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SUPREME COURT OF THE UNITED STATES. 
October Term, 1920. 



ORDEE. 



It is now hère ordered by the court that the rules of practice for the 
courts of admiralty of the United States this day adopted and estab- 
lished by the court be, and the same are hereby, promulgated as such 
to be in force on and after March 7, 1921. 

December 6, 1920. 



Admiralty Rulës op PeacTicB. 



1. 

PEOCESS ON FILING LIBEL. 

No mesne process shall issue from the District Court in any civil 
cause of admiralty and maritime jurisdiction until the libel, or libel 
of information, shall hâve been filed in the clerk's office from which 
such process is to issue. AU process shall be served by the marshal 
or by his deputy, or, where he or they are interested, by some discreet 
and disinterested person appointed by the court. 



SUITS IN PBRSONAM— PROCESS IN— ARREST IN SAME. 

In suits in personam the mesne process shall be by a simple monition 
in the nature of a summons to appear and answ^e.r to the suit, or by a 
simple warrant of arrest of the person of the respondent in the nature 
of a capias, as the libellant may, in his libel or information pray for 
or elect; in either case with a clause therein to attach his goods and 
chattels, or crédits and effects in the hands of the garnishees named 
in the libel to the amount sued for, if said respondent shall not be found 
within the district. But no warrant of arrest of the person of the 
respondent shall issue unless by spécial order of the court, on proof of 
the propriety thereof by affidavit or otherwise. 

3. 

BAIL— IMPRISONMENT FOR DEBÏ. 

In ail suits in personam, where a simple warrant of arrest issues and 
is executed, bail shall be taken by the marshal and the court in those 
cases only in which it is required by the laws of the state where an 
arrest is made on similar or analogous process issuing from the state 
court. 

And imprisonment for debt, on process issuing out of the admiralty 
court, is abolished, in ail cases where, by the laws of the state in which 
267 F. (vii) 
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the court is held, imprisonment for debt has been, or shall be hereafter, 
abolished, on similar or analogous process issuing f rom a state court. 

4. 

BAIL IN SUITS IN PERSONAM. 

The marshal shall take from the party arrested, as bail, either suffi- 
cient cash or a bond or stipulation in a sufficient sum, with sufficient 
sureties or an approved corporate surety, to be held by him to secure 
the appearance of the party so arrested in the suit. And upon such 
bond or stipulation summary process of exécution shall be issued 
against the principal and sureties or corporate surety by the court to 
which the process is returnable. 

5. 

BOND IN ATTACHMBNT SUITS IN PERSONAM. 

In ail suits in personam, where goods and chattels, or crédits and ef- 
fects, are attached under a process authorizing the same, the attach- 
ment shall be dissolved by order of the court to which the process is 
returnable, on the giving of a bond or stipulation, with sufficient sure- 
ties, or an approved corporate surety, by the respondent whose prop- 
erty is so attached, or by someone on his behalf , conditioned to abide 
by ail orders, interlocutory or final, of the court, and to pay the amount 
awarded by the final decree of the court to which the process is re- 
turnable, or in any appellate court, not exceeding, however, the value 
of the goods so attached with interest at six per centum per annum and 
costs; and upon such bond or stipulation, summary process of exécu- 
tion shall be issued against the principal and sureties or surety by the 
court to which the process is returnable, to enf orce the final decree so 
rendered or on appeal by any appellate court. 

6. 

BONDS— STIPULATION— HOW GIVBN. 

AU bonds or stipulations in admiralty suits may be given and taken 
in open court, or at chambers, or before the clerk or a deputy clerk or 
before any commissioner of the court who is authorized by the court 
to take affidavits of bail and dépositions in cases pending before the 
court, or before any commissioner of the United States authorized by 
law to take bail and affidavits in civil cases, or otherwise by written 
agreement of the parties or their proctors of record. 

7. 

BONDS— PRBMIUMS— TAXABLE AS COSTS. 

If costs shall be awarded by the court to either or any party then 
the reasonable premiums or expense paid on ail bonds or stipulations 
or other security given by that party in that suit shall be taxed as part 
of the costs of that party. 
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REDUCTION OF BAIL, BOND OR STIPULATION— NEW SURETIBS. 

In ail suits either in rem or in personam, where bail is given or a 
bond or stipulation is taken, the court may, on motion, for due cause 
shown, reduce the amount of such bail or may reduce the amount of 
security given by either bond or stipulation ; and in ail cases, either in 
rem or in personam, where a bond or stipulation is given, if either of 
the sureties or the corporate surety shall be or become insufficient or 
the security for costs shall for any reason be insufficient pending the 
suit, new or additional security may be required by order of the court 
on motion. 

9. 

MONITION TO THIRD PARTIES IN SUITS IN REM. 

In ail suits in rem against a ship, and/or her appurtenances if her 
appurtenances or any of them are in the possession or custody of any 
third person, the court shall, on due notice to such third person and 
after hearing, decree that the same be delivered into the custody of the 
marshal or other proper officer, if on hearing it appears that the same 
is required by law and justice. 

lO. 

PROCESS IN SUITS IN REM. 

In ail cases of seizure, and in other suits and proceedings in rem, 
the process, if issued and unless otherwise provided for by statute, 
shall be by a warrant of arrest of the ship, goods, or other thing to be 
arrested; and the marshal shall thereupon arrest and take the ship, 
goods, or other thing into his possession for safe custody, and shall 
cause public notice thereof and of the time assigned for the retum of 
such process and the hearing of the cause, to be given in such news- 
paper within the district as the district court shall order; and if there 
is na newspaper published therein, then in such other public places in 
the district as the court shall direct. 

11. 

PEBISHABLE GOODS— HOW DISPOSED OF, 

In ail cases where any goods or other things are arrested, if the ex- 
pense of keeping the same is excessive or disproportionate, or if the 
same are perishable, or are liable to détérioration, decay, or injury, by 
being detaihed in custody pending the suit, the court may, on the ap- 
plication of either party, order the same or any portion thereof to be 
sold ; and the proceeds, or so much thereof as shall be fuU security to 
satisfy any decree, to be brought into court to abide the event of the 
suit ; or the court may, on the application of the claimant, order a de- 
livery thereof to him, either on the filing of a written agreement of the 
parties or their proctors of record to that effect, or on a due appraise- 
ment, to be had under its direction, unless the value has been agreed to 
in writing by the parties or their proctors of record, on the claimant's 
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depositing in court so much money as the court shall order, or on his 
giving a stipulation, with sufficient sureties or an approved corporate 
surety, in such sum as the court shall direct or as shall be agreed upon 
in writing by the parties or their proctors of record, conditioned to 
abide by and pay the money awarded by the final decree rendered by 
the court, or ahy appellate court, if any appeal intervenes, not to ex- 
ceed however in any event such agreed or appraised value with interest 
at six per cent, per annum and costs, as the one or the other course 
shall be ordered by the court. 

iz. 

SHIP— HOW APPRAISED, SOLD OR BONDBD. 

Where any ship shall be arrested, the same shall, on the application 
of the claimant, be delivered to him either on a due appraisement, to 
be had under the direction of the court, or on his filing an agreement 
in writing to that effect signed by the parties or their proctors of rec- 
ord, and on the claimant's depositing in court so much money as the 
court shall order, or on his giving a stipulation for like amount, with 
sufficient sureties, or an approved corporate surety, conditioned as pro- 
vided in the foregoing rule; and if the claimant shall unreasonably 
neglect to make any such application, then the court may, on the ap- 
plication of either party, on due cause shown, order a sale of such ship, 
and require the proceeds thereof to be brought into court or otherwise 
disposed of. 

13. 

SBAMEN'S WAGES—MATERIALMBN— REMEDIES. 

In ail suits for mariners' wages or by materialmen for supplies or 
repairs or other necessaries, the libellant may proceed in rem against the 
ship and freight and/or in personam against any party liable, 

14. 

PILOTAGE— COLLISION— REMEDIES. 

In ail suits for pilotage or damage by collision, the libellant may pro- 
ceed in rem against the ship and/or in personam against the master 
and/or the owner. 

15. 

ASSAULT OR BEATING— REMEDIES. 

In ail suits for an assault or beating on the high seas, or elsewhere 
within the admiralty and maritime jurisdiction, the suit shall be in 
personam only. 

16. 

MARITIME HYPOTHEOATION— REMEDIES. 

In ail suits founded upon a mère maritime hypothecation of ship or 
freight, either express or implied, by the master for moneys taken up 
in a foreign port for supplies or repairs or other necessaries for the 
voyage, without any claim of maritime mterest, the libellant may pro- 
ceed in rem and/or in personam against the master and/or the owners. 
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17. 

BOTTOMRY BONDS— REMEDIES. 

In ail suits on bottomry bonds, properly so called, the suit shall be 
in rem only against the property hypothecated, or the proceeds of the 
property, in whosesoever hands the same may be found, unless the 
master has, without authority, given the bottomry bond, or by his fraud 
or misconduct has avoided the same, or has subtracted the property, 
or unless the owner has, by its own misconduct or wrong, lost or sub- 
tracted the property, in which latter cases the suit may be in personam 
against the wrongdoer. 

18. 
SALVAGE— REMEDIES. 

In ail suits for salvage, the suit may be in rem against the property 
saved, or the proceeds thereof, and/or in personam against any party 
liable for the salvage service. 

19. 

PETITORY OR POSSESSORY SUITS. 

In ail petitory and possessory suits between part owners or adverse 
proprietors, or by the owners of a ship or the majority thereof, against 
the master of a ship, for the ascertainment of the title anU delivery 
of the possession, or for the possession only, or by one or more part 
owners against the others to obtain security for the return of the ship 
from any voyage undertaken without their consent, or by one or more 
part owners against the others to obtain possession of the ship for any 
voyage, on giving security fof the safe return thereof, the process 
shall be by an arrest of the ship, and by a monition to the adverse 
party or parties to appear and make answer to the suit. 

20. 

EXECUTION ON DEOREES. 

In ail cases of a final decree for the payment of money, the libellant 
shall hâve a writ of exécution, m the nature of a fieri facias, com- 
manding the marshal or his deputy to levy and coUect the amount there- 
of out of the gocds and chattels, lands and tenements, or other real 
estate of the respondent, claimant, or stipulators. And any other remé- 
dies shall be available that may exist under the state or fédéral law 
for the enforcement of judgments or decrees. 

21. 

REQUISITES OP LIBEL OP INFORMATION. 

AU informations and libels of information upon seizures for any 
breach of the revenue, or navigation or other laws of the United States, 
shall state the place of seizure, whether it be on land or on the high 
seas, or on navigable waters vvithin the admiralty and maritime juris- 
diction of the United States, and the district within which the prop- 
erty is brought and where it then is. The information or libel of in- 
formation shall also propound in distinct articles the matters relied on 
as grounds or causes of forfeiture, and aver the same to be contrary 
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to the form of the statute or statutes of the United States in such 
case provided, as the case may require, and shall conclude with a prayer 
of due process to enforce the forfaiture, and to give notice to ail per- 
sons concerned in interest to appear and show cause at the return-day 
of the process why the' f orf eiture should not be decreed, 

22. 

REQUISITES OF LIBEL IN INSTANCE CAUSES. 

Ail libels in instance causes, civil or maritime, shall be on oath or 
solejtnn affirmation and shall state the nature of the cause, as, for ex- 
ample, that it is a cause, civil and maritime, of contract, or a tort or 
damage, or of salvage, or of possession, or otherwise, as the same may 
be ; and, if the libel be in rem, that the property is within the district ; 
and, if in personam, the names and places of résidence of the parties 
so far as known. The libel shall also propound and allège in distinct 
articles the various allégations of fact upon which the libellant relies 
in support ôf his suit, so that the respondent or claimant may be en- 
abled, to answer distinctly and separately the several matters contained 
in each article; and it shall conclude with a prayer for due process 
to enforce his rights in rem, or in personam, as the case may be, and 
for such relief and redress as the court is compétent to give in the 
premises. 

23. 

AMENDMENTS TO LIBELS. 

In ail informations and libels in causes of admiralty and maritime 
jurisdiction, amendments in matters of form may be made at any time, 
on motion to the court, as of course. And new counts may be filed, 
and amendments in matters of substance may be made, on motion, at 
any time before the final decree, on such terms as the court shall im- 
pose. And where any defect of form is set down by the respondent 
or claimant upon spécial exceptions, and is allowed, the court may, 
in granting leave to amend, impose terms on the libellant. 

24. 

STIPULATIONS FOR COSTS. 

In ail cases the court may, on the filing of a libel or on the appear- 
ance of any respondent, or claimant, or at any other time, require the 
libellant, respondent or claimant, or either of them to give a stipula- 
tion or an addltional stipulation with sufficient sureties, or an approved 
corporate surety, in such sum as the court shall direct, to pay ail costs 
and expenses which shall be awarded against him, it, or them, by the 
final decree of the court, or by any interlocutory order in the progress 
of the suit, or an appeal by any appellate court. 

25. 

CLAIM— HOW VEKIFIED— CLAIMANT' S BONDS. 

In suits in rem the party claiming the property shall verify his claim 
on oath or solemn affirmation, stating that the claimant by whom or 
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on whose behalf the daim is made is the true and bona fide owner. 
And where the claim is put in by an agent or consignée, he shall also 
make oath that he is duly authorized thereto by the owner ; or, if the 
property be, at the time of the arrest, in the possession of the master 
of a ship, that he is the lawful bailee thereof for the owner. And, on 
putting in such claim, the claimant shall file a bond or stipulation for 
costs as above provided. 

26. 

ANSWERS— EBQUISITBS OF. 

In ail libels in causes of civil and maritime jurisdiction, whether 
in rem or in personam, the answers of or on behalf of the respondent 
or claimant to the libels and interrogatories shall be on oath or solemn 
affirmation; and ail answers shall be fuU and explicit and distinct to 
each separate article and separate allégation in the libel, in the same 
order as numbered in the libel, and shall also answer in like manner 
or except to each interrogatory propounded by the libellant. But this 
rule shall not apply to cases where the sum or value in dispute does 
not exceed fifty dollars, exclusive of costs, unless the District Court 
shall be of opinion that the proceedings prescribed herein are neces- 
sary for the purposes of justice in the case before the court. 

27. 

PLEADINGS— INTERROGATORIES— EXCEPTIONS TO. 

Either party may except to the sufficiency, fuUness, distinctness, 
relevancy or competency of any of the pleadings or interrogatories 
filed by the other party; and if the court shall so adjudge on a hear- 
ing on the exceptions, and shall order further pleadings or answers to 
be filed by either party, such pleadings or answers shall be filed with- 
in such time and on such terms as the court may direct. 

28. 

DEFAULT ON FAILUKB TO ANSWER. 

If the respondent or claimant shall omit or refuse to make due an- 
swer to the libel upon the return day of the process, or other day as- 
signed by the court, the court may pronounce him to be in cQntumacy 
and default and thereupon shall proceed to hear the cause ex parte, 
and adjudge therein as to law and justice shall appertain. But the 
court may set aside the default and upon the appHcation of the re- 
spondent or claimant admit him to make answer to the libel on such 
terms as the court may direct. 

29. 

EFFECT OF FAILURE TO ANSWER FULLY. 

In ail cases where the respondent or claimant answers, but does not 
answer fully and explicitly and distinctly to ail the matters in any 
article of the libel, and exception is taken thereto by the libellant, and 
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the exception is allowed, the court may, by attachment or otherwise, 
compel the respondent or claimant to make further answer thereto; 
or may make such other order in the cause as it shall deem most fit 
to promote justice. 

30. 

WHAT EITHER PARTY MAY OBJECT TO ANSWERING. 

Either party may object by proper pleadings to answering any allé- 
gation contained in any pleading or interrogatory filed by the other 
party, which will tend to expose him, it, or them, to any prosecution or 
punishment for crime, or for any penalty or any forfeiture o£ his, its 
or their property for any pénal offense. 

31. 

INTERROGATOEIES MAÏ BB REQTJIRED TO BE ANSWERED TJNDER 

OATH. 

Either party shall hâve the right to require the personal answer of 
the other party or of its proper officer on oath or solemn aiifirmation to 
ail interrogatories propounded by him, it, or them, in the libel, answer 
or otherwise as may be ordered by the court on cause shown and re- 
quired to be answered. In default of due answer by either party to 
sucli interrogatories, the court may adjudge such party to be in de- 
fault and enter such order in the cause as it shall deem most fit to pro- 
mote justice. 

32. 

DISCOVERY OF DOCUMENTS BEPORE TRIAL. 

After joinder of issue, and before trial, any party may apply to the 
court for an order directing any other party, his agent or représenta- 
tive, to make discovery, on oath, of any documents which are, or hâve 
been, in his possession or power, relating to any matter or question 
in issue. And ihe court may order the production, by any party, his 
agent or représentative, on oath, of such of the documents in his pos- 
session or power relating to any matter in question in the cause as 
the court shall think right, and the court may deal with such docu- 
ments, when produced, in such manner as shall appear just. 

33. 

HOW VERIFICATION OF ANSWER TO INTERROGATORY OBVIATED. 

Where either the libellant or the respondent or claimant is out of 
the country, or unable, from sickness or other casualty, to make an 
answer to any interrogatory on oath or solemn affirmation at the prop- 
er time, the court may, in its discrétion in furtherance of the due ad- 
ministration of justice, dispense therewith, or may award a commission 
to take the answer of the respondent or claimant when and as soon as 
it may be practicable or may receive a vérification by agent or attor- 
ney with like force and effect as if made by the party. 
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34. 

HOW THIRD PARTY MAX INTBKVENE. 

If any third person shall intervene in any cause of admiralty and 
maritime jurisdiction in rem for his own interest, and he is entitled, ac- 
cording to the course of admiralty proceedings, to be heard therein, 
he siiall propound the matter in suitable allégations, to which, if ad- 
mitted by the court, the other party or parties in the suit may be re- 
quired, by order of the court, to make due answer; and such further 
proceedings shall be had and decree rendered by the court therein as 
to law and justice shall appertain. But every such intervenor shall 
be required, on filing his allégations, to give a stipulation with suii5- 
cient sureties or an approved corporate surety to abide by the final de- 
cree rendered in the cause, and to pay ail such costs and expenses and 
damages as shall be awarded against him by the court on the final de- 
cree, whether it is rendered in the original or appellate court, not to 
exceed however in any event the agreed or appraised value of the 
property so claimed by him, it, or them, with interest at six per cent, 
per annum and costs. 

35. 

EXCEPTIONS TO PLEADINGS FOR SURPLUSAGB OR SCANDAL. 

Exceptions may be taken to any libel, allégation, answer or other 
pleading for surplusage, impertinence or scandai; and if on hearing 
the matter excepted to shall be held to be so objectionable it shall be 
expugned on such terms as the court may direct. 

36. 

PROCEDURE AGAINST GARNISHBE. 

In cases of foreign attachment, the garnishee shall be required to 
answer on oath or solemn affirmation as to the debts, crédits, or ef- 
fects of the respondent or claimant in his hands, and to such inter- 
rogatories touching the same as may be propounded by the libellant; 
and if he shall refuse or neglect so to do, the court may award com- 
pulsory process in personam against him. If he admits any debts, 
crédits or effects, the same shall be held in his hands, or paid into the 
registry of the court and shall be held in either case subject to the fur- 
ther order of the court. 

37. 

BRINGING FUNDS INTO COURT. 

In cases of mariners' wages, or bottomry, or salvage, or other pro- 
ceeding in rem, where freight or other proceeds of property are at- 
tached to or are bound by the suit, which are in the hands or posses- 
sion of any person, the court may, on due application, by pétition of 
the party interested, require the party charged with the possession 
thereof to appear and show cause why the same should not be brought 
into court to answer the exigency of the suit, and if no cause be shown, 
the court may order the same to be brought into court to answer the 
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exigency of the suit, and on failure of the party to comply with the 
order, may award an attachment, or other compulsory process to com- 
pel obédience thereto. 

38. 

DISMISSAL FOR FAILUEB TO PROSECUTB. 

If, in any admiralty suit, the libellant shall net appear and prose- 
cute his suit, and comply with the orders of the court, he shall be 
deemed in default and contumacy; and the court may, on the appli- 
cation of the respondent or claimant, pronounce the suit to be desert- 
ed, and the same may be dismissed with costs. 

39. ■ 

REOPENING DEFAULT DECREES. 

The court may, in its discrétion, on motion of the respondent or 
claimant and the payment of costs, rescind the decree in any suit in 
which, on account of his contumacy and default, the matter of the 
libel shall hâve been decreed against him, and grant a rehearing there- 
of at any time within sixty days after the decree has been entered, the 
respondent or claimant submitting to such further orders and terms 
in the premises as the court may direct; and the term of the court 
shall be deemed extended for this purpose until the expiration of such 
period of sixty days. 

40. 

SALES IN ADMIRALTY. 

Ail sales of property under any decree of admiralty shall be made 
by the marshal or his deputy, or other proper officer assigned by the 
court, where the marshal is a party in interest, in pursuance of the 
orders of the court; and the proceeds thereof, when sold, shall be 
forthwith paid into the registry of the court by the officer making the 
sale, to be disposed of by the court according to law. 

41. 

FUNDS IN COURT REGISTRY. 

AU moneys paid into the registry of the court shall be deposited in 
some bank designated by the court, and shall be so deposited in the 
name of the court, and shall not be drawn out, except by a check 
'or checks signed by a judge of the court and countersigned by the 
clerk, stating on whose account and for whose use it is drawn, and in 
what suit and out of what fund in particular It is paid. The clerk 
shall keep a regular book, containing a mémorandum and copy of ail 
of the checks so drawn and the date thereof. 

42. 

CLAIMS AGAINST PROCEEDS IN REGISTRY. 

Any persan having an interest in any proceeds in the registry of the 
court shall hav'e a right, by pétition and summary proceedings, to in- 
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tervene pro interesse suo for delivery thereof to him, and on due no- 
tice toi the adverse parties, if any, the court shall and may proceed 
summarily to hear and décide thereon, and to decree tlierein according 
to law and justice. And if such pétition or claim shall be deserted, 
or on a hearing, be dismissed, the court may, in its discrétion, award 
costs against the petitioner in favor of the adverse party. 

43. 

REFERENCE TO COMMISSIONERS. 

In cases where the court shall deem it expédient or necessary for 
the purposes of justice, it may refer any matters arising in the progress 
of the suit to one or tv/o commissioners or assessors, to be appointed 
by the court, to hear the parties and rnake a report therein. And such 
commissioners or assessors shall hâve and possess ail the powers in 
the premises which are usually given to or exercised by matters in 
chancery in références to them, including the power to administer oaths 
to and examine the parties and witnesses touching the premises. 

44. 

RIGHT OF TRIAL COURTS TO MAKE RULES OF PRACTICB. 

In suits in admiralty in ail cases not provided for by thèse rules 
or by statute, the District Courts are to regulate their practice in such 
a manner as they deem most expédient for the due administration of 
justice, provided the same are not inconsistent with thèse rules. 

45. 

FURTHER PROOF ON APPEAL. 

Further proof taken by leave of a Circuit Court of Appeals or the 
Suprême Court on an appeal in admiralty shall be taken in such man- 
ner as may be prescribed by statute or by said court. 

46. 

EVIDENCE— HOW TAKEN. 

In ail trials in admiralty the testimony of witnesses shall be taken 
orally in open court, except as otherwise provided by statute, or agree- 
ment of parties. When deemed necessary by the court or the officer 
taking the testimony or by the parties, a stenographer may be employed 
who shall take down the testimony in shorthand or otherwise and, if 
requested by the court or either party, transcribe the same. The fées 
may be fixed by the court and taxed as costs. 

47. 

COSTS— TRAVEL OF WITNESSES. 

Traveling expenses of any witness for more than one hundred miles 
to and from the court or place of taking the testimony shall not be 
taxed as costs. 
267 F.— b ■ 



XVIU 2C7 FEDERAL REPORTER 

4S. 

ISSUE ON NEW FACTS IN ANSWER. 

When the respondent or claimant in his answer, allèges new facts, 
thèse shall be considered as denied by the libellant, and no replication 
or reply, gênerai or spécial, shall be filed, unless ordered by the court 
on proper cause shown. But within such time after the answer is 
filed as shall be fixed by the district court, either by gênerai rule or by 
spécial order, the libellant may amend his libel so as to confess and 
avoid, or explain or add to, the new matters set forth in the answer; 
and within such time as may be fixed, in like manner, the respondent 
or claimant shall answer such ^endments. 

49. 

KBOORD ON APPBAL. 

The clerks of the District Courts shall make up the records to be 
transmitted to the Circuit Court of Appeals. 
I. They shall contain the foUowing: 

A. The style of the court. 

B. The names of the parties, setting forth the original parties, and 
those who hâve become parties before the appeal, if any change has 
taken place. 

C. If bail was taken, or property was attached or arrested, the 
process of the arrest or attachment and the service thereof, ail bail 
and stipulations, and, if any sale has been made, the order s, warrants, 
and reports relating thereto. 

D. The libel, with exhibits annexed thereto. 

E. The pleadings of the respondent or claimant with the exhibits 
annexed thereto. 

F. The testimony as taken on the part of the libellant, and any ex- 
hibits not annexed to the libel. 

G. The testimony as taken on the part of the respondent or claim- 
ant and any exhibits not annexed to his pleadings. 

H. Any orders and opinions of the court. 

I. Any report of a commissioner or assessor, if excepted to, with the 
orders of the court respecting the same, and the exceptions to the re- 
port. If the report was not excepted to, only the fact that a référence 
was made, and so much of the report as shows what results were ar- 
rived at by the commissioner or assessor are to be stated. 

J. The final decree. 

K. The notice of or prayer for an appeal, and the assignment of 
errors. 

IL The following shall be omitted: 

A. The continuances. 

B. Ail motions, rules, and orders which are merely preparatory for 
trial and to which no exception was taken or error assigned. 

C. The commissions to take dépositions, notices therefor, their cap- 
tions, and certificates of their being sworn to, unless some exception 
to a déposition in the District Court was f ounded on some one or more 
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of thèse; in which case so much of either of them as may be involved 
in the exception shall be set out. In ail other cases it shall be suffi- 
cient to give the name of the witness, and to copy the interrogatories 
and ansvvers, and to state the name of the commissioner, and the place 
where and the date when the déposition was sworn to ; and in copying 
ail dépositions taken on interrogatories, the answer shall be inserted 
immediately following the question. 

III. The clerk of the District Court shall page the copy of the rec- 
ord thus made up, and shall make an index thereto, and he shall certify 
the entire document at the end thereof under the seal of the court, to 
be a transcript of the record of the District Court in the cause named 
at the beginning of the copy made up pursuant to this rule. 

IV. In making up the record to be transmitted to the Circuit Court 
of Appeals, the clerk of the District Court shall omit therefrom any 
of the pleadings, testimony or exhibits which the parties, by their 
proctors, shall, by written stipulation, agrée may be omitted; and 
shall receive and include in the record any statement of the case 
which may be signed by the proctors showing how the questions arose 
and were decided in the District Court and setting forth so much 
onlv of the facts alleged and proved, or sought to be proved, or of the 
évidence thereof, as is essential to a décision of such question by the 
appellate court, and such stipulation and statement shall be filed and 
certified up with the record. 

50. 

SECURITY ON CROSS-LIBBL. 

Whenever a cross-libel is filed upon any counterclaim arising out of 
the same contract or cause of action for which the original libel was 
filed, and th^ respondent or claimant in the original suit shall hâve 
given security to respond in damages, the respondent in the cross- 
libel shall give security in the usual amount and form to respond 
in damages to the claims set forth in said cross-libel, unless the court, 
for cause shown, shall otherwise direct; and ail proceedings on the 
original libel shall be stayed until such security be given unless the 
court otherwise directs. 

51. 

LIMITATION OF LIABILITY— HOW CLAIMED. 

When any ship or vessel shall be libeled, or the owner or owners 
thereof shall be sued, for any embezzlement, loss, or destruction by 
the master, officers, mariners, passengers, or any other person or per- 
sons, of any property, goods, or merchandise, shipped or put on board 
of such ship or vessel, or for any loss, damage or injury by collision, 
or for any act, matter or thing, loss, damage or forfeiture, done, oc- 
casioned or incurred, without the privity or knowledge of such owner 
or owners, and he or they shall désire to claim the benefit of hmita- 
tion of liabiHty provided for in the third and fourth sections of the 
act of March 3, 1851, entitled "An act to limit the liability of ship- 
owners and for other purposes" now embodied in sections 4283 to 
4285 of the Revised Statutes, as now or hereafter amended or sup- 
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plemented, the said owner or owners shall and may file a libel or péti- 
tion in the proper District Court of the United States, as hereinafter 
specified, setting forth the facts and circumstances on which said limi- 
tation of liability is claimed, and praying proper relief in that behalf ; 
and thereupon said court, having caUsed due appraisement to be had 
of the amount or value of the interest of said owner or owners, re- 
spectively, in such ship or vessel, and her freight, for the voyage, shall 
make an order for the payment of the same into court, or for the 
giving of a stipulation with sufficient sureties or an approved cor- 
porate surety for the payment thereof into court with interest at the 
rate of six per cent, per annum from the date of said stipulation and 
costs, whenever the same shall be ordered ; or, if the said owner or 
owners shall so elect, the said court shall, without such appraisement 
make an order for the transfer by him or them of his or their interest in 
such vessel and freight to a trustée to be appointed by the court under 
the fourth section of said act ; and, upon compliance with such order, 
the said court shall issue a monition against ail persons claiming dam- 
ages for any such embezzlement, loss, destruction, damage or injury, 
citing them to appear before the said court and file their respective 
claims at or before a certain time to be named in said writ, not less 
than 30 days from the issuing of the same ; and public notice of such 
monition shall be given as in other cases, and such further notice 
served through the post office, or otherwise, as the court, in its discré- 
tion, may direct; and the said court shall also, on the application of 
the said owner or owners, make an order to restrain the further prose- 
cution of ail and any suit or suits against said owner or owners in 
respect to any such claim or claims. 

52. 

PKOOF OF CLAIMS IN LIMITED LIABILITY PROCEDURE. 

Proof of ail claims which shall be filed in pursuance of said moni- 
tion shall thereafter be made before a commissioner to be designated 
by the court, or before the court as the court may détermine, sub- 
ject to the right of- any person interested to question or controvert 
the same; and on the completion of said proof s, the commissioner shall 
make report, or the court its finding on the claims so proven, and on 
confirmation of said commissioner's report, after hearing any excep- 
tions thereto, or on such finding by the court, the moneys paid or se- 
cured to be paid into court as aforesaid, or the proceeds of said ship 
or vessel and freight (after payment of costs and expense) shall be 
divided pro rata amongst the several claimants in proportion to the 
amount of their respective claims, duly proved and confirmed as afore- 
said, saving, however, to ail parties any priority to which they may 
be legally entitled. 

53. 

DEFENSE TO CLAIMS IN LIMITED LIABILITY PROCEDURE. 

In the proceedings aforesaid, the said owner or owners shall be at 
liberty to contest his or their liability, or the liability of said ship or 
vessel for said embezzlement, loss, destruction, damage or injury 
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( independently of the limitation of liability claimed under said act), 
provided he, it or they shall hâve complied with tlie requirements of 
Rule fi.fty-one and shall also hâve given a bond for costs and provided 
that, in his or their libel or pétition, he or they shall state the facts and 
circumstances by reason of which exemption f rom liability is claimed ; 
and any person or persons claiming damages as aforesaid, and who 
shall hâve filed his or their claim under oath, shall and may answer 
such libel or pétition, and contest the right of the owner or. ovirners of 
said ship or vessel, either to an exemption from liability, or to a limita- 
tion of liability under the said act of Congress, or both, provided 
such answer shall in suitable allégations state the facts and circum- 
stances by reason of which liability is claimed or right to limitation of 
liability should be denied. 

54. 

COURTS HAVING COGNIZANCB OF LIMITED LIABILITY PROCEDURE. 

The said libel or pétition shall be filed and the said proceedings had 
in any District Court of the United States in which said ship or ves- 
sel may be libeled to answer for any such embezzlement, loss, destruc- 
tion, damage or in jury ; or, if the said ship or vessel he not libeled, 
then in the District Court for any district in which the said owner or 
owners may be sued in that behalf ; when the said ship or vessel has 
not been libeled to answer the matters aforesaid, and suit has not been 
commenced against the said owner or owners, or has beert com- 
menced in a district other than that in which the said ship or ves- 
sel may be, the said proceedings may be had in the District Court of 
the district in which the said ship or vessel may be, and where it may 
be subject to the control of such court for the purposes of the case as 
hereinbefore provided. If the ship shall hâve already been libeled 
or sold, the proceeds shall represent the same for the purposes of 

thèse rules. 

55. 

APPEALS IN LIMITED LIABILITY CASES. 

AU the preceding rules and régulations for proceeding in causes 
where the owner or owners of a ship or vessel shall désire to claim 
the benefit of limitation of liability provided for in the act of Con- 
gress in that behalf, shall apply to the Circuit Courts of Appeals of 
the United States where such cases are or shall be pending in said 
courts on appeal from the District Courts. 

56. 

RIGHT TO BRING IN PARTY JOINTLY LIABLB. 

In any suit, whether in rem or in personam, the claimant or respond- 
ent (as the case may be) shall be entitled to bring in any other vessel 
or person (individual or corporation) who may be partly or wholly 
liable either to the libellant or to such claimant or respondent by way 
of remedy over, contribution or otherwise, growing out of the same 
matter. This shall be donc by pétition, on oath, presented before or 
at the time of answering the libel, or at any later time during the 
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progress of the cause that the court may allow. Such pétition shall 
contain suitable allégations showing such liability, 'and the particulars 
thereof, and that such other vessel, or person ought to be proceeded 
against in the same suit for such damage, and Shall pray that process 
be issued against such vessel or person to that end. Thereupon such 
process shall issue, and if duly served, such suit shall proceed as if 
such vessel or person had been originally proceeded against ; the other 
parties in the suit shall answer the pétition ; the clàimant of such vessel 
or such new party shall answer the libel ; and such f urther proceedings 
shall be had and decree rendered by the court in the suit as to law and 
■ justice shall appertain. But every such petitoner shall, upon filing his 
pétition, give a stipulation, with sufïicient sureties, or an approved 
corporate surety, to pay the libellant and to any clàimant or any new 
party brought in by virtue of such process, ail such costs, damages, 
and expenses as shall be awarded against the petitioner by the court 
on the final decree, whether rendered in the original or appellate court ; 
and any such clàimant or new party shall give the same bonds or 
stipulations which are required in the like cases from parties brought 
in under process issued on the prayer of a libellant. 

57. 

PEOPERTÏ IN OUSTODT OF MARSHAL. 

No p^operty in the custody of the marshal or other ofïicer of the 
court shall be delivered up without an order of the court but, except 
in possessory actions, such order may be entered, as of course, by the 
clerk, on the filing of either a written consent thereto by the proctor 
on whose behalf it is detained, or an approved stipulation or bond 
given as provided by law and thèse rules; or upon the dismissal or 
discontinuance of the libel ; except that in proceedings under section 
941 of the Revised Statutes the marshal shall not deliver any property 
so released until the costs and charges of the officers of the court 
shall first hâve been paid into the court by the party receiving such 
property subject to the décision of the court with respect to the amount 
of costs due such officers. 
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SEID PAK SING v. COLUMBIA AGBICULTURAL CO. 

(Circuit Court of Appeals, Nlnth Circuit. September 7, 1920. Rehearing De- 

nled October 28, 1920.) 

No. 3469. 

L Landlord and tenant <SP»136 — Lease beld to require lessor to pump water 
from land. 

A lease of agrieultural land withln a drainage district, •which required 
the lessor to keep the drainage canals open and clean, to reimburse lessee 
for loss of crops from flooding by break in levées or rlse of water table, to 
pump water from the land at seeding time, and to pay the pumpiug 
charges levled against the land, requires the lessee to pump at times 
other than seeding time the water from the pump into which the drain- 
age canals emptied, which was necessary to enable those canals to per- 
form their function. 

2. Appeal and error <S^1001(1) — ^Verdict supported by évidence net review- 

able. 

Issues submitted to the jury under proper instructions, on which there 
was évidence to support the verdict rendered, are finally determined by 
the verdict, and the appellate court will not review the testimony. 

3. Trial <S=296(2) — ^Instruction held not error, in view of anotlier instruc- 

tion. 

An instruction, under a lease of agrieultural lands which required the 
lessor te malntain the drainage of the lands, that the drainage should be 
maintained so that the lands would be in the ordinary condition of up- 
lands or flat lands not needing drainage, was not error, where the court 
also instrueted as to the lessee's duty to maintain ditches on the land and 
to cultiva te his crops properly, and denied recovery if the jury found nég- 
ligence by the lessee. 

4. Landlord and tenant <&=»I29(4) — Lessee, whose performance was pre- 

vented, can reeover, after rescission, expenditures before breach. 

Lessee of a tract of agrieultural land, whose performance of the lease 
was prevented by breach of lessor's contract to erect buildings on the 
land and deliver possession, can, after rescinding the lease, reeover from 
lessor expenditures by him before the rescission in préparation for the 
cultivation of the land. 

4=>For other cases see Bame toplc & KBY-NUMBER in ail Key-Numbered Dlgeetti A Indexes 
267 F.— 1 



2 267 FEDERAL REPORTER 

5. Landlord and tenant '<S='49(2) — Lessee, after lessor*» breach, can recover 

expenditures by action for breach of contract. 

Where lessee's performance of his contract was prevented by breach 
of lessor's agreements, lessor can, after reccindlng the contract, recover 
his expenditures in préparation for performance thereof by an action for 
breach of contract. 

6. Landlord and tenant <@=>2(H)(1) — ^Lessee, using wdy part, is liable for rent 

of entire tract. 

One who leased a stated niunber of acres, which were to be set apart 
to him from a larger tract at a fixed rental per acre, is liable for the rent 
of the number of acres stated, and which were available for his use, 
though he actually used only a portion thereof. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Action by Seid Pak Sing against the Columbia Agricultural Com- 
pany. Judgment for plaintiff for part of the amount claimed, and both 
parties bring error. Affirmed. 

This was an action for damages for breach of contract, with a verdict in 
favor of plaintifC below. A judgment was entered upon the verdict. Cross- 
writs of error were sued out. 

On March 2, 1917, the défendant, Agricultural Company, leased tQ the 
plaintiff, Sing, a Chlnaman, certain lands for agricultural purposes ; the 
lease reciting that the company owned certain diked lands in certain drain- 
age districts in Ôregon, which lands "are protected from overfiow by levées 
and a drainage System thereon operated by said districts, sufficient for pro- 
tection under ordlnary circumstances." Tract 1 was described as 400 acres 
of land in the Midland and Magruder drainage districts, and was leased for 
the year 1917, commencing with the date of the lease, and ending Deeember 
31, 1917, rental to be $9 per acre, or $3,600. Tract 2 was 3,000 acres in the 
Beaver drainage district, the lease to run for four years from January 1, 
1918, rental to be $9 per acre, or $27,000. It was agreed in the lease that no 
rent should be called for until the lessee was given actual possession of the 
land and every part thereof, the land to be "in a condition suitable and 
ready for the work to be performed thereon by said lessee and suitable for 
the purposes for which he Is leasing said premises." 

Lessee covenanted with Sing, among other things, that the lessee (5) "wlll 
use and occupy said leased premises for gênerai farming purposes, and wlll 
at ail times cultivate the same in a flrst class husbandlike manner," etc. ; 
(7) will at ail times during said lease, at his own expense, keep the irriga- 
tion ditches on said lands clean and open ; lessor to keep main drainage 
canals open and clean. "Lessor guarantees to said lessee the follovrlng: (1) 
That if during the term of this lease the levée should break and émit water 
upon the said leased lands, or if the water table should rise by reason there- 
of, or from seepage, to such an extent as to injure or destroy the crops 
planted thereon, or on any part of said premises of lessee, lessor will reim- 
burse said lessee for the actual expense of the seeding and cultivating of said 
lands to said tlme, not to exceed $20 per acre, and said lessee shall not be 
required to pay rental for that portion of the land on which crops may be 
so injured or destroyed, as aforesaid, during the year in which said land is 
so flooded or such crops are so injured or destroyed. (2) To pump water 
off and to drain said lands, so that the same will be at a depth of approxi- 
mately 4 feet below the surface of the land at seeding time, which depth of 
water is about one foot above the zéro mark of the district, and which is esti- 
matcd at the proper depth for the best seeding of said land. * * * (lo) 
To construct an additional main drainage canal in the Beaver drainage dis- 
trict so as to afCord additional drainage of said lands. (11) To pay the pump- 
ing charges, assessments, and taxes which may be ievied against said lands." 

<g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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The flrst cause of action was for damages to 40 acres of potatoes destroyed 
by flood water and for certain nioneys paid out by plaintiff to 46 employés 
hired to harvest the potatoes in the acreage included in tract 1. The basis of 
tlie first cause of action is that tliere was an obligation resting upon the de- 
fendant to keep open the main canal and drain the land In the fall and win- 
ter of 1917. 

In connection wlth the second cause of action, whieh pertains to the lease 
of tract 2, or the 3,000 acres in the Beaver drainage district, the lessor agreed 
to provide and build buildings upon each 500 acres of land in the district, at 
places to be thereafter mutually agreed upon by the parties to the lease. In 
this cause the plaintiff pleaded failure to deliver possession, and sued for ex- 
penses incurred in sending men and machinery from San Francisco to Oregon 
to prépare the lands in the tract for farming, and for the expense of re- 
turning the men and machines to San Francisco after défendant refused to de- 
liver possession. 

In answer to the first cause of action défendant set up that the lands prlor 
to December 21, 1912, were swampy and unfit for cultivation, and that it had 
constructed a large levée and dike around the Midland district lands, and had 
built dams and dikes and tide gâtes, and had installed a pumping plant and 
a gênerai System of drainage to reclaim the lands ; that thereafter, when the 
drainage System was constructed, the défendant had sold the lands in the 
Midland district to one Magruder, and that the deed of sale embraced con- 
ditions running as covenants whereby the land should be sold to purehasers, 
who would agrée to associate themselves with other property owners as 
the Midland drainage district. It is averred that Magruder sold the lands 
to défendant, and défendant sold tracts whereby the purehasers acquired, sub- 
ject to the conditions and réservations which had been incorporated in the 
deed to Magruder ; that thereafter the Midland drainage district was organ- 
ized, trustées were elected, and the trustées, slnce January 25, 1913, had had ex- 
clusive charge of the dikes and drainage System and pumping of the water 
within the district. 

It is alleged that before the lease in question was made the plaintiff here- 
In knew ail of the conditions with respect to the covenants referred to, ex- 
amined the lands, knew their character, and was famillar with climatic condi- 
tions, and the condition of the dikes and pumping plant, and the plan of 
drainage. Défendant pleads that the proximate cause of the damage, if any 
there was, to the potatoes grown by plaintiff upon the land, was the négligence, 
omission, and failure of plaintiff to harvest the crop "in due course of hus- 
bandry," and that the crop was ready for harvesting weeks before any damage 
was done by rainfall or surface water. Défendant also pleads that, when 
the rainy season set in, the rainfall was so heavy that no amount of pumping 
would hâve removed sufficient water from the land to render it practicable to 
dig the potatoes, and that pumping would hâve been Ineffeetual. 

With relation to tract 2, the 3,000 acres leased, défendant pleaded the plain- 
tiff notlfled défendant that he could not finance so large a matter during the 
season of 1918, and that by mutual consent In December, 1917, the parties 
abandoned and resdnded the lease with respect to the 3,000 acres, and there- 
after negotia tiens were had for a new eontraet for a smaller number of acres, 
but that no such eontraet was ever made, and the things done by plaintiff 
were with full knowledge that tliey were not being done under the terms of the 
eontraet "so rescinded as aforesaid," but were done with the expectations that 
he would be able to make a new eontraet for a smaller number of acres for 
1918. 

The défendant set up a counterclaim, and alleged that the plaintiff selected 
400 acres, tract 1, of the lands, for whlch he agreed to pay $9 per acre, or 
$3,600, rental by December 31, 1917, but that he had only paid $2,000, which 
had been deposited on account of rentals for 191B for tract 2, which was the 
3,000-acre tract, but that in December, 1917, cancellation by mutual consent 
had been had upon that tract, and that the .$2,000 had been applled and eredlt- 
ed by the défendant upon the lands in the Midland district. The court in- 
Etructed the jury that the défendant was entltled to recover $1,600 from 
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the plalntlfif, which should be set off agalnst any amount found due plaintiff 
from défendant. This $1,600 was the différence between $3,600, rental of 
400 acres In tract 1, and $2,000 found to hâve been paid. There was also an 
Item of $1,558.40, whlch was admitted to be due by plaintiff to défendant. 

The verdict of the jury was for $2,024.93, which sum would appear to havo 
been reached by verdicrt; in favor of plaintiff on both causes of action in 
the aggregate sum of $5,183.33, less items of $1,600 plus $1,558.40, which the 
court charged the jury to deduct as properly to be credlted to the défendant. 

The Agricultural Company contends that the judgment should be reversed, 
and that there should be a direction to the District Court to render judgment 
in its favor for $3,158.40 and interest ; while Sing contends that the judgnipnt 
in his favor should be afiBnned in the sum of $2,024.93 and interest, but that 
there should be a reversai of the judgment of the District Court as to the 
item of $1,600 rental, and that be should be allowed that additional sum, with 
interest. 

Robert R. Rankin, of Portland, Or., and Sterling Carr, of San Fran- 
cisco, Cal., for plaintiff. 

Russell E. Sewall and Guy C. H. Corliss, both of Portland, Or., for 
défendant. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The con- 
tention of the agricultural company is that the court should hâve di- 
rected a verdict on the ground that plaintiff could not recover either 
for damages to the potato crop, or for damages on account of expansés 
incidental to sending men from Calif ornia to Oregon to work on tract 
No. 2. 

Error is also assigned upon an instruction to the jury to the effect 
that it was the duty of the défendant to drain the land so that ît would 
be susceptible of cultivation and in such a condition that the potatoes 
could be harvested; that it was its duty to put the lands in like condi- 
tion as upland is naturally, or ordinary level land that is drained by 
natural sources or natural drainage ways; and that the people who 
were farming in the drainage district — 

"ought to be placed In the same condition that people are in who are farm- 
ing upon upland or the ordinary level lands, or even the flat lands that ara 
not drained by spécial drainage construction like a district of this kind." 

The court added : 

"Now that gives you the idea of what the défendant was required to do 
for the protection of the plaintiff in this case, in so operating those pumps as 
to keep the drainage canal open, so that the water would naturally flow from 
this land into the sump and thereby be carried away from the land." 

[1] Défendant concèdes that there was an obligation upon the les- 
sor to pump the water off in the spring, so as to fit the land for seed- 
ing, but argues that there was no obligation of any kind to operate the 
pumps late in the fall and early in the winter, and that to hold that 
défendant should hâve taken care of water which the tide gâtes did not 
take off would be to interpolate into the lease an additional agreement 
never made nor intended by the parties. But we cannot agrée to such 
a construction of the contract. On its face the lease referred to the 
lands as protected from overflow by two means — levées and a drainage 
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System thereon, of a character sufficient for protection under ordinary 
circumstances. Again, it was "expressly" agreed that Sing was not 
to be called on for rent until the lands and every part thereof were in 
condition suitable and ready for the f arming work to be performed — 
gênerai farming, which plainly included raising of potatoes. Thus 
far, by plain under standing the lands leased were protected by a 
drainage System, and were to be turned over in condition fit for rais- 
ing farm produce and were to be used by the lessee for farming pur- 
poses. 

When we look at the duties assumed af ter possession should be had, 
we hâve the obligation on the part of Sing to continue "at ail times" 
during the lease to keep the irrigating ditches open, and on the part 
of the Company to keep the "main drainage canals open and clean." 
Just as it was the duty of Sing to keep the irrigating ditches open and 
clean, so was it the duty of the company to keep the main drainage 
canals open and clean. Such duties were continuons, and from each 
to each. Next came the spécial provision by way of assurance where- 
by, in the possible event of a break in the levée, or a rise in the water 
table by reason of seepage to an extent to injure planted crops, the 
company was to reimburse Sing for expansé, not alone of seeding, but 
also for the cultivation of the land to the time of injury, and would 
release him of rental for the acreage on which the crops might hâve 
been injured or ruined. Furthermore, as throwing light upon the true 
construction of the lease, we bave the agreement on the part of the 
company to pump the water oflf and drain the land, so that there may 
be the proper depth for the best seeding, and that the company would 
construct an additional main drainage canal in tract 1, "so as to 
afïord additional drainage" of the land. 

The essence of thèse agreements was that the Agricultural Company 
would use the means and methods referred to, not only to put the 
lands in suitable condition for farming purposes at the time that they 
were turned over to Sing, but that during the time of the lease the 
company would keep the main drainage canals open and clean, and also 
construct an additional main drainage canal to afford additional drain- 
age. As the évidence shows the latéral ditches ran into the main drain- 
age canals, obviously it was necessary that such main drainage canals 
should be kept open and clean, in order that the water might find its 
way to the sump from which the tide gâtes émit the water, and from 
which excess water was pumped over the levée. By keeping in mind 
the language we hâve referred to as employed in the lease, and the 
carefully imposed obligations therein assumed by the parties, and re- 
garding the covenants entered into as pertaining to the leasing of 
lands to be drained so as to be fit for cultivation and gênerai farming, 
we are very clear in the opinion that the duty of the company was to 
keep the main drainage canals so as to remove the surplus water to the 
end that the land rnight be used for the purposes for which it was 
leased. 

[2] Whether the plaintifF performed his duty, and kept the smaller 
ditches open and clean, to the end that the water therein could drain 
from his lands into the main drainage canal, was one of the questions 
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tried in the case, as was the larger question whether or net Sing f arm- 
ed properly and with ordinary skill, and whether he planted and har- 
vested at proper times. Thèse issues were ail submitted to the jury 
under careful instructions of the court, and as there is ample évidence 
to support the verdict in f avor of the plaintiff, the lower court properly 
submitted the case to the jury, and this court will not review the tes- 
timony in support of the verdict. 

[3] Referring specially to the instruction complained of, it should 
be read in connection with the main parts of the charge. When we 
do so, we find no possible préjudice to the rights of the défendant Com- 
pany. The court instructed that it was the duty of Sing to keep the 
latéral ditches open, in order that there might be afforded a regular 
drainage System through the latéral ditches into the main canal ; that 
if -Sing were négligent in planting his potatoes, or if he negligently al- 
lowed them to mature so late as to prevent the crop being saved, be- 
cause they would not mature under natural conditions, then he could not 
recover ; that under the lease there was no obligation on the company 
to furnish any other facilities for dràining the rainfall f rom the land on 
which 'the potatoes were growing into the main ditches, except the 
small drainage ditches which were on the land when the lease was 
made ; and that if Sing were négligent in keeping the laterals open 
he could not recover, but that the défendant was under an obligation to 
keep the largd canals open, so that the water would flow to the sump 
and out of the sump to such lower depth that the drainage canal would 
operate to carry the water constantly to the sump, and thereby the wa- 
ter might be drained into the canals by the latéral ditches. The jury 
were told that they could consider the manner in which the potatoes 
were planted and hilled, the location of the small drainage ditches, the 
volume and frequency of the rainfall, height of water in the main 
drainage ditch during the time of the rainfall, and up to the time the 
crop was destroyed by water. 

In the second cause of action, which has to do with the 3,000 acres 
in the Beaver district, plaintiff sued for damages caused by the failure 
of défendant to deliver possession of the land. As already stated, 
there was a provision in the lease for the érection by the company of 
a set of buildings upon each 500 acres of the leased land, the buildings 
to be erected at such places as might thereafter be mutually agreed up- 
on by the parties to the lease; also a provision that the rental of the 
Beaver district land should not commence to run until January 1, 1918, 
although possession was to hâve been taken on or about the Ist of Au- 
gust, 1917 — ^the lessee agreeing to prépare the ground for the next 
year^s crops. Sing testified that he saw a représentative of the défend- 
ant company about October lOth, and asked him to put up the build- 
ings in the Beaver district, and that the agent of the company said he 
was going to put them up pretty soon. Sing also said that he talked 
again with him in November about the buildings, but no building was 
started until just before Christmas 1917. In November, 1917, Sing 
wrote to the défendant that he had been disappointed in promises of 
people to take up the whole 3,000 acres, and that he believed that he 
would be able to cultivate only about 1,500 acres during the ensuing 
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year, and he wanted a directors' meeting called to sanction him in cul- 
tivating 1,500 acres during the coming year. 

There is évidence to the efifect that Sing met an agent of the défend- 
ant and agreed that the 3,000 acres should be eut up into 500-acre 
tracts, that improvements were to be made upon each of such tracts, 
and that this should be donc in order that Sing might take possession 
and go ahead with the work. Plaintiff's évidence tended to show that 
the Company did not do any work on the land and did not build the 
buildings, further than to put material upon the ground. There is évi- 
dence that the land of the Beaver district was flooded with water late 
in December and was in no condition for farming, and that on January 
5, 1918, Sing notified the company that, in view of the failure to per- 
form the conditions of the lease with respect to building certain build- 
ings and to perform certain other work, he would cancel the lease. In 
that same letter Sing advised the company that the called-for $3,600 
rental for 1917 was for 400 acres, but that, inasmuch as the company 
had only turned over to him 200 acres, the rental should not exceed 
$1,800, and that, as the company then had in its possession $2,000 of 
his money, there was a crédit with them in his favor of $200, which 
amount he asked the company to return to him. To this letter an agent 
of the company replied that the directors would meet on the following 
Friday, when his letter would be submitted, requesting Sing that he 
write his proposai to rent smaller acreage in the Beaver district and 
his wishes regarding lands in the Midland camp. 

[4] It is contended by the company that there was a voluntary re- 
scission of the lease, whereby Sing escaped ail possible liability for 
any going on with the contract and ail risk of carrying out the lease 
for the next four years. The view taken by the learned judge of the 
District Court was that, notwithstanding the rescission as to the 3,- 
000-acre tract, Sing was entitled to be put in statu quo, and that in 
order for him to be so put he should be paid for such expenses as he 
may hâve been put to in bringing men to the ground and transporting 
implements for the purpose of taking possession and working the 
lands: Provided, the company had broken the agreement it had enter- 
ed into by not having put the lands in condition for the plaintiff te 
take possession of them. The court added that Sing could not recov- 
er unless there was such breach. 

The gênerai principle embodied in the instruction of the court was 
correct. In United States v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 
ly. Ed. 168, it was held that where one has voluntarily and wrongfully 
put an énd to a contract, he cannot be heard to say that the party in- 
jured has not been damaged at least to the amount of what he has been 
induced in good faith to pay out and expend after making allowance 
for the value of the material on hand ; that the one in default cannot 
say this, unless he can show that the expenses of the party injured 
hâve been extravagent and unnecessary for the purpose of carrying out 
the contract. Justice Bradley, for the court, said : 

"The distinction between those claims under a contract which resuit from 
a performance of it on the part of the clalmant, and those claims under It 
which resuit from being prevented by the other party from performing it. 
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has not always been attended to. The party who voluntarlly and wrongfully 
puts an end to a conti-act and prevents the other party from performing it is 
estopped from denying that the injured party has not been damaged to the 
extent of bis actual loss and outlay falrly incurred." 

[5] The Behan Case also disposes of any suggestion that there can 
be no recovery under the pleading of the second cause of action, be- 
cause it is based upon the theory of a breach of contract, in that the 
court held that the particular form of the complaint ought not to 
preclude claimant from recovering what was fairly shown by the évi- 
dence to be damage sustained by him by way of losses for outlay and 
expenses. 

Alabama Oil & Pipe Line Co. v. Sun Co. (Tex. Civ. App.) 90 S. W. 
202, turned largely upon the particular facts discussed by the court, 
which held that there never was any intention on the part of the plain- 
tiff in that case to reserve the right to hold the appellees for damages 
for précèdent breaches of the contract, and that the appellee had a 
right tô assume that whatever results the law attached to an unreserved 
and unconditional cancellation were in contemplation by the appel- 
lant, and that under the facts appellant vi^aived ail right to recover 
damages for the breach of the contract by the appellee. 

It may be that the rule in the Behan Case goes farther than that 
stated in the décisions cited by défendant, but, by the authority of the 
Behan Case, Sing, having shown himself substantially entitled to relief, 
should not be denied recovery of the claim for losses sustained by out- 
lay and expenses. United States v. MoUoy, 127 Fed. 953, 62 C. C. 
A. 585. 

[6] By writ of error sued out by Sing the question is whether the 
court erred in instructing the jury to this effect : That the company 
had pleaded as a set-ofï that Sing rented 400 acres of land in tract 1 
from the défendant, and agreed to pay $9 per acre, or $3,600; that 
$2,000 had been paid thereon, leaving due the company from Sing 
$1,600; that as a matter of law the company was entitled to recover 
$1,600 from Sing, and to hâve that amount set ofï against any amount 
that the jury might find was due to Sing from the company. 

The lease, as already shown, called for 400 acres, tract 1, for 1917, 
at $9 per acre per annum, the land to be selected by Sing, his sélection 
to be made known to the lessor. There were provisions respecting 
no rental until the possession was given, and an agreement respecting 
measurement of the tracts. There were also provisions which we do 
not think it necessary to set forth, as the real point is whether Sing 
was responsible for the rent for the full 400 acres at $9 per acre, or 
only for about 200 acres, the land actually used by him. 

The lease, however, was a contract for the letting of 400 acres in 
the Midland district ; and, consïdering the f act that the company turn- 
ed over to Sing for sélection 400 or more acres of tillable land, it be- 
came the duty of Sing to sélect the particular 400 acres he wished to 
lease, and then to notify the company. During 1917, if the crops 
were unsatisfactory, he had a right to cancel the lease of tract 1 upon 
paying to the lessor the further sum of $1,600. Sing made no claim 
in the farming season of 1917 that he had not been given the full 400 
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acres, or that he intended to pay only for such land as he actually used. 
He made a payment as required by the lease on August 1, of $720, or 
one-fifth of the whole rent, and thus recognized that he was Hable for 
the full $3,600. He thereafter secured extensions of time for paynient 
of further installments, but made no daim of exemption from liability 
for $3,600 rental. Nor did he ever make such a claim when the lease 
was canceled. Whether Sing used and farmed the 400 acres was 
not material, so long as they were turned over to him and were avail- 
able for use by him. 

We think the obligation to pay for the 400 acres was incurred and 
that the court was right in its ruiing. As the record shows that nei- 
ther party bas been prejudiced by the judgment rendered, it will be 
affirmed. 

So ordered. 



ANSEHL V, WILLIAMS. 

(Circuit Court of Appeals, Elghth Circuit. July 15, 1920. Rehearlng Denied 

September 27, 1920.) 

No. 5503. 

1. Trade-marks and trade-namcs ^=>ZS — Extent of use not matinal. 

In detenaining right to a trade-mark, the fact that plaintiffs business, 
In connection with which the mark was used, was larger than that of 
défendant, Is not décisive, eince it is not essentlal that use of the trade- 
mark has been long-eontinued, or that the article Is widely known, or bas 
great réputation. 

2. Trade-marks and trade-names <S=33 — ^Abandonment involves intention to 

abandon. 

Abandonment of a trade-mark by the owner, which defeats bis rights 
thereto, rests upon an intent to abandon. 

3. Trade-marks and trade-names ©^'OSd) — ^Burden is <« party claiming 

abandonment to prove it. 

In a suit for infrlngement, the burden is on the party claiming abandon- 
ment by another of bis trade-mark to prove the intention to abandon the 
business under the trade-mark. 

4. Trade-marks and trade-names <€=°32 — 'Eoga.giag part time in other employ- 

ment, while business was continued by otlw>rs, not abandonntent. 

The owner of a trade-mark did not abandon hls rights thereto by ac- 
ceptlng employment for another for a perlod of eight months, during 
part of which he was out of the clty, where the business was conducted in 
the meantlme, elther by himself outslde of working hours or by hls 
wlfe and sisters. 

6. Trade-marks and trade-names <S=>97 — Ddlay of two years in bringing suit 
Iield not lâches, barring injunction. 

A delay of two years In briuging suit to restraln the use of trade-mark 
after knowledge of the infrlngement, and then seeking infrlngement only 
by cross-complaint in a suit by the owner of the other trade-mark, is not 
such lâches as bars the right to Injunction. 

6. Trade-marks and trade-names ®=>i5 — Re$;istrati(Hi of i^aintiif' s trade-mark 
does not aiTect rights to unregistered trade-mark first used by défendant. 

Nelther defendant's failure to reglster hls trade-mark, nor the r^s- 

^ssFor oUier casM see same topic & KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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tration of plalntlffs trade-mark before application by défendant, affects 
defendant's rlght to a trade-mark which he used flrst. 

7. Trade-maxks and trade-names ®=>93(3) — ^Evidence held not to show fraud 

to deteài trade-nmîh. 

The représentation that defendant's trade-mark was registered, made in 
the belief that he could use that statement after hls application to regis- 
ter, and statements as to the composition of his product, held not to show 
fraud, nor to show that hls préparation was dangerous, and therefore 
not to defeat his right to trade-mark. 

8. Trade-marks and trade-names <@=>59(5), 97 — "Lasb-Brow-Ine" held to in- 

tringe "Lashbrow." 

Plaintiff's trade-mark, "Lash-Brow-Ine," Is sufflclently slmllar to de- 
fendant's prlor trade-màrk, "Lashbrow," to constitute an infringement, 
and to entitle défendant to an injunction restraining further use of its 
trade-mark. 

9. Trade-marks and trade-names @=365 — ^Infringing trade-moirk need mùy be 

calculated to deceivë ordinarily cautlous purvhasers. 

It is sufflcient to constitute Infringement that the infrlnging trade- 
mark is calculated to deceive ordinary purchasers using ordiuary caution. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit by Thomas L. Williams, doing business as the Maybell Labora- 
tories, against Benjamin Ansehl, doing business as the Lashbrow Lab- 
oratories Company. From a decree enjoining défendant from using 
the alleged trade-mark, and from unfair compétition, défendant ap- 
peals. Reversed and remanded, with directions to restrain plaintiff 
from further use of its trade-mark. 

Robert D. Totten, of Pittsburgh, Fa. (Kay & Totten and Robson D. 
Brown, ail of Pittsburgh, Pa., on the brief), for appellant. 

James Rosenthal, of Chicago, 111. (Marion C. Early, of St. Louis, 
Mo., on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Appellee brought this action against 
appellant for trade-mark infringement and unfair trade compétition. 
Appellant filed a cross-complaint, alleging infringement of his trade- 
mark and unfair trade compétition on the part of appellee. A decree 
was rendered enjoining appellant from using his alleged trade-mark 
and from unfair compétition. No accounting was granted. The ma- 
terial facts as shown by the record are as foUows: 

In September, 1915, appellee, under the name of Maybell Labora- 
tories, commenced selling at Chicago, 111., a préparation for promoting 
and stimulating the growth of eyebrows and lashes, under the trade- 
name of Lash-Brow-Ine. The name was suggested by préparations of 
a similar character then on the market under the names of Eye-Brow- 
Ine and Lashneen. The suffix "ine" was used, because the principal 
ingrédient contained in appellee's préparation was chiefly petrolatjim, 
a form of vaseline. Appellee commenced to advertise his préparation in 
October, 1915, and since then has advertised in over 50 différent maga- 

^saWor otber cases see same toplc & KEIY-NUMBER in ail Key-Numbered Digests & Indexes 
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zïnes, and had paid for advertising at the time of trial $67,084.19; 
the monthly expense for advertising having increased to about $3,000 
per month. The préparation, sold directly to consumers at 50 cents 
per box, had amounted to 149,000 mail orders since the business was 
started. Sales were also made in gross to about 3,000 dealers, located 
in every state of the Union. Appellee testified that he never heard of 
Lashbrow, or Lashbrow Laboratories, until about September 1, 1918. 
About November 1, 1918, appellee caused appellant to be notified to 
cease infringing appellee's trade-mark. Appellant refusing so to do, 
this suit was commenced December 17, 1918. 

Since commencing the sale of his préparation appellee has done a 
business amounting to $111,759.73. The trade-mark Lash-Brow-Ine 
was registered in the United States Patent Office April 24, 1917. The 
main ingrédients of the préparation sold by appellee were a superfine 
petrolatum and paraffine, a high-grade per fume, and other small in- 
grédients. No reply was received by appellee to the notification above 
stated until November 11, 1918, when the receipt of the letter of appel- 
lee of November 1, 1918, was acknowîedged with a statement that ap- 
pellant had used the trade-mark "Lashbrow" much earlier than 1915, 
and a request that appellee desist from infringing the same, or suit 
would be brought by the appellant for an injunction and an accounting. 
No such suit was brought. 

There was introduced in évidence a large number of advertisements 
appearing in various publications. The évidence on the part of ap- 
pellant showed that he conceived the idea of manufacturing and put- 
ting on the market a préparation for stimulating and' promoting the 
growth of eyëbrows and eyelashes in 191 1 ; that the formula for this 
préparation was one used by his mother for her eyëbrows and eyelashes 
when she was a girl. Appellant commenced selling his préparation in 
the spring of 1912, under the trade-mark of "Lashbrow," to a small 
drug store on Jeflferson and Lafayette avenues in the city of St. Louis, 
Mo. This was followed by soliciting trade from ail the large dealers 
and retail stores in St. Louis, where the préparation was ofïered for 
sale. Appellant then started a campaign of advertising which began on 
October 12, 1912, in the St. Louis Post-Dispatch. This advertising 
brought him business from nearby states, such as Illinois and In- 
diana, and the entire Southwest. Appellant's business has been con- 
ducted since its commencement at 1755 Preston street. St. Louis, Mo., 
where he was doing business when enjoined in May, 1919. The 
stores referred to by appellant in his testimony were Wolf-Wilson, 
Judge & Dolph, Grand Leader, Famous & Barr, Nugent's, Hirsch's 
Hair Bazaar, and Schaper, being the leading stores in St. Louis. 
The préparation was sold through thèse stores in 1912. Appellant 
had printed 1,000 cardboard fliers and 1,000 transparent fliers, which 
were mailed to about 1,500 stores throughout the United States. A. 
counter display card was also distributed throughout the country in 
1913. A sample of appellant's préparation was mailed to the buyers 
of about 800 or 900 department stores throughout the country. 

In order to get quicker national distribution, appellant testified that 
he called upon Meyer Bros. Wholesale Drug Company, in St. Louis, 
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the largest wholesale drug concern in the world, as appellant under- 
stood, and asked them to make a thorough analysis of Lashbrow, 
with a view of having ail of their 75 salesmen, who traveled in ail 
parts of the United States, sell Lashbrow. Mr. Peet was then the buy- 
er at Meyer Bros., and offered to do this, and as a resuit of appellant's 
request Lashbrow was entered upon the regular catalogue price list 
of Meyer Bros. This was late in 1912. Lashbrow has been carried by 
Meyer Bros. Drug Company in their catalogue until the présent time 
and sold throughout the entire United States. Appellant also intro- 
duced it to the J. S. Merrill Wholesale Drug Company, in St. Louis, 
in 1912, and since said date, until the présent time, the préparation has 
been carried by the most reputable wholesale drug houses in the 
United States, such as McKessen & Robbins, Lehn & Fink, and Schif- 
flein, of New York City, J. W. Crowdus Wholesale Drug Company, 
Dallas, Tex., Alexander Drug Company, Oklahoma City, Okl., Stewart 
& Palmer, Seattle, Wash., and numerous others that the witness did not 
recall. 

Appellant had very little means with which to exploit his préparation 
at first, and the business carried on did not reach the extent of that 
of appellees. The évidence shows, however, that appellant has done 
the bèst he could in the way of promoting the sale of his préparation. 
From 1912, down to December, 1915, three months after appellee had 
first adopted his trade-mark, appellant had advertised in 16 national 
magazines such as "Grit," "Red Book," "Cappers Weekly," "Photo- 
play," etc. In 1914 appellant ran a campaign of advertising in the St. 
Louis Globe-Démocrat. He testified that during 1912, he spent $500 
or $600 in advertising Lashbrow; during 1913, about $900 or $1,000; 
during 1914, about $2,500; during 1915, about $2,500 or $3,000; dur- 
ing 1916, a little over $2,000; during 1917, between $4,000 and $5,000; 
and in 1918, about $6,000. Up to 1915 he had purchased at least 79,- 
056 jars or 549 gross, and invoices were produced for thèse amounts. 
Appellant's Exhibit 10, introduced in évidence, showed 243 original or- 
ders for Lashbrow, coming from 31 states of the Union, during the 
years 1912, 1913, 1914, 1915, 1916, and 1917. 

[ 1 ] The f oregoing in a gênerai way is what the évidence shows as 
to the business done by appellant and appellee. That of appellee was 
larger than that of appellant, but this f act is not décisive. In the case 
of Kathreiner's Malzkaffee Fab. v. Kneipp Medicine Co., 82 Fed. 321, 
27 C. C. A. 351, the Court of Appeals of the Seventh Circuit said: 

"It Is not essentlal that Its use has been long continued, or that the arti- 
cle should be wldely known, or should hâve attalned great réputation. The 
wrong done by piracy of the trade-tnark is the same In such case as In that 
of an article of high and gênerai réputation, and of long-contlnucd use. The 
différence Is but one of degree, and In the quantum of Injury. A proprletor Is 
entitled to protection from the time of commenclng the user of the trade- 
tnark." 

See, also, Waldes et al. v. International Manufacturers' Agency (D. 
C.) 237 Fed. 502; Walter Baker & Co. v. Delapenha (C. C.) 160 Fed. 
746. 
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[2] To avoid the force of appellant's prior use of his trade-mark, 
appellee claims that there was an abandonment of the same by appel- 
lant. Upon the question of abandonment it was said by the Suprême 
Court in the case of Hanover MilHng Co. v. Metcalf, 240 U. S. 403, 
36 Sup. Ct. 357, 60 h. Ed. 713 : 

"It résulta from the gênerai principles thua far discussed that trade-mark 
ripîits, like others that rest in user, may be lost by abandonment, nonuser, 
lâches, or acquiescence. Abandonment, in the strict sensé, resta upon an 
intent to abandon ; and we hâve no purpose to qualify the authority of Saxleh- 
ner v. Eisner, 179 U. S. 19, 31, to that eiïect. As to lâches and acquiescence, it 
lias been repcatedly held, in cases where défendants acted fraudulently or 
with knowledge of plaintifCs' rights, that relief by injunction would be ac- 
corded, altbough an accounting of profits should be denied. McLean v. Flem- 
ing, 96 U. S. 245, 257; Menendez v. Holt, 128 U. S. 514, 523; Saxlehner v. 
Eisner, 170 U. S. 19, 39. So much must be regarded as settled." 

[3, 4] The burden of showing abandonment was upon appellee, and 
we find no évidence that appellant intended to abandon the business of 
seiling his préparation under the trade-mark adopted by him, It 
does appear that appellant was employed for 8 months during the 
year 1917, by Crundin-Martin Manufacturing Company, of St. Louis. 
During that time he spent 2 months in Cincinnati. In regard to this 
employment appellant testified: 

"A large part of this 8 months I was rlght hère In St. Louis, and I at- 
tended to my Lashbrow business In the evening, and also called upon the 
stores in the daytime. I was outslde ail the time, and the short time I was 
away from St. Louis, as ts customary any time I am away from St. Louis, my 
folks attended to my business, and the business is conducted right in the 
house. This 8 months were about the flrst 8 months in the year. I was in St. 
Louis for that concern about 6 months out of the 8. I do not know how long I 
was in Cincinnati ; my reeollection Is 2 months." 

Appellant's place of business was in an old résidence consisting 
of two flats, the lower one of which was used for the lyashbrow busi- 
ness the upper as a résidence. Mr. Bernayas, who was the secretary and 
manager of the Crundin-Martin Company, testified that, out of the 
8 months appellant was employed in 1917 by that company, he spent 
ail of the time, with the exception of 60 or 90 days, in Cincinnati. 
Mr. Bernays subsequently filed an affidavit in this cause, which ap- 
pears in the record wherein he testified that after an examination of 
the company's books he found that instead of appellant being away 
from St. Louis for from 5 to 6 months of said period of 8 months, he 
was away only 73 days ; the balance of the period being spent in St. 
Louis. We do not think that this absence of 73 days showed any in- 
tention of abandonment by appellant, as the évidence shows that the 
business was carried on continuously during said absence by his wife 
and sister, they being perfectly compétent to fill ail mail orders, and 
in view of the further fact that Mr. McTigue, of Meyer Bros. Drug 
Company, testified that there was no cessation of the efforts made by 
appellant in advertising and popularizing Lashbrow. Baglin v. Cuse- 
nier, 221 U. S. 580, 31 Sup. Ct. 669, 55 L. Ed. 863. There is also no 
évidence of nonuser by appellant. He used the trade-mark contin- 
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uously from the time he entered the field in 1912 until the injunc- 
tion was issued in this cause. 

[5] Appellee also daims that appellant was guilty of lâches, be- 
cause of liis failure to bring suit to establish bis common-law rights un- 
der bis trade-mark. Tbe évidence sbows tbat appellant leamed some 
time in 1916 tbat Lash-Brow-Ine was on tbe market. He testified tbat 
be wrote a letter tb appellee, calling bis attention to tbe matter. In 
November, 1918, appellant again notified appellee tbat be was infring- 
ing appellant's trade-mark, and of bis intention of bringing suit for in- 
fringement. It was about 2 years from tbe time that appellant first 
leamed about the use of bis trade-mark by appellee until litigation was 
begun. Litigation, especially patent and trade-mark litigation, is ex- 
pensive, and we do not tbink that the delay in this case should bar ap- 
pellant from asserting bis rights in this action. The Suprême Court of 
the United States, in Menendez v. Holt, 128 U; S. 514, 9 Sup. Ct. 143, 
32 L. Ed. 526, held that mère delay in bringing suit to restrain inf ringe- 
ment of a trade-mark, while it migbt preclude recovery for prior in- 
fringement, would not defeat tbe right to an injunction against future 
infringement. In tbe cases wbere lâches bas been held to bar tbe 
right of action, it bas extended over a greater period than 2 years, and 
in the case of Saxlehner v. Eisner, supra, 179 U. S. 19, 21 Sup. Ct. 
7, 45 L. Ed. 60, there was a delay of 20 years. In Rabtjen's American 
Composition Co. v. Holzappel's Composition Co., 101 Fed. 257, 41 C. 
C. A. 329, it was held under tbe facts in tbat case that a delay of 8 
years in bringing suit to restrain infringement would not bar com- 
plainant's right to relief. In the case of Peter H. Fahrney & Sons 
Co. V. Ruminer et al., 153 Fed. 735, 82 C. C. A. 621, plaintifï's lâches 
was held not to be a défense to its right to an injunction restraining de- 
fendant's f urtber misconduct. To the same effect is Eagle White Lead 
Co. V. Pflugh (C. C.) 180 Fed. 579. 

[6] Appellant's failure to register his trade-mark before that of 
appellee in no way alfects appellant's rights. Neither does the regis- 
tration of appellee's trade-mark confer a right to infringe that of 
appellant. Glencove Mfg. Co. v. Ludeling (C. C.) 22 Fed. 823 ; Brower 
V. Boulton, 58 Fed. 888, 7 C. C. A. 567 ; Révère Rubber Co. v. Consoli- 
dated Hoof Pad Co. (C. C.) 139 Fed. 151 ; United Drug Co. v. Rectanus 
Co., 248 U. S. 90, 39 Sup. Ct. 48, 6S L. Ed. 141. 

[7] It is f urtber insisted that appellant made certain misrepresenta- 
tions in regard to bis business and tfie sale of bis goods, which bars 
him from relief. One of thèse misrepresentations is tbat on certain 
of his advertising matter appellant used the words "Trade-mark, reg. 
U. S. Pat. Off.," and tbat he issued a certain booklet in which was 
printed, "Copyright Lasbbrow Laboratories Company." Appellant's 
excuse for this is that be had applied for registration of the trade- 
mark, which had been ref used on tbe previous trade-mark of appellee ; 
that bis understanding was that, the application for registration bav- 
ing been made, he had tbe right to use thèse words. This is a mis- 
take, that migbt be madé' by a layman, and we do not tbink tbat it was 
such a misrepresentation that would in any way injure tbe public 
or aiïect the rights of tbe public. Solis Cigar Co. v. Pozo, 16 Colo. 
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388, 26 Pac. 556, 25 Am/St. Rep. 279; M. B. Fahey Tobacco Co. v. 
Senior (D. C.) 247 Fed. 809; Wormser v, Shayne, 111 111. App. 556. 
It is f urther insisted by appellee that appellant should be barred f rom 
équitable relief for the reason that he referred in his advertisement 
to Lashbrow as of two qualities, "Natural Growth" and "Dark 
Growth." The préparation that was referred to as "Dark Growth" 
contalned charcoal, and appellant claimed he never intended that this 
would create a dark growth, but, as he testified, was intended to in- 
duce a natural growth and at the same tinie darken the color of the 
eyebrows and lashes. He further testified that the dark growth — 

"is a préparation to stlmulate the growth of eyebrows, and at the same time to 
darken their color. I claim that my préparation will darken light eyebrows, 
positively so ; that they will keep their color, 1 do not claim. * * • We do 
not advertise that it produces a dark growth." 

Theré was no doubt some pufïing in regard to the dark growth, 
but it did not amount to f raud upon the public. Nims on Unfair Com- 
pétition and Trade-Marks, § 404. We are of the opinion that it is not 
shown that appellant's préparation is so inferior as to bar Iiis right to 
relief. The chemist who testified in regard to its composition did not 
claim that it was dangerous for the purpose intended. He did testify 
that, if it was not applied according to directions and got into the eye, it 
would irritate the eyelids, on account of the insoluble material which 
he found in the préparation. In opposition to this évidence the ap- 
pellant called an expert witness, an oculist of 25 years' practice in 
St. Louis, who testified that the salve or compound made up of bees- 
wax and vaseline and powdered willow carbo-lignite, which was the 
compound of appellant's préparation, when applied to the eyebrows and 
eyelashes, could not injure the eyes. Appellant also testified that he 
had never had any complaint in regard to any injurious effect from the 
use of Lashbrow of either color. As between appellant and appellee, 
there can be no question as to who was the first to adopt the trade- 
mark. In the case of United Drug Co. v. Rectanus Co., supra, 248 U. 
S. 90, 39 Sup. Ct. 48, 63 L. Ed. 141, the Suprême Court said: 

"Undoubtedly, the gênerai rule is that, as between conflicting elaimants 
to the right to use the same mark, priority of appropriation détermines the 
question. See Canal Co. v. CTark, 13 Wall. 311, 323 ; McLean v. Fleming, 96 
U. S. 245, 251; Manufacturlng Co. v. Traîner, 101 U. S. 51, 53; Columbla 
Mill Co. V. Alcorn, 150 U. S. 460, 463." 

[8, 9] We are also of the opinion that there is such a similarity be- 
tween the appellant's trade-mark and that of appellee that the trade- 
mark of appellee clearly infringes that of appellant. The following 
hâve been held to be infringements : In Rowley v. Houghton, 2 Brewst. 
(Pa.) 303, "Heroine" and "Hero"; Fairbanks Co. v. Luckel et al., 102 
Fed. 327, 42 C. C. A. 376, "Gold Drop" and "Gold Dust" ; Little v. 
Kellan (C. C.) 100 Fed. 353, "Sorosis" and "Sartoris"; Burnett v. 
Phalon, *42 N. Y. 594, "Cocaïne" and "Cocoine" ; Celluloïd Mfg. Co. v. 
Cellonite Mfg. Co. (C. C.) 32 Fed. 94, "Celluloïd" and "Cellonite." It is 
sufficient that the infringing trade-mark is calculated to deceive ordi- 
nary purchasers, using ordinary caution. Amoskeag Mfg. Co. v. 
Traîner, 101 U. S. 51, 25 L. Ed. 993. 
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In view of the facts appearing in the record, we think the decree 
below must be reversed, and the case remanded, with directions to enter 
a decree enjoining the appellee from further use of the trade-mark 
Lash-Brow-Ine, but, in view of the record, we do not think there should 
be an accounting. 

Reversed. 



PRENTISS V. MSNEB, Internai Revenu© CoDectW.* 

(Circuit Court of Appeals, Second Circuit. June 16, 1920.) 
No. 189. 

1. Taxation <S=»S56 — ^Death duties generally levied on right to transmit estate. 

Death duties, by whatever name they may be known and by whatever 
means coUectible, are as a gênerai rule levied on the right to transmit 
the estate, not ou the right to take the estate transmltted. 
t. Courts <3=»370— Construction of state statute by United States Suprême 
Court, not modifled by state court, is bin&ig. 

The construction by the United States Suprême Court of the New York 
Inheritance Tax Law then In force, which has not been disclalmed by 
any subséquent décision of the New ïork Court of Appeals, is bindlng 
as to the construction of a later tax law having no substantial différence 
from the one there construed. 

S. Intmnal revenue '&='^ — Taxation «=»856 — ^New ïork traosfer tax is levied 
on estate, and not déductible from incmne. 

The New York Transfer Tax Act, under which the tax is a lien on the 
estate payable by the executor or administrator but deducted from the 
legades, is a tax on the right to transmit property, not a tax payable by 
the legatee, and therefore no déduction -for the payment of such tax can 
be made in the income tax return pursuant to Act Oct. 3, 1913, S 2. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by EHzabeth S. Prentiss against Mark Eisner, CoUector of 
Internai Revenue, Third District of New York. Judgment for de- 
fendant (260 Fed. 589), and plaintiff brings error. Affirmed. 

SulHvan & Cromwell, of New York City (Eustice Seligman and 
Philip L. Miller, both of New York City, of counsel), for plaintiff in 
error. 

Francis G. Cafifey, U. S. Atty., of New York City (Vincent H. Roth- 
well, Sp. Asst. U. S. Atty., of New York City, of counsel), for défend- 
ant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This is an action to recover from the 
défendant the sum of $7,432.88, with interest, which amount the plain- 
tiff allèges she was wrongfuUy compelled to pay to the défendant as 
collecter of internai revenue. It appears that the plaintiff and her then 
husband, since deceased, filed with the défendant a joint return of their 
net income for the year 1913, pursuant to the act of Congress approv- 

iS=sFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgeats & Indexes 
•Certlorarl denied 254 V. S. — , 41 Sup. Ct. 15, 65 L. Ed. — . 
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ed October 3, 1913. U. S. St. at L. vol. 38, pt. I, c. 16, § II, p. 166. 
The aforesaid act of Congress, in paragraph B, p. 167, provided as fol- 
lows: 

"That, subject only to such exemptions and déductions as hereinafter al- 
lowed, the net income of a taxable person shall include gains, profits, and in- 
come * * * including » * • but not the value of property acqulred 
by glft, bequest, devise, or descent. » • * 

"That in Computing net income for the purpose of the normal tax there shall 
be allowed as déductions ; * • • Third, ail national, state, county, school, 
and municipal taxes paid within the year, not including those assessed against 
local beneflts." 

And in paragraph D, p. 168, it provided as follows: 

"The said'tax shall be computed upon the remainder of sald net Income ot 
each person subject thereto, aecruing during each preceding calendar year end- 
Ing Decenlber thirty-flrst: Provided, however, that for the year ending Decem- 
ber thirty-flrst, nineteen hundred and thirteen, said tax shall be computed 
on the net Income aecruing from March first to December thirty-first, nineteen 
hundred and thirteen, both dates inclusive, after deducting flve-sixths only of 
the spécifie exemptions and déductions herein provided for." 

It appears, too, that in the year 1913 the plaintiff inherited a por- 
tion of her father's estate, and that on the inheritance thus received 
by her the state of New York assessed against her an inheritance tax 
of $259,805.71, which amount she paid on December 11, 1913. The 
plaintiff, in making her income return under the act of Congress, in- 
cluded therein as a déduction five-sixths of the inheritance tax which 
she had paid to the state of New York, which amounted to $216,504.75. 
This déduction was not allowed by the Commissioner of Internai 
Revenue, and he levied and assessed against her an additional tax of 
$7,287.14. 

Thereafter the plaintiff, acting, as she allèges, under duress, paid the 
additional tax, which with interest, amounted to $7,432.88. Thereupon 
she instituted this action to recover back the amount so paid. The com- 
plaint was demurred to, upon the ground that it did not state facts 
suffîcient to constitute a cause of action. The court below sustained the 
demurrer, and dismissed the complaint. 

The question Of law thus presented is whether the payment by the 
plaintiff of the inheritance tax to the state of New York was a proper 
déduction from her income tax return for the year 1913. That is the 
sole question herein involved. The plaintiff's contention is that the 
inheritance tax which she paid to the state of New York was a tax paid 
to a state, and therefore under act of Congress the plaintiff was entitled 
to make the déduction of five-sixths of the amount so paid in making 
her income return. 

The Commissioner of Internai Revenue, in making the ruling to 
which référence has been made, stated that : 

"A collatéral inheritance tax levied under the laws of the state of New York, 
being, as it is, a charge against the corpus of the estate, does not constitute 
such an Item as can be allowed as a déduction in Computing Income tax 11a- 
blllty to either the estate or a beneflclBry thereof." 

The District Judge, in sustaining the demurrer, stated that he did not 
regard the New York Transfer Tax Act "as împosing a tax upon the 
267 P.— 2 
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plaintiff's right of succession which is déductible in her income tax 
return." The material provisions of the New York Transfer Tax Act 
(Consol. Laws, c. 60) may be found in the margin.^ 

The right to dispose of property by will is statutory. The matter 
has always been recognized as within the législative control. In the 
reign of Henry II (1154-1189) a man's personal property was, at his 
death, divided into three equal parts, if he died leaving a wife and 
children ; one part went to his wife, another to his children, and only 
the remaining third could be disposed of by his will. And, at least 
after tTie establishment of the feudal System, and prior to the enactment 
of the statute of wills, 32 Henry VIII, the right to make a will of real 
estate was not known to the English law. 

There has been and still is a différence of opinion anjong courts 
as to the exact nature of an inheritance tax. It is generally agreed 
that such a tax is not upon the property or money bequeathed. The 
dispute is over the question whether the tax is laid on the privilège of 
transmitting property or on the privilège of receiving the property so 
transmitted. The right to transmit and the right to receive are distinct, 
and each is alike under the législative control. The distinction between 

^The New Tork act reads as follows, In section 220 of article X: "A tax 
shall be and Is hereby Imposed upon the transfer cl * * • property 
• * ♦ to persons or corporations In the foUowing cases: * * * (1) 
When the transfer Is by wlU or by the Intestate laws of thls state ; * • * 
(4) when the transfer is * * * by deed • • * intended to take effect 
In possession or enjoyment at or after such death. ♦ ♦ * The tax imposed 
hereby shall be upon the clear market value of such property, at the rates 
hereinafter prescribed." 

Section 224 reads as follows:. "Lien of Tarn and, Collection hy Executort, 
Administratorg and Trustée». — ^Every such tax shall be and remain a lien upon 
the property transferred until paid aud the person to whom the property 
Is so transferred, and the executors, administrators and trustées of every 
estate so transferred shall be personally liable for such tax untll Its pay- 
ment. Bvery exécuter, admiuistrator or trustée shall hâve full power to 
sell so much of the property of the décèdent as wlll enable him to pay such 
tax in the same manner as he might be entitled by law to do for the payment 
of the debts of the testator or intestate. Any such executor, admlnistrator or 
trustée having In charge or in trust any legacy or property for distribution 
subject to such tax shall deduct the tax theref rom and shall pay over the same 
to the State comptroller or county treasurer, as herein provided. If such 
legacy or property be not in money, he shall collect the tax thereon upon the 
appraised value thereof from the person entitled thereto. He shall not deliver 
or be compelled to deliver any spécifie legacy or property subject to tax under 
this article to any person until he shall hâve collected the tax thereon. If any 
such legacy shall be charged upon or payable out of real property, the heir or 
devisee shall deduct such tax therefrom and pay It to the executor or ad- 
mlnistrator or trustée, aud the tax shall remaln a lien or charge on such real 
property until paid ; and the payment tBereof shall be enforced by the execu- 
tor, admlnistrator or trustée, in the same manner that payment of the legacy 
might be enforced, or by the district attorjiey under section two hundred and 
thlrty-flve of this chapter. If any such legacy shall be given In money to any 
such person for a Umited perlod, the executor, admlnistrator or trustée shall 
retain the tax upon the whole amount, but if it be not in money, he shall make 
application to the court having jurisdiction of an accounting by him, to make 
an apportlonment, If the case require it, of the sum to be paid into his hands 
by such legatees, and for such lurther order relative thereto as the case may 
require." 
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the right to transmit and the right to receive is important, and upon the 
distinction dépends the right to deduct or not to deduct the amount of 
the tax in the income return submitted to the fédéral government. 

The Circuit Court of Appeals in the Third Circuit has recently de- 
cided Lederer v. Northern Trust Co., 262 Fed. 52. In that case the 
question arose as to the right to deduct a tax paid under the Collatéral 
Inheritance Tax Act of the state of Pennsylvania. The answer to be 
given to that question depended upon whether the Pennsylvania tax 
was an estate tax, the burden of which was imposed upon the estate 
of a décèdent, as claimed by the executors, or was a legacy tax, the 
burden of which was imposed upon the legatee or beneficiary. It hap- 
pened that the Suprême Court of Pennsylvania in Jackson v. Myers, 
257 Pa. 104, 101 Atl. 341, L. R. A. 1917F, 821, had squarely decided 
that the collatéral inheritance tax of that state was not levied upon an 
inheritance or legacy, but upon the estate of the décèdent, and had held 
that what passed to the legatee was simply the portion of the estate 
remaining after the state had been satisfied by receiving the tax. The 
Circuit Court of Appeals held that the décision of the Suprême Court 
of Pennsylvania, construing the inheritance tax law of that state, was 
binding on the fédéral courts, and that inasmuch as the tax was held 
by that court as a tax on the estate, and not a tax on the inheritance, the 
amount of the tax so paid was properly déductible in Computing the net 
estate under the act of Congress of September 8, 1916. Under a like 
state of facts we should hâve no difficulty in reaching a like conclusion. 
But the case with which we are dealing présents a différent question, 
involving as it does the Tax Law, not of Pennsylvania, but of New 
York. 

[1] In 1900 the Suprême Court in Knowlton v. Moore, 178 U. S. 
41, 20 Sup. Ct. 747, 44 L. Ed. 969, had under considération a tax im- 
posed under the War Revenue Act of June 13, 1898 (30 Stat. 448). 
The opinion in that case is exhaustive and occupies about 70 pages. 
It deals with the subject of death duties and sustains the constitutional 
right of Congress to impose death duties. In the course of the opinion, 
which was written by Justice (now Chief Justice) White, it was said: 

"Thus, looklng over the whole fleld, and conslderlng death duties In the order 
In which we hâve revlewed them — that is, in the Roman and ancieut law, in 
that of modem France, Germany, and other continental countries, in England 
and those of her colonies wiiere such laws hâve been enacted, in the législation 
of the United States and the several states of the Union — the following ap- 
pears: Although différent modes of assessing such duties prevail, and although 
they hâve différent accidentai names, such as probate duties, stamp duties, 
taxes on the transaction, or the act of passing of an estate or a succession, 
legacy taxes, estate taxes or privilège taxes, nevertheless tax laws of this 
nature in ail countries rest in their essence upon the principle that death is the 
generating source from which the particular taxing power takes its being and 
that it Is the power to transmit, or the transmission from the dead to the 
living, on which such taxes are more immediately rested." 

It thus appears as the opinion of the court that in gênerai death du- 
ties are imposed on the power to transmit. However, the immédiate 
question with which we are now concerned is whether the so-called 
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tax which the New York law has imposed, and which îs herein învolved, 
is a tax upon the power to transmit, or is laid on the power to receive. 
[2] In 1889 a testator résident within the state of New York died, 
and devised and bequeathed ail his estate, both real and personal, to the 
government of the United States. The Surrogate's Court imposed an 
inheritance tax upon the personal property. The case was taken on 
appeal to the General Term of the Suprême Court of New York, and 
later tô the New York Court of Appeals, by each of which it was af- 
firmed. It was then taken to the Suprême Court of the United States, 
by which it was in like manner affirmed. The question was whether 
the Personal property bequeathed to the United States was subject to 
an inheritance tax under the laws of New York. The Suprême Court 
held the property to be subject to the tax. United States v. Perkins, 
163 U. S. 625, 16 Sup. Ct. 1073, 41 L. Ed. 287. In the course of its 
opinion the court said: 

"In this vlew, the so-called Inheritance tax of the state of New York Is In 
reality a limitation upon the power of a testator to bequeath hls property to 
whom he pleases ; a déclaration that, in the exercise of that power, he shall 
contribute a certain percentage to the public use; in other words, that the 
right to dispose of his property by will shall remaln, but subject to a condi- 
tion that the state has a right to impose. Certainly, if it be true that 
the right of testamentary disposition is purely statutory, the state has a right 
to require a contribution to the public treasury before the bequest shall take 
effect. Thus the tax is not upon the property, in the ordlnary sensé of the 
term, but upon the right to dispose of it, and it is not until It has ylelded 
its contribution to the state that it becomes the property of the legatee." 

And the court went on to say : 

"That the tax is not a tax upon the property itself, but upon its transmission 
by will or by descent, is also held, both in New Tork and in several other 
States." 

We find no case in the subséquent décisions of the New York Court 
of Appeals in which that court disclaims the construction placed by the 
Suprême Court of the United States on the New York décisions, or in 
any way qualifies or overrules the proposition that the "tax" under the 
New York law is not one upon the property, but is one upon the right 
to dispose of it by will or by descent. In the absence of such a dé- 
cision it seems to be our duty to follow the law as it is laid down in 
the Perkins Case, unless there can be found in the New York statute 
in force when the présent tax was laid some substantial différence f rom 
the statute in force when that case was decided in the particular now 
being considered. If such a différence exists, we hâve failed to detect 
it, and learned counsel hâve failed to point out in what it consists. 

The New York Court of Appeals in 1919, in Matter of Watson, 226 
N. Y. 384, 399, 123 N. E. 758, 763, in discussing a provision in the New 
York Inheritance Tax Law (section 221b, c. 60, Consol. Laws) impos- 
ing a tax upon the transfer of property at the time of death which had 
not theretof ore paid any tax, local or state, said : 

"The benefidary has no claim to the property of an ancestor except as given 
by law, and, if the state has a right to impose a tax at ail upon the passing 
of property, the transférée takes only what is left after the tax is paid." 
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The opinion quotes (226 N. Y. at page 396, 123 N. E. 762) from the 
opinion of tiie Suprême Court of the United States in the Perkins Case, 
supra, that under the New York law the inheritance tax is not upon 
the property, but upon the right to dispose of it. There is not one 
Word of criticism, not one word of dissent, and not the slightest sug- 
gestion of disapproval of that proposition anywhere in the opinion. 

In Matter of Penfold, 216 N. Y. 163, 167, 110 N. E. 497, 498 (Ann. 
Cas. 1916A, 783), the New York court déclares what it had several 
times before stated, that "the transfer tax is not a tax upon property 
but upon the right of succession to property." The language of the 
statute is that the tax is "due and payable at the time of the transfer"; 
that is, at the death of the décèdent. It accrues at that time. 

[3J Now a succession tax is a tax upon a transfer of property in 
gênerai, and as such is distinguishable from a legacy duty, which is a 
tax upon a spécifie bequest. Under the New York law the succession 
tax créâtes a lien upon the estate of the décèdent at the moment of his 
death. The right of the state to the amount of this lien attaches at that 
time, and it must be paid before the transférée, legatee, or devlsee ever 
gets anything, and the executor or administrator is personally liable for 
the tax until it has been paid. Under such a law we do not see that 
the transférée pays the tax. In stating this conclusion we hâve not 
overlooked what was said in the Matter of Gihon, 169 N. Y. 443, 447, 
62 N. E. 561, 562, where it is said that — 

"Though the administrator or executor is required to pay the tax, he pays 
It eut of the legacy for the legatee, not on account of the estate. The re- 
qulrement of the statute that the executor or administrator shall make the 
payment is prescribftd to secure such payment, because the government is 
unwilUng to trust solely to the legatee." 

The fact, however, remains that if a legacy left by a will is $10,000, 
and the executor has paid to the state on its account a tax of $500, and 
then has turned over to the legatee $9,500, the legatee has received, not 
$10,000, but $9,500, and the legatee has been enriched only to the extent 
of the amount which he has himself received, and he has not paid the 
tax, nor has it been paid by his authority, nor by any one representing 
him. The payment has been made by the personal représentative of 
the deceased, and in making it he has acted under authority of the stat- 
ute. As was said by Judge Gray in Matter of Swift, 137 N. Y. IT , 
32N. E. 1096, 18L. R. A. 709: 

"What has the state done, in efCect by the enactment of this tax law? It 
reaches out and appropriâtes for its use a portion of the property at the 
moment of its owner's deeease, allowing only the balance to pass in the way 
directed by the testator, or permitted by its intestate law." 

We admit that the New York cases on the subject of taxable trans- 
fers are confused and not always clear and consistent. But, until the 
New York Court of Appeals authoritatively states that the law of New 
York is no't what the Suprême Court of the United States said it was 
in the Perkins Case, this court has no alternative but to hold that the 
New York Transfer Tax Act does not impose a tax on a legatee's 
right of succession which is déductible in her income tax return. The 
legacy which the plaintiff herein received under the will of her father 
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did not become her property -until after it had suflfered a diminution to 
the amount of the tax, and the tax that was paid thereon was not a tax 
paid out of the plaintiff's individual estate, but was a payment out of 
the estate of her deceased father of that part of his estate which the 
State of New York had appropriated to itself, which payment was the 
condition précèdent to the allowance by the state of the vesting of the 
remainder in the legatee. 
Judgment affirmed. 



PRODUCERS' COKE CO. v. McKEEFREY IRON CO.» 

(Clrcitlt Court of Appeals, Thlrd Circuit. July 13, 1920. Behearing Denied. 

September 16, 1920.) 

No. 2517. 

1. Sales ®=>71(1) — Contracts of dealer for sale of coke construed. 

Under contracts between plaintiff, a user, and défendant, a dealer In 
coke, which did not prodnce, but bought, the colse In which It dealt, for 
the sale and purchase of coke to be delivered by daily shlpments to 
plaintiff, and providlng that, "if there should be a shortage of cars, shlp- 
ments shall be dlvided from time to time in fair proportion on ail orders," 
défendant held bound, durlng a time of car shortage, to make deliveries 
of ail coke it then had wherever obtained. In fair proportion on its out- 
standing contracts, and its purchase and resale of coke in the open 
market on spot orders, while shipping to plaintiff only its proportion of 
that recelved on eoverlng contracts it had made with producers, hel(t 
a violation of the contracts. 

2. Sales ©=^83 — Construction of oontraet by parties as to duty to fUmish 

cars gflvems. 

A provision of contracts for the sale and purchase of coke, to be deliver- 
ed "f. o. b. open top cars ovens," held not to require purchaser to furnlsh 
cars at the ovens, where durlng the severai months of performance the 
cars were provided by seller wlth no demand on the purchaser for cars, 
and where seller was not a producer, but bought its coke from différent 
producers, and no notice was glven purchaser from what ovens shlpments 
were to be made. 

3. Sales <@=^176(6) — Payment in ignorance of facts does not estop to allège 

breadi of contract. 

The rule that a voluntary payment made by a purchaser for a eom- 
modlty claimed by the seller to be in fulflUment of the contract concludes 
the purchaser held not applicable, where a seller of coke claimed that 
short deliveries were excused under the contract because of a shortage 
of cars, and the purchaser did not discover until after making payment 
that the seller had diverted shlpments to other purchasers in violation of 
the contract. 

Bufflngton, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by the McKeefrey Iron Company against thé Pro- 
ducers' Coke Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

<@=3For otber cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Certlorari denied 2B4 U. S. — , 41 Sup. Ct. 147, 65 L. Ed. — . 
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W. J. Brennen, of Pittsburgh, Pa., and S. J. Morrow, of Unîontown, 
Pa. (W. J. Sturgis, of Uniontown, Pa., of counsel), for plaintiff in 
error. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa. (William M. Robin- 
son and Samuel McClay, both of Pittsburgh, Pa., of counsel), for de- 
fendant in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOIvLEY, Circuit Judge. McKeefrey Iron Company, a Dela- 
ware corporation (plaintifiF below), operated a furnace at Leetonia, 
Ohio. Producers Coke Company, a Pennsylvania corporation (de- 
fendant below), was a dealer in coke at Uniontown, Pennsylvania. 
The Coke Company had no ovens of its own and therefore did not 
produce coke ; it bought coke f rom producers and sold it to coke users 
both on commission and its own account. The character of its business 
has a décisive bearing on this controversy. 

In 1916 the parties made three contracts for the sale of Standard 
Connellsville Furnace Coke, differing in no important respect except 
as to quantity, price and periods of delivery. The Coke Company 
made monthly deliveries throughout the life of the contracts and the 
Iron Company made monthly payments. During the running of the 
contracts several things happened: First, a car shortage; second, a 
substantial rise in the price of coke ; and third, reduced deliveries by 
the Coke Company. After the expiration of the last contract, the 
Iron Company brought this suit to recover from the Coke Company 
damages for its failure to dehver the fuU quantity contracted for. 
The verdict was for the Iron Company. To the judgment entered, 
the Coke Company sued out this writ of error. 

[ 1 ] This action arose out of opposite interprétations which the par- 
ties placed upon the contracts and is brought hère to review still an- 
other construction which the trial judge gave them in his rulings on 
évidence and instructions to the jury. 

As the controlling provisions of the three contracts are in the main 
alike, a récital of the first contract will serve ail purposes of this dis- 
cussion. It is as foUows: 

Producers' Coke Company 
First National Bank Building 
Contract No. 654. Uniontown, Pa., July 26tli, 1916. 

McKeefrey Iron Company, Leetonia, OUo, Agrées to Buy: 

and 
Producers' Cokg Company, Sales Agents, Uniontown, Pa., Agrées to Sell : 
Materlal — Standard Connellsville Furnace Coke In open top self-clearing 
cars. 

Quantity — Elght to Nlne Thousand Tons per month August and September, 
1916, and Four to Five Thousand Tons per month October, November and 
December, 1916. • 
Rate of Shipments — Approxlmately equal dally. 

Price — ^Two Dollars and Fifty Cents ($2.50) per net ton t o. b. open top cars 
ovens. 
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Terms — Net cash the 20th of month for preceding month's shlpment. Rall- 
road welghts at shipplng point to govern settlement. 

Shlp to McKeefrey Iron Company, Leetonia, Ohlo. 

Each month's delivery is to be considered and treated as a aeparate and 
indépendant contract. 

In case of strike or combinatlon of workmen, accidents or any other cause 
or causes unavoldable or beyond their control, csiiislng a stoppage or partial 
stoppage of the works of elther the producer or of the consumer of the coke 
hereby eontracted for, or unavoldable delay in shlpment, delivery of materlal 
hereby eontracted for may be partlally or whoUy suspended (as the case may 
be) during the contlnuance of such Interruption; such suspension, however, 
shall not in any wise invalldate this contract, but on resumption of work the 
delivery shall be continued at the speclfied rate, and no liability shall be in- 
curred by either buyer or seller for damages resulting from such suspension 
of shlpments. 

It is undersTood and agreed that if there should be a shortage of cars, 
shlpments shall be divided from time to time in fair proportion on ail ordera. 

In Duplicate. 

Accepted : McKeefrey Iron Company, 

By N. J. McKeefrey, Secy. 
Accepted : Producers' Coke Oo., Sales Agents, 

By 0. E. Lenhart, Vice Président 

It seems from the course of this litigation that thèse contracts con- 
tain controversial éléments in considérable number and variety. In- 
deed, counsel for both sides evidently regarded this case, as bearing 
upon transactions between purchaser and coke dealer, to be of im- 
portance to the industry equal to the case of McKeefrey v. Connells- 
ville Coke & Iron Co., 56 Fed. 212, 5 C. C. A. 482, bearing upon trans- 
actions between purchaser and coke producer, and believed that the 
décision in this case will, as between purchaser and dealer, constitute 
an authoritative rule of conduct as décisive as that pronouncement was 
of transactions between purchaser and producer. Upon first view 
we too so regarded the case, but upon second view it appears that 
this case is not of that rare and exceptional kind which arises but 
occasionally, in which radically new principles are found to be involv- 
ed and from which new rules émerge; but is like most cases in that 
its décision rests upon its own facts and extends Httle beyond its own 
area. Therefore, in order that the précise scope of this décision may 
not be misunderstood, we shall endeavor very carefuUy to state the 
true questions involved. To do this we find it necessary first to rid 
the case of some confusion by stating what questions are not involved. 

The Iron Company claimed under its interprétation of the contracts 
that the Coke Company's promise to make monthly delivenes of coke 
in named amounts required it to make up by increased deliveries in 
one month any shortage in deliveries of a previous month and in the 
end to deliver the full tonnage contractée! for, notwithstanding the 
clause in the contracts that "Each month's delivery is to be consid- 
ered and treated as a separate and indépendant contract." The trial 
court ruled against this construction, and as the Iron Company did 
not appeal, that question is not before this court. 

The Iron Company further contended that the undertaking of the 
Coke Company to deliver coke in the quantities and periods named 
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was absolute and unconditional ; and that, being a dealer in coke, not 
a producer of coke, the Coke Company's liability to make full deliv- 
eries, monthly and in the aggregate, was not limited or otherwise 
affected by the car shortage clause of the contracts. The court did 
not gustain this contention. As the Iron Company did not appeal, that 
construction also is not before us for décision. 

What the court did was not to construe the contracts with référence 
to the absolute unconditional liability of the Coke Company to make 
deliveries, or with référence to the Coke Company's liability to make 
deliveries as its supply was curtailed by car shortage, but simply to 
hold the Coke Company liable to divide ail coke it had actually in its 
possession or actually within ils control (except coke it handled as 
agent) "in fair proportion on ail orders" according to the letter of the 
contracts ; that is, on ail contracts on hand when the critical car 
shortage situation arose and during its continuance. It is this con- 
struction of the contracts which is the main question brought hère for 
review, and which, accordingly, limits the range of our inquiry and 
the scope of our décision. Whether error is involved in this construc- 
tion dépends not upon the words of the contracts alone but upon the 
conduct of the parties under them. What the Coke Company did was 
this : 

When it entered into the three contracts with the Iron Company, 
it at once entered into covering contracts with three coke producers 
for coke sufficient, if delivered, to meet ail contract requiremerîts. Be- 
ing a large dealer in coke, buying and selling indiscriminately through- 
out the trade, the Coke Company did not intend to restrict its deliv- 
eries to the Iron Company to coke received under its covering con- 
tracts. In fact, it delivered to the Iron Company only about 5,000 tons 
of coke procured under such contracts; its remaining deliveries be- 
ing made of coke gotten from twenty-five other plants. 

In the beginning conditions were normal and deliveries full. Pres- 
ently there developed a car shortage and a conséquent réduction in 
deliveries to the Coke Company on its covering contracts, and reduced 
deliveries by the Coke Company to the Iron Company under the con- 
tracts in suit. The Coke Company excused its reduced deliveries be- 
cause of the shortage in cars and justified them under the car short- 
age clause of the contracts upon the représentation that its deliveries 
corresponded with the car supply as indicated by the percentages daily 
given out by the carriers. Whether deliveries by a dealer as distin- 
guished from deliveries by .a producer on the percentage of car short- 
age is or is not a valid compliance with a dealer's contract containing 
a car shortage clause is still another question not in this case, because 
the Coke Company did something more. 

When the shortage in cars came, the Coke Company, procuring coke 
not by production but always by purchase, continued to receive some 
coke on its covering purchases and to buy coke wherever it was avail- 
able just as before. But instead of dividing among its existing con- 
tracts coke thus newly purchased, it sold it to others in the open 
market for cash and immédiate delivery. For its right to do this, the 
Coke Company claimed that, under car shortage conditions, it bought 
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coke and sold it "spot" ; that coke which it bought for spot sales was 
not available for apportionment among and delivery under its running 
contracts ; and that coke applicable to thèse contracts was only such 
as was otherwise available under the conditions. Hence the pertinency 
of the court's ruling that what coke the Coke Company had — howso- 
ever gotten and without regard to its proposed disposition, — was avail- 
able for delivery and should hâve been delivered in part upon the 
contracts in suit under the car shortage clause which required coke, 
in such event, to "be divided from time to time in fair proportion on 
ail orders." Realizing some force in thèse words of the contracts, the 
Coke Company maintained that spot sales of coke were in substance 
sales on orders, and in estimating the "fair proportion" of coke de- 
liverable under the contracts in suit spot sales or orders for immédiate 
delivery should be included. But the court ruled that the words "ail 
orders" include ail contracts for delivery except spot sales made after 
the stringency of car shortage arose, and of course except sales made 
as agents for producers; and that, if the jury found the Coke Com- 
pany had in its possession or control coke which could hâve been de- 
livered to the Iron Company under the contracts in suit but was 
diverted to deliveries upon spot sales, they should render a verdict for 
the Iron Company based on the différence hetween what would hâve 
been a ratable distribution of the coke in hand on running orders and 
the distribution actually made. 

Whether the court committed error in so charging the jury dépends 
upon the true construction of the contracts, not in their entirety, but 
to the extent involved in the instructions. What the parties meant by 
their contracts is, under familiar canons of construction, to be gathered 
from the words they used, the subject matter with which they were 
dealing, and the situation, présent and prospective, which they con- 
templated. If thèse were contracts between purchaser and producer 
for the sale of coke, we apprehend ail would agrée that the contracts 
would be interpreted and conduct under them would be controlled by 
the décisions in McKeefrey v. Connellsville Coke & Iron Co., 56 Fed. 
212, 5 C. C. A. 482; Jessup & Moore Paper Co. v. Piper (C. C.) 
133 Fed. 108; Haff v. PiUing (C. C.) 134 Fed. 294. But thèse are 
contracts by a dealer for the sale of coke to a purchaser; that 
is, contracts by one, who, not producing coke, had to purchase it 
from producers in order to deliver it under sales to others. An- 
alyzing the contracts discursively, without construing any part of 
them not involved in the rulings of the trial court assjgned as error, 
it would seem that down to the clause providing against strikes and 
other contingencies (with which we are not hère concerned) they con- 
stitute an absolute and unconditional sale of coke at fixed priées and 
fixed periods of delivery. As the Coke Company did not hâve the 
coke when it sold it, and as it did not produce coke, it had to buy it 
before it could deliver it. So far as the contracts show the Coke 
Company was f ree to procure coke to meet thèse contracts in any way 
it chose; that is, by entering into covering contracts, thereby estah- 
lishing once and for ail its profit in the transaction ; or by postponing 
purchases until the periods of delivery approached and then buying it 
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from the market, thereby speculating as to its profit. Whether the 
Coke Company covered immediately or deferred its purchases was its 
affair; and whichever it did, it also would seem, would not change its 
liability to make deliveries according to the terms of its contracts. 
This would appear to be the meaning of the parties as disclosed by 
their agreement down to the strike clause ; or, for o'tr purpose, down 
to the car shortage clause. By this clause — the last in the contracts — 
the parties said: 

"It is understood and agreed that if there should be a shprtage of cars, shlp- 
ments shall be divlded from time to tlme in fair proportion on ail orders." 

This clause in the contracts had a meaning when written; it also 
had a bearing on ail that happened afterward. If the Coke Company 
covered (as it did in this case), or if it did not cover and had to go 
upon the market in a period of car shortage to get coke with which 
to carry out the contracts in suit, the car shortage clause would, doubt- 
less, require construction in order accurately to détermine whether the 
Coke Company had made deliveries according to its undertakings. 
In either instance the Coke Company's ability to get coke under its 
covering contracts or on the market as limited by the car supply might 
conceivably aflfect its liability to make full deliveries under its con- 
tracts, and might, accordingly, reduce its liability to correspond with 
the car shortage percentages announced from time to time by the car- 
riers. But however that may be, it is not involved in this case. The 
Coke Company got coke during a car shortage. It got it from two 
sources : First, under its covering contracts ; and second, on the mar- 
ket. Having coke, the learned trial judge said in effect: It is not 
necessary to conçtrue the car shortage clause in order to exonerate 
the Coke Company for failure to make full deliveries, for there is hère 
involved no question of the Coke Company's inability to get coke be- 
cause of lack of cars. It had coke ; it had it in large quantities ; and 
it had it in cars, 

Therefore, having coke and having it on wheels, the learned trial 
judge limited his construction of the car shortage clause to the Coke 
Company's liability as declared therein to divide the coke which it 
actucdly had "in fair proportion on ail crders." But the Coke Com- 
pany said (favorable to it as this instruction was), the words "ail 
orders" in the contracts contemplated spot sales as orders, quite as 
well as running contracts, among which such coke on hand should be 
divided. The trial judge found no expression in the clause that de- 
noted this intention and declined to find such intention by implication, 
holding that an agreement so interpreted would put it within the 
power of the Coke Company, by increasing its spot sales and making 
deliveries thereupon from its fixed supply, to pare down deliveries 
under the contracts in suit to negligible amounts, conduct clearly not 
contemplated by the parties and clearly inhibited in like transactions 
between purchaser and producer under the décisions in Jessup & 
Moore Paper Co. v. Piper and Haff v. Pilling, supra. 

Turning to the évidence giving by tabulation ail coke shipments of 
the Coke Company during the car shortage period in controversy. 
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we take one item as illustrative of the others. For one month the 
table shows the foUowing: 

1916 Contract Coke Shipped Spot Coke Shipped 

September 112,024.21 tons 11,384.20 tons 

The total of thèse items is 123,408.41 tons of coke. Therefore, in 
that month the Coke Company had in cars coke in the amount of this 
total. By selling and shipping 11,384.20 tons spot, the Coke Company 
diverted that tonnage from contract deliveries and in the same meas- 
ure reduced deliveries on the contracts in suit. In other words, if the 
Coke Company had not sold this tonnage spot, it would hâve had it 
to apply to its running contracts; but by selling and delivering it 
spot, it to that extent diminished its capacity to make deliveries on 
its running contracts. Such action we find, in accord with the learn- 
ed trial judge, was not intended or agreed upon either expressly or 
impliedly by the contracting parties. The ruling of the learned trial 
judge on offers of évidence and his instructions to the jury in this 
regard were without error. 

The évidence of deliveries made on spot sales was quite sufficient 
to sustain the verdict of the jury under the instructions given. 

[2] The remaining assignments of error of sufficient substance to 
ment comment are three : The first relates to the provision of the 
contracts : 

"Priée — Two Dollars and Fifty Cents ($2.50) per net ton f. o. b. open top 
cars ovens," 

— and is directed to the court's refusai to charge the defendant's point 
that: 

"Under each o( the contracts in suit It was the dnty of the plalntiff to 
furnish cars for the shlpments of the coke thereby purchased, and if you be- 
lleve from the évidence that the plaintiff furnished no such cars, your verdict 
must be for the défendant." 

In support of this contention, the Coke Company relies upon a con- 
struction which a number of courts, particularly those of Pennsylvania. 
hâve placed upon the words "f. o. b cars." It claims that by settled 
judicial construction this phrase imposes the duty to furnish cars upon 
the vendee. That such is the gênerai rule was recognized by this court 
in Davis v. Alpha Portland Cément Co., 142 Fed. 74, 73 C. C. A. 388. 
Of course, the meaning of the phrase is what the parties intended, 
cmd it follows, as recognized in the Davis Case, that where their inten- 
tion can be gathered from the terms of the contract, or from the 
interprétation which the parties themselves hâve given it, or from other 
circumstances indicating the parties intended something else, the courts 
will, as of course they must, construe the contract accordingly. Re- 
garding the contracts as the parties contemporaneously interpreted 
them, it is clear that neither thé Coke Company nor the Iron Company 
expected cars to be furnished by the latter, for throughout the entire 
life of the three contracts the Coke Company supplied the cars and 
made no request of the Iron Company for cars. True, an officer of the 
Coke Company did say to an officer of the Iron Company in explaining 
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the short deliveries, that the plants couldn't get the cars and if the Iron 
Company could get cars, it could hâve the coke. But this was not a re» 
quest for cars nor an indication that the Coke Company regarded it te 
be the duty of the Iron Company to supply cars. Looking at the situa- 
tion generally, it is clear that such was not the Iron Company's under- 
taking. The Iron Company knew that the Coke Company was not a 
producer and that it had to buy and did buy coke f rom many différent 
plants (in number actually twenty-five) to carry out its contracts. The 
Iron Company, it may be assumed, did not know from what plants the 
coke was coming. Certainly it was not told to send cars to any particu- 
lar plants. We are satisfied that in this situation the parties did not in- 
tend when entering into the contracts to impose a duty upon the Iron 
Company impossible for it to perform. Regarding the words of the 
contracts alone, it is equally clear that the duty to supply cars de- 
volved on the Coke Company, for if it was the duty of the Iron Com- 
pany to supply them, then the undertaking of the Coke Company to 
divide shipments in f air proportion on ail orders in time of car short- 
age would be superfluous and meaningless. If the Iron Company had 
to furnish ail cars, there would be nothing for the Coke Company to 
divide so far as the Iron Company was concerned, because the Coke 
Company's obligation then would be to deliver only so much coke as 
the Iron Company would supply cars for. 

[3] Referring to the terms of the contracts calling for daily ship- 
ments and monthly settlements, and providing that each moniJi's de- 
livery shall constitute an independent contract, the Coke Company 
presented the foUowing point: 

"Tf you flnd from the évidence that the plaintiff had notice from the de- 
fendant, that défendant clalmed the contract fully filled by shlpment of a 
reducod amount, occasioned by a sliortage of cars, and refused to shlp the re- 
maining tonnage named In the contract, due in any one month, and the plain- 
tiff thereafter paid for coke shlpped, such payment was voluntary and can- 
not be recovered back." 

The court refused the point. The évidence to which this point 
relates would hâve sustained the finding prayed, had the court charged 
the point. It is conceded that the Iron Company made monthly pay- 
ments for previous monthly deliveries and that the Coke Company 
claimed the contracts filled by the reduced shipments and refused to 
ship the remaining tonnage, not because of a différence of views as 
to the terms of the contracts which we regard to be the main question 
in this case, but because of a claim then asserted by the Iron Com- 
pany, and later denied by the court, that the contracts were absolute 
undertakings for full deliveries and were continuing contracts re- 
quiring short deliveries in one month to he made up by large deliv- 
eries in another. 

The Iron Company while conceding the rule relied upon (set out 
in Armstrong v. I^atimer, 165 Pa. 398, 30 Atl. 990, and other cases) 
holds that it is not applicable hère because one of the éléments of the 
rule is, that money thus paid must hâve been paid with full knowl- 
edge of ail the facts and without any fraud, duress, or extortion. 
That this is the gênerai rule there can be no doubt. 38 Cyc, 1298, 
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and cases there cited. But the évidence shows that the Iron Company 
ifjade its contract payments upon the Coke Company's assurance that 
because of car shortage the Iron Company was receiving a fair pro- 
portion of shipments as provided in the contracts. This involved not 
the réduction of coke deliveries because of car shortage alone but the 
division of coke in fair proportion on ail orders. It did not come 
to the knowledge of the Iron Company until after ail payments had been 
made, — ^indeed, it developed for the first time at the trial of the case, — 
that the Coke Company had diverted a portion of its coke supply to 
spot sales and had divided only the balance on orders of the class of 
the contracts in suit. On this évidence the rule falls, and the Iron 
Company is not precluded by what otherwise might hâve been vol- 
untary payments to assert and recover on a breach of the contracts 
properly construed. 

The remaining assignment of error concerns the ruling of the court 
on an ofifer of évidence which in turn involves the particular con- 
struction of the contracts we hâve already discussed. Counsel for 
the Coke Company asked a witness the following question; 

"I want to ask you If you hâve prepared a sehedule showlng the percentage 
of contracts wlth thèse other people that you filled during the life of the 
contracts, Including the percentages shipped to McKeefrey." 

In support of this question, counsel, addressing the court, said: 

"I offer to prove by the witness the amount of the percentage of coke shipped 
by the Producers Coke Company on thèse varions contracts from any évidence, 
for the purpose of showing that the distribution going to the McKeefrey Plant 
on the McKeefrey contract was a fair proportion on ail contracts. In other 
words, they got as large a percentage as they were entltled to get on their con- 
tracts out of ihe total that we had; to show that we kept that provision of 
the contract by which we agreed to make a fair distribution on ail orders." 

Under objection, the court said: 

"In the présent state of the proofs, I will hâve to exclude the offer. I 
sustain the objection and note .an exception for the défendant,'' 

Upon first view this looked like error; but a careful examination 
of the question asked and offer made, read in connection with the 
rest of the testimony, shows that what counsel offered to prove, and 
ail he proposed to prove, was the percentage of deliveries made on 
running contracts without référence to deliveries made on spot sales. 
As there was no colloquy between counsel and the court, — or, as none 
appears in the record — we can only surmise the reason which moved 
the court to- exclude the testimony. It is, that, if admitted, the tes- 
timony would prove nothing. The offer begged the question; be- 
cause the évidence if admitted would only show the percentages of 
shipments made during the car shortage period without showing at 
ail whether the percentages were properly arrived at by dividing ship- 
ments "in fair proportion on ail orders," excluding spot sales. Hence, 
this ruling was not affected by error. 

After giving this case deliberate and careful considération, we are 
of opinion that the learned trial judge had a correct grasp of its in- 
tricacies and committed none of àe errors charged to him. 

The judgment below is affirmed. 
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BUFFINGTON, Circuit Judge (dissenting). In my judgment, the 
application to the great coke trade of Pennsylvania of the principle 
now announced in this case would be, as in the présent judgment, to 
hold that a coke broker's agent who sells for future delivery cannot, 
during the car shortage periods of the running of the contract, buy 
any spot coke save at the péril of thereby becoming liable for the dif- 
férence between tlie price of such spot coke and the contract price. 
The grave conséquence of such a holding constrains me to respectfuUy 
record this dissent. 

The présent suit was brought by the McKeefrey Iron Company 
against the Producers' Coke Company, to recover damages for failure 
to f urnish coke on a number of written contracts. Sales of Connells- 
ville coke by coke manufacturing companies to consuming furnace 
companies are made on written forma of contract such as were used 
by the parties in this case. That usual forra of contract, as will be 
seen by examination of its entire contents, contemplâtes that either the 
manufacturing coke company may be unable to furnish the coke by 
causes beyond its control, such as strikes, accidents, etc., or that the 
furnace company may be unable to use the coke by reason of such 
similar troubles arising in its furnace opération. Therefore, to avoid 
thèse impossibilities of shipment from the coke ovens and acceptance 
at the furnace, the parties provide for the suspension of shipments as 
noted in the next to the last clause of the contract. In such contract it 
is moreover recognized that there may be a shortage of railroad cars, 
and for that car shortage the succeeding clause of the contract provides. 
It will be understood, of course, that in the usual course of business the 
coke producer will bave other orders from other furnace men, which 
will cover the entire production of his plant, and in the case of car 
shortage he equitably prorates his cars among ail his orders. This 
gênerai form of contract is in common use in the coke régions, and the 
rights and liabilities of the parties were judicially determined many 
years ago by this court in McKeefrey v. Connellsville Coke & Iron 
Co., 56 Fed. 212, 5 C. C. A. 482, and hâve been since acted upon by the 
trade generally. If the présent form of contract were between a coke 
manufacturer and a furnace company, it could be easily adjusted, but 
in the présent case the form of contract suitable between manufac- 
turer and consumer was used by one who was not a manufacturer, 
but a mère seUcr, of coke, and the resuit is the use of terms which 
were meant to apply to a différent situation. But the terms, whatever 
they are, are in the contract, and it is thê province of the law to construe 
and apply those terms to a contract made by a seller and not by a 
producer of coke ; and in the final analysis the whole case turns on the 
construction and practical application of the last clause of the con- 
tract, viz. : 

''It is understood and agreed that If there should be a shortage ol cars, ship- 
ments shall be divided from tinie to time In fair proportion on ail orders" 

— words easily applicable in case of a manufacturer selling the prod- 
uct of his own plant, but not clear when the seller is not a coke pro- 
ducer. 
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With the view, therefore, of reasonably ascertaining the true con- 
struction of this contract, we look at two things: First, the contract 
in its entirety, for no contract can be properly construed, save in its 
entirety; and, second, the situation and surroundings of the parties 
when they contracted. 

Now, taking the contract as a whole and in its entirety, it is an ab- 
solute agreement for the sale of a quantity of coke at a fixed price and 
at fixed times, and, so far as the présent suit is concerned, the ab- 
solute character of that undertaking is modified and affected only 
by the provision as to car shortage, which I hâve quoted. The ma- 
terial is standard Connellsville furnace coke. The quantity is a cer- 
tain aggregate per month for five consécutive months; the rate of 
shipment is approximately equal daily shipments, and each month's 
delivery to be considered as a separate and independent contract. 
Taking, therefore, say the month of August, 1916, by way of illus- 
tration : This contract absolutely bound the seller to ship f rom 8,000 
to 9,000 tons per month during that month, in approximately daily 
shipments. To make those shipments, it was the duty of the seller 
to provide cars and deliver the coke f. o. b. in such cars, and in case 
there was no shortage of cars he was bound to make such deliveries 
on each day of the month. In case he failed to make such deliveries, 
he would, of course, be bound for the différence between the contract 
and the market price for any shortage. 

But how about his obligations where there was a shortage of cars? 
This brings us to the working situation under which this contract was 
made and had to be fulfilled. Standard Connellsville furnace coke 
is a well-known subject of sale. It is produced in a limited région, 
and three great railroad Systems furnish the cars and are the gâtes 
through which this great traffic of thousands of cars daily passes. The 
furnishing of coke cars for this great trade is under the joint con- 
trol of thèse railroads. Requests for cars are made upon the railroads 
in advance, and such aggregate requests are tabulated and known. The 
capacity of the railroads to furnish those cars for each day is also 
tabulated and known. Hence the relative proportion of cars the rail- 
road can furnish, with relation to the requirements of the région, is 
well known, and the daily proportion of shortage on the part of the 
railroads relatively is ascertained certainly. The proportion of car 
shortage, therefore, being ascertained, how is this provision of the 
contract, which provides that, "if there should be a shortage of cars," 
to be applied ? How shall, in *the words of that provision, the ship- 
ments under the contract "be divided from time to time, in fair pro- 
portion on ail orders"? In other words, what did thèse men mean 
when they made this contract? Now, it seems to me that thèse words 
simply meant what they said, namely, that where a shortage of cars 
occurred, and only a proportionate amount of cars could be obtained 
by any one who vvanted to ship coke, he should only be held responsible 
for the coke which he could ship on such proportionate amount of 
cars, and that for that part of the shipment for which he could not 
gel cars iie was not to be held. 
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This seems to me the plain, simple thing thèse business men meant 
when they used thèse words, and I am buttressed in that conviction 
by the fact that to give this simple business meaning to thèse words 
makes a rational, workable, and readily adjustable means o£ settling 
liability under this contract. For example: On the Ist day of Au- 
gust, it was the duty of the seller to ship approximately 300 tons of 
coke. Whether it had the coke itself , whether it had it under contract 
with others, or whether it was compelled to go out in the open market 
and buy it, made no différence, and its then holding or not holding a 
supply of coke in no way lessened, increased, or affected its gênerai 
liability to ship the coke it had agreed to ship. It had sold 300 tons 
of coke for delivery that day, and it was bound to deliver it at the 
contract price, if there was no car shortage. But if there was a car 
shortage, then it was only bound, in my judgment, to deliver the pro- 
portionate amount of that 300 tons for which the railroads could fur- 
nish cars to the région. Suppose that régional car shortage were 50 
per cent., then its obligation was to deliver 150 tons of coke, and if 
it failed to do so on that day the buyer could go out and purchase 
coke at the market price, no matter what it was, and charge it with 
the price of that 150 tons, or with as much of it as it failed to deliver. 
As to the other 150 tons, which under the contract it would hâve been 
bound to deliver in case there had been no car shortage, the car short- 
age clause excused it, and rightly and fairly excused it, from deliv- 
ering, for so the contract had provided. 

In this way it will be seen that there is a workable basis — practical, 
simple, easily adjustable — by which the rights and liabilities of thèse 
parties could at once be determined by each party, in case of car 
shortage. The quantum of the daily order and the quantum of car 
supply were the two éléments alone which the parties by their written 
contract made décisive of their rights. Such being, in my judgment, 
the true construction of this contract, ail questions of other orders, 
other obligations, other purchases and sales of coke by the seller, are 
élimina ted from this controversy. The contract, as I hâve said, con- 
templated an unqualified delivery of a certain quantity of coke each 
day of the month, at a certain price, and the only thing that excused 
delivery, but which in fact did excuse delivery when it existed, was 
the anticipated car shortage. Such being the case, it will be appar- 
ent that such éléments as the seller having numerous other contracts, 
as the seller protecting itself against this contract by contracts with 
coke producers, hâve no bearing. on the détermination of the rights 
of thèse two contracting parties. 

If the Producers' Coke Company had purchased large quantities of 
coke to fulfill this contract, that did not increase, lessen, or affect its 
liability. It had contractée to ship coke at certain times, and ship- 
ment alone could fulfill the contract. If it purchased no coke to en- 
able it to meet its contract, and was willing to run the risk of the 
market in buying coke to supply the daily calls of the contract as the 
need arose, that was a matter of prudence or spéculation on the sell- 
ers' part; but it could not affect his contract duty to ship on certain 
days. Moreover, I am justified in saying that this contract was not 
267 F.— 3 
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intended to prevent the seller of coke from making other purchases 
and sales of coke, for It nowhere says so. In the absence of such 
stipulation, it is unreasonable to hold that by business implication this 
contract meant that a broker or seller of coke could only engage in 
buying and selling in his business at the péril of thereby subjecting 
ail his business opérations to the domination of this contract. In 
that connection, it will be noted that, in the practice of the coke 
régions, some owners of coke ovens contract in advance for the sale 
of ail their supply. Other oven owners refuse to contract in advance 
for the sale of their whole product, and prefer to sell their product 
from day to day. Still others make time contracts for part of their 
output, and leave the other part unsold, so that they can take advan- 
tage of any rise in the market. 

Thèse practices among coke oven owners lead to there always being 
for sale and practically immédiate shipment or delivery what is called 
"spot" coke. The existence of this spot coke in no way afïects car sup- 
ply, for the owner of the coke oven, whether he has sold on time 
contracts or has kept his product unsold, is entitled to call on the rail- 
road for cars to the capacity of his mine, and on such capacity he 
is entitled to get a proportion of cars in times of ^ car shortage. See- 
ing, then, that the existence of spot coke on the market and on the 
cars for immédiate delivery are legitimate conditions in the trade, 
and that such dealings in spot coke on the part of the brokers and 
coke sellers is not only legitimate, but affords a means of furnishing, 
for immédiate delivery, to manufacturers whose calls are imperative 
and whose furnaces might be jeopardized by car shortage, it will be 
seen that dealing in spot coke in and of itself affords no évidence of 
any unfairness. It therefore seems to me that the élément of the 
existence of spot coke on the market, and the purchase and sale of 
such spot coke by the Producers' Company during the time of the 
runhing of this contract, in no way lessened, increased, or affected 
its liability under this contract, and yet such was its effect under the 
ruling of the court in the heavy damages imposed by the verdict in 
this case. 

Turning back to the provisions of this contract under discussion: 
If there was no shortage of cars, this contract construed in its entire- 
ty, as it must be, obligated the Producers' Company to ship 300 tons 
each day through August. If there was a car shortage any day, as 
in fact there was, it was only bound to furnish such proportion of 
the 300 tons as was proportionate . to the available cars which the 
railroads could furnish to reach it. It seems to me that this method 
of construing the contract is the only practical, workable, and rea- 
sonable way of applying the language of this exception to the situa- 
tion which both parties hâve created, and which both meant should 
be effected by its terms, and if this view were adopted I feel it would 
resuit in as much business certainty in the adjustment of coke con- 
tracts between sellers and buyers of coke as the former décision of 
this court (56 Fed. 212) made a workable path in cases of sales of coke 
by coke oven owners, under which case, in spite of the vast magni- 
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tude of the coke business, disputes over such contracts hâve prac- 
tically been eliminated from this court in the last 20 years. 

Thèse considérations lead me to respectfully record my dissent in 
the présent case. 



HUTCmNSON GAS & FUEL CO. v. WICHITA NATURAL GAS CO. 

(Circuit Court of Appeals, Eightti arcuit. Augrust IT, 1920.) 
No. 5535. 

1. InjunctioD <S=°^57 — Bestraining breach of contract govemed by same raies 

as spécifie performance. 

An Injunction against tlie breach of a contract is a négative decree 
of spécifie performance, and as a gênerai rule ttie granting of the injunc- 
tion is governed by the same principles, ruies, and practice as apply to 
spécifie performance. 

2. Spécifie performance <&=»32(1)— Contract net mutually binâing ia not én- 

forcçd. 

As a gênerai rule spécifie performance of a contract will not be decreed 
by a court of equity in favor of the party against whom that court can- 
not compei its performance. 

3. Spécifie performance <Ê=>32( 3)— Contract for delivery of personalty dé- 

pendent on will of one party not mutual. 

A contract for the delivery of Personal property lacks mutuality, and 
cannot be speeiflcally enforced, where the quantity delivered, if any, dé- 
pends on the will or désire of one party, though it may be enforced if the 
quantity may be determined, as where it is for the delivery of ail articles 
needed in a person's business. 

4. Gas <S=>13(I) — Supplemental contract supersedes inconsistent provisions in 

sections not expressly modifled. 

Where a contract to supply to a distributing company the natural gas It 
needed for distribution to the inhabitants of a clty, which provided that 
the supply company furnish gas only to the distributing company, and the 
distributing company sbould take gas only from the supply company, 
was modifled by a supplemental contract, which eliminated the exclusive 
clauses, but provided that ail other provisions of the contract remain in 
effect, the supplemental contract also eliminated the agreement of the 
distributing company to take the gas it needed for the inhabitants from 
the supply company, contained in a provision not expressly modifled. 
6. Injunction <§=>57 — Modifled contract for supply of gas held not enforceable, 
because supply depended on distributor"» wUI. 

A breach of a contract whereby défendant agreed to supply natural gas 
at a stated rate to complainant for distribution to its customers will not 
be enjoined, where the contract had been modifled, so that the distributing 
company was no longer required to get its gas from complainant, and the 
contract as modilied was not mutual. 
6. Injunction <^=>S7 — ^It a substantiai part of considération for contract not 
mutual is unperformedi, breach will not be enjoined. 

Where a contract between a gas supply company and a distributing com- 
pany required the latter to construct a distributing System for delivery 
of gas to its customers, and to sell it at a fixed rate, a proportion of which 
was to be paid to the supply company, the distribution of gas furnished 
by the supply company at the stated rate was a substantiai part of the 
considération, so that breach of the contract by the supply company could 
not be enjoined, after the distributing company had eompleted its System, 
where there was no obligation by the distributing company to get its 
gas from the supply company, 

^ssFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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7. Partnership «S^^IO — Supplying and ffistributing coinpanies held not part- 

ners to &iipply gas. 

A contract whereby one corporation agreed to dellver to another at 
the City limits a supply of natural gas, and the second agreed to distrlbute 
the gas to the Inhabitants of the city and pay the former a proportion of 
Its gross receipts, did not make the two corporations partners for the sup- 
plying of gas to the city. 

8. Gas <S=>14(1) — Contract held not to requîre fumishing gas Irom new 

fleld at old rate. 

A contract whereby a corporation agreed to supply natnral gas from 
designated flelds to a distributing company at a stated rate, so long as the 
supply from those flelds was available, not exceedlng 20 years, does not 
require it to supply gas from more distant flelds after the specifled flelds 
had become exhausted. 

9. Contracts ®=»170(1)— Coostniction by parties does not control clear 

meaning. 

ïhe rule that courts foUow the interprétation of contract adopted by 
the parties thereto is advisory, not mandatory, and Is inapplicable, where 
the terms of the contract are clear and certain. 

10. Gas «Ss^^lSd) — Fumishing gas fron» difTerent fleld at old rate not con- 
struction that contract required it. 

The fact that a gas supply company furnlshed to a distributing Com- 
pany for several years gas from a fleld other than that specifled in the 
contract Is not a construction by the parties that the contract requlred 
the fumishing of gas from new flelds after the exhaustlon of those 
specifled. 

11. Contracts <©=>1Î0(3) — Continuing service after term imposes no obliga- 
tion for future eontinuance. 

Xhe fact that a party to a contract had contlnued to render the service 
at the contract rates after hls obligation to do so had expired under the 
contract does not impose on him any obligation to continue thereafter to 
render such services. 

12. Injunction <S=»11S(1) — Where condition précèdent to contract is pleaded 
performance of condition must be also. 

Where the blU set out a contract which by its terms requlred défendant 
to furnish gas to complainant so long as designated flelds produced the 
gas, and also contained a notice of refusai to furnish gas for the stated 
reason that the specifled flelds were exhausted, the bill vras properly dis- 
mlssed for want of equity for failure to allège the production of gas from 
the stated flelds. 

Carland, Circuit Judge, dissentlng in part. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Suit by the Hutchinson Gas & Fuel Company against the Wichita 
Natural Gas Company. From a decree dismissing the bill, complainant 
appeals. Affirmed. 

Thls Is an appeal of the Hutchinson Company, a gas distributing corporation, 
from a decree of dismissal of its bill in equity against the Wichita Company, 
a natural gas producing corporation, to enjoin it from raising Its rate for the 
sale of its gas, and from ceasing to supply it at a rate specifled in the contracts 
between the two companles. The bill discloses thèse facts: 

The Wichita Natural Gas Company Is engaged In the business of producing 
and selling natural gas, and the Hutchinson Gas & Fuel Company is engaged In 
the business of selling natural gas to consumers In the city of Hutchinson, In 
the State of Kansas. In June, 1006, the Wichita Company controlled an 
acreage of gas leases with a number of gas wells thereon In the gas beit of 
Kansas, and J. O. Davidson was authorized by an ordlnance of the city of 

@=>For other cases see same topic & KET-NUMBUR in ail Key-Numbersd Dlgests & Indexes 
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Hutchinson for 20 years from March 29, 1906, to malntain a gas plant, to lay 
and use mains and pipe Unes in the streets of that clty, and through them to 
supply the Inhabitants of the clty with natural and artiflcial gas. He had 
constructed or was about to construct a complète System of distrlbuting 
mains and pipes in that clty, to comply with the terms of the ordinance and 
to supply the inhabitants of the city with gas. 

Thereupon, on June 19, 1906, he made a contract with the Wlchlta Company 
to the effect that the Wichlta Company would lay a pipe Une for conveying 
natural gas from its gas flelds in the gas belt of Kansas to a point at the 
city limits of Hutchinson, where It would malntain a reducing and regulating 
station ; that Davidson would lay his distrlbuting pipes and conneet them to 
the pipes of the gas company at the reducing station ; that ail thèse things 
should be done by Deeember 31, 1906; that thereafter, as long as the wells 
and pipes were capable of so dolng, not exceedlng 20 years, the gas company 
would deliver sufficlent natural gas to Davidson at its reducing station to 
meet the demands for domestic consumption thereof by the Inhabitants of 
the city, and Davidson would recelve Into his pipes, and sell, deliver, and 
collect for this gas ; that it should be sold to consumers at the rate of 30 
cents per 1,000 cubie feet ; that Davidson should pay over to the Wichlta 
Company, for the gas It delivered, two-thlrds of the gross sales thereof ; that 
the Wichlta Company made Davidson its exclusive agent; that the Wichlta 
Company would not sell or deliver any of its gas to any other party In Hutchin- 
son, and Davidson would not sell or distribute in that clty any natural gas 
other than that of the Wichlta Company. 

On November 15, 1906, with tlie consent of the Wichlta Company, David- 
son sold and conveyed his interest in the ordinance. In the distrlbuting plant, 
and in his contract with the Wichita Company to the Hutchinson Gas & Fuel 
Company, which assumed his liabilities thereunder. The distrlbuting plant 
and the pipe Une were constructed as agreed, and the Wichita Company and 
the Hutchinson Company proceeded with the delivery and sale of the gas 
under the Davidson contract until January 2, 1912, when they made a sup- 
plemental agreement to the effect that (1) the Hutchinson Company should 
not thereafter hâve the exclusive agency of the Wichita Company to distri- 
bute, market, or sell its natural gas to the city of Hutchinson or to its in- 
habitants, but the Wichita Company might appoint and use other agents for 
that pnrpose; (2) that the Hutchinson Company should on that date cease 
to be bound by its agreement not to bandle, distribute, marliet, or sell within 
the city of Hutchinson the natural gas of any other party than the Wichlta 
Company, and that It might thenceforth banale, distribute, market, and sell 
within that clty the natural gas of any party other than the Wichlta Com- 
pany; and (3) that "nothing in this supplemental agreement is intended or 
fihall be construed to change, alter, or modify any or other of the terms of the 
said contract entered into between the first party herein ànd the said J. O. 
Davidson, on the 19t'h day of June, 1906." 

The Wichlta Company had laid its pipe Une and built Its reducing station, 
the Hutchinson Company had laid Its Unes and pipes and completed its dis- 
trlbuting System, they had eonnected thelr pipes and commenced to deliver 
natural gas through them, and to sell It under the contract of 1906, as early 
as 1907, and had continued so to do thereafter, so that when the supple- 
mental contract was made all the covenants of the parties under the con- 
tract of 1906 had been performed, except the executory contract relating to 
the delivery, distribution, and sale of the natural gas of the Wichlta Com- 
pany subséquent to January 2, 1912. They continued to handle and sell the 
natural gas of that company in the same way as theretofore untll the early 
part of 1919, when the Wichlta Company notifled the Hutchinson Company 
that the supply of gas from the Kansas wells and flelds described in the orig- 
inal contract had been exhausted ; that it was compelled to obtain its gas 
from more distant flelds In Oklahoma at a greatly increased expense ; that 
it could not and would not henceforth furnish its natural gas to the Hutchin:- 
son Company unless a charge of 45 cents, instead of 30 cents, per 1,000 cublc 
feet for natural gas for domestic purposes was made to and collected from 
the consumers of natural gas in Hutchinson ; that the contract between them 
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dliSifflat reigulre It to furnl8h gas from other than the Kansas flelds and belt 
deseribed therein; that the contract was Illégal; and that the Wlchita Com- 
îpahy would cease to supply natural gas thereunder at an early date unless 
the 45-cent rate was adopted and used. 

Thereupbn the Hutchiuson Company flled the Mil In equlty In this case 
against the Wichlta Company, in whlch it alleged the facts which hâve been 
stated, and prayed for a temporary and a permanent injunction "restraining 
the défendant from violatlng the provisions of sald contract and from refuslng 
tô perform the same," from Increasing the priée of gas to the Hutchinson Com- 
pany, from. disturbing that cpmpany's rights to market and dellver natural 
gas to the consumers in Hutchinson as the agent of the Wlchita Company, and 
for other llke relief. A restraining order was issued against the Wichlta 
Company, and thereupon it moved to dismlss the Mil, because it dld not state 
any equity sufficient to entitle it to the relief against that company for whlch 
the complainant prayed. After a hearing and considération of thls motion the 
court rendered a decree of dismissal of the blll on its merits for want of equlty 
and dissolved the restraining order. From the decree of dismissal of the 
bill the Hutchinson Company has appealed. 

H. L. McCune, of Kansas City, Mo. (McCune, Caldwell & Downing, 
of Kansas City, Mo., on the brief), for appellant. 

Joseph G. Carey, of Wichita, Kan., and Robert A. Brown, of St. 
Joseph, Mo. (John H. Brennan, of Bartlesville, Okl., R. R. Vermilion, 
Earle W. Evans, and W. F. Lilleston, ail of Wichita, Kan., and H. O. 
Caster, of Bartlesville, Okl., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, 'District Judge. 

SANBORN, Circuit Judge (after stating the facts as above). The 
relief sought by the Hutchinson Company in this case is an injunction 
against the violation of any of the terms of the contract of June 9, 
1906, and of any of the ternis of any contract resulting from the sup- 
plemental contract of January 2, 1912. 

[1] An injunction against the breach of a contract is a négative de- 
cree of a spécifie performance thereof , and the gênerai rule is that the 
power and duty of a court of equity to grant the former are governed 
by the same principles, rules, and practice as are its power and duty to 
grant the latter relief. Shubert et al. v. Woodward et al., 167 Fed. 47, 
53, 92 C. C. A. 509, 515 ; Pantages v. Grauman et al., 191 Fed. 317, 323, 
112 C. C. A. 61, 67 ; 2 Pomeroy's Equity Jurisprudence (3d Ed.) § 
1341 ; General Electric Co. v. Westinghouse Electric & Mfg. Co. (C. 
C.) 144 Fed. 458, 463. The question hère is, therefore: Was the court 
below in error in its conclusion that, under the rules and principles of 
equity applicable to suits for the spécifie performance of contracts, it 
was not its duty, in view of the two contracts in issue, to compel the 
Wichita Company to continue to supply the Hutchinson Company until 
December 31, 1926, with natural gas for two-thirds of the 30 cents 
per 1000 cubic f eet named in the contracts ? 

The contract of 1906, if it was not violative of the anti-trust laws 
of Kansas (Keene Syndicate v. Wichita Gas, Electric Light & Power 
Co., 69 Kan. 284, 76 Pac. 834, 67 L. R. A. 61, 105 Am. St. Rep. 164, 2 
Knn. Cas. 949; Landon v. Public Utilities Commission of Kansas [D. 
C] 245 Fed. 954, 955), was a valid and enforceable agreement. But, if 
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it is not obnoxious to the anti-trUst législation, when it is read with the 
supplemental contract of 1912, and their provisions are carefully 
studied and compared, the question of the mutuality of the new agree- 
ment which resulted f rom the adoption of the agreement of 1912 arises, 
persists, and will not down ; for "an agreement, when changed by the 
mutual consent of the parties, becomes a new agreement, which takes 
the place of the old, and consists of the new terms and as much of the 
old agreement as the parties hâve agreed shall remain unchanged." 13 
C. J. § 615. 

[2, 3] It is the gênerai rule that spécifie performance of a contract 
will not ordinarily be decreed by a court of equity in favor of a party 
against whom that court cannot efficiently compel its performance. 
The obligation and the remedy must be mutual. Shubert v. Woodward, 
167 Fed. 47, 55, 92 C. C. A. 509, 517; Marble v. Ripley, 10 Wall. 339, 
358, 19 L. Ed. 955. So the question becomes: Can a court of equity 
efficiently compel the Hutchinson Company to perform the contract 
which counsel for that company contend exists between it and the 
Wichita Company, in view of the established rule that "a contract for 
the future delivery of personal property is void, for want of considéra- 
tion and mutuality, if the quantity to be delivered is conditioned by 
the will, wish, or want of one of the parties; but it may be, sustained 
if the quantity is ascertainable otherwise with reasonable certainty"? 
Cold Blast Transp. Co. v. Kansas City Boit & Nut Co., 114 Ped. 77, 81, 
52 C. C. A. 25, 29, 57 L. R. A. 696; Wells v. Alexandre, 130 N. Y. 642, 
29 N. E. 142, 15 L. R. A. 218; Woerheide v. Barber Asphalt Paving 
Co., 251 Fed. 196, 204, 163 C. C. A. 352, 360; Northern lowa Cas & 
Elect. Co. v. Inc. Town of Luverne (D. C.) 257 Fed. 818, 821 ; Trans- 
continental Petroleum Co. v. Interocean Oil Co., 262 Fed. 278, 280 (C. 
C. A., dated December 12, 1919). 

The answer to this question must be found in the true meaning of 
the terms of the new agreement. Counsel for the Hutchinson Com- 
pany in their reply brief write that the law is correctly stated in Cold 
Blast Transp. Co. v. Kansas City Boit & Nut Co., 114 Fed. 77, 81, 52 
C. C. A. 25, 29, in thèse words : 

"An acceptée! oflfer to furnish or dellver such articles of Personal property 
as shall be needed, required, or consumed by the established business of the 
accepter during a limited time Is binding, and may be enforced, because it 
contains the implied agreement of the accepter to purchase ail the articles 
that shall be required in conducting his business during this time from the 
party wbo makes the ofCer. « » * But an accepted oiïer to sell or dellver 
articles at specifled priées during a limitée! time in such amounts or quantlties 
■ as the accepter may want or désire in his business, or without any statement 
of the amount or quantity, is without considération and void, because the ac- 
cepter Is not bound to want, désire, or take any of the articles mentioned." 

And counsel add : 

"If plaintiff's construction is preper, the flrst sentence of the foregolng 
quotation applies ; If def endant's censtructîeh is correct, then the second 
sentence is in point." 

They insist that the new agreement brings this case under the first 
sentence of the quotation. They rely upon thèse terms of the contract 
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of 1906 to establish this position. The second paragraph of that 
contract contains a covenant of the Wichita Company to supply during 
the term of tlie contract — 

"natural gas in a volume sufficient to maintain a pressure not to exeeed four 
to eight ounces to the square inch on the low-pressure Unes of the said Sys- 
tem in the said city, and at ail times fuUy meet the demand for ail purpose8 
of domestic consumption as provlded for in this contract." 

The third paragraph provides that the Wichita Company shall not 
be liable for any loss or damage to the Hutchinson Company f rom any . 
shortage or interruption in the supply of gas — 

"arising from any cause whatever; but the gas company agrées to use dili- 
gence in furnishing an adéquate supply of merchantable gas for ail the 
domestic consumers the party of the second part may secure wlthin the cor- 
porate limita of the said city of Hutchinson." 

The fourth paragraph contains the grant to the Hutchinson Com- 
pany of the exclusive agency to distribute, sell, and deliver the Wichita 
Company natural gas in Hutchinson, and the covenant of the latter 
not to distribute or sell to other agents any gas for domestic purposes 
therein. In the fifth paragraph the Hutchinson Company agrées that 
it— 

"will actually begln to receive the said gas from the said gas company and dis- 
tribute and sell the same through hls said system to domestic consumera 
thereof wlthin the said city on or before December 31, 1908." 

Paragraph 11 contains a covenant of the Hutchinson Company that 
it will not, "during the term of this agency, handle, distribute, market, 
or sell the natural gas of any" party other than the Wichita Company, 
in the city of Hutchinson. The supplemental contract contains five 
sentences of récitals which précède the terms of the agreement. One 
of them is that by the fourth paragraph of the contract of 1906 the 
Wichita Company granted the exclusive agency to the Hutchinson 
Company to distribute and sell its natural gas in Hutchinson, and an- 
Other is that in the eleventh paragraph the Hutchinson Company cove- 
nanted not to sell in the city of Hutchinson the natural gas of any one 
but the Wichita Company. The supplemental contract of 1912 pro- 
vided: (1) That the exclusive agency of the Hutchinson Company 
should cease on January 2, 1912, and the Wichita Company might 
thereafter appoint other agents to distribute and sell its gas in Hutch- 
inson; (2) that the covenant of the Hutchinson Company not to sell, 
market, or distribute the natural gas of anybody except the Wichita 
Company in Hutchinson should cease on January 2, 1912, and there- 
after it might handle, market, distribute, and sell the natural gas of 
others therein ; and (3) that nothing in the supplemental agreement "is 
intended or shall be construed to change, alter, or modify any or other 
of the terms of the said contract" of June 19, 1906. 

[4] Counsel for the Hutchinson Company présent an ingénions 
argument that the effect of the new contract resulting from the agree- 
ment of 1912 is (1) a covenant of the Wichita Company to use due 
diligence to furnish the Hutchinson Company as its agent such natural 
gas as shall be needed, required, and consumed by the established busi- 
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ness of that company during the femainder of the term; and (2) a 
covenant of the Hutchinson Company to receive, distribute and sell 
that gas during the term. They contend that the provision o£ the 
supplemental agreement that it shall not be construed to alter or 
modify "any or other of the terms" of the contract of 1906 means any 
other paragraphs of the latter contract than the fourth and the elev- 
enth, which treat of the exclusive agency and are specifîcally referred 
to in the preamble of the supplemental agreement. But the court is 
unable to find anything of that nature in the body of the agreement 
itself. That agreement is now a part of the new contract, which super- 
sedes the old one, and it is the new part of that new agreement, which, 
as the évidence of the last meeting of the minds of the parties, must 
prevail over any inconsistent part of the new agreement which was 
taken from the old one. The agreement of 1912 was made for the 
express purpose of modifying the old one in this case, and it must be 
given that efïect. It expressly provides that the Wichita Company 
may sell and deliver its gas through other agents than the Hutchinson 
Company to the inhabitants of the city of Hutchinson. Under that 
provision it may, through other agents, sell and deliver its gas to any 
or to ail its inhabitants, and thus supply the demands of a part or of ail 
of them for natural gas for domestic purposes, and its contract to de- 
liver to the Hutchinson Company its gas in sufficient quantities to sup- 
ply the demand for domestic purposes, or to use diligence so to do, is 
rendered so indefinite as to be futile. 

Again, the old contract contained the provision that the Hutchinson 
Company would begin December 31, 1906, and continue as long as the 
gas field and supply line of the Wichita Company was capable of sup- 
plying the gas, not exceeding 20 years, to receive the gas of the Wichita 
Company, and to sell and distribute it to domestic consumers in Hutch- 
inson. But the supplemental agreement provides that after January 2, 
1912, it may handle, distribute, market, and sell to the inhabitants of 
Hutchinson the natural gas of any person, party, or corporation other 
than the Wichita Company. It may therefore, under the présent con- 
tract, sell and deliver to its consumers, the inhabitants of Hutchinson, 
the natural gas of others than the Wichita Company to an amount suffi- 
cient to supply a part or ail of the demand of its established business 
in that city. The quantity it may take of the Wichita Compariy is con- 
ditioned by the wish or will of the Hutchinson Company, is neither 
certain nor ascertainable, and it is not bound by the new agreement to 
take any. To be more spécifie, in paragraph 3 of the old contract, now 
a part of the new agreement, the Wichita Company agrées to use dili- 
gence "in furnishing an adéquate supply of merchantable gas for ail 
the domestic consumers the party of the second part may secure within 
the corporate limits of the city of Hutchinson," while by the second 
paragraph of the supplemental agreement the parties expressly con- 
tract that the Hutchinson Company may, after January 2, 1912, 
"handle, distribute, market, and sell" to its consumers, or any others 
in Hutchinson, the natural gas of others than the Wichita Company. 
It may therefore, by the express terms of the new agreement, lawfully 
take any or ail the gas for its consumers from other than the Wichita 
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Company, and after January 2, 1912, it has nôt been and is not legally 
bound to take any of it f rom the Wichita Company. 

[5] This review of the spécifie provisions and relations of the two 
contracts leaves no doubt that the efïect of the agreement of 1912 was 
not limited to the modification of the paragraphs 4 and 1 1 of 'the con- 
tract of 1906. The purpose and the intended and actual efïect of that 
agreement was to release the Wichita Company from its contract to 
furnish to the Hutchinson Company, and the Hutchinson Company 
from its agreement to take from the Wichita Company ail the natural 
gas requisite to supply the demand for such gas for domestic consump- 
tion in the city of Hutchinson, and to leave the Wichita Company free 
to sell its gas to other agencies to supply that demand, and the Hutchin- 
son Company free to purchase its gas to supply that demand from other 
owners than the Wichita Company. It could not and cannot hâve that 
effect without modifying many of the provisions in other paragraphs 
of the old contract than the fourth and eleventh. It did hâve that 
eiïect, and when it produced that efïect the amount of gas the Wichita 
Company was to supply to the Hutchinson Company was conditioned 
by its will and wish, the amount the Hutchinson Company was to re- 
ceive was conditioned by its will and wish, neither amount was certain 
or ascertainable, the Hutchinson Company was not legally bound to 
take, and cannot be lawfuUy compelled to take, under the new contract, 
any amount whatever from the Wichita Company, and the new agree- 
ment was void for want of mutuality. As to the future, the new con- 
tract fell under the rule that accepted orders for goods under such 
void contracts constitute sales of the goods thus ordered at the priées 
named in the contracts, but they do not validate the contracts as to 
articles which the one refuses to purchase or the other refuses to sell 
or deliver under the void contracts, because neither party is bound to 
take or deliVer any amount or quantity of thèse articles thereunder. 
Cold Blast Transp. Co. v. Kansas City Boit & Nut Co., 114 Fed. 77, 81, 
52 C, C. A. 25, 29, and cases there cited. 

With enviable ability, industry, and patience counsel hâve sought out 
and cited many cases which they deem exceptions to the gênerai rules 
(1) that a suit for an injunction against the breach of a contract should 
be determined by the same rules that cover a suit for the spécifie per- 
formance thereof , and (2) that a court of equity will not ordinarily de- 
cree spécifie performance of an; agreement for one against whom it 
cannot efficiently, enforce such performance, and hâve argued that this 
case should be ruled by the opinions in thèse exceptional cases. They 
hâve cited, and the court has read and considered, the opinions in 
Gufïey V. Smith, 237 U. S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856; Singer 
Sewing Machine Co, v. Union Button-hole & Embroidery Co., 22 Fed. 
Cas. 220, No. 12,904; Joy v. St. Louis, 138 U. S. 1, 11 Sup. Ct. 243, 
34 L. Ed. 843 ; Texas Co. v. Central Fuel Oil Co., 194 Fed. 1, 5, 22, 24, 
114 C. C. A. 21, 25, 42, 44; Franklin Telegraph Co. v. Harrison, 145 
U. S. 459, 12 Sup. Ct. 900, 36 L. Ed. 776; People's Natural Gas Co. v. 
American Natural Gas Co., 233 Pa. 569, 82 Atl. 935, 938, 939; Colum- 
bus Ry. Co. V. Columbus, 249 U. S. 399, 408, 39 Sup. Ct. 349, 63 L. 
Ed. 669, 6 A. X,. R. 1648; Western Union Telegraph Co. v. Union 
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Pacific Ry. Co. (C; C.) 3 Fed. 423, 425, 427; City of Moorehead v.. 
Union Light, Heat & Power Co. (D. C.) 255 Fed. 920, 923; Mobile 
Electric Co. v. City of Mobile, 201 Ala. 607, 79 "South. 39, 43, L. R. A. 
1918F, 667; Great Northern Ry. Co. v. Sheyenne Téléphone Co., 27 
N. D. 256, 263, 145 N. W. 1062; Marble Co. v. Ripley, 10 Wall. 339, 
359, 19 L. Ed. 955, and in many other cases ; but for various reasons 
neither thèse opinions nor the arguments of counsel règarding them 
hâve persuaded that this case should not be determined in accordance 
with the gênerai rules. 

[6] For example, counsel invoke the conceded rule that, where the 
entire considération for the agreement of a défendant in a suit for the 
spécifie performance of a contract executory on his part was paid by 
the plaintiff before the commencement of the suit, a court of equity 
will enforce performance by the défendant, and then contend that, be- 
cause before this suit was commenced the Hutchinson Company laid 
its mains and pipes in the city of Hutchinson and received and paid for 
the gas that was delivered to it, the court below should hâve cpmpelled 
the Wichita Company to continue to deliver gas at the 30-cent rate 
during the remainder of the term of the contract. But the answer to 
this contention is that the complète performance of a part of the con- 
sidération for an executory agreement while another substantial part 
thereof remains executory, and so indefinite and shadowy as to be un- 
enf orceable, is fatal to a suit for the spécifie performance of it. Woer- 
heide et al. v. Barber Asphalt Paving Co., 251 Fed. 196, 204, 163 C. C. 
A. 352, and cases there cited. And in the case at bar the agreement of 
the Hutchinson Company to take and pay for the gas after January 2, 
1912, was and is a substantial part of the considération of the new 
contract, and is so indefinite as to be unCnforceable and void. More- 
over, when the new agreement was made in January, 1912, the parts of 
the considération of the old contract which counsel cites as paid had 
been f ully performed, and not only the substantial, but practically 
the entire, considération for the covenant of the Wichita Company to 
deliver gas after January 2, 1912, was the unenforceable and imaginary 
contract of the Hutchinson Company to receive and pay for it there- 
after. 

Counsel cite cases in which suits for spécifie performance brought 
by holders of options to discontinue their performance at will, which 
inhered in the agreements or were expressly granted to them thereby 
when the contracts were made, were sustained by the court; but in 
those cases neither the continuance of performance by the optionees 
for a fixed term nor their covenant to so continue was any part of the 
considération of the agreements by the défendants to continue per- 
formance, while in the case at bar it is plain that the supposed cove- 
nants of the respective parties to continue performance constituted the 
real considérations each for the other of the new contract, and a de-' 
crée for the performance by one of the parties while performance by 
the other cannot be enforced by the court, would work inequity, in- 
stead of equity. 

[7] Counsel insist that the Wichita Company should be decreed to 
fumish and deliver gas at the 30-cent rate during the remainder of the 
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term of the contract, because it and the Hutchinson Company are en- 
gagea in the enterprise of supplying the public with gas, and because 
their relation to each other is in the nature of a partnership. They are 
not partners, and, whatever their relation to the public or to each other 
may be called, the new agreement fixes the rights and measures the lia- 
bilities of the Wichita Company, in the absence of any attempt by prop- 
er authority tô exercise the police power of city, state, or nation to 
modify or affect their agreement. 

And the conclusion is that this suit should be determined in accord- 
ance with the gênerai rules set forth in the opening of this opinion, that 
the new agreement is, and bas been ever since it was made on January 
2, 1912, unenforceable and void for lack of mutuality as to the furnish- 
ing and delivery of any gas which the Wichita Company déclines to 
deliver or the Huchinson Company to receive, that a court of equity 
ever since that date bas been and is without jurisdiction or power to 
compel the Hutchinson Company to receive from the Wichita Com- 
pany any natural gas or to pay for any natural gas which it does not 
wish to receive, and that therefore a court of equity ought not to en- 
force spécifie performance of this agreement against the Wichita Com- 
pany. The conclusion of the court below that there was no equity in 
the bill and its dismissal thereof was just and équitable. 

[8] There is another reason why there was no error in the decree 
of the court below. That part of the old agreement which became a 
part of the new one contains a récital that "whereas, the gas company 
controls an acreage of gas leases, with a number of gas wells thereon, 
in the gas belt of Kansas, and desires to market the gas therefrom," a 
covenant that the gas company will lay a pipe line on or before Decem- 
ber 31, 1906, for conveying natural gas from the said gas fields of Kan- 
éas to a point at the city limits in the city of Hutchinson, and a cove- 
nant that as long as the wells and gas fields in Kansas" mentioned there- 
in are capable of producing it, not exceeding 20 years, the Wichita 
Company will — 

"Bupply and deliver through Its said pipe line, and through its said reducing 
and regulating station, natural gas in a volume sufflcient to maintain a pres- 
sure not to exceed. four to eight ounces to the square Inch on the low-pressure 
Unes of the said system in the said city, and at ail times fuUy meet the de- 
maud for ail purposes of domestie consumption as provided for in this con- 
tract. However, as the production of gas from wells and the conveying of it 
over long distances is subject to accidents, interruptions, and failures, the 
gas company does not by this contract undertake to furnish an uninterrupted 
supply of gas for the period named herein, but only to furnish such a supply 
for sueh a period of time as the wells and pipe line of the gas company 
are capable of supplying. 

"It is expressly understood and agreed, however, that the gas company shali 
not be liable for any loss, damage, or injury to the party of the sefcond part 
resulting directly or indirectly from any shortage or interruption in the 
«upply of gas arising from any cause whatever ; but the gas company agrées 
to use diligence in furnishing an adéquate supply of merchantable gas for ail 
the domestie consumers the party of the second part may secure within the 
corporate limits of the said city of Hutchinson as the said limita now exiat 
or may hereafter be established by law." 
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The written notice of the Wichita Company, served on the Hutchin- 
son Company, that it would not continue to supply its natural gas for 
two-thirds of 30 cents per 1000 cubic f eet, contains a notice : 

That the contraet "substantially provided tliat the supply of gas to be 
furnished by the pipe Une company should corne from a certain gas belt then 
situated in the state of Kansas," that "for some tlme thereafter the gas sup- 
ply did corne from said wells." that "this local field constituted a limitation 
of the pipe Une as to furnishlng a supply of gas," that "sinee thèse years the 
gas belt alluded to in the contraet lias been exhausted," and that "the con- 
traet is void and unenforceable on account of the exhaustion of the supply 
involved therein." 

The complainant has pleaded this contraet and this notice — ^has 
attached them to its complaint and made them a part thereof. It has 
alleged in that complaint : 

"That by the terms of said contraet the défendant agreed to fumish only 
guch a supply for such a period of time as the wells and pipe Une of the 
défendant were capable of supplying, but the défendant agreed to use dili- 
gence in furnishlng an adéquate supply of merehantable gas for ail domestic 
consumers the said J. O. Davidsou might secure withln the corporate limits 
of said City of Hutchinson as the said limits existed or might thereafter be 
established by law." 

It alleged : 

"That on account of the provisions of said contracts the défendant Is ob- 
ligated to use due -diligence in supplying natural gas to the said city [of 
Hutchinson] and its inhabitants at not exeeeding the rates flxed by said fran- 
chise. That the défendant now has available and is supplying said city and 
its Inhabltants with an adéquate quantity of natural gas." 

The quotations which hâve been made embrace ail the provisions in 
the contraet pertinent to the extent of the Wichita Company 's obliga- 
tion to procure and supply natural gas to the Hutchinson Company. A 
careful considération of the circumstances surrounding and the situa- 
tion of the parties when the contraet of 1906 was made, the known un- 
certainty of the amount of gas in the Kansas field, of the usual exhaus- 
tion of such fîelds in a few months or years, of the possible length of 
the term of the contraet, of the purpose of the parties in making the 
agreement, of the express terms of that contraet which hâve been 
quoted, of the context in which they stand in the agreement and of the 
entire body of the contraet, hâve thoroughly satisfied that the intention 
of the parties in making the agreement and the true meaning and 
efïect of it was and is that the Wichita Company agreed that as long 
as, not exeeeding 20 years from December 31, 1906, the wells and the 
Kansas field in the Kansas belt described in the contraet should be 
capable of furnishing a supply of natural gas sufficient to meet the 
demand for domestic consumption in the city of Hutchinson, it would 
fumish that supply and use diligence in furnishing from those wells 
and that field an adéquate supply of merehantable gas for ail the do- 
mestic consumers of Davidson and his successors in interest in the 
city of Hutchinson, but that it should not be liable for any loss or in- 
jury to them or either of them "resulting directly or indirectly from 
any shortage or interruption in the supply of gas from any cause what- 
ever." 
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[9-11] If the suggestion should occur that the Wichita Company 
has continuée! to deliver and the Hutchinson Company to receive under 
the contract natural gas derived from other and more distant fields 
after the exhaustion of the Kansas field, and the rule should be invoked 
that courts incHne to folio w the interprétation of contracts which the 
parties thereto hâve adopted, the answers are: (1) This rule is ad- 
visory, not mandatory, it is inapplicable where the terms of the con- 
tract and the meaning of the agreement are clear and certain, and the 
terms of this contract leave no doubt of their meaning; (2) the con- 
clusion that the parties adopted the construction that required the 
Wichita Company to furnish natural gas to the Hutchinson Company 
from other fields more distant than that specified in the agreement is 
not established by the f act that it has been f urnishing such gas and the 
Hutchinson Company has been receiving it on the terms of the contract 
since the Kansas field was exhausted; and (3) the fact that a party to 
a contract has continued to do the same acts after its term has expired 
that he agreed to do during its term in no way obligates him to continue, 
so to do. _ 

The contract of the Wichita Company then was that it would furnish 
the gas as long as the Kansas field and wells and the pipe line were 
capable of supplying it. By the terms of this agreement their capability 
to furnish this supply was a condition précèdent to the existence of the 
Wichita Company's obligation to furnish gas at every moment after the 
original contract was made. If at any time that capability existed at 
that time the obligation existed. If at any time the capability did not 
exist at that time the obligation did not exist. The complainant ap- 
pealed to the court of equity below to compel the Wichita Company to 
perform that obligation in.Ôctober, 1919, and thenceforth until Decem- 
ber 31, 1926; but it did not allège that the capability of the wells and 
gas field of Kansas which conditioned that obligation then was or 
thereafter would be in existence, and for that reason the bill stated 
no equity against the Wichita Company, and it was rightly dismissed. 

[12] The arguments of counsel and the authorities they cite, to the 
eflfect that the incapability of the wells and the Kansas field was a 
matter of défense, and that it was not necessary for the complainant to 
allège their capability, hâve been read and carefully considered; but 
they hâve f ailed to convince that, after the complainant had set out and 
made the contract which shows the capability of the wells and field to 
be a condition précèdent to the existence at any time of the obligation 
it seeks to enf orce, and had set out and made a part of its complaint 
the notice of the Wichita Company which shows that it claims that 
the capability did not and does not exist, its complaint stated any cause 
of action in equity against the défendant without an averment of the 
existence of the condition précèdent without the existence of which the 
obligation it sought to enforce was not. 

L,et the decree below be affirmed. 

CARLAND, Circuit Judge. I concur in the judgment of affirmance 
on the ground of want of mutuality of the contract. I dissent from the 
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reasoning whereby the affirmance of the judgment below is sought to 
be sustained on account of the alleged exhaustion of gas in the Kansas 
field. 



CITY or WINFIBLD v. WICHITA NATURAL GAS CO. et aL 

(Circuit Court of Appeals, EIghth Circuit. August 17, 1920.) 
No. 5461. 

1. Bemoval of causes <S=»48 — Distinct causes of action against difTerent par- 

ties constitute "separable controversies." 

Where the record In a suit discloses separate and distinct causes of 
action, upon elther of whlch a separate suit could hâve been maintalned, 
and the détermination of neither of whlch is essentlal to the disposition 
of the other, there are "separable controversies," within the meaning of 
the acts of Congress for the removal of causes. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Separable Controversy.] 

2. Rrmoval of causes <@=>57 — Only indispensable partiesi siiould be consldered 

in determining removability. 

In determining the right to remove causes, indispensable parties only 
should be consldered. 

3. Removal of causes «S^SÎ — Company supplying gas not indlsp«isable party 

to suit between city and distributing company. 

In a suit to compel a gas company to continue to furnish gas to the 
inhabitants of a clty at the rate speclfled in the franchise, the company 
whlch contracted to supply gas to the distributing company for distribu- 
tion at that rate is not a necessary party. 

4. Removal of causes <@=>57 — Gas distributing company not indispensable par- 

ty to détermination whether supply company had assumed obligations to 
city. 

In a suit to compel the supplylng of gas to a city at the franchise rates, 
the corporation whlch had the franchise to dlstribute the gas is not 
an indispensable party to the détermination of the question whether the 
company supplylng the gas had assumed an obligation to the city to sup- 
ply gas at the stated rate, so that controversy could be removed, though 
the distributing company was a domestic corporation. 

5. Removal of causes <@=^61 — Facts, not pleaded conclusions, détermine re- 

movability. 

In determining removability of a cause, the allégations of spécifie facts 
control the gênerai conclusions ' deduced therefrom, so that removal will 
not be denied because of allégations that the foreign and domestic cor- 
porations were jolntly interested and had a joint llabllity, where the 
contract between those corporations was pleaded and did not establlsh 
such llabllity. 

6. Appeal and error <S=>954(4) — Dissolution of interlocutory injunction re- 

viewable only for abuse of discrétion. 

The dissolution of an interlocutory injunction, like the granting of such 
injunction, is intrustcd to the sound discrétion of the court of original 
Jurlsdlctlon, and the appellate court can review such dissolution only on 
proof of a violation of the rules or prlnciples of equity, or of an abuse of 
discrétion. 

7. Gas <^=»14(1) — Contract to supply gas to distributing company held not 

to assume obligation to city. 

The company, which contracted with a holder of a franchise for the 
supply of gas to the inhabitants of a clty at speclfled rates to supply gas 

®=sFor other caseer see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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to the holder of the franchise, dld not thereby assume an obligation to tha 
clty or Its InhaBitants to supply the gas to them at the stated rate. 

8. Gas <S=^6 — Purdiaser of Astiibuting company, owning stock of new cor- 

poration^ not bound by contract of latter. 

A gas supply company, whlch purchased at recelver's sale the assets 
ol a corporation holding a franchise to dlstribute gas at stated rates, 
and transferred such assets to a newly organlzed corporation, of whlch 
It owned ail the stock, and whlch assmned the obligations of a franchise, 
dld not thereby blnd itself to the clty to continue to fumlsh gas at the 
speclfled rate. 

9. Corporations <Ss=406(l) — Supply eompaay, using gas distributing company 

as agent, bound only to extênt of its contract witti a^ent. 

Where a company supplylng natural gas used another corporation as 
its agent to dlstribute the gas to ïhe Inhabitants of a clty under a contract 
between the two corporations, the supply company was bound by the con- 
tract of its agent wlth the clty only to the extent of the obligations 
assumed In its contract wlth the agent. 

10. Gas <^=14(1) — Improvements in reliance on gas supply ào not eixtend 
Uability of supplying company beyond its contract. 

The fact that the Inhabitants of a clty had made improvements in 
reliance on a supply of natural gas at rates stated in the franchise to 
the distributing company does not impose on the supplylng company any 
obligation to continue to supply gas beyond the terms of its contract with 
the distributing company. 

11. Gas <&='13(3) — Supply company, if joint adventur^r with distributing 

company, îs not bound by lattei^s frandiise. 

A company supplylng natural gas to the holder of a city franchise for 
distribution in the clty. If a Joint adventurer wlth the distributing com- 
pany, Is not thereby bound to furnish gas to an extent not expressly 
provlded for in the contract. 

12. Corporations <S='315 — Sole stoekliolder not boimd in equity by contract 
with corporation. 

Courts of equity recognlze the sole stockholder of a corporation as dis- 
tinct from the corporation, and do not hold the stockholder bound by the 
contracts of the corporation. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Suit by the City of Winfield against the Wichita Natural Gas Com- 
pany and others. From an order dissolving an interlocutory injunc- 
tion, complainant appeals. Afïirmed. 

The clty of Wlnfleld has appealed from an order ot the court below, which 
dlssolved an Interlocutory Injunctlon that forbade the défendants below, the 
Wichita Natural Gas Company, a corporation of Delaware, engaged In pro- 
duclng, buying, and selllng natural gas, and the Winfield Natural Gas Com- 
pany, a corporation of Kansas, engaged In the business of distributing and 
selllng natural gas to consumers in the clty of Wlnfleld, from raislng the price 
of natural gas to consumers for domestlc purposes In that clty above 30 cents 
per 1,000 cubic feet, from discontinnlng the supply of gas to the plaintifC and 
the inhabitants of the clty, and forbade the Wichita Company from raislng the 
price of gas to the Winfield Natural Gas Company above two-thlrds of the 
30-cent rate per 1,000 cubic feet fixed therefor by the contract between them. 

When the suit was commenced, when the injunctlon was issued, and when 
It was dlssolved, the Winfield Natural Gas Company was distributing and 
selllng natural gas to the city and its Inhabitants under Ordlnance No. T76 of 
the city of Winfield, which had been accepted by the grantee, Pattison, on 
November 13, 1906. This ordlnance provided that the grantee should supply 

<S=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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natural pas for domestic pnrposes to the inhabitants of the city of Wlnfleld for 
a price net exceecJiiig 30 cents per 1,000 cubic feet. By several assignments the 
rii^hts and nrivileges of Pattison under this ordinance had been conveyed, be- 
fore this suit was bronght, together with the distributlng mains and pipes in 
the streets and alleys of Winfield, to the Winfield Natural Gas Company, which 
had acfcptcd them and had assumed the obligations to the city, which con- 
ditloned fhe grant therein of the ri.s;ht to use the streets for Its mains and 
pipes. The Winfield Nanral Gas Company was, and had been since 1909, ob- 
taining Us snpply of gas from the Wichita Company under a contract, dated 
Novemher 25, lOOfi, between that Company and the Winfield Gas Company, 
taken in the name of W. P. Hackney. This Winfield Gas Company was a 
corporation which in 1900 had a plant in Winfield for the distribution of artlfl- 
cial gas. which it snbsequently changed and used to dlstribute the natural gas 
of the Wicliita Company. It became insolvent. A receiver was appointed for 
its property, which was sold under a decree of court and vested in the Win- 
field Natural Gas Company in June, 1909, and the old Winfield Company then 
ceased to function. 

On .lune 2. 1912, the Wichita Company and the Winfield Natural Gas Com- 
pany niade a snpplemental agreement, by which they modifled the terms of 
the Hackney contract of June 2.5, 1906. In the early part of the year 1919 the 
Wichita Company gave notice to the Winfield Natural Gas Company that the 
natnral pas in the field frora which it had agreed to furnish it In the supply 
contract was exhausted; that the expense of provlding it from more distant 
fields was so great that it could not and would not longer supply It for two- 
thirds of 30 cents per 1,000 cubic feet, the price flxed therefor in the Hackney 
contract, nor for less than 45 cents per 1,000 cubic feet; that the supply 
contract was illégal, and di'd not by Its terms require it so to do ; and that It 
•would cease to supply natural gas to the Winfield Natural Gas Company 
at an early date unless the 4.5-cent rate was adopted and used. 

Thereupon the city of Winfield brought this suit in the district court of 
Cowley county, Kan., prayed that the défendants be enjoined from changlng 
the rate at which they were furnishing the gas to the city and its inhabitants, 
and from ceasing to furnish gas on account of any failure to pay any sums 
In excess of the 30-cent rate, and applied for and obtained the interlocutory 
Injunction. The Wichita Company removed the case to the court below on the 
ground that there was a separable controversy between it and the plaintifE. 
A motion to remand was made and denied, the Wichita Company moved for 
a dissolution of the injunction, and that motion was heard on the complaint, 
aflfidavits, and testimony and was granted. 

The terms and provisions of the ordinance contract between the city and 
the Winfield Natural Gas Company, of the supply contract, of the suppie- 
mental agreement between the Winfield Natural Gas Company and the Wich- 
ita Company, and of the notice of the Wichita Company to the Wlnfleld 
Natural Gas Company are the same in material respects, mutatis mutandis. as 
the terms and provisions of those instruments In the case of Hufchinson Gas 
& Fuel Co. V. Wichita Natural Gas Co., 267 Fed. 35, in wbich the opinion 
Is handcd down herewitli. Référence to the statement and opinion in that 
cas^e Is hère made for a more extended récital of those terms, which it is 
thought it is useless to repeat In this case. 

S. C. Bloss and A. M. Jackson, both of Winfield, Kan. (J. E. Tor- 
rance, of Winfield, Kan., on the brief), for appellant. 

Joseph G. Carey, of Wichita, Kan., and Robert A. Brown, of St. 
IJoseph, Mo. (John H. Brennari, of Bardesville, Okl., and R. R. Ver- 
milion, Earle W. Evans, and W. F. Lilleston, ail of Wichita, Kan., and 
H. O. Caster, of Bartlesville, Okl., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 
267 F.— 4 
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SANBORN, Circuit Judge (after stating the facts as above). 
[1,2] Counsel first argue that the order dissolving . the injunction 
should be reversed for want of jurisdiction 6i the District Court, be- 
cause there was no separable controversy between the city and the 
Wichita Company, a corporation of Delaware, while the other défend- 
ant was a corporation of Kansas, a corporation of the same state as 
was the plaintifï. 

"Separate and distinct causes of action disclosed by the record in a single 
suit, upon eitlier of whlch a separate suit could iiave been maintained, and 
the détermination of neither of which is essential to the disposition of the oth- 
er, constitute separable controversies, witbin the meaning of the acts of Con- 
gress." 

"In a détermination of the jurisdiction of the national courts, and the rlght 
to remove causes of action to them, indispensable parties only should be con- 
sidered, because ail other parties may be dismissed and disregarded, If their 
présence would oust or restrict the jurisdiction or the right." 

Thèse rules were stated and the authorities sustaining them were 
cited many years ago by this court. Boatmen's Bank v. Fritzlen, 135 
Fed. 650, 658, 663, 68 C. C. A. 288, 296, 301. The opinion and déci- 
sion in that case was twice challenged and afifirmed in the Suprême 
Court. Fritzlen v. Boatmen's Bank, 198 U. S. 586, 25 Sup. Ct. 803, 
49 L. Ed. 1174; Fritzlen v. Boatmen's Bank, 212 U. S. 364, 371, 29 
Sup. Ct. 366, 53 L. Ed. 551. The later décisions of the national courts 
hâve not disturbed thèse rules. Texas Co. v. Central Fuel Co., 194 
Fed. 1, 10, 114 C. C. A. 21, 31. 

[3] Neither of the défendants is bound in morals or in law to supply 
natural gas to the city of Winfîeld for 30 cents per 1000 cubic feet, or 
for any other price, unless it has agreed with that city so to do. 'The 
only cause of action the complaint in this case présents against the 
Winfield Company is that by its purchase, receipt, and acceptance in 
June, 1909, of the conveyance to it of the property of the old Winfîeld 
Gas Company, and of iù rights and privilèges under the ordinance 
contract, and by its subséquent use thereof, it assùmed the obligations 
of that Company under the ordinance contract to supply natural gas to 
the city and its inhabitants at the 30-cent rate. If the complaint disclos- 
es any controversy between the Winfield Natural Gas Company and the 
city, it relates to and involves this contract of assumption, and to the 
trial and détermination of that issue the Wichita Company is neither an 
indispensable, necessary, nor proper party. 

[4] There is no averment in the complaint that the Wichita Com- 
pany ever made any direct agreement with the city, or with any of its 
inhabitants, to sell, deliver, furnish, or supply to it, or any of them, 
natural gas at 30 cents per 1000 cubic feet, or at any other price, oi 
that the city or its inhabitants ever gave to that company any fran- 
chise, considération, or grant for any such agreement. The complaint 
contains averments, however, that the Wichita Company assumed the 
obhgation of Pattison and his successors in interest in the ordinance 
contract so to do : First, by supplying gas to the receiver of the old 
Winfield Company, and through him to the city and its inhabitants, 
under and pursuant to the terms of the Hackney supply contract, dated 
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November 25, 1906; second, by paying, as the principal bondholder and 
créditer of the old Winfield Company, the purchase price at the sher- 
iflf's sale of that company's property to John D. Neely, its président, in 
June, 1909, causing its officers and agents to incorporate the Winfield 
Natural Gas Company, causing the title to the property, rights, and 
privilèges of the old Winfield Company to be vested in this new cor- 
poration immediately after the sheriff's sale, and taking, holding, and 
owning the capital stock of that company ; third, by using the Winfield 
Natural Gas Company as its agent to send its gas through the mains 
and pipes of that company in the city of Winfield, to the city and its 
inhabitants, in accordance with the terms of the supply contract of 
November 25, 1906, which was assumed and ratified by the Winfield 
Natural Gas Company and is in full force and efifect; fourth, by the 
facts that the city and its inhabitants hâve known of the ordinance 
contract, of the supply contract, and of the furnishing of gas there- 
under, and hâve made expensive improvements in reliance thereon. 

If the Wichita Company has not assumed and agreed by one or more 
of thèse acts thus pleaded to perform the original agreement of Patti- 
son in the ordinance contract to supply natural gas to the city and its 
inhabitants at not exceeding the 30-cent rate, it is not bound under the 
complaint in this action to the city so to do, and the only controversies 
between the Wichita Company and the city are whether or not it has 
made any of thèse alleged assumptions. Each of the controversies 
concerning thèse assumptions, however, is conditioned by the acts, 
writings, and sayings of the Wichita Company, and by those alone. 
The trial and the détermination of thèse controversies cannot adjudge 
or aiïect the issue wfhether or not, by the Winfield Natural Gas Com- 
pany's purchase and use of the property, rights, and privilèges of the 
old Winfield Company it assumed and agreed to perform the condi- 
tions of the ordinance contract. • It was not and is not, therefore, an 
indispensable or necessary party to the trial and adjudication of thfe 
controversies between the city and the Wichita Company. 

Those controversies arise from, and their détermination is condi- 
tioned by, alleged agreements of assumption by the Wichita Company 
of the obligations of the grantee of the ordinance contract and its suc- 
cessors, distinct and separate from the alleged agreement of assump- 
tion thereof by the Winfield Natural Gas Company by its purchase, 
acceptance, and use of the property and franchises of the old Winfield 
Company. The causes of action alleged against the Wichita Company, 
on the one hand, and that averred against the Winfield Natural Gas 
Company, on the other hand, were separate and distinct, conditioned by 
separate alleged contracts, upon either of which a separate suit might 
hâve been maintained, and the détermination of none of the alleged 
causes of action against one of thèse corporations was essential to the 
détermination of any of the causes of action against the other. Their 
controversies with the city were therefore separable, and the court be- 
low had jurisdiction of this suit. 

[5] The contention of counsel for the city and the authorities cited 
in support thereof to the efïect that thèse controversies were insépara- 
ble, because the two companies were jointly associated together, be- 
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cause each was interested in the business they were conductîng under 
the supply contract, because under that contract the Winfield Natural 
Gas Company was the agent of the Wichita Company, because it was 
controlled by the latter by its ownership of the Winfield stock, and be- 
cause a joint Hability is alleged and a joint injunction is prayed, hâve 
received careful attention and méditation ; but, in pleading, gênerai 
averments are always controlled and limited by spécifie allégations re- 
garding the same subject-matters. Boatmen's Bank v. Fritzlen, 135 
Fed. 650, 659, 68 C. C. A. 288, 297; Moyer v. Ft. Wayne, C. & L. R. 
Co., 132 Ind. 88, 31 N. E. 567, 568; Reynolds v. Copeland, 71 Ind. 
422; Pinney v. Fridley, 9 Minn. 34 (Cil. 23). It is the controversies, 
the facts pleaded in the complaint portray, not the légal conclusions the 
pleader allèges resuit from those facts, nor his averments of joint Ha- 
bility or joint action, nor his prayer for relief, that détermine whether 
or not the controversies disclosed by the complaint are separable. The 
material facts pleaded in this complaint hâve been thoughtfully con- 
sidered in view of this rule of pleading, and the conclusion is irrésisti- 
ble that the controversies between thèse parties which they disclose 
are separable. 

[6] We come, then, to the question: Is there clear proof in the 
record in this case that the dissolution of the interlocutory injunction 
by the court helow was an abuse of its discrétion ? for the granting or 
dissolution of an interlocutory injunction is intrusted, not to the appel- 
late court or its discrétion, but to the sound discrétion of the court of 
original jurisdiction, guided by the applicable rules and principles of 
equity ; and its décision may not be reversed without plenary proof of 
a violation of some of thèse rules or principles, or of an abuse of that 
discrétion. American Grain Separator Co. v. Twin City Sépara tor 
Co., 202 Fed. 202, 206, 120 C. C. A. 644, 648. 

Unless the Wichita Company contracted with the city to supply it 
dnd its inhabitants with natural gas at the 30-cent rate by some written 
or verbal promise, or by acts équivalent thereto, it is not lawf ully bound 
so to do, and it has the right to refuse to sell or deliver it at that rate, or 
at any other rate. There is no allégation in the complaint that it ever 
made any written or verbal promise to the city or its inhabitants to 
that eflfect. The complaint contains averments, however, that by cer- 
tain acts, which it sets forth in détail, that company assumed the obli- 
gation so to do of C. H. Pattison and his successors and assigns under 
the ordinance contract of 1906. 

[7] In the first place, it contains averments that the Wichita Com- 
pany assumed that obligation by virtue of thèse alleged facts : It made 
or assumed the Hackney supply contract of November 25, 1906, with 
the old Winfield Company; that contract provided that the Wichita 
Company would deliver to the Winfield Company at its reducing and 
regulating station at the city limits, as long as its wells and pipe line 
were capable of supplying it, not exceeding 20 years, a supply of gas 
sufficient to" meet the demand for domestic consumption in the city of 
Winfield; that the Winfield Company would receive, sell, and dis- 
tribute this gas through its pipes and mains to domestic consumers in 
Winfield at the 30-cent rate, and pay the Wichita Company two-thirds 
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of the proceeds of the sale, that the Winfield Company should hâve the 
exclusive agency of the Wichita Company to distribute and sell its gas 
in Winfield, and that it would distribute and sell the natural gas of no 
other party therein; that the Winfield Company at its own expense 
would own and maintain the distributing system, receive the gas from 
the Wichita Company at the latter's reducing station, transport and 
distribute it through its mains and pipes, sell and deliver ît, and coUect 
payment for it, but that the title to the gas should remain in the Wichita 
Company until it was sold and delivered to the consumers. In 1906-07 
the Winfield Company, in order to transform its distributing plant for 
artificial gas into a plant for the distribution of natural gas, obtained 
large quantities of pipe, fittings, materials, payments for labor, and 
some money from the Wichita Company, which supervised the making 
of thèse changes, and thereby the Winfield Company became indebted 
to the Wichita Company in the sum of $114,935.08. The Winfield 
Company made a mortgage on its plant for $100,000 and a second 
mortgage for $30,000. It delivered to the Wichita Company $51,000 
of its first mortgage bonds and $25,000 of its second mortgage bonds in 
part payment of its indebtedness. Thèse mortgages covered its dis- 
tributing plant and its franchise rights under the ordinance contract. 
They were made in 1907, and the Winfield Company was then receiv- 
ing and distributing natural gas to the city and its inhabitants under 
the Hackney supply contract, which it had assumed. On December 11, 
1908, the Winfield Company had become insolvent, and the Wichita 
Company brought a suit upon the debt of the Winfield Company to it, 
for a receiver, the sale of its property, and the distribution of its pro- 
ceeds to its creditors, and a receiver was appointed who operated its 
plant until the sale under the decree of the court of its property and its 
franchise rights for $75,045 on June 1, 1909. From March 20, 1907, 
until July, 1909, the Wichita Company supplied its natural gas to the 
city and the inhabitants of Winfield first, and until the appointment of 
the receiver, through the old Winfield Company, and thereafter through 
the receiver until the sale under the decree. 

Now, counsel for the city claim and hâve alleged in the complaint, 
that by the facts and acts just stated, the Wichita Company assumed 
and agreed to perform the obligation of Pattison and his successors 
under the ordinance contract to furnish natural gas to the city and its 
inhabitants at the 30-cent rate until October 23, 1926; but one who 
thoughtfuUy reads the complaint cannot fail to see from it that the 
only way in which the Wichita Company supplied gas to the city or its 
inhabitants through the old Winfield Company or the receiver, during 
thèse years, was through the performance of its Hackney supply con- 
tract of November 25, 1906, which had been assumed by the Winfield 
Company, and under the terms of that contract. That agreement evi- 
denced and governed the relation of the Wichita Company to the Win- 
field Company, and the ordinance contract covered the relation of the 
Winfield Company to the city and its inhabitants. Neither the city 
nor any of its inhabitants was a party to the Hackney supply contract 
of the Wichita Company. They were parties to the ordinance contract 
with the Winfield Company and to no other. They purchased their gas 
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from the Winfield Company, and paid for it under that contract to 
which the Wichita Company was not a party ; and there is no rational 
method of escape from the conclusion that neither the Hackney supply 
contract nor the performance of it by the Wichita Company, by de- 
hvering gas to the Winfield Company and its receiver, nor any of the 
acts and facts which hâve been recited, ever wrought any assumption 
by the Wichita Company of any of the obligations of Pattison or of 
any of his successors under the ordinance contract. 

[8] In the second place, the city allèges that the Wichita Company 
assumed those obligations by thèse alleged acts; at the sheriff's sale of 
the property and franchise of the old Winfield Company, Mr. Neely, 
the président of the Wichita Company, bought that property for tho 
Wichita Company and as its agent, used the money and funds of that 
Company to pay for it, that company became the owner thereof, in- 
cluding the rights and privilèges granted by the ordinance contract, 
and it became its duty to supply the city and its inhabitants with natural 
gas thereunder at the 30-cent rate until October 23, 1926. The sale 
was on June 21, 1909. The Wichita Company, through its agents, 
organized and procured a charter of incorporation for the Winfield 
Natural Gas Company, which was filed with the secretary of state on 
June 23, 1909. The Wichita Company's agents were the first stock- 
holders and directors of the new company. The Wichita Company 
organized that corporation to take over, and it caused Mr. Neely to 
turn over and vest in that company, the title to the property bought 
by him at the sheriff's sale. The Wichita Company took and still owns 
ail the stock of the Winfield Natural Gas Company. It organized that 
corporation to act as its agent in supplying the inhabitants of the city 
with gas, and it has used and is using that company as such agent to per- 
f orm the obligations of Pattison and his successors under the ordinance 
contract. The Winfield Natural Gas Company assumed and ratified 
the Hackney supply contract with the Wichita Company of November 
25, 1906, the latter company has treated the former company as a sub- 
stituted party for the old Winfield Company, and the Hackney supply 
contract of 1906 is in full force and eflfect between the Wichita Com- 
pany and the Winfield Natural Gas Company. 

But thèse acts and facts tend rather to prove the intention and care- 
ful provisions not to assume rather than an assumption by the Wichita 
Company of the obligations of Pattison and his successors under the 
ordinance contract. If it had intended to agrée with the city to assume 
those obligations, it would naturally hâve purchased the property and 
franchise of the old Winfield Company in its own name and vested 
their title in itself, and then hâve ended the supply contract of Novem- 
ber 25, 1906. If, as alleged, it became the owner of the property and 
franchise held by the old Winfield Company by the sale, it was then 
the owner of that company's interest in the Hackney supply contract 
at the same time. It could then hâve merged them and ended the sup- 
ply contract. The légal presumption is that it did not intend to and 
did not do so, and the fact that the Winfield Natural Gas Company 
assumed the obligations of the old Winfield Company thereunder, and 
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that the supply contract remained in force between it and the Wichita 
Company, constituted plenary proof that it did not do so. 

In considering thèse transactions, the fact must be constantly re- 
membered that the Wichita Company owed no duty to sypply gas to 
the city or its inhabitants, and that it had no contract with the city or 
its inhabitants to assume any obligation to them to furnish gas, and 
that there is no f raud or déception alleged in any of thèse transactions. 
It had the right to refuse to assume, and to prevent assumption, of the 
obhgations of its insolvent debtor to the city, and this is what it did; 
and it did it in the ordinary, natural, and normal way, by organizing a 
corporation that made that assumption, and thereby prevented its stock- 
holder, the Wichita Company, from so doing. Stripped of légal infer- 
ences and conclusions of the pleader, this was the transaction: The 
Wichita Company was the largest créditer of the old insolvent Win- 
fîeld Company. To save sOmething from its wreck, as the judicial sale 
of its debtor's property approached, it organized the new corporation, 
the Winfield Natural Gas Company, to take its property and assume its 
obligations to the city under the ordinance contract and to the Wichita 
Company under the Hackney supply contract. It caused its président 
to bid in the property of the insolvent debtor at the sherifï's sale and 
to convey it to the new company. It paid the sherifï the purchase price 
with its funds and money, doubtless chiefly, with the mortgage bonds 
of its debtor which it held, and in payment by the new company for this 
property of the debtor, the title to which it caused Neely to vest in the 
new company, it took the stock of that company. 

It is not denied that one may purchase the property and franchise 
of a public utility corporation, and so use it or refuse to use it as to 
make himself liable for the obligations of the former holder to operate 
it ; but it is the common practice at the judicial sales of property and 
franchises of insolvent railroad companies, water companies, light com- 
panies, and other such corporations for one or more of their creditors, 
or a committee for them to organize a new corporation to take this 
property, for one or more of the creditors or the committee to bid in 
the property at the sale, for the creditors to pay the purchase price 
chiefly with the securities of the insolvent debtor which they hold, for 
the bidder or bidders to convey to and vest the title to the property and 
franchises in the new corporation, which accepts and uses them, and 
for the creditors or some of them to take the stock of the new company 
in payment therefor. No décision or opinion of any court bas been 
cited or discovered to the effect that such bidders at such sales, who 
constitute in fact a mère conduit through which to pass the property 
and franchise rights to the new corporation, or the creditors who pay 
the purchase price therefor and take the stock of the new company, 
thereby assume the obligation of the railroad company perpetually to 
operate its railroad, or of the other like corporations to discharge their 
franchise duties to the public after the new corporation has assumed 
and entered upon the discharge of them. This method of transferring 
the property and franchises to a new corporation was devised and has 
been practiced for the express purpose of preventing such a resuit, 
and this court will hesitate long before holding that Mr. Neely or the 
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Wichita Company, by adopting this common device to prevent the as- 
sumption of such obligations, assumed the obligations of the insolvent 
Winfield Company under the ordinance contract of 1906 to furnish 
natural gas_ to the cdty of Winfield at the 30-cent rate f rom June, 1909, 
when the Winfield Natural Gas Company took the property and as- 
sumed the obligations of the ordinance contract until October 23, 1926. 

[9] The averment of the complaint that the Wichita Company or- 
ganized the Winfield Gas Company to act as its agent, and that it is 
using and has used it as such agent to perform the obligations of Patti- 
son and his successors, has not escaped our memory. But the alléga- 
tion that the Winfield Natural Gas Company assumed the obligations 
of the old Winfield Company under the Hackney supply contract 
shows in what way the Wichita Company used the Winfield Natural 
Gas Company as its agent, and that under and by means of that con- 
tract and its performance it refused to assume and advisedly and 
legally protected itself against the assumption of the obligations of 
Pattison and his successors under the ordinance contract. The supply 
contract demonstrates the fact that the Winfield Natural Gas Company 
was not a gênerai agent of the Wichita Company, and that it was not 
authorized to agrée on its behalf to assume any of the obligations of 
the ordinance contract, for its powers were defined and strictly limited 
by the supply contract. So it is that the facts pleaded in the complaint 
regarding the purchase of the property and franchises of the old Win- 
field Company at the judicial sale, the payment for the purchase, the 
organization of the Winfield Natural Gas Company, the vesting in it 
of the title to that property and its franchises, and the taking and own- 
ership of the stock of the new company by the Wichita Company are 
insufficient to indicate that the Wichita Company thereby assumed any 
of the obligations of Pattison or his successors under the ordinance 
contract of 1906 to the city or its inhabitants. They tend rather to 
establish clearly that, as it liad the right to do, it did not intend to make 
such an assumption, and by its acts and its supply contract it sedulously 
and legally protected itself against such an assumption. 

In the third place, the city allèges that the Wichita Company 
has assumed the obligation of Pattison and his successors by thèse 
alleged facts: Since July, 1909, it has, by virtue of the terms of the 
ordinance contract and the acceptance thereof, and through the agency 
of the Winfield Natural Gas Company, occupied the streets, alleys, and 
avenues of that city, by maintaining therein its gas mains, pipes, etc., 
formerly belonging to the old Winfield Company, and carrying its gas 
through thèse mains and pipes, and selling it to the inhabitants of the 
city at the 30-cent rate. But while the complaint recites the acceptance 
by the Wichita Company of the ordinance contract, it also allèges the 
facts which the pleader claims constitute this alleged acceptance, and 
thèse alleged facts not only fail to évidence such an acceptance, but 
show that there was no acceptance. The complaint discloses the fact 
that the Wichita Company's only occupancy or use of the streets and 
alleys was by the fact that the Winfield Natural Gas Company dis- 
tributed the gas which the Wichita Company delivered to it at the 
limits of the city through the mains and pipes of the Winfield Natural 
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Gas Company which it owned and maintained, and which the Wichita 
Company did not own or maintain, and the Winfàeld Natural Gas Com- 
pany sold this gas to the inhabitants of the city under and in accord- 
ance with the provisions of the Hackney supply contract, which had 
been assumed by the Winfield Natural Gas Company. In view of thèse 
facts which appear in the complaint there was no assumption of the 
obUgations of Pattison and his successors under the ordinance contract 
by the Wichita Company hère. 

[10] In the f ourth place, there are averments in the complaint to the 
effect that the city and the inhabitants knew the conditions of the 
ordinance contract and the terms of the Hackney supply contract, that 
the Wichita Company had accepted and assumed the former, that the 
latter was made for the benefit of the city and its inhabitants, that 
thèse contracts were being carried out according to their terms, and 
that in reliance upon thèse facts the city and its inhabitants expended 
and invested large amounts in making improvements and preparing to 
use natural gas at the 30-cent rate, which will be greatly and irrepa- 
rably depreciated in value unless the Wichita Company is compelled 
by the court to furnish gas to them at that rate until October 23, 1926. 
Thèse allégations are found in paragraph 24 of the complaint, after the 
averments of the alleged facts which the plaintiff asserted effected an 
acceptance of the ordinance contract and an assumption of the obliga- 
tions of Pattison and his successors by the Wichita Company, which 
for the reasons already stated are thought to be insufficient to efïect 
any such acceptance or assumption. The averment that the supply 
contract was originally made by the Wichita Company, or was assumed 
and ratified by the Winfield Natural Gas Company, for the benefit of 
the city and its inhabitants, is an averment of a conclusion or belief of 
the pleader that is not sustained by the contract itself , or by the aver- 
ments of the circumstances and conditions of its création and per- 
formance, which tend to prove that it was made for the benefit of the 
parties to it, and there are no other alleged facts which tend to indicate 
that those who made and assumed it had any other object. If, there- 
fore, the city and its inhabitants knew the terms of the two contracts 
as alleged, they knew that the Wichita Company was not bound to the 
city and its inhabitants to supply gas to them at the rate of 30 cents 
per 1000 cubic feet, that its only obligation to supply gas was to the 
Winfield Natural Gas Company, to supply it to the extent and on the 
terms stated in the Hackney contract, and, if they made improvements 
with this knowledge, the Wichita Company is not liable for déprécia- 
tion in their value which may resuit f rom its change in the rate at which 
it supplies its gas, or in its failure to continue to supply it at ail, unless 
such action is" a violation of the supply contract which it made. 

[11] Counsel for the city contend that the two défendant corpora- 
tions are joint adventurers or coadventurers in the joint enterprise of 
owning, managing, controUing, and using the property and franchises 
involved for the city and its inhabitants. Even if they were or are, ):hat 
fact would not and does not create a contract of assumption of the 
obligations of Pattison and his successors to the city and its inhabitants 
by the Wichita Company, which never assented to any such contract, 
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and which, to prevent such a contract and to limit its liability, made thc 
Hackney supply contract, whereby the extent of its liability was clearly 
fixed. A railroad company, which owns and opérâtes its railroad, and 
an independent express company, which sends its express packages 
and messengers over it under a contract whereby the two companies 
share in certain proportions the income from the express business, are 
joint adventurers or coadventurers in that business, in the same sensé 
as are the two défendants hère. But the express company does not 
thereby assume the obligations of the railroad company to the grantor 
of its franchise or to the public perpetually to operate its railroad for 
their benefit. The express company's duty and liability are conditioned 
by the terms of its contract with the railroad company. By the same 
mark the duty and liability of the Wichita Company in this case is de- 
scribed and fixed by the terms of the Hackney supply contract of 1906, 
and by those terms the Wichita Company is not bound to the city of 
Winfield or its inhabitants, none of whom is a party to that contract, 
to supply natural gas to any of them at the 30-cent rate, or at any other 
rate, until October 23, 1926. 

The analysis and considération of the averments of the complaint 
which hâve now been made hâve resulted in the conclusion that they are 
insufficient to show that the Wichita Company ever made or assumed 
any agreement with, or obligation to, the city or its inhabitants to 
supply natural gas to them, unless that agreement or assumption can 
be found in the Hackney supply contract. Two questions therefore 
arise: Was the Wichita Company on June 14, 1919, when the court 
below dissolved the injunction, bound by the Hackney supply contract, 
as changed by the supplemental agreement of January 2, 1912, to the 
Winfield Natural Gas Company, by a lawful contract, enforceable in 
equity, to deliver natural gas to that company at the rate fixed in that 
contract or at any other rate? Second, if it was so bound, was the 
city of Winfield the proper party to enforce that obligation? 

The first of thèse questions must be answered in the négative; (1) 
because that contract was void for lack of mutuality ever after Janu- 
ary 2, 1912, as to natural gas not delivered and accepted; and (2) be- 
cause, under the complaint and the évidence in this case, the capability 
of the gas wells and acreage of leases in the gas belt of Kansas, de- 
scribed in the contract, to supply natural gas there specified, which 
conditioned the existence of any obligation of the Wichita Company to 
supply it, did not exist on June 19, 1919, and for a long time prior 
thereto. For the reasons for this answer, référence is made to the 
opinion in Hutchinson Gas and Fuel Co. v. Wichita Natural Gas Co., 
where this question is more exhaustively discussed. 

The second of thèse questions must also be answered iii the négative, 
because neither the city nor any of its inhabitants was or is a party to 
that supply contract, or ever became an assignée of any of the obligées 
of the Wichita Company thereunder, either by express assignment 
or subrogation. 

[12] Counsel for the city, throughout the discussion of this case, 
hâve earnestly contended that the court, in the treatment of the parties 
to it, should ignore the différence between the rights and liabilities of 
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the two défendants, between the rights and liabilities of the alleged 
sole stockholder of the Winfield Natural Gas Company, the Wichita 
Company, and the rights and liabiUties of the Winfîeld Natural Gas 
Company ; that it should disregard the express limitations of the spé- 
cial agency of the Winfield Natural Gas Company for the Wichita 
Company created by the Hackney supply contract, treat the former as 
the gênerai agent of the latter, empowered to bind it by an agreement 
of assumption of the obligations of Pattison and his successors, when 
it had no such authority ; and that the court should reinstate the in- 
junction on the theory that thèse parties were in effect one, and that 
that one ought to discharge the obligations of Pattison and his succes- 
sors under the ordinance contract. If equity and justice demanded 
such a course of action by a court of equity, some of the contention^ 
which counsel make might be lawfuUy sustained; but the complaint 
and évidence in this case hâve satisfied that equity and justice demand 
that this course should not be pursued, and that the court should not 
impose upon the Wichita Company and enforce a contract of assump- 
tion which the complaint and the évidence fail to satisfy that it ever 
made. The sole stockholder of a corporation is not the corporation ; it 
is not bound by the obligations, debts, or liabilities of the corporation; 
it does not own, cannot sell, convey, or dispose of, the property of the 
corporation, or bind it by its agreement. Watson v. Bonfils, 116 Fed. 
157, 167, 53 C. C. A. 535, 545; Syndicate Ins. Co. v. Bohn, 65 Fed. 
165, 169, 12 C. C. A. 531, 535, 27 L. R. A. 614. Such was the légal 
relation of the Wichita Company to the Winfield Natural Gas Com- 
pany. 

The Winfield Natural Gas Company was indeed the agent of the 
Wichita Company. But the extent and terms of that agency were set 
down in plain words in the Hackney supply contract; they neither 
empowered nor permitted the Winfield Natural Gas Company to as- 
sume for or on behalf of the Wichita Company the obligations of Patti- 
son and his successors under the ordinance contract. No mistake, 
fraud, deceit, or other équitable ground for avoidance of thèse légal 
relations of the parties bas been discovered in the complaint or in the 
évidence. The reinstatement of the interlocutory injunction would be in 
eflfect a decree of temporary spécifie performance by the Wichita Com- 
pany of alleged contracts which it never made, or which as to their 
executory parts are unenforceable and void. 

The record in this case falls far short of presenting clear proof that 
the court below disregarded any of the applicable rules or principles of 
equity jurisprudence, or abused its discrétion in dissolving the injunc- 
tion. Its order must be affirmed ; and it is so ordered. 
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NEWTON GAS & FUEL CO. v. WICHITA NATURAL GAS CO. 

(Circuit Court of Appeals, Blghth Circuit; August 17, 1920.) 
No. 6536. 

Appeal from the District Court of the United States for the District of 
Eansas. 

Suit by the Newton Gas & Fuel Company against tlie Wichita Natural Cas 
Company. From a decree dismissing tlie complaint, plaintiff appeals. Af- 
flrmed. 

Before SANBORN and CABLAND, Circuit Judges, and TEIEBEB, Dis- 
trict Judge. 

SANBORN, Circuit Judge. The parties in thls case stipulated that it should 
abide by the décision in the case of Hutchinson Gas & Fuel Co. v. Wichita 
Natural Gas Co. (C. C. A.) 267 Fed. 35. 

The decree of dismissal of the complaint, therefore, in this case, must be 
and it is aflElrmed. 



CITÏ OF ATLANTA v. WICHITA NATUBAL GAS CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. August IT, 1920.) 
Nos. 5457-5460, 5462. 

Appeal. from the District Court of the United States for the District of 
Kansas ; John C. Pollock, Judge. 

Separate suits by the City of Atlanta, by the City of Burden, by the City 
of Cambridge, by the City of Udall, and by the City of Arkansas City against 
the Wichita Natural Gas Company and another. From orders in each case, 
dissolving interlocutory injunctions against the défendants, plaintiff in each 
case appeals. Affirmed. 

No. 5457: 

A. M. Jackson, J. E. Torrance, and S. C. Bloss, ail of Winfield, Kan., for 
appellant. 

John H. Brennan, of Bartlesville, 0kl., and R. R. Vermillon, Earle W. Evans, 
Jos. G. Carey, and W. F. LlUeston, ail of Wichita, Kan. (R. A. Brown, of St. 
Joseph, Mo., and H. O. Caster, of Bartlesville, 0kl., of counsel), for appellees. 

No. 5460: 

S. O. Bloss and A. M. Jackson, both of Wichita, Kan. (J. E. Torrance, of 
Wichita, Kan., on the brief ) , for appellant. 

Joseph G. Carey, of Wichita, Kan., and Robert A. Brown, of St. Joseph, Mo. 
(John H. Brennan, of Bartlesville, Okl., R. R. Vermillon, Earle W. Evans, and 
W. F. Lllleston, ail of Wichita, Kan., and H. O. Caster, of Bartlesville, Okl., 
on the brief) , for appellees. 

No. 5462: 

W. Ij. Cunnlngham, of Arkansas City, Kan. (Albert Faulconer and C. Ii. 
Swarts, both of Arkansas City, Kan., on the brief), for appellant. 

Joseph G. Carey, of Wichita, Kan., and Robert A. Brown, of St. Joseph, 
Mo. (John H. Brennan, of Bartlesville, Okl., R. R. Vermillon, Earle W. Evans, 
and W. F. Lllleston, ail of Wichita, Kan., and H. O. Caster, of Bartlesville, 
Okl., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and TRIBBER, Dis- 
trict Judge. 

SANBORN, Circuit Judge. Thèse cases are of the same character as the 
case of City of Winfield v. Wichita Natural Gas Co. and Winfield Natural Gas 
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Co. (C. C. A.) 267 Fed. 47. They are hère on appeals from llke orders of 
the court below, which dissolved slmilar Interlocutory injunctions against the 
Wlehita Natural Gas Company and the respective distributing companles that 
were receivlng natural gas from it and selllng It to the cities and their In- 
habitants under ordinance contracts between thèse cities and the distributing 
companies acting therein, and snpply contracts between the respective dis- 
tributing companys and the Wichita Natural Gas Company in substantlally 
the samc terms as the ordinance contracts and the supply contracts in the 
cases of Hntchlnson Gas & Fuel Co. v. Wichita Natural Gas Oo. (C. C. A.) 267 
Fed 35, and City of Winfield v. Wichita Natural Gas Co. and the Winfleld 
Natural Gas Co. 

While the facts in the cases now In hand are not identical with those In 
either the Hntchlnson Case or the Winfleld Case, they are so slmilar to them 
in eacb of thèse cases that the conclusions reached and the vlews expressed in 
the opinions In those cases are fatal to the claims of the appellants in thèse 
cases that the orders from which they appeal should be reversed, that those 
claims mnst be overruled, and that the orders which dissolved the Injunctions 
In thèse cases must be and they are affirmed. 



LEACH V. CARLISLB, Postmaster. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 27, 1920.) 
No. 2772. 

1. Post office <®=»26 — Fraud order not proper, where question of fraud tums 

on contradictory opinions. 

it was not the d(>sign of Rev. St. §§ 3929, 4041 (Comp. St. §§ 7411, 
7TÛ?,). as to fraud orders, to vest the Postmaster General wlth authority 
to détermine between contradictory vlews held in apparent good falth on 
a subject the merits or demerits of which may fairly be sald to be a matter 
of opinion among those who ought to know. 

2. Post office <S=>26 — Fraud order against seller of sexual rejuvenator held 

proper. 

Fraud order issued against one dolng business as "Organo Prodvict Com- 
pany." advertising and selllng a product called "Organo Tablets" as a 
remi'dy for sexual weakness, hclil proper; the advertising employed mak- 
ing extravagant and unfounded claims. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of IlUnois. 

Suit by Fred Leach, doing business as the Organo Product Com- 
pany, against William B. Carlisle, Postmaster. From decree for 
défendant, plaintiflf appeals. Affirmed. 

Appellant, Fred Leach, under the name of "Packers' Product Company," 
was engaged at Chicago in the business of selllng an alleged remedy for 
sexual wcakness and disorders in men, which lie called "Orchic Extract," con- 
slsting of dried and powdercd sheep's testicles made Into tablet form, and 
wa.s advertiscd, sold, aud remitted for through the United States mails. In 
1917 he was called upou by the Postmaster General to show cause why a 
frand order should not be issued against Packers' Product Company for con- 
dncting a scbeme for obtaiiiing money through the mails by false and fraudu- 
lent preteiisi's, etc., coutrary to sections 3929 and 4041 of the Revised Statutes 
as amended (Comp. St. §§ 7411, 7573). ^ A hearlng was had, and on Aprll 4, 

1 "Sec. 3!»29. The Postmaster General may, upon évidence satisfactory to 
him that any person or company is couducting any • * » scheme or de- 
vice for obtainlng money or property of auy kind through the mailâ by means 
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1918, the fraud order Jssued. Thereupon Leach flled a Mil to restrain the 
postmaster at Chicago from holding and returning mail pursuant to the order. 
TJpon the hearing of that cause, tho District Court denled the injunction and 
diomissed the blU. Thereupon Leach abandoned the name "Packers' Product 
Company," and adopted that of "Organo Product Company," and made some 
changes In his advertising matter, and bcgan marketing the same product, 
calUng It "Organo Tablets," transacting the business through the mails as be- 
fore. 

Proceedings were Instltuted to hâve thls use of the mails declared a scheme 
to defraud under the statutes, and for a supplemental fraud order as to mail of 
Organo Products Company. Another hearing was had, in whlch there was a 
fuU présentation of the Issues. The ground eovered by the former hearing 
was again gone over, but far more elaborately. The Postmaster General 
found that this was a scheme to defraud by use of the mails, and supplemental 
fraud order was Issued accordingly. Thereupon the bill in chancery hereln 
was filed, whereln It Is alleged that the product In question Is one of great 
merit as a remedy for such ills, that plalhtifC practiced no fraud, and dld not 
use the mails to that end, and asklng that the postmaster at Chicago be re- 
strained from holding and disposlng of the mail as presciibed In the fraud 
order. The bill set forth a transcript of ail the proceedings (Including the 
évidence) before the Postmaster General, and a statement of what trans- 
pired in the District Court in the flrst suit there. Leach moved for a tem- 
porary injunction, and the government for a dismlssal of the bill for want of 
equity appearing on Its face. The court denled the injunction and dlsmlssed 
the bill, and Leach brings this appeal. 

Lee D. Mathias, of Chicago, 111., for appellant. 
Charles F. Clyne, John A. Nash and James R. Glass, ail of Chi- 
cago, 111., for appellee. 

Before ALSCHULER, EVANS, and PAGE, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
The question which this record présents is whether, upon the facts 
before him, the Postmaster General was legally warranted in the 
exercise of the large discrétion which in such matters the statutes re- 
pose in him, through making the order complained of . 

The issue which was there most warmly contested was that of the 

of false or fraudulent prêteuses, représentations, or promises, Instruct post- 
masters at any post office at which registered letters arrive dlrected to any 
such person or company, ♦ • ♦ to return ail such registered letters to the 
postmaster at the office at which they were origlnally mailed, wlth the word 
'Fraudulent' plainly written or stamped upon the outside thereof ; and ail 
such letters so returned to such postmasters shall be by them returned to the 
writers thereof, under such régulations as the Postmaster General may pre- 
scribe. • • •" 

(Act Sept. 19, 1890, c. 908, § 2, amended.) 

(Act March 2, 1895.) "The powers conferred upon the Postmaster General 
by the statute of elghteen hundred and ninety, chapter nine hundred and 
eight, section two, are hereby extended and made applicable to ail letters or 
other matter sent by mail." Comp. St. § 7412. 

"Sec. 4041. The Postmaster General may, upon évidence satlsfactory to him 
that any person or company is engaged in conducting any * * • scheme 
for obtainlng money or property of any kind through the mails by means of 
false or fraudulent prêteuses, représentations, or promises, forbid the pay- 
ment by any postmaster to sald person or company of any postal money 
orders drawn to his or Its order, or In hls or its f avor, » » • and may 
provide by régulation for the return to the remltters of the sums named in 
such money orders. * • • »• 
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merit of animal testîcular substances as a retnedy for sexual and 
nervous disorders. Much évidence was adduced upon this, and many 
authorities cited, pro and con. By many it is maintained that they 
are utterly without merit, particularly when administered by the 
mouth, as this is, and not hypodermically, as is often the case ; and 
it was contended for the government that such remédies in gênerai, 
and particularly when so administered, are so manifestly wanting in 
merit that any représentations to the contrary are essentially fraud- 
aient. On the other hand, it was contended, and some évidence tended 
to show, that such substances, administered as this is, hâve proved 
more or less bénéficiai in some of such ailments. 

Search for some cHme or condition or spring or substance which 
would arrest human decay, and restore manly strength and vigor, is 
coeval with love of life and strength, and dread of decay and death. 
Whether wholly or partly predicated on superstition, or fact, or 
both, the thought is as old as the hiils that to partake by way of food 
or otherwise of certain parts of animais will produce bénéficiai effect 
in the corresponding part in man — the brain, the heart, the stomach, 
and notably the testicles. There has long been more or less prévalent 
the practice of resorting to the testicles of animais as an article of 
food or médication for prolonging, restoring, or augmenting manly 
strength and sexual power. Among some it is believed that the lion, 
the tiger, the bull, and other animais of great strength are the most 
efficacious in this regard. Tiie ram also^ has had favorable mention. 
In récent years scientific investigations hâve been conducted, with 
more or less bénéficiai resuit, respecting the employment of animal 
substances in the treatment of human ailments. Pepsin from stom- 
achs is employed to treat some stomach troubles in persons, extracts 
from animal thyroid glands are used for human thyroid ailments, and 
other instances might be cited. Some décades since Dr. Brown-Se- 
quard, a noted French neurologist, conducted a séries of experiments on 
himself with hypodermic administration of animal testicular lymph, as 
to which he reported a very considérable degree of success; and his 
writings on the subject gave impetus to further experiments, and the 
use of such préparations in the treatment of sexual disorders and 
shortcomings. 

[1] Considérable literature is extant upon the subject, and it ap- 
pears that some physicians employ such remédies, and that many 
others decry their use. For some time back such substances hâve been 
made in considérable quantities, and the very testicular product in 
question is made and sold at least by one of the large packers, and 
by a number of the extensive manufacturers hère and abroad, to sup- 
ply any public demand for it. Under the record facts the most that 
could be said is that doctors and others, who might reasonably be sup- 
posed to possess expert knowledge upon the subject, disagree as to 
whether or not such substances hâve any remédiai virtue. 

It was not the design of thèse statutes to vest the Postmaster Gen- 
eral with authority to détermine between contradictory views held in 
apparent good faith upon a subject the merits or demerits of which 
may fairly be said to be a matter of opinion among those who ought 
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to know. American School of Magnetic Healing v. McAnnulty, 187 
U. S. 94, 23 Sup. Ct. 33, 47 h. Ed. 90. It would foUow that, if the 
order herein is sustainable only upon the inefficacy and absolute want 
of remédiai virtue of the substance which appellant sells, the in- 
junction should hâve issued. 

[2] But any so-called remedy, however meritorious, may in its 
exploitation become the subject-matter of fraud. Indeed, it is too 
often seen that articles to which more or less merit is popularly as- 
cribed are made a basis or vehicle to carry the grossest frauds, serv- 
ing only to lend semblance of good faith to the scheme. 

That modesty, or prudery, or whatever else it may be called, which 
puts a ban on frank and unrestricted référence to human sexual parts, 
and enfolds their mention and considération in secrecy and shame, 
has given quacks and charlatans a most fruitful field for opération, of 
which they hâve not been slow to take advantage. Sometimes boldly, 
but often by suggestion and innuendo, they undertake to make ail 
men believe they hâve symptoms of most serious sexual disorders, 
when, in truth, they are more often perfectly normal, and that the 
natural subsidence of virility (which is generally quite as certain as 
the flight of years) will be arrested, and the victim restored to the 
vigor of robust youth, and that ail sexual troubles will be corrected, 
if only that particular nostrum be taken, or that plan persistently fol- 
lowed. He who would operate in this peculiar field of endeavor must 
hâve a spécial care that his scheme is not calculated to instill in men 
unfounded fears, or inspire" in them false hopes, as a means to the 
end of obtaining their money. 

The plan for publicity for such remédies usually comprises litera- 
ture which treats entertainingly, if not always scientifically or even 
truthfully, of the sexual parts, points out symptoms and dangers, and 
has somethings to say of prématuré decay, loss of power, etc. And 
then the proposed remedy, which is given some high-sounding name, 
but which is usually some ordinary and easily obtainable substance, 
is invitingly put forth as a certain cure for conditions which in most 
instances require no treatment, and in most others are beyond it. 
There is ordinarily a warning against quacks and cheats (who are 
intimated to be ail the other workers in the same vineyard), and there 
is the quite unexceptional accompaniment of glowing testimonials from 
grateful users. 

Careful perusal of the literature put out by appellant to effect the 
sale of his tablets induces the conclusion that it dues not ditïer ma- 
terially from the old-time stufï. It is perhaps somewhat more care- 
fully composed, with the évident purpose of avoiding some of the more 
glaring misrepresentations présent in that which brought about the 
first fraud order. But the gênerai purport is the same. 

It consists in the main of a quite lengthy introductory letter, inclos- 
ing a closely printed 20-page booklet. The letter expresses the belief 
of "Organo Products Company" that they ofïer "the very best method 
and remedy for regaining îost sexual power." The reader is then in- 
formed that the alluring advertisements of others who ofïer treatment 
for such aliments are intended to make every one who reads them fear- 
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fui of his condition. The intent is evidently to impress the reader 
with the complète absence of such intent on the part of this con- 
cern ; the psychological effect of which apparent f rankness being prob- 
ably the more greatly to impress the reader with the startUng state- 
ments thereafter made. It is further said in the letter that after mid- 
dle âge the sexual powers gradually décline, but in the booklet it is 
♦stated that "nature intended man to retain ail his powers and îacul- 
ties unimpaired to an advanced âge." The letter then discusses some- 
what sexual weaknesses, with another assertion of honest behef that 
"Organo tablets" will do more than any other remedy to efïect a cure. 
A short disquisition follows on the use of extracts from animal glands 
as human remédies, particularly the thyroid glands, of which probably 
the public has more or less gênerai information, and then it is asserted 
that "Organo tablets are based on the same theory or scientific prin- 
ciple." The letter closes with a request to read the booklet, and the 
suggestion that the reader "waste no further experiments, but order 
a course of our treatment, and we give every assurance that you will 
be more than pleased with its results." 

The outside front cover of the booklet is occupied with the large- 
type legend, "Are You 100 fo Efficient? The présent time requires 
energy and endurance," and inside this cover page the reader is wam- 
cd in black-f aced letters that : 

"To be ambîîious and Succeed In Life, your Nervous System must be Well 
and Strong, your Blood must be full of Vigor and Vitallty. Tou must 
hâve a Bright Mind and Full Ccntrol of ail your Faculties. But if you are 
Discouraged, Gloomy, Irritable and hâve a worn out Nervous System, then, 
each day only adds to your Misery." 

The object of the booklet is stated to be to "explain to men of ma- 
ture âge a treatise of a private nature, which we believe will be of 
interest to you, even though you may not at the présent time be in 
need of same." This introduction is of course calculated to induce 
those who hâve read thus far, eagerly to peruse the rest of it. It is 
arranged under attractive, large-type headings, such as "Neurasthenia," 
"Organotherapy," "The gauge which most accurately marks presenility 
or prématuré old âge," "Prove to yourself what the blood can do," 
"What a wonderfui sensation," "Physical décline — its causes and con- 
séquences — no man is exempt," "Appearance no indication of health 
and manly power," "Any man is liable to be weak," "Do not let false 
pride stop you from being cured," "First law of nature," "Sexual 
power is seldom lost," "Relation of nerves to bodily functions," "Or- 
gano tablets supply missing éléments," "Organo tablets a logical rem- 
edy," "Work with nature's laws," "What manly strength is," "Reserve 
nerve force," concluding with the admonition, "Be fair with 
yourself," under which last head the reader is urged to frankly ask 
himself, "Do I need it?" and is solemnly adjured not to "overestimate" 
his condition, but to give himself "the benefit of what Organo tablets 
can accomplish" as "a powerful aid to the nutrition of the organs," 
followed by the usual assurance that it contains no "minerai or poison- 
ous products," and that it "fully agrées and lives up to the latest Pure 
Food and Drug Act," again assuring the reader that this is "no fake 
267 F.— 5 
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médical company, no C. O. D. scheme, no fake guaranties, no free trial 
treatments, no frauds or humbugs in any form"; and in other parts 
caution is urged against "patent medicines, no cure no pay, electrical 
belts and appliances, etc.," although the évidence discloses that some 
years before a similar order was lodged against Leach for exploiting 
a glass vacuum developer of maie sexual parts. Under each of thèse 
subject heads there is duly presented a detailed and amplified discus- 
sion of the proposition stated. 

In order to attest the excellence of testicular extracts, it is asserted 
that it "is being recommended and prescribed by leading physicians 
throughout the civilized world" ; but to convince the reader that, aside 
from physicians, he must resort to appéllant alone to obtain this "na- 
ture's wonderful remedy," it is stated that it is "not regularly on the 
market," and would hâve it inferred that thèse tablets hâve ingrédients 
and qualities peculiar to themselves, and that appéllant alone can Supply 
them, in àtating that "Organo tablets are prepared in accordance with 
our orders," and again, "We tell you frankly that this product and 
wonderful remedy is being compounded for us in oné of the largest 
and best laboratories of the world," etc. ; the f act being that it is a 
product which this manufacturing concern (and others as well) pré- 
pares, in nowise différent in ingrédients and qualities than are thèse 
tablets, and sells them to ail corners, just as it would raake and sell qUi^ 
nme capsules, pepsin tablets, and other préparations, infinité in variety, 
and having much or little merit, for whieh there may be demand. 

But, whatever may be the remédiai merit of testicular substances, 
their most ardent partisans do not begin to justify the extravagant and 
unfounded claims which the booklet makes, among thèse : 

"PresenlUty or prématuré old âge • * * can in most cases be relieved or 
deferred by careful or conscientious treatment wIth Organo tablets." 

"If everything on earth lias failed you, a short trial of Organo tablets will 
show you results which should more than repay you for the small investment 
pequired. Do not wait till it is too late. We will help you, if you believe In 
a good common-sense method and honest treatment." 

"We cannot look into our bodies and see the organs work ; therefore at 
tlmes it is even difficult to apply the correct treatment, unless it be a logical 
remedy, such as Organo tablets." 

"When he finds that nature must hâve assistance, he will use a fuU course of 
Organo tablets and store up a reserve fund of nerve force." 

"Organo tablets are a reliable préparation for building up wasted organs and 
low vitality." 

"Its gênerai action is that of a powerful rebuilder and rejuvenator." 

"The timëly use of organo tablets for a reasonable length of time seldom 
fails in Invigorating the fùhctlons of the body, bringing about tissue repair, 
so that those parts that are weak are strengthened and restored to their 
normal condition." 

"There are In America to-day millions of men between 17 and 65 years of 
âge who are earnestly seeking relief from sexual weakness in some form or 
stage." 

"Bvery year hundreds of thousands are added to the already long list of 
men who suffer from lack of manly strength." ; 

"A powerful nerve-building, strength-giving tonic and invigorating treatr 
ment, such as Organo Tablets, Is needed to assist lagging energy, strengthen 
the nerVes that contre! the sexual organs, and bring back to normal strength 
thbse organs that are weak." 
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"Testicular extract Is prescribed by leadlng physicians throughout the 
clvilized world for Nervous Weakness, General Debility, Sexual Décline or 
Weakened Manhood, Urinary Disorders, Lame Back, Lack o£ ambition, energj 
and nerve force, Sleeplessness, and Run Down System." 

"Organo Tablets are not an experiment, • * • are a rellable prépara- 
tion for building up wasted organs and low vltality; increases the 'stamina,' 
the staylng power, the responsive nerve force, that makes you capable of en- 
Joylng life; Invigorates man's virile strength; a reliable treatment for ail 
Nervous Affections, Nervous Debility, Physical Weaknesses, and Functional 
Disorders." 

The record does not warrant the conclusion that even appellant be- 
lieved such broad assertions, nor that he was a physician or a sci- 
entist, or had conducted expérimenta or investigations; and it does 
not appear that he had basis for any belief whatever on the subject. 
The assertion of spécial and peculiar merit for "organo tablets" over 
and above, testicular products by any other name or style is wholly 
without basis in fact. In this particular field, with its narrow limita- 
tions, and its possibilities at best jnvolved in uncertainty and doubt, 
there would be manifest difficulty in preparing advertising matter 
which avoids grossly extravagant and unwarranted représentations. 
But this very difficulty, far from justifying such departure, would im- 
pose on those who glean in it, and would extract profit out of the 
exploitation of such articles, spécial care to see that what is so put 
forth is not calculated to deceive and defraud the public. 

We are of opinion that this record, not only fails to show that the 
Postmaster General had no warrant in law for his order, but that, on 
the contrary, it shows there was abundant ground for it. 

The decree of the District Court is affirmed. 



THE THES8AL0NIKL* 
Appeal of NATIONAL STEAM NAVIGATION CO., LIMITED, OF GBEECE. 

(Circuit C!ourt of Appeals, Second Circuit. August 11, 1920.) 

L Shippiing <S=»209 (3) —Evidence held to show that water In vessel, whlch 
caused abandonment, came frooi outside. 

Evidence in procecding to limit liability for loss of a vessel, wlth cargo 
and baggage, which showed that the vessel was abandoned after a quan- 
tity of water far greater than the contents of the boilers had entered the 
engine room during a storm, when the engines were stopped, held to show 
that the water entered from outside, not from the boilers, so that the loss 
was not due to unseaworthlness of the boilers. 

t. Shipping <S=>207 — ^Abandonment when vessel was not past saving is error 
of navigation, for which liability may be limited. 

The abandonment of a vessel by her master and crew, when the vessel 
is not yet past saving, is an error of navigation, and management, foi 
which the owners can limlt their liability uuder the Harter Act (Comp. 
St. i§ 802^8035). 
8. Shipping <S=>209(3) — ^Evidence held to show vessel was seaworthy. 

In proceeding to limit liability, évidence of inspections of the vessel and 
her rating and condition held to show that she was seaworthy when she 
started on her last voyage, and that her loss was caused by périls of the 
sea. 

^=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & IndexM 
•Certiorarl deniod £64 U. S. — , 41 Sup. Ct. 63, 65 L. Kd. — . 
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4. Sbipping <&=>166(1) — Steamship not însurer as to passengers; "ordinary 

care." 

A steamship company is not an insurer as to passengers on the vessel, 
but only llable for "ordinary care" ; that Is, care according to the cir- 
cumstanees, whlch In case of stormy and dangerous weather conditions la 
a very high degree of care. 

[Ed. Note. — For other définitions, see Words and Phrases, rirst and 
Second Séries, Ordinary Care.] 

5. Shipping <S=»120, 167(1) — Steamship not liable for loss of cargo and bas- 

gage, caused by excepted péril. 

A steamship company is an insurer as to the cargo and the passen- 
gers' baggage, unless the loss was brought within an exception of the bill 
of lading or passenger ticket. 

6. Shipping ©=^209 (3) — ^Bnrden of proving négligence is oa passenger or con- 

signée. 

In proceeding to llmlt Habllity, the burden is on the passenger or con- 
signée to prove négligence by tbe steamship company as the cause of loss 
of baggage or cargo. 

7. Shipping <S=>307 — ^Defects in boilers, which would only resuit in delay, do 

not render vessel unseaworthy. 

The only charges of unseaworthlness in the pleadlngs and proofs were 
connected with the boilers, engines, and sounding pipes. Assuming them 
ail to be establlshed, the only resuit would be a delay in the prosecutlon 
of the voyage, and the owners would not be llable, because the proximate 
cause of the loss of the vessel was a péril of the sea. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Pétition by the National Steam Navigation Company, Limited, o£ 
Greece, owner of the steamship Thessaloniki, for Umitation of lia- 
biUty. From a decree denying the pétition, petitioner appeals. Re- 
versed, with directions to enter a decree exonerating petitioner. 

John D. Stephanidis and Kirlin, Woolsey, Campbell, Hickox & Keat- 
ing, ail of New York City (J. Parker Kirlin, Cletus Keating, and L. De 
Grove Potter, ail of New York City, of counsel), for appellant. 

Cafter, Ledyard & Milburn, of New York City (Walter F. Taylor, 
and J. M. Richardson L,yeth, both of New York City, of counsel), for 
certain appealing claimants. 

Harrington, Bigham & Englar, of New York City (D. Roger Englar 
and T. Catesby Jones, both of New York City, of xounseï), for ap- 
pellee and various other cargo claimants. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of the 
District Court denying the pétition of the National Steam Navigation 
Company, Limited, of Greece, owner of the steamer Thessaloniki, for 
limitation of liability, and at the same time claiming complète exonér- 
ation. The vessel was abandoned and sunk at sea January 6, 1916. 
Claims for Personal injuries to passengers, and for loss of baggage 
and cargo, aggregating $976,075.98, hâve been filed with the commis- 
sioner. The opinion of the District Court is printed in the margin.^ 

The District Judge denled the pétition to limit, and held the peti- 
tioner liable in f ull, on the ground that the steamer's boilers were in 

@=3For other cases see same topic & KEY-NVMBER in ail Key-Numbered Dlgests & Indexes 

' See note at end ot case. 
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an unseaworthy condition at the beginning of the voyage, with the 
knowledge and privity of the petitioner, and that this was the cause 
of the abandonment of the vessel. He found as a fact that there was 
no proof of water coming into her from the outside at the time of 
abandonment, saying: 

"The testimony of the wltnesses for the clalmants is much more satls- 
factory upon this point than that of the wltnesses for petitioner; but, in 
any event, it may be sald that petitioner bas failed to demonstrate wlth 
satisfactory proof that waters came in through a broken porthole, or any 
other manner from the exterlor of the shlp, so as to cause damage to the 
englne and boiler equipment from any inrush from outside the shlp. If any 
water dld corne In, It may falrly be assumed from the testimony that such 
water played no part, or, in any event, a very minor part, in disabling the 
vessel. The theory of loosened rivets and other théories more or less contra^ 
dictory, advanced by the testimony on behalf of the petitioner, seem to be 
entltled to little considération ; whereas, the testimony reasonably supports 
the contention of clalmants that the accumulation of water in the englne room 
was aue to the failure of the pumps to do thelr work. There seems to be no 
doubt that the ordinary water circulating in an englne room of this character 
will accumulate in substantlal quantlties, if not continuously pumped ont; 
obvlously, when boilers are leaking continuously, the amount of water would 
be increased. The considérable amounl of water which was in the englne 
room of the Thessalonlkl when she was abandoned Is easily explalned by the 
leaking of the boilers and the failure to pump out the accumulated water." 

There was abundant évidence that weather of most extraordinary 
violence was encountered for long periods between December 21st 
and January 5th (American calendar), when the vessel was abandon- 
ed. Certainly during the storm of December 21st water did appear in 
large quantities in the engine room and stoke hole, and we are con- 
vinced that it came through a broken porthole in the cross coal bunker. 
This water was pumped out when the place of the leak was covered, 
and ail leaking ceased. 

Shordy after midnight of January 4th, the steamer being then in 
tow of the steamer Patris, the towing lines broke after 36 hours of 
towing, and the Patris was lost sight of in a snowstorm. At 8 a. m. 
the chief engineer reported to the captain that water had been again 
appearing in the engine room and stoke hole. No water wels found in 
the cargo holds. Although the engines were stopped, and ail the 
steam was used on the pnmps, they could do no more than keep the 
water from rising. The steamer was rolling in the trough of the sea, 
and on the morning of the 5th the water began to gain on the pumps, 
and at 4 p. m., with from 3 to 5 feet of water in the stoke hole, the 
fire in the lower furnaces put out, the officers and crew, with only the 
clothes they stood in and what they could carry in their hands, aban- 
doned the vessel and went aboard the steamer Perugia, which had ar- 
rived about 3 p. m. in answer to an S. O. S. wireless call sent out on 
the morning of the 4th. 

[1] It is said that the cause of the présence of water in the sec- 
ond storm is purely conjectural ; but we think the évidence is irrésist- 
ible that it came through the bottom of the vessel. It is neither neces- 
sary nor possible to locate the place and character of the leak pre- 
cisely. The water could not hâve continued to rise from the accumu- 
lation of cooling water, because the engines were stopped and ail steam 
used for the pumps. It could not hâve corne from the boilers, because 
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the only leaks proved were at the ends of the tubes in the back tube 
plates, sufficient to reduce the steam power, but not to put out the fires. 
Moreover, the tubes f ound to be leaking, comparatively f ew in num- 
ber, were plugged. If water had been leaking wholesale from the 
boilers, ail danger would hâve been prevented by letting them empty 
their whole contents into the bilges. The highest estimate of their 
contents is 40 tons each, or 160 tons for the four boilers, whereas it 
would take 400 tons to reach the floor of the stoke hole, and 600 tons 
to reach the fîoor of the engine room. 

[2] We think it quite incredible that a valuable steamer and cargo 
would hâve been abandoned within 300 miles of New York, if they 
were not past saving. However, had this been the case, it would hâve 
been an error in the navigation and management of the vessel, for 
which the owners would not be liable under the Harter Act (Comp. 
St. §§ 8029-8035), if they had exercised due diligence to make her 
seaworthy. 

[3] The only charges of unseaworthiness in the pleadings and in 
the proofs are connected with the boilers, engines, and sounding pipes. 
We may assume them ail to be established, and the only resuit would 
be delay in the prosecution of the voyage. As to the sounding pipes, 
we are quite satisfied that they were properly equipped with roses, 
which doubtless were more or less clogged by small particles of coal 
carried from the cross coal bunker through which the water came. 

In respect to the huU, the proof is that tiie vessel was of most sub- 
stantial construction, in excess of Lloyd's requirements ; that at the 
time of abandonment she had the classification of the British Corpo- 
ration, which is but one, and of the highest class ; that the hull was 
examined in dry dock in July, 1913, by the marine superintendent of 
the Ellerman Line, the owner, and in August by the inspecter of the 
British Corporation, and found in good condition; in April, 1915, the 
hull was passed on the annual inspection by the United States in- 
specter at New York as in good condition, and the vessel's certificate 
as a passenger steamer continued; in September, 1915, the hull was 
again examined in dry dock at New York; and in November, 1915, at 
Pirzeus. This seems to us to afford abundant évidence of seaworthi- 
ness and we find that the proximate cause of the loss was péril of the 
sea. 

[4-6] The steamship company was not an insurer as to the passen- 
gers, but only liable for ordinary care; that is, care according to the 
circumstances, in this case a very high degree of care. As to the cargo 
and passengers' baggage, it was an insurer ; but, if the loss was brought 
within an exception of the bill of lading or of the passenger ticket, 
proof that the carrier was guilty of négligence lies upon the shipper 
or consignée and the passenger. 

[7] The passenger tickets did exempt the company from liability for 
damage resulting from storm, and in gênerai from ail accidents on 
the sea, and the bills of lading exempted the carrier from liability for 
loss occasioned by the act of God, périls of the sea, or other accidents 
of navigation. The company, having proved a péril of the sea as 
the proximate and adéquate cause of the loss, is entitled to complète 
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exonération. If the claimants had filed libels in the court below, their 
libels should hâve been dismissed. 

The decree is reversed, and the court below directed to enter a 
decree exonerating the petitioner appellant, with costs of this court, 
but, under the circumstances, without costs of the District Court. 

Note. — The following is the opinion of Mayer, District Judge, referred to 
In the opinion above: 

MAYER, District Judge. Petitioner has brought this proeeeding to limit 
its liability as owner of the Thessaloniki, which was abandoned at sea on 
January 5, 1916, and presumably sank. A cargo of substantial value was 
lost, but there was no loss of life. Petitioner dénies liability, and allèges 
that, if any liability exists, It arose without the knowledge or privity of peti- 
tioner. 

The Thessaloniki was buUt for the EUerman Llne in 1890 at Belfast, and 
was originally the British vessel City of Vienna. In November, 1913, she 
was sold to petitioner, her name was changed to Thessaloniki, and thereafter 
she sailed under the Greek flag. She had the highest class In the British 
Corporation which she kept untll the time of her loss. She was well buUt, 
In excess of Lloyd's reijuirenients, and was maintained in good repalr whlle 
operated by the Bllerman Line. She was a stèel screw steamer of 2,895 net 
tonnage, deadweight capacity 6,500 tons, 412.3 feet long, 46.7 feet beam, 29.3 
feet depth of hold. She had four holds, two aft aud two forward of the engine 
room, and underneath thèse and the engine compartment there were six 
tanks, of 45 tons capacity each, for water. She was equlpped with a triple 
expansion engine, having one high-pressure, one intermediate, and one low- 
pressure cylinder. The indicated horse power of her engines was 3,200, and, 
accordifag to Constanditis, her chief engineer, thèse engines were the largest 
of any Greek merchaut vessel. The engines normally made 56 to 58 révolu- 
tions per minute llght, and about 54 loaded, which gave the ship a speed of 
from 10 to 10 Vi miles per hour. 

At the outset, petitioner is faced with the burden of showing that the 
loss of the vessel "was occasioned by one of the périls for which he was not 
responsible." Clark v. Barnwell, 12 How. 272, 13 L. Ed. 985; The Folmina, 
212 U. S. 354, 361, 29 Sup. Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 748. Under 
the Harter Act, the shlpowner "must prove that thè vessel was seaworthy 
at the time of beginning the voyage or that due diligence had been used to 
make her so." The Wildcroft, 201 U. S. 378, 386, 26 Sup. Ct. 467, 50 L. Ed. 
794. 

Claimants urge (1) that petitioner has not succeeded in expiai ning the loss 
of the steamer, or assigning a cause intelligible from or supported by the 
tcstimony; and (2) that the proxlmate cause of the loss was the détective 
condition of the boilers — a condition which, claimants assert, must hâve 
exlsted before the Thessaloniki left Greece on her last voyage, and could 
not hâve arlsen because of acts done or occurrences on the voyage itself. As 
might be expected, there is a sharp conflict of testlmony in regard to this 
vital point of the condition of the boilers ; but dehors the words of wltnesses 
there are some undlsputed facts which are of service in arrlving at a conclu- 
sion. In addition, in this case, the expert testimony has been of real service 
in preseutlng clearly the two différent théories as to the boller condition and 
action which the contendlng parties advance. 

On November 16, 1915,2 tf,e Thessaloniki sailed from Plrœus, Greece, bound 
for New York. She stopped at Calamata, Patras, Messina, and Algiers, pass- 
ing Gibraltar on December Ist. According to her normal rate of full speed, 
she should hâve arrlved in New York by about December 16th. On Decem- 
ber 21st, however, she was still about 600 miles from New York. After 
varions expériences, to be referred to Infra, the vessel on December 30th, was 

^The dates are glven according to the American calendar, which is 13 days 
later than the Greek dates used in the log book. 
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about 300 miles from New York and flnally, on January 5th, the steamer was 
ahandoned by her erew, whose members were taken aboard the Perugla and 
thus conveyed to New ïork. 

In accounting for the loss o£ the steamer, the position of petltloner Is 
thus stated by itè counsel, In thelr brléf : "The évidence taken in the case 
and the records of the weather bureau show that the Thessaloniki met 
rough weather, high seas, and adverse winds almost continuously durlng 
the entire voyage, that the speed of the vessel was greatly retarded, and that 
on and after December 21st she encountered four cyclones and weather of ex- 
traordinary violence. Thèse périls caused damage to the vessel's equipment 
&nd machinery, and a leak, apparently beneath the cross bunkers, which 
admitted water in such large quantlties as to requlre the abandonment of 
the vessel. * * * It Is contended on behalf of the petitioner that the 
slow speed of the vessel, the breakdown of the boilers, and the eventual loss 
of the ship were ail due to the siBa périls encountered on the voyage. As a 
matter of fact, the speed and the condition of the boilers were immaterlal, as 
the loss of the vessel was pïoxlmately caused by the leak in the vessel, and 
was not in any way due to the condition of the boilers, three of which had 
been cleaned and repaired and were in working order when the vessel was 
ahandoned." 

We are thus led to inquire (1) as to weather conditions; (2) as to the 
leak, if any; and (3) as to the boiler condition during and before the 
voyage. 

(1) The Weather. — Up to December 21st the weather was ijo différent 
than that which might be expected on the Atlantic in November and De- 
cember of any year. The best guide in particular is the captain's log, and 
a gênerai guide is the testimony of Mr. Klmball, meteorologist of the United 
States Weather Bureau. There is also the diàry of Peaskee, the ship's doetor, 
who reveals himself as rather an apprehenslve and amusing person ; but, 
while the doetor (who, for the purposes ôf this case,' must be regarded as 
a landsman) clearly Indicated that his fears were seldom absent, yet, be- 
cause his descriptions cannot be regarded as the accurate statements of a 
trained navigator, they must be disregarded. 

It is, of course, a matter of common knowledge that weather Is deserlbed 
with différent adjectlves, dépendent partly on Impression, partly on use of 
language, and partly on expérience, and thus two persons may mean the 
same condition, when one speaks of a "violent" wind and the other of a 
"strong" wind. It Is therefore highly helpful, when a description may be 
read in the llght of a standard, and thIs can be done In the case of the log 
of Capt. Goulandris and the skllled Interprétation of Mr. Kimball. 

The captain used eight words tb indicate wind forces; 1. e. : (1) Calm; 
(2) little wind; (3) moderate 'wind ; (4) much wind; (5) strong wind; 
(6) violent vrind; (7) gale; ana (8) cyclone. Remembering thIs ascending 
nomenclature, It will be at once appreciated that "strong wind, with rough 
sea" — an entry which frequently appears prior to December 21st — means 
little of serlous import; nor can any signiflcance be attached to such an 
entry as that made at Calamata, when the log records, "Owing t» the rough 
sea, three barrels of sugar fell Into the lighter and were broken." The océan 
in the late fall or early wlnter is not an Inland summer stream, and much 
worse conditions may be found In the harbor on a windy wintry day. 

A detailed examinatlon of the log, the testimony of the captain himself, 
the pétition of the petitioner, and the accounts, among others, of First 
Officer Orloff, Second Oflicer Plankïs, and Third Officer Roonomides, show 
that the weather, prlor to December 21st, was not in any sensé unusual, nor 
of a charactef to damage a vessel which, on November 16th, salled with a 
stout huU. Further, the records of Mr. Klmball showed that no vessels 
anywhere near the same gênerai viclnlty as the Thessaloniki reported any 
wind force In excess of No. 6 on the Beaufort scale — a strong breeze — ^prior 
to December 26th. It Is true that Mr. Klmball thought, on a theoretical 
basls, that stronger wlnds mlght hâve been encountered, the most severe be- 
ing force 9 — a strong gale — on December llth and 12th ; but, even assuming 



THE THESSALONIKI 73 

(2b7 F.) 

this, hls testimony showèd, generally sï)€aking, that the weather conditions 
prier to December 21st were not unusual for ttiat time of year, indeed better 
than the theretofore average expérience. 

There was a good deal of spéculative suggestion, whicli dealt with isobars 
and the like, whlch may at once be laid aside. Such déductions as may be 
drawn from an expert considération of this kind may be useful in the scientlf- 
Ic progress of weather forecastlng — not as yet an exact science — but are 
nnsteady service In determinlng the précise weather condition on a certain 
date at a particular place. Indeed, It is a matter of common expérience that 
within a short distance of a light breeze there may be a considérable wind, or 
that it may be raining uptown and clear downtown. 

On December 21st, the log records: "Hurricane, ungovernable, violent, 
windstorm ; * • * wlnd became most violent as well as the sea." 

This severe weather, however, continued for less than 24 hours and no 
damage was sustained. However a considérable amount of water collected 
in the engine room and the Captain called a meeting of the olHcers and en- 
gineers and "it was decided on account of the ship's condition to call for 
help SS 'Stampalia' the nearest to us; and Immediately she steamed to us. 
We are also steaming hard to meet her." 

The "Stampalia" approached and, says the log, "We pumped ail the 
waters ont. * * • We inspecteà the double bottoms to see whether the 
waters are entering again but we found them dry. After that we inspected 
ail the holds and coal bunkers. In a bunker we found a port hole broken 
from whlch the waters came in." 

At 4 A. M., on December 23d, the Thessaloniki, convoyed by the "Stampalia" 
encountered only a "light wind with swelling^ôf the sea" and at 8:30 A. M., 
"after a conférence held by the Captain and offlcers and the engineers, see- 
Ing that there Is no danger, we decided to leave the steamer free to continue 
her journey and we continued our journey^ alone." Thereupon, the "Stampa- 
lia" was dismissed and the "Thessaloniki" proceeded only 324 miles or 
about 4% knots per hour until December 26th, although during thèse three 
days there were only about twelve hours of bad weather ; 1. e., from "violent 
wind with big rough sea," to "very strong wiud with big rough sea." On 
December 26th the vessel encountered a very severe storm, described at 8 A. 
M. as "the weather became stormy" and at noon as "hurricane continues 
with more rage and waves rushing violently on deck." By midnight the 
"weather was considerably improved." "A high wave broke on the deck and 
caused much damage to the bridge and the deck, a boat was taken away 
* * * another wave smashed two of our boats and caused such other. dam- 
age on the deck." 

On December 27th "the weather belng improved, we continued our journey." 
On December 28th, some of the oflScers, witlîout the Captain's consent, sent out 
dlstress signais by wireless, "although" the Captain recorded In the log, 
"there was no immédiate danger." On December 29th, sails were rlgged up on 
both masts. About 7 P. M. "the wind became most violent and changed to a 
hurricane" and Jat midnight, "the hurricane" continued "with the same rage." 

On the morning of December 30th, distress signais were sent out by common 
consent, the steamer then being about 300 miles from New îork. On Decem- 
ber 28th, the 2 p. m. log entry showed "a boiler was emptied for repairing and 
cleaning its tubes which were loslng" and at midnight "we still proceed, with 
the cleaning and repairing of the boiler." On the morning of December 29th, 
the "cleaned boiler was put in use" but later in the morning "another boiler 
was emptied for cleaning." Later, the "cleaning of the boiler ended and was 
used." 

The entry as of noon December 30th stated, "The englneer informed us that 
the bollers sustained injury, as resuit of whlch we are proceeding slowly." 
At the time the revenue cutter Seneca and the Britlsh steamer Florizel were 
approaching to assist, and while awaiting them, "we stopped the engine, and 
we are endeavoring to repalr and clean the boilers." 

On December 31st, the work on the boilers being completed, the Thessalo- 
nlki's engines could be moved slowly. At this time the Greek steamer Patrls, 
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a shlp of the same Une as the Thessalonlki, had jolned the group of ressels 
which.were coming to the Thessalonlki's assistance. The Florizel came In 
slght at 5 p. m. on this date, and the Patrls at 10 :45 p. m. Upon the arrivai 
of the Patrls, the master of the Thessalonlki dlsmlssed the Florizel, which 
was still standing by, and the revenue cutter Seneca, which had not yet corne 
In slght, and on the followlng mornlng, January Ist, the passengers of the 
Thessalonlki were transferred in small boats to the Patrls, which then put a 
tow line on the Thessalonlki and endeavored to tow her to New York. The 
towlng Unes parted from tlme to tlme, but the towlng opérations contlnued 
with oceàslonal interruptions fnom the mornlng of January Ist until about 
midnlght between January 3d and 4th. On January 2d the Thessalonlki 
sought the assistance of the Dutch seamer Proclon, asking her if she w^ould 
tow the Thessalonlki in case the Patrls failed, but the Proclon decllned. " 

Shortly after midnlght, between January Sd and 4th, the tow line havlng 
broken, the Patrls was lost to view in a blizzard. Some water havlng been 
found In the englne room, the Thessalonlki agaln sent out urgent dlstress 
signais, to which a number of steamers responded, including the Danish 
steamer United States, and the Brltlsh steamer Perugla. By this tlme the 
dlstress signais from the Thessalonlki seem to bave become a habit, and the 
Thessalonlki was wallowlng in the sea, while other vessels such as the 
Stampalla, were going to and coming from New York. 

Finally, on January 5th, the Perugla came up and the crew of the Thessalo- 
nlki abandoned her and came to New York on the Perugla. 

To recapitufate : There was really no bad weather until December 21st. 
That storm lasted less than 24 hours, and the next severe storm dld not occur 
until December 26th. 

(2) The Leak. — Shortly after the arrivai of the crew of the Thessalonlki 
in New York, a libel was flled in this court on behalf of a passenger named 
Williams. Several wltnesses were examined de bene esse on behalf of llbelant 
Such testimony Is usually important and useful. Ordlnarlly It Is glven at a 
time when wltnesses do not fully see the purpoae of the examiner's questions, 
and when memory Is not affected by lapse of tlme nor partisan leanlng. 

First Offlcer Orloff testifled that he first thought the steamer was In 
danger, on the occasion of the first storm (December 21st), "because of the 
appearance of water which the pump could not pump out quickly." This 
water appeared In the coal bunker and also in the boller room. The englneers 
told Orloff about the water, and when he flrst heard It he "went downstairs 
to see," and found "there was much water also In the coal bunkers and In 
the boller rooms." An investigation was therefore made, apparently of a 
thorough character. "We looked," testifled Orloff, "at ail the port holes to 
see if any of them were broken ; very little water used to come through the 
port holes, BUt not so much as to flU up the quantity of water that was In 
the boat; then we looked at the cargo holds, partieularly No. 1 and 2, fear- 
ing that water was coming in from that section; because the water was so 
much in that région we made a spécial Investigation of that section. Q. 
Oould you flnd out how water came Into the ship? A. No." 

Bernardos, a fireman or coal passer, testifled that he dld not see any hole 
where the water could come in. Pienkos, the. second oflicer, testifled that 
there was no water in the cargo holds, and he accounted for the water on 
grounds other than entry from the exterior of the ship. Hatjoglou, oiler, and 
Oarlstlnos, donkeyman, both wltnesses at the trial, and Peremenls and Kor- 
teses, flremen, examined In New York by déposition, ail testined. In effect, 
that the accumulation of water in the englne room was due to the fact that 
the pumps would not work, and not due to any water coming In from the 
outslde of the vessel. On the other hand, Stylidiadas, second engineer, testi- 
fled that the vessel became unmanageable on account of rough weather after 
the time that the towlng Unes of the Patrls broke. The exact date to which 
Stylidiadas refers Is not clear, but this Incident seems to bave occurred on 
January Ist., Stylidiadas said that, "after the lapse of three or four hours, 
waters appeared In the cross bunker" and "ran down to the boUer room 
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and the engine room." But he falled to state how the water got Into the 
bunker. 

Constanditls testlfled that the Patris towUne broke three times, and after 
the last break "large quantifies of water got Into the boUer room, bunker 
and engine room" ; but he does net satisfactorily account for the présence 
of the water. Captain Goulandrls testified that, after the chain broke, he 
and the earpenter sounded to see if there was water In the holds, and found 
ail the holds dry, but saw water In the boiler room and coal bunker and 
engine room, and surmised "that the waters were coming from the bunker, 
because they appeared there before." He stated : "I went into the coal bunkers 
and inspected the empty space of the coal bunkers ; I looked up on the roof 
to see if there was any hole. I did not discover any, but the water was 
coming, and I saw the water was coming In from the coal ; as the coal was 
In there, I could not see where the water was coming ïrom." He was 
then asked whether the water was coming from below, and he answered: 
"Yes ; my explanation of this was, as I could not discover any other place, 
that the water was coming from below, and I surmised that the hold must 
hâve gotten loose down below ; that a rivet or rivets got loose." 

Economides, third officer, testified that he went on watch at mldnight on 
January 3d ; that the towllne broke and the ship became unmanageable ; that 
at about 3 o'clock in the mornlng the engineer came up and notifled him that 
there was water in the engine roôm, and that, although they kept pumping 
the waters ail the time, the waters were increasing; but it is Impossible to 
flnd in hls testimony any clear statement as to how the water got Into the 
vessel. 

The testimony of the witnesses for clalmants Is much more satlsfactory 
upon this point than that of the witnesses for petitloner; but, in any event, 
it may be said that petitloner has falled to demonstrate wlth sî^tlstactory proof 
that waters came in through a broken port hole or any other manner from 
the exterior of the ship, so as to cause damage to the engine and boiler 
equlpment from any Inrush from outslde the ship. If any water did come in, 
it may fairly be assumed from the testimony that such water played no part, 
or, In any event, a very minor part, in disabling the vessel. The theory of 
loosened rivets, and other théories more or lèss contradictory, advanced by 
the testimony on behalf of petitloner, seem to be entltled to little considéra- 
tion ; whereas, the testimony reasonably supports the contention of clalmants 
that the accumulation of water in the engine room was due to the failure of 
the pumps to do their work. There seems to be no doubt that the ordinary 
water circulatlng in an engine room of this character wlll accumulate in 
substantlal quantitles If not contlnuousliy pumped out, and obviously, when 
bollers are leaking continuously, the amount of water would be increased. 
The considérable amount of water which was in the engine room of the Thes- 
saionikl when she was abandoned is easily explained by the leaking of the 
boilers and the failure to pump out the accumulated water. 

(3) The Boilers. — The testimony having excluded the hypothesis as to a 
leak of some kind as the proximate cause of the condition of the ship, and ail 
agreeing that the damage done by the storms had no effect on the huU so far 
as the locomotion or progress of the vessel was concerned, there is no escape 
from the conclusion that the situation in which the vessel found itself was 
due to some defeet of the boilers. Contradictory, and In some Instances rather 
absurd, explanatlons are attempted by some of the officers of the vessel to 
account for the disaàter; but one cannot perform the task of reading thèse 
many pages of testimony without concluding that the proximate cause of 
the loss of the vessel was some boiler condition. The question, then, la 
whether that condition exlsted when the Thessalonikl left Pirœus or occurred 
durlng the voyage. Ordinarlly, the testimony first, and expert testimony sec- 
ond ; but, In this case, It wlll be helpfui to examine flrst the théories and 
explanatlons of the experts, and then see how the testimony flts thèse théories 
and explanatlons. 

Each side had two experts, ail men of high character and acknowledged 
equlpment. Messrs. McNaught and Eaight, experts for the clalmants, had. 



76 267 FEDERAL REPORTER 

however, the advantagc over Messrs. Martin and Ross, experts for petltloner. 
In that both Mr. McNaught and Mr. Halght had had actual sea expérience. 
It is no reflection upon the abillty of Messrs. Halght, Martin, and Ross, who 
are well and favorably known to the court, to state that Mr. McNaught, for 
the purposes of thls case, was one of the most Impresslve and convincing 
experts to whom I hare ever listcned. In addition to a clear understandlng 
of the subject-matter, and a trained technlcal appréciation of the questions 
Involved, Mr. McNaught bas had the great advantage of a long and varied 
active expérience In the englne room, having served as cbief engineer on shlps 
for many years, and having been practlcally ail over the world in that capacity. 
Such an expérience, whën an expert is both upright and intelligent, is of 
great service in resolving any questions of doubt, because it is well known, 
and especially at sea, that theory and practice do not always accord. The 
theory of Mr. Martin, briefly stated, was that a boiler could be seriously 
damaged merely through the entrance of cold air Into the furnaces during 
bad flring incident to rough weather, and that thls resuit mlght occur, though 
flremen dld thelr duty as best they could in the circumstances. Thls theory 
was theory pure and simple, unsupported by even the hearsay talk as to ves- 
sels which had thus suffered. 

Mr. Ross ejcpressed the view, in substance, that unequal expansion in the 
■boiler tends to cause leaky tubes, and that such Inequality of expansion Is 
much more likely to occur where there is a deposlt of scale on the outslde of 
the tubes. He referred, as a, précèdent, to a paper read by Mr. Howden In 
1886 ; but nothing In thls paper is Inconsistent with the contention of clalm- 
ants, or the theory of thelr experts, for the paper concludes as follows : "This 
conclusion Is indeed not left to mère inference — it Is a fact wlthin the ex- 
périence of most sea-going engineers worklng wIth chimney drafts that, 
when considérable scale accumulâtes on a back tube plate of an ordinary 
marine boiler, if a furnace door is suddenly opened under certain conditions 
of draft, the rush of cold air causes the tubes to leak." 

It is net contended that, when tubes are covered with scale, they wlll not 
be likely to bégln to leak, and that thls tendency will be increased by inequali- 
ty of flring. The leaklng of tubes was the grave problem in the early days 
of marine boilers, and the constant effort bas been to ellminate this dlfBculty, 
and that effort has been falrly attained. Rough weather is to be expected 
during many periods of the year, and may occur at any tlme, and, with 
rough weather, inequality of flring may be expected ; but, if the theory of 
petltloner's experts is to be accepted, then Scotch boUers (as were those on 
the Thessalonlki ) must be regarded as a fallure, and as yet marine engineers 
do not thus unhappUy classify thls "widely used standard equlpment. Both 
Mr. McNaught and Mr. Halght, in answer to the hypothetical question, stated 
that the condition of the boUers as they existed on December 27th and 28th 
(upon the assumption of the façt stated in the question) could not hâve been 
brought about by the events of the voyage. In other words, thelr testimony 
cornes down to the proposition that the boilers could not bave been completely 
and properly cleaned when the vessel started on Us voyage. 

It Is impractlcable to discuss In détail the testimony of the experts and 
the numerous possible conditions which necessarily were discussed in seeklng 
for an adéquate explanation of the boiler condition, and the détails as to the 
condenser, the thinning out of the tubes, and the plugglng, must be ascertalned 
by a perusal of the testimony ; but the foUowlng extract f rom Mr. McNaught's 
testimony sets forth, in simple language, what very well may happen if thls 
important part of a shlp's equlpment is not jealously watched and dealt with. 

"By the Court: Q. Rlght on that subject, just give me briefly the klnd of 
conduct of an engineer which would tend to impair or perhaps destroy the effl- 
clency of the tubes. A. WeU, picture, your honor, a shlp brand new, an aver- 
age shlp, with a careless engineer, going to sea In her. He allows bis boilers 
to become sait through négligence In not worklng his evaporator, which is 
frequently done; In turn, bis boilers become extremely dirty and foui, due 
to the deposlt of sait water which he has allowed to go into his boilers.. He 
makes a voyage, and when he empties his boilers, instead of examlning them 
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carefully, having ail the heated surfaces cleaned of the scale whlch has been 
deposited, the scale Is allowed to remain, except in palpable places, such as 
the top of the furnace, or the tube plate, or tube sheet, which is a very vital 
part and should be carefully attended to. If allowed to gather its accumula- 
tion of scale, after a period posslbly of 12 months, he will Inunediately begin 
to hâve trouble with his tube ends, where they go through the back tube ends, 
due to the overheatlng of the tube sheet itself and the unequal expansion in 
the tubes ; the tubes become coated with so much scale that when the fires 
are bright and clean, and the boilers working well, the conduction of the tubes 
is such as to allow the tubes to become overheated, because the scale prevents 
the beat from being conducted through the tubes to the water. The tubes ex- 
pand more than the rest of the boilers, which causes, of course, a slight 
shifting of the tube where ft is expanded in the back tube sheet, due to the 
expansion, and unfortunately causes serious leaks. Thèse leaks continue, and 
the engineer or the shore people, as the case may be, go into the boilers and 
put in the tube expander and again expand the tube. The process of expand- 
ing the tube is a thinning of the tube or an expansion of the tube; sothat 
each time — I hâve seen a tube expanded in the back connection and eut 
through just by expanding — that is the résistance of the tube plate to the ex- 
panding of the tube ; so that thls scale remains on the tube sheet, and thèse 
leaks occur several times, and the tube is several times expanded, until you 
reach a condition where It is practically impossible to continue working tne 
boilers." 

There is much In the testlmony which tends to expose the facts upon the as- 
sumption of which Mr. McNaught and Mr. Haight expressed their opinions 
"and based their conclusions (Koufos, Raftopoulos, Vourloumis, Hatjoglou, 
Peremenis, Carlstinos, and Kortesis). Some of this testimony cornes from 
humble men, and some of it is marked by inaceuracies and contradictions. 
But nevertheless the impression is left that somethlng was wrong with the 
boilers. The picture is one of testimony adduced by both sides, each at times 
disclosing détails whlch are Inconsistent and occasicnally grotesque. It is im- 
practicable to analyze this testimony, witness by witness ; but, when it is ail 
donc with, It is difiBcult to elimlnate the impression, supra, that the boilers 
were not in proper condition when the vessel left Pirœus, and it certainly Is 
very hard to account for the tardy progress of the voyage prier to December 
21st on any other theory. 

Thus against considérable fact testimony, and against the clear and logical 
explanation of claimants' experts, there Is opposed really only the direct 
testimony of the chief engineer, Constanditis, and of the marine surveyor, 
Alexander Kairis. Stylidiadas, second engineer, and Demeterios Kairis and 
Andrleoplues, third engineers, merely gave gênerai testimony to the effect that 
the boilers were In good condition when the .vessel left Pirœus. Ceconomopou- 
lis, the contracter who was employed to clean the boilers at Pirœus, testified 
merely to having cleaned the boilers In the same way that he always cleaned 
boilers. Direct testimony, involving visual Inspection, cornes down to that 
given by Constanditis and Alexander Kairis. 

As affecting the testimony of Constanditis, the case présents two rather un- 
usual circumstances. The deck oflBcers kept a scrap log, as well as the offi- 
ciai deck log, while an engine room log was kept under the supervision of the 
chief engineer. Of thèse three logs only the officiai deck log (from which quo- 
tatious hâve been extracted, supra), was produced. In the Williams Case, 
almost at the commencement of the examination of Cap. Goulandris, counsel 
for claimants called for the log book, which was not then produced, because 
said to be in possession of the Greek consul. On the subséquent examination 
of Goulandris, at a later date, he produced the log. When OrlofC, the flrst 
offlcer, was examined, he said, "My scrap book (meaning scrap log) the cap- 
tain has, and the log book shows the exact position." Counsel then called 
for the production of the scrap log book, whereupon counsel for petitioner 
stated, "If the •captaln has it, I will produce it; I can't say whether he has 
It or not." 
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In thé course of the examination of Orloff, he was asked when he first 
had trouble with the boilers, and he answered, "I don't remember exactly, 
but, if you wish me, I can ref er to the log book, because I know we stopped one 
day to clean up certain tubes of a boiler." H^ then looked at the log book 
and answered, "There Is no entry in the log book; I remember very well, as 
we stopped to clean up the tubes of the boiler." La ter he was asked whether 
there was an entry in the ship's scrap log book showing the date when the 
vessel stopped to clean up the boiler, and he answered, "Yes; I made an 
entry, as well as the other mates ; the captain bas it ; I had ail my entries 
there." Counsel for claimants again called for production of the scrap book, 
and a little later repeated his request. According to OrlofC, the captain took 
the scrap book, and had it on the Perugia, and when Orloff was further ques- 
tloned, he answered : "Because the scrap log book contains every movement of 
the ship, we cannot do otherwise than niake every entry in that scrap log 
book ; I don't know if that entry appears in the présent log book." At a 
later date, when Orloff was further examined, counsel for petitioner inslsted 
that there was only one log book kept on board the ship. As he put it : "That 
is the captain's version ; • * • the captain says there is no scrap log 
book." 

TJndoubtedly counsel was stating what had been told to him, but the evid^ence 
is convincing that there was a scrap log book, and the excuse for its nonpro- 
ductlon is that Itwas so wet that the captain did not think it worth taklng 
off the vessel. Some of the witnesses testified that they saw the scrap log on 
the Perugia, where it was belng used in writing up the ofiBcial deck log. 

It is well known, as Orloff indicàted", that the sCrap logoften contains a 
considérable amount of détail) whleh, sometimes, is not fully transcribed into' 
the officiai log, and therefore, when important questions of f act arise, as in 
the' case at bar, there is no assurance, necessarily, that the. officiai log con- 
tains àH that was written in the scrap log, and, if Orloff is to be believed, at 
least one Instance has been quoted where there was the failure to enter In the 
officiai log an Important expérience In connection with the boilers which, ac- 
cording to Orloff's recollection, had been entered in the scrap log. In addition, 
the chief englneer's log disappeared in a manner which is inherently peculiar. 
The one record- which a seafaring man holds onto is the log. If he has truly 
recorded thé events of a voyage, he knows that the log may be of vital im- 
portance in aequitting him of blâme, and, if the testimony heard in many 
litigatldns is any guide, it maiy safely be asserted that a consdentious officer 
will do everything in his power to préserve the log, even though it be water- 
soaiîed. 

The chief englneer COnstanditis, admitted that he took the log with him 
aboard the Perugia; that it was stolen from him, but later found in such a 
mutilated. condition that he did not conslder It worth preserving. It is hard 
tp assign any reason which any one could hâve for stealing or mutilating the 
englneer's log book, and it is Interesting to note that the officers took good 
care to préserve their certifleates and other documents, as well as the mails 
and bags containing their personal effects. 

The conclusion is irrésistible that there was something in one or both of 
thèse log books, and particularly In the log book of the chief engineer, which 
inade their loss désirable from the point of view of those who kept tliese 
books and were charged with their custody. It Is not too much to say that 
it itiay falrly be assumed that an ofiBcer will préserve even the most mutilat- 
ed record of this kind in the hope that, perhaps, some of its entries may be 
restored, or, in any event, that the officer may be able to exhibit what he has, 
and thuS satisfy the Inquiry as to his good faith. This serions circumstance, 
together with other testimony of Oonstanditis, in which he attempts to ex- 
plain the actions of and results in the boiler and engine rooms, combine to 
destroy, or in any event seriously Impair, his testimony as to the condition 
of the boiler% when the vessel left Pirseus. It must not be forgotten that, If 
the boilers werenot in good condition, such a situation would lay a heavy 
burden upon the chief englneer, and might readily affect his future as a re- 
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sponsible man, even though the bad condition of the boilers was due to the 
haste of his employers or to some otiier reason. 

In respect of Kairis, tlio situation is one of exceeding dellcacy. He is un- 
doubtedly a capable man, and bas been In the employ of responsible concerns, 
and there bas been conflded to blm the performance of bighly important du- 
ties. To say positively that either he or Constanditis hâve uot told the truth 
«pon a vital point might, if the court is wrong, do a lasting injustice to men 
vvho hâve led industrious and honorable lives. Therefore I shall content my- 
self by stating that the testimony of Kairis was not convincing. He was 
greatly confused as to dates and events when asked about a collatéral matter, 
in an examination designed to test his credibility. 

It is urged that his memory as to the drydocking of the Thessaloniki was 
searched upon a point immaterial to the issues. This contention is sound so 
far as affects the question of fact as to the condition of the boilers, but it is 
unsound so far as affects credibility. A lay witness is not always keen to 
realize the purpose and effect of an examination or cross-examination, and 
very often what secms to be a collatéral inquiry proves highly useful in ae- 
termining the credence which is to be given to testimony. A witness may 
think that the Inquiry Is important and material, and may seek to escape what 
he conjures In his mind may be the conséquence of answers along a given Une, 
and, when a witness is as confused and mistaken as Kairis was upon this 
point, It is difficult for the court to be satisfled or convinced that his recollec- 
tion In respect of Important occurrences may be relied upon. 

Pe-haps, therefore, the most agreeable way of putting the matter is to say 
that the testimony adduced by petitioner as to the condition of the boilers 
when the vessel left Pirœus Is so seriously contradicted by other direct testi- 
mony as to the condition of the boilers during the voyage, by the slow prog- 
ress of the vessel up to December 21st, by the detailed history of the conduct 
and movements of the vessel and the actions of the boilers f rom the time 
difflculty was discovered until the end of the voyage, and, finally, and by the 
reasonable and logical opinions of the experts for claimants, that the resuit 
must be reached that the boilers ,were dirty and In bad condition and unflt for 
the voyage when the Thessaloniki left Pirœus. 

In reachlng this conclusion, I hâve not overlooked the previoua expériences 
ol the vessel, such as that at Bermuda, and the hydrostatic test made by 
the United States local inspectors. The only one of thèse previous expériences 
which needs comment Is that of the Inspection by the United States officiais. 
That such a test does not destroy claimants' contention is, I think, dlstlnctly 
disposed of by the statement of Mr. McNaught, as follows: 

"The hydrostatic test Is a mcans of preventlng serions accidents, but Is not 
by any means reliable as provlng the machine, or the boller, rather, to be 
efficient under steam. I bave known of a hydrostatic test, In which a séries 
of stays broke under the additional pressure, and the men in charge were 
not careful enough to examine the boilers after the test, and the boilers had 
gone under steam, and that part had lost Its stay, through the nine stays 
bulging out six inches from the flat plate, proving that, although the nine 
stays remalned externally tight, when the beat came onto it, it bulged under 
the strain with a less pressure." (See also Haight's testimony.) 

Concluding, therefore, that négligence must be imputed to the petitioner, 
the final and exceedingly difficult question is that of petitloner's pri\'ity or 
knowledge. The solution of this question rests in great measure upon the 
dutles Imposed upon or practlccd by Alexander Kairis and Maris Embericos 
and their relation to petitioner. Embericos was the managing director of 
petitioner, and had the supervision of its ships, and, generally, of ail its 
naval matters. Kairis was a consulting marine engineer In gênerai practice at 
Athens. He was also employed to perf orm certain services In connection with 
petitloner's ships. On this point Kairis testified, when examined In Greece, 
as follows : 

"A. When the ship arrives In Pirîeus, at the National Steam Navigation 
Company, the captain and engineers report to the conjpany, and then Capt. 
Maris Embiricos will call me and give me the list to go on board and in- 
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spect ail thèse repalrs, inspect 1( there Is any more repairs required on the 

ship, and I call the shop man on the shlp, and we arrange the repairs there. 

• * • 

"Q. Tou were prepared tô hear from the engineers, or be notifled by the 
englneers, o£ any spécifie conditions on the ship, were you? A. The engineers ; 
when anythlng happens, they tell me. 

"Q. That is, If there is any spécifie condition? A. What do you mean, 
spécifie? 

"Q. Any spécial condition of the shlp that they want to invite your at- 
tention to, they do so? It may be the chief engineer or one of the subordi- 
nates? A. You know the engineers of the ship notlfy the company. Then 
Capt. Embiricos, manager, he calls me and sends me on the ship to examine 
this. 

"Q. And when you are on the ship, It may be that you from time to time 
eee reason to dlscuss with the engineers the condition of the ship? A. Tes. 

"Q. The engine department? A. Yes. 

"Q. The boller department? A. Tes. 

"Q. Everything? A. Tes. 

"Q. As the resuit of the inspection that you made at thls particular time, just 
a few days previous to her departure from Pirœus, you saw the chief engineer 
of the ship, and some of the engineers of the ship, did you not? A. The chief 
engineer. I hâve nothlng to do with the other engineers. I call always the 
chief engineer. I hâve nothlng to do with the other engineers. 

"Q. They are présent, are they not? A. Tes, 

"Q. But you discussed it with the chief engineer? A. Tes. • • « 

"Q. Now, then, what repairs did you do to the ship before she salled from 
Pirœus to Salonica and Kavalla? A. I will bring you to-morrow the list. 

"Q. Will you tell me now, from the best of your recollection? A. In 
Pirœus my work is very large, and hère I cannot remember ail the partlcu- 
lars — so many I can't remember ; but to-morrow, if you like, we will send 
somebody and take from the office. ♦ * ♦ 

"Q. I ask you now, sir, as chief engineer of thls Une, and consulting engi- 
neer of this Une, to tell me what repairs were made on the ship at the time 
you just referred to, at the time she salled from Pirœus to Salonica and 
Kavalla? A. I will brlng you to-morrow the paper. That is ail about it. 

"Q. Glve us an idea? A. I don't remember, you know. 

"Q. Hâve you no idea? A. I can't remember. 

"Q. Nothlng about it? A. I can't remember the repairs. I will give you 
to-morrow the list. ♦ • • 

"Q. What repalrs did you recommend at that tlmeî Not what repairs 
were made, but what repairs you recommended at that time? A. The chief 
engineer makes a list of what repairs are required, and when the ship is 
hère Capt. Embiricos sends me on board the ship to examine the repairs. 
After I décide If thèse repairs are necessary, I call the engine maker, and 
v/e arrange it to be done. If you like, this time, now we can go in the office. 
The papers are ready there. * • * 

"Q. Of your Independent recollection, now, you can testify to nothlng con- 
cerning any repairs that you recommended to thls shlp the last day preceding 
the voyage on which she was lost? A. Haven't I already stated once; no? 

"Q. Do you keep a copy of ail your surveys and other statements and 
recommenda tiens regardlng repairs In your own office? * * * A. For the 
big work only ; for the big service only ; not for the small service. 

"Q. Did you keep in your own prlvate files a copy of any survey or recom- 
mendation that you made with référence to repairs on this ship at the time 
that you referred to just now? A. No; only the Ust mentioned it. The list 
mentioned it, which is given to the repalrer who returued It with the account, 
and it is put In the files of the company. 

"Q. Who prépares the list? A. The Ust is prepared by the flrst engineer, 
and I go and sanction it. 

"Q. Did you sign it? A. No. 
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"Q. DId the chlef englneer sign It? A. No; he doesn't either sign It. It 
only mentions the names of the things required and which we give to thf 
Works. 

"Q. This recommendatlon for repalrs, which is recommended by you Is 
not signed by either yourself or the chief englneer o£ the ship? A. No. 

"Q. On whose billhead or paper is the list made? A. Thls list is made 
in the ship by the engineer and I go and sanction it, and afterwards, when 
the work has been done, I sign the list, and Mr. Maris Emblricos afterwards 
signs it, and it goes to the cashier and is pald." 

Later, when asked as to the condition of the condenser, Kairis answered: 
"A. The engineer did not report anything to me. He told me everything was 
In order ; * ♦ * as the engineer did not tell me anything, I did not make 
any" test of the condenser. The steam valve, he said, "was in good order 
beeause it was never reported from the chief engineer." 

From this and other testimony it is plain that, in the early stages of the 
examlnation of Kairis, he had little, if any, independent recollection of the 
repairs reported as necessary to be done, and this weak recollection was 
probably due to the procédure. That procédure was for the chief engineer to 
submlt his list of repairs to Emblricos, and then for Kairis to go to the 
«bip and approve or disapprove the items on the list. The next step was to 
report to the company. 

"Q. It was your duty to report to the company, was it not, any condition 
that you found about the vessel that needed attention? A. Certainly. When 
I used to inspect, and find anything, I used to tell the company. 

"Q. By 'company' you mean the National Steam Navigation Company oj 
Greece, do you? A. Tes; the owners of the steamer which I Inspect. 

•'Q. And anything that came to your attention regarding the condition of 
the ship, by what you saw, or by what some one may bave told you — you al- 
ways made a report of it to the company, or in some way told them about 
it? * * * A. When I am sent to Inspect a ship and find anything, I tell 
them of It. When I find it in order, I tell them It is in order. 

"Q. But when you found things not in order, whether you saw them yourself 
or it is called to your attention, you always report to the company? A. I 
report to the company." 

Emblricos was an experienced master of steamers. He testlfled that he 
had "not a great expérience" as a marine engineer, "but by the many years 
I was at sea, what any experienced captain may bave, I bave got it." The 
company "receives notes of what is required to be done, and we always give 
instructions that it should be done." "We had Kairis who gives his opinion 
In the différent matters arising and who bears the rank of superintending en- 
gineer to a lot of Greek shlps." 

In regard to Inspection, the following Is sufflciently important to extract in 
extenso. 

"Q. As I understand It, the only inspection made of the ship — that is, the 
only Inspection made at Pirœus — Is the one that is made by Mr. Kairis? A. 
les, to the machinery. I and Avgoustis go on board and inspect the ship. 

"Q. That is, you Inspect the hull generally? A. ïes, generally; and, if I 
don't go, some one else goes. 

"Q. If you don't go, who Is the some one who does go? A. Avgoustis gives 
the captain and the flrst and second mates a report. 

"Q. Are thèse inspections made at ail times wlth some director of the 
Une présent, you or some other director? A. No ; It is always I. No other 
one. I am— ^never absent from Pirœus. 

"Q. Did you go on board and Inspect the Thessalonikl at PIrseus on her 
arrivai from New York and Bermuda, on the voyage previous to the one on 
which she was lost? A. I don't remember exactly If I went, but generally 
I go myself on board and inspect them. 

"Q. Then you cannot swear positively that you or another director made an 
inspection at the time 1 bave just referred to? A. Other directors don't go on 
board. I am the only director who goes on board. 

267 F.— 6 
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"Q. If you dld not go on board, then Mr. Embiricos, no director o( the 
Company made inspection at that tlme. A. There don't exlst any other di- 
rectors that go on board. I am the only one. The other directors of the 
Company don't examine the ships. 

"Q. And If you did not go on board on this occasion, then that Inspection 
by you as a director of the company was not made? A. If I don't go on 
board the Inspection Is made by the people we hâve specially for inspecting. 
For Instance, if I am absent from my house it does not mean that it falls 
in. • * * 

"Q. Mr. Embiricos, I wlsh you would please tell us completely and fuUy 
just what inspection the corporation itself made, if any, at the time that the 
Tessel arrived at Pirœus from New ïork and Bermuda on the previous 
voyage to the one on vehich she was lost? A. How should I remember that. 
Bvery voyage we make the ships undergo repairs. 

"Q. You don't recall, then, whether any inspection was made, whatever, at 
this time I hâve just referred to? A. ïhe Inspection took place. What re- 
palrs were taken in hand I don't remember. The ships are always inspected 
when they arrive at.Pirseus. 

"Q. Mr. Embiricos, I haven't asked ahythlng about repairs. I hâve not 
asked now about what is usually done when ships. arrive in Pirœus. I hâve 
confined my question to the nature of the inspection made, or the Inspection 
made, if any, of the steamship Thessaloniki by the National Steam Naviga- 
tion Company of Greece, the owners of that ship, at the time the shlp arrived 
at Pirœus from New York and Bermuda on or about the 30th day of October, 
1915? A. That is exactly what I don't remember. I don't even remember the 
date, but Eairis, Avgoustis, and the captaln are always regular in their 
inspection. 

"Q. Did you see any inspection made, yourself, at this partlcular time? 
A. Of course. Meanwhile I hâve been three or four times into that steamer, ' 
but whàt was done I can't remember. 

"Q. Do you of your own Personal knowledge know whether or not any 
Inspection was made at Plrseus, on or about the 30th day of October, 1915 
(Greek calendar), of the boilers, englues, pumps, and huU of the steamship 
Thessaloniki? A. Of course It is done. Whenever a shlp arrives, an Inspection 
is made. I hâve said this about thirty times already. 

"Q. I am asking the question, not about what happened on other times. 
I am asking your Personal knowledge at this particular time I am speaking 
ofî A. Of course I am certain that on this voyage It was made minutely 
from stem to stern, from the bottom to the top, of the machinery, etc. 

"Q. Do you know that personally? A. Of course, as the company, I am 
sure that the ship left in order. 

"Q. I renew my question. A. An Inspection was made perfectiy on that 
voyage. 

"Q. (to the Interpréter). Is he testlfying of his own knowledge of that? 
Did he see It made? A. Of course, I went three and four times on board that 
steamer, and saw that It was done, and I also foUow everything that Is 
done. 

"Q. Well, as you foUow everything that is done, please just tell us just what 
was done on that inspection you hâve just spoke of. Don't you make your 
Inspection by the same gênerai method every time? A. Tes, always; but 
the ships are a lot, and I don't know exactly what happened on that shlp. 

"Q. Please tell us the method of making that inspection — the gênerai method 
that you go about making Inspection of ail your ships? A. I go on board 
with Avgoustis and Kalris, accompenied by the captaln, and we make a 
gênerai inspection, from stem to stern, of the hull. 

"Q. Is there anything else to that inspection? A. And Kalris generally 
goes down to Inspect the machinery, but I olten go with him and Inspect the 
shlp. 

"Q. Do you go down to the engine room sometimes? A. Always. 

"Q. Do you enter the boiler room sometimes? A. Often; but this toyage 
I did not go down. 
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"Q. On thls Toyage you diû not personally go Into the boiler room? A. I 
do not remember 1( on that voyage I had gone down into the boiier room. 

"Q. You cannot swear positively whether you did or did not? A. No; I 
can't remember. 

"Q. What is your best recollection abo"t Itî A. I don't recoUect If I 
went or not. I don't give great care to such matters, as I am not a speclallst, 
a technical speclalist ; but there is Kairis. 

"Q. You mentioned the name of a man named Avgoustls, who accompanled 
you on certain of thèse inspections of the ship, at the time referred to hère. 
What was his officiai title with the ccmpany? A. I hâve mentioned it. He 
Is caterer, and also chief of the stewards. I mean inspecter of the stewards. 
And he also looks and sees that the third class should be in order, the cabins, 
etc. He helps me. He has great expérience; he is 25 years at sea, and he 
assists me by letting me know what requires being done. 

"Q. In other words, you were thoroughly familiar with the condition of the 
ship Thessalonikl in every respect af the time she sailed from Pirœus for New 
York on her last voyage, on the voyage at which time she was lost? A. Of 
course. That which was done to ail the other transatlantic liners for the last 
nine years was also done to that. We gave it our gréatest care. 

"Q. Mr. Embiricos, is your answer to my last question yes or no? A. 
Which is the last answer? 

"Q. (to the interpréter) : In which I asked him if he was familiar with 
the condition of the ship when she sailed? A. Yes. 

"Q. And you were familiar with her condition before she salléd on that 
voyage? A. Yes; I bave said so. Yes. * * ♦ 

"Q. Do you ever take any interest in examining the log books of your ves- 
sels from time to time as gênerai manager, to ascertain the speed or condi- 
tion of the vessels? A. Yes. 

"Q. That is, you keep posted as to the gênerai speed and condition of the 
vessels, from time to time? A. Yes. ♦ * * 

"Q. And it Is through that chaunel, is it, that you get any knowledge that 
you may bave of the technical condition of the vessels — through Mr. Kairis? 
A. Yes; the channel is through Mr. Kairis and the chief engineer of the 
ship. 

"Q. Am I correct In observlng the other day that Mr. Kairis has an oflBce 
in the building, in your suite hère in the building? A. He passes from hère 
often. 

"Q. Has he got an oflBce hère, a room for his work? A. We bave an office 
hère, just for the purpose of Interviewing the englneers in gênerai hère. 

"Q. This is the head office of the company, is it? The main office? A. Yes." 

It is interesting to note that Embiricos was endeavoring to make plain 
be.vond question that his familiarity with the ship justified him in stating 
that it was, in ail respects, in good order. It is not unfair to conclude, 
however, that when he realized the effect of his answers that he always went 
down to the englne room, and often to the boiler room, he thought he would 
safeguard himself by stating that on this occasion he did not; but, not being 
quite sure as to whether such an answer would do, he immediately sought 
refuge In the equivocal "I can't remember" — a striking inconsistency within 
the space of three succeeding questions. 

In addition, the list of repairs to be done was thrown away by the repalr 
man Perrakis. This may bave been entirely innocent so far as Perrakis 
is concerned, but the resuit is that a contemporaneous record of great Im- 
portance is not available. The question is not merely what repairs were 
done, but what repairs were thought necessary to be done, and this list be- 
comes of substantlal interest, because Embiricos must bave known its con- 
tents. Indeed, it is seldom that a serlous case is characterized by the dls- 
appearance of three records (this list and the two logs) which might thçow 
must light on vital facts. 

The inspection of the Greek authorities at Pirœus must be dismissed as of 
no value. The examlnation of the Classification Society made by Kairis 
forms no basis for rellance by petltioner, because it cannot be regarded as au 
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Independent examinatlon, In vlew of the employment of Kalris by petltioner. 
Indeed, such service to two masters is Inconsistent, and such practice is 
Inferentlally dlsapproved by Mr. Barnes, the Lloyd's surveyor at Pirœus. The 
work donc at Mlddlesbrough in 1913 was, no doubt, satisfactory as far as It 
went, but in no way négatives the conclusion that the boilers needed further 
careful attention at Pirœus. 

Without further analysls of many pages of testimony, it must be concluded 
on the facts, as a fact, that Embiricos laiew the condition of the boilere 
vrhen the shlp left Pirseus. If such is too etrong a statement, it may be 
said, in any event, that the petitioner has falled to prove want of knowledg» 
or privlty. Matter of Beichert Towing Llne, 251 Fed. 214, 163 0. C. A. 370 ; 
The John H. Starin, 191 Fed. 800, 112 0. 0. A. 286 ; In re P. Sandford Koss, 
204 Fed. 249, 122 C. O. A. 516. 

Flnally, it may be asked what motive could Embiricos bave had in letting 
the ship sail in an unfit condition? He was heavily interested flnancially; 
that he supposed for one moment that the ship would get into difflcultles is 
unthinkable. But time was important. The war was making bottoms great 
earners, and delays were unprofitaBle. To clean thèse boilers thoroughly 
was a tedious job, which, to one who did not apprehend any real danger, could 
just as well be done in New York, rather than delay the voyage of a vessel 
carrying a large and profitable cargo. It was doubtless as much of a shock 
to Embiricos, as to every one else in interest, when he learned that a ship 
was lost in a part of the Atlantic in which many other vessels had success- 
fuUy weathered the storms and had found their way safely to and from ports 
of destination. 

The pétition must be denied, with costs. 

I bave not deemed it necessary to discuss the contention as to the racine 
«f the propeller. 

Settle decree on flve days' notice. 



NEE V. UNITED STATES. JACOBS v. SAME. SCHBADER t. SAMB. 

(Circuit Court of Appeals, Third Circuit. July 13, 1920.) 
Nos. 2553-2555. 

1. Criminal law <®=»780(3) — Refusai to instruct on accomplice testimony not 

error. 

While it is proper to caution the jury to scrutinize the testimony of 
. an accomplice, refusai of an Instruction that they should not rely on 
such testimony, unless it produces in their minds the most positive convic- 
tion of its truth, was not error. 

2. Indietment and information <@='166 — ^Names of unknown eonspirators need 

not be proved. 

Under an indietment charging conspiracy between défendants and with 
others unknown, where the conspiracy between défendants and the overt 
acts alleged are proved, and that they must bave been aided by others, 
it is not cssential to conviction that the names of such others be shown. 

3. Conspiracy <&='45 — Large discrétion in admission of évidence. 

In a prosecution for conspiracy to deal illegally in narcotic drugs, a 
check made by one of défendants, payable to one of the same name as a 
proved agent of an importer of such drugs, supplemented by évidence of 
identity of the indorsement on the check with a proved signature of such 
agent, held admissible, under the rule that in conspiracy cases the court 
, has a wide discrétion on the admission of évidence. 

4. Conspiracy <S=»45 — ^Evidence admissible to show Ulegal purpose. 

In a prosecution for conspiracy to deal illegally in narcotic drugs, évi- 
dence that a person to whom one défendant gave a check rêceived drugs 

€=3For otiier cases see same topic & KET-NUMBER In ail Ker-Numbered Digests & Indexe* 
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of such klnd from a Oanadlan custom house as agent for a firm -whicli was 
a dealer in drugs held admissible. 
8. Criminal law <S=956(1) — Déniai of Icave to tafae newly discovered évi- 
dence discretionary. 

Refusai of leave to défendants to take alleged newly discovered évi- 
dence in support of a motion for new trial, ou the ground that such évi- 
dence, if as alleged, vrould not avail défendants, held within the discré- 
tion of the court. 
6. CWminal law <ss=>369(2) — Evidence of other offense admissible to prove 
overt aet. 

Where narcotic drugs chargea in the indlctment to hâve been concealed 
by défendants pursuant to a consplracy to sell the same in violation of 
law were found In a safe, where they had been placed by one of défend- 
ants, and évidence that défendants were engaged in a business in vio- 
lation of the State law, as shown by their own évidence, was also found in 
the safe, such fact mlght be consldered on the question of concealment 
of the drugs. 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Criminal prosecution by the United States against Patrick Née, Hen- 
ry Jacobs, and John Schrader. Judgment of conviction and défend- 
ants separately bring error. Affirmed. 

Oliver K. Eaton, of Pittsburgh, Pa., for plaintiffs in error. 
John M. Henry, of Pittsburgh, Pa., for the United States. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The three plaintifïs-in-error were tried 
with one Goodwin for conspiring to violate laws of the United States. 
Criminal Code, § 37 (Comp. St. § 10201). The indictment con- 
tained two counts. The first charged the défendants with combining 
and conspiring together and with persons unknown to receive, con- 
ceal, sell and facilitate the transportation, concealment and sale of 
smoking opium as prohibited by the Act of February 9, 1909, amehd- 
ed by the Act of January 17, 1914 (Comp. St. §§ 8800-^801f) ; the 
second count charged them with conspiring together and with persons 
unknown to deal in and sell morphine sulphate, a derivative of opium, 
in violation of the registration and tax provisions of the Act of De- 
cember 17, 1914, known as the Harrison Act (Comp. St. §§ 6287g- 
6287q). 

The overt act charged in the first count was, that Née, in further- 
ance of the conspiracy, concealed in a safe at a certain place 101 
cans of smoking opium; and the overt acts charged in the second 
count were that- Née concealed in a safe 45 ounces of morphine sul- 
phate ; that Schrader sold thirty grains of morphine sulphate to Wil- 
liams and thirty grains of smoking opium to Acker ; and that Jacobs 
sold one ounce of morphine sulphate to Smith and one ounce to Gam- 
ble, without having registered, etc. The testimony further showed as- 
sociation of certain of the défendants in the business of bookmaking 
and association in the occupancy of premises in which were found 
évidences of traffic in opium. 

^s>For other cases see same topic & KEY-NUMBEK iu ail Key-Numbered Dlgests & Indexes 
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Ail were convicted. Goodwin submitted to his sentence. The re- 
maining three sued out this writ of error, charging error in the court's 
rulings on évidence and instructions tO"the jury. 

The assignments of error are classified by the défendants (below) 
in their several contentions ; the first and principal one being : 

[1] (a) The failure of the court to charge the jury as to the value 
of the testimony of an accomplice, and its failure adequately to draw 
the attention of the jury to the danger of placing too much reliance 
upon such testimony, and to their rights to require corroborating tes- 
timony before giving credence to such évidence. 

The point made by the défendants and refused by the court was 
as follows: 

"The testimony of aa accomplice should be recel ved with caution and scru- 
tinlzed witti great care by tlie jury, who should not rely upon It, unless It 
produces In their minds the most positive conviction of its truth." 

In support of this point the défendants relied on Caminetti v. Unit- 
ed States, 242 U. S. 470, 37 Sup. Ct. 192, 61 L. Ed. 442, L. R. A. 
1917F, 502, Ann. Cas. 1917B. We are not familiar with any rule 
warranting an instruction in this form. While the Suprême Court 
said in the case cited, that 

"It is the better praetice of a trial judge in instructing a jury to caution 
them to scrutinize the testimony of an accomplice," 

that court expressly ruled in the same case that mère failure so to 
do is not réversible error. Nor do we see the pertinency of the de- 
fendants' contention that the jury should hâve been cautioned not to 
crédit the testimony of an accomplice unless sustained by corroborat- 
ing évidence, in view of the proof of the overt acts averred. Gretsch 
V. United States (C. C. A. 3d) 242 Fed. 897, 898, 155 C. C. A. 485; 
Knoell V. United States (C. C. A. 3d) 239 Fed. 16, 152 C. C. A. 66. 

This we think disposes of this assignment. If, however, there was 
sufiScient substance in the contention to embody it in an assignment of 
error, it disappears from the case on the évidence that Gamble, Smith 
and Acker, who purchased drugs from one or the other of the de- 
fendants, were not, under authority of Wallace v. United States, 243 
Fed. 300, 156 C. C. A. 80, accomplices. They were purchasers, and 
as such were not amendable to the Act. In conséquence, any rule of 
caution with respect to the testimony of accomplices does not apply to 
their testimony. 

[2] (b) Error in the court's charge relating to conviction of con- 
spiracy with a person not named in the indictment, on the theory that 
there being no évidence in the case of any association on the part of 
the défendants with any person not named in the indictment, there 
cannot be a conviction. 

The indictment charged conspiracy between the défendants and 
between them and divers persons to the grand jurors unknown to do 
the forbidden acts. The évidence of transactions between the parties 
was quite sufficient to sustain a finding by the jury of conspiracy be- 
tween themselves. The transactions covered drugs in such quantity 
that the aid of others was necessary in procuring and distributing 
them, and were in themselves of such a nature as to make it certain 
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that others unknown to the grand jurors were involved in the con- 
spiraqr. If the names of thèse persons did not later appear (which 
is far from certain), yet, if the conspiracy among the défendants 
charged and the overt acts alleged were proven, conviction must f oUow. 
The court very carefully protected the défendants in this situation 
by pointing out repeatedly that before any one of them could be con- 
victed, the jury would hâve to find conspiracy and the overt act set 
forth in the first count and at least one of the overt acts set forth in 
the second. We discover no error hère. 

[3] (c) Assignments of error under this classification refer to 
the identity of one Lortie, payée of a certain check, with one Lortie, 
receiver of morphine sulphate, and charge error to the court in admit- 
ting the check in évidence in proof of the fact that défendants were 
deallng in drugs and in proof of the source from which they secured 
their supply. The check in question was dated July 30, 1917, drawn 
by Goodwin, one of the défendants, to the order of A. C. Lortie, en- 
dorsed by Antonie C. Lortie and later by Montréal City and District 
Savings Bank. Together with this pièce of évidence was admitted a 
Collectors Landing Wharf Receipt signed by A. C. Lortie for 300 
ounces of morphine sulphate imported by Robins and Company. Sup- 
plementing thèse exhibits was the testimony of Arthur Lang, a witness 
for the Government. The check was found by Narcotic Inspectors of 
the United States in a desk on the premises used by Jacobs and Good- 
win in the bookmaking business. That the check was drawn by Good- 
win was not questioned. Lang testified that he was a Canadian Cus- 
toms Officer residing at Montréal, Canada, and that A. C. Lortie ap- 
peared at the Custora House in Montréal in December, 1917, and re- 
ceived the morphine sulphate named in his receipt. Lang f urther 
testified that Robins and Company had received large shipments of 
narcotic drugs every month for a year prier to December, 1917, and 
that Lortie was their authorized agent. The chain of évidence estab- 
lished that Lortie, the payée and endorser of the check, had it cashed 
in Montréal. No explanation of the check was offered by Goodwin 
except that it might hâve been in settlement of a bet where a man 
making a wager directed payment to another person. There was 
no record of a bet by A. C. Lortie. 

The défendants contend that this évidence was not incriminating 
because it did not identify Lortie, the payée of the check, with Lortie, 
the dealer in drugs. 

It must be remembered that the défendants were being tried for 
conspiracy, a crime rarely susceptible of proof by direct évidence. 
Being provable, however, by circumstantial évidence, much discré- 
tion is left to the trial court and its views "will be sustained if the 
testimony which is admitted tends even remotely to establish the ulti- 
mate fact." Clune v. United States, 159 U. S. 590, 593, 16 Sup. Ct. 
125, 126 (40 L. Ed. 269). In this issue of identity there was unmis- 
takable identity of name and place. Added to this there was évidence 
of identity of signatures by comparison of the one in question appear- 
ing by endorsement on the check with one proven to be Lortie's. 
Comparison of a questioned signature with an authentic signature is 



88 267 FEDERAL REPORTEE 

authorîzed by Act of Congress approved February26, 1913, c. 79; U. 
S. Comp. Stat. § 1471, commented on in Maxey v. United States, 207 
Fed. 327, 330, 125 C. C. A. 77, extending the rule of the common 
law in regard to comparisons of handwriting as reviewed in Withaup 
V. United States, 127 Fed. 530, 62 C. C. A. 328. This évidence was 
probative of the fact that the check was given by Goodwin to Lortie, 
and, taken in connection with other évidence, it tended to prove that it 
was accepted by Lortie from Goodwin in payment for drugs. It was 
not conclusive to be sure, but it was évidence. Though the argument 
is insistently made that the check dénotes payment of an antécédent 
debt because the date of the check is anterior to the date of Lortie's 
receipt for one consignment of opium, yet the character of the debt, 
namely, for the sale of opium, may be inferred from the business in 
which Lortie was engagea, as established by proof to which the next 
assignment of error is addressed. 

[4] (d) It appears from Lang's testimony that the business of 
Robins and Company was drugs and that Lortie was their authorized 
agent in lifting the same in the Customs Department of the Canadian 
Government at Montréal. This proof, with respect to the business of 
Robins and Company and the business of Lortie, was relevant to the 
issues. Whatever construction may be placed upon it, that is, if the 
jury should think that Lortie was not the agent of Robins and Com- 
pany in drug imports, then, manifestly, the only other inference open 
to the jury was that Lortie was engaged in that business as principal. 
This would not help the défendants, because the évidence establishes, 
we think conclusively, that Lortie was in some character a dealer in 
drugs, and being such, évidence of his transactions at the Customs 
Department at Montréal, as testified to by Lang, and of his transac- 
tion with Goodwin, as shown by the check in question, was admissible 
and was sufficient to sustain a finding on the probable inferences. 

[5] (e) A contention is made that the court erred in refusing the 
prayer of the pétition of the défendants asking for the appointment of 
a commissioner to go to the City of Montréal to take testimony in 
support of certain reasons pressed for a new trial on the ground of 
after discovered évidence, which, it was represented, would show that 
Lortie had never been the agent for Robins and Company, 

This application was addressed to the discrétion of the court. The 
court denied the application because of its opinion, if the évidence 
proposed to be adduced could be produced upon another trial, there 
could be no différent >result upon the merits than that of the verdict 
rendered. We cannot say that the court abused its discrétion. Man- 
ifestly, it mattered nothing at ail whether Lortie was acting as agent or 
principal in taking drugs from the Customs Department. Being a drug 
dealer and receiving a check from one of the défendants chargea 
with and found guilty of conspiring to deal in drugs in violation of 
the statutes, we tihink no error was committed by the court in its rul- 
ing. 

[6] (f) The remaining contention is that the court erred and seri- 
ously prejudiced the défendants' case by using in its charge an expres- 
sion with référence to the business of some of them. What the court 
said was this: 
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"Now It appears from the évidence on the part of the défendants that some 
of them are engaged in, or hâve been engaged in bookmaking, taking bets 
upon races. Now, gentlemen, you are not trylng the défendants for thelr vio- 
lation of the laws of Pennsylvania ; they are being tried hère solely for the 
alleged violation of the laws of the TJnited States. But it is proper for me 
to say to you that the maklng of booki?, or taking of bets in horse racing is an 
offense against the laws of Pennsylvania, and if you flnd that the évidence 
of such offenses, or some of them, were kept with some of the matter before 
you as having been taken from the safe — or from the vault at 431 Fourth 
Avenue — ^it is proper that that should cause you perhaps to thlnk as to 
whether there was an object In concealing évidence of crime against the laws 
of the State with évidence of crime against the laws of the United States. 
But we are not trylng thèse défendants for any offense against the laws of 
Pennsylvania." 

By this instruction the défendants maintain the court distinctly told 
the jury they might find from the concealing of thèse papers relating to 
bets on horse races that it was probable the défendants were guilty of 
the crime of conspiracy to conceal and sell opium and morphine. It is 
pertinent to note in the first place that testimony of the business of 
certain of thèse défendants, namely; that of bookmaking, was in- 
troduced into the case by the défendants. In other words, évidence 
of this business violative of a State law got into the case through a 
witness for the défendants and the court thereafter very carefully 
distinguished the State offense from the Fédéral offense and made it 
clear to the jury that the défendants were being tried not for the 
former but for the latter. This is one reason for the instruction quot- 
ed, of which, manifestly, the défendants cannot complain. Aside from 
this caution, it is évident that the trial judge had constantly in mind 
the overt act charged by one count of the Indictment and necessary to 
be proved before the défendants could be convicted. This overt act was 
the concealment of drugs in a safe. Such concealment was évidence 
of the offense against the Fédéral law. Evidence of an offense against 
the State law, concealed in the same way and in the same place that 
évidence of the offense against the Fédéral law was charged to be 
concealed had a bearing upon the manner in which the accused were in 
the habit of concealing their différent species of unlawful conduct. 
Moreover, concealment of opium in the safe was the overt act charged. 
That one of the défendants put the opium in the safe was proved by 
direct évidence. But more was required ; it had to be proved that the 
opium so placed in the safe was concealed there. Testimony that 
certain of the défendants, admittedly engaged in violating a State law, 
concealed the évidence of that crime in the safe is persuasive évidence 
that when they put opium in the same safe, they put it there for the 
same purpose of concealment; 

If, however, error can be found in the manner in which the court 
framed the instruction, it clearly was not prejudicial error. 

In view of its gravity to the défendants, we hâve given this case 
very careful and deliberate considération. After a thorough study of 
the record we discover no errors. We therefore direct that the judg- 
ment below be affirmed. 
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AMERICAN ENGINEERING CO. v. METROPOLITAN BY-PRODUCTS 

C0« Inc. 

(Circuit Court of Appeals, Second Circuit. June 28, 1920. On Pétition for 
Eehearlng, July 27, 1920.) 

No. 238. 

1. Limitation of actions ®=>111 — ^Action on bond suspended by acquiescence in 

receivership and injunction suit. 

The provision of a bond given by lessee to seeure performance of the 
covenants of the lease, llmiting actions on the bond to three months, is 
suspended where the lessee acqulesced in the appointaient of recelvers and 
the enjoinlng of ail actions agalnst It. 

2. Landlord and tenant «^=194(1) — Refusai of tenant's receivers to take pos- 

session iield net surreoder, but re-entry by lessor. 

Where a lease authorlzed surrender qi the premises by the lessee on 
certain terras, and also authorlzed re-entry by the lessor for breach of 
coveuant by the lessee, and receivers of lessee refused to take pos- 
session under the lease or to pay rent, whereupon lessor re-entered, there 
was no surrender of the lease by the lessee, whlch took no action what- 
ever, and the lessor cannot recover under the terms relating to surrender. 

3. Receivers <§=>147 — Tenant's receivers liable for quarter's rent in advance, 

acerued tlie day before re-entry. 

Where, under the terms of the lease, the rent was payable quarterly in 
advanée on Aprll Ist, the lessee is liable for a fuU quarter's rent after 
the lessor took possession for breach of covenant on Aprll 2d, though Code 
Civ. Proc. N. Y. § 2674, makes the rent apportionable between persona 
claiming through the landlord. 

4. Receivers ©=147 — Clause requiring payment for maintenance not ^^>pIi• 

cable as against 168560*8 receiver .after lessor's re-entry, 

A clause requiring lessee to pay a stipulated sum for maintenance of the 
property after it discontinued the use thereof does not entitle lessor to 
recover that siun from the lessee after the lessor bas re-entered for breach 
of covenant to pay rent. 

5. Limitation of actions <S='167(1) — Bar of action on bond available agalnst 

enforcement of daim to collatéral to seeure bond. 

Where a lessee gave bond to seeure performance of its covenant, and 
also deposited a fund as collatéral to seeure any amounts due on the bond, 
a cause of action cannot be enforced again.st the collatéral fund after re- 
covery therefor on the bond Is barred. 

6. Receivers <^^==>16S — Interest properly allowable ont of fund speeially ap- 

propriâtes to pay daims. 

ïhough Interest is not allowable against property in the hands of re- 
ceivers, it may be allowed out of a fund speeially appropriated, before the 
receiver was appointed, to pay the claims wlth interest. 

7. Landlord and tenant ®=>lfiO (3) — Lessee hdd not required to returo prop- 

erty in good working condition. 

Where the lease required the return of the property on termlnation of 
the lease in as good condition as when received, the lessor is not en- 
titled to damages for failure to return the property in good working 
condition. 

On Pétition for Rehearing. 

8. Landlord and tenant '®=>277(}é) — Provision regulating ejectment not ap- 

plicable to peaceable re-entry by landlord. 

The provisions of Code Civ. Proc. N. Y. S8 1504-1510, regulating eject- 
ment for nonpayment of rent are not applicable to a case of peaceable re- 
entry by the landlord in accordance wlth the lease. 

^s>Fcir other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit by the American Engineering Company against the Metropoli- 
tan By-Products Company, Incorporated, asking for the appointment 
of receivers. From an order of the spécial master, disallowing in part 
the claim of the New York Sanitary Utilization Company, that claim- 
ant and others appeal. Decree reversed, with directions. 

Lewis & Kelsey, of New York City (Frederick T. Kelsey and Wal- 
lace T. Stock, both of New York City, of counsel), for receiver of 
Metropolitan By-Products Ce, Inc. 

Oscar A. Lewis, of Brooklyn, N. Y. (A. B. Reed, of Brooklyn, N. Y., 
of counsel), for Title Guarantee & Trust Co. 

Cullen & Dykman, of Brooklyn, N. Y. (Edgar M. CuUen and Ar- 
thur E. Goddard, both of Brooklyn, N. Y., of counsel), for Bailey and 
others. 

Davison & Underhill, of Brooklyn, N. Y. (Harold C. McCollom and 
Alfred T. Davison, both of New York City, of counsel), for Columbia 
Trust Co. 

Gilbert & Wessel, of New York City (Harry N. Wessel and Cari J. 
Austrian, both of New York City, of counsel), for R. S. Kuh & 
Valk Co. 

NicoU, Anable, FuUer & Sullivan, of New York City (Outerbridge 
Horsey, of New York City, of counsel), for Sanitary Co. 

Before WARD, HOUGH and MANTON, Circuit Judges. 

WARD, Circuit Judge. November 28, 1916, the Sanitary Company 
entered into a lease of its garbage plant and equipment of boats, tools, 
horses, mules, wagons, etc., at Barron Island, Kings county, N. Y., 
to the Metropolitan By-Products Company, Incorporated, for a term of 
two years from January l, 1917, for an aggregate rent of $500,000; 
$62,500 payable quarterly in advance on the Ist days of January, April, 
July, and October. The material provisions are: 

"Third. The lessee agrées to keep ail buildings, machlnery, boats, and other 
appliances, includlng ail Personal property leased hereunder, in good and 
proper condition during the continuance of this lease, and further to properly 
feed, care for, and protect the animais covered by this lease. AU to the end 
that at the termination of this lease, whether by expiration of the term theïe- 
of or otherwise, the plant, its equipment, and ail other Personal property here- 
in refeiTed to shall be returned to the 1 essor in good efficient working condition, 
considering tEe gênerai character of the plant and the work to be carried on 
therein under said contract, reasonable wear and tear excepted. 

"Seventh. The lessee further agrées that, if default be made in any of the 
covenants and agreements herein contained, this said hiring and relation of 
landlord and tenant, shall whoUy cease and détermine; and the lessor shall 
and may, by summary proceedings or otherwise, re-enter said premises and re- 
move ail persons therefrom, and retake possession of any and ail Personal 
property leased hereunder, and the lessee hereby waives any notice in writing 
of intention to re-enter or to institute summary proceedings : Provided, how- 
ever, that such termination and re-entering or institution and carrying on to 
cômpletion of summary proceedings for the recovery of the possession of the 
property shall not absolve the lessee from liability for damages resulting from 
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such default nor from llability for payments to be made under this lease to the 
date of terminatlon thereof, nor from liabllitles then accrued and whether then 
payable or payable In the future, wlth the same effect as if the sald lease had 
not been terminated : And provided, further, that anything herein to the con- 
trary notwithstanding, the lessor shall not be entltled to enter sald premises 
for any breach of covenant or condition nor to Institute summary proceedings 
for the recovery of the sald property, except the covenant to pay rent, water 
rates, and taxes, without flrst havlng glven the lessee 60 days' notice of the 
alleged breach of covenant or condition and an opportunity of making good 
such breach within sald perlod of 60 days: And provided, further, that in case 
the lessee shall be advised that any rule, order, ordinance, or régulation in 
respect of the leased plant and equipment or the management thereof shall 
be invalld or unenforceable and shall contest the same in the courts, the lessee 
shall not be In default hereunder for its failure to comply with the contested 
rule, order, ordinance, or régulation untll a final détermination of the courts 
upholding the same aud after the expiration of a reasonable time thereafter 
for compiiance therewlth : And provided, further, that the said lessee shall 
duly notify in writing the lessor of its Intention to contest such rule, order, 
ordinance or régulation. 

"Twelfth. If in the discrétion of the lessee It sees fit to discontinue at any 
time prior to the Sist day of December, 1916, the use of the property leased 
hereunder, or any substantial portion thereof. In the réduction and final dispo- 
sition of the said garbage of the boroughs of Manhattan, the Bronx, and 
Brooklyn, the lessee shall hâve the option elther of maintaining, protecting 
and keeplng in good and proper condition at Its own expense the property 
leased hereunder in accordance with the provisions herein, or of paying to 
the lessor, when the rental installment payments provided for herein are paid, 
sums pro rata to the aggregate sum of ten thousand dollars ($10,000) for the 
unexpired term of the lease and thereafter be relleved and discharged from 
any further obligations to maintain, protect, and keep In good and proper condi- 
tion the said property pursuant to the requirements herein, or such portion 
thereof as to which the said use may hâve been disccntinued ; It being under- 
stood and agreed, however, that nothing In this paragraph herein contalned 
shall relieve the lessee from any of its obligations as set forth in paragraph 
third hereof np to and until such time as there shall be any discontinuance of 
the use of the property leased hereunder as provided for In this paragraph. 

"Thirteenth. Inasmuch as it is contemplated that the leased property hereln- 
above descrlbed will be taken over at mldnight on the 31st day of December, 
1916, as a golng concern and as the said plant Is now being operated by the 
New York Disposai Company, a New York corporation, under an agreement 
with the city of New York to dispose of the garbage of the boroughs of Man- 
hattan, the Bronx, and Brooklyn, an adjustment will be made between the les- 
sor or the New York Disposai Company and the lessee in respect of ail sup- 
plies on hand, such as coal, oil, naptha, and other supplies, which are consumed 
in the opération of said plant. The lessee is to pay the lessor or the New 
York Disposai Company the value of such materials at the time they are taken 
over, and the sald New York Disposai Company is also to be given a reason- 
able opportunity to store and dispose of ail flnlshed products which may be 
on hand at said plant when this lease shall go Into efCect ; but In any event 
the lessor shall cause ail storage products to be removed fast enough to make 
room for the lessee's products as manufactured. The lessee Is to hâve a simi- 
lar privilège and there is to be a similar adjustment between the lessor and 
the lessee upon the expiration of this lease." 

On the same day the Metropolitan Company executed a bond to the 
Sanitary Company in the sum of $200,000 for the faithful performance 
by it of the covenants of the lease, and also an agreement reciting that 
it had deposited with the Central Trust Company the sum of $200,000 
to be invested in securities as collatéral for collection by the Sanitary 
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Company of any sums adjudged or conceded by the Metropolitan Com- 
pany to be due to the Sanitary Company under the bond. Noveraber 
15, 1917, the Sanitary Company brought suit in the United States 
District Court for the Southern District of New York to recover $56,- 
556.81, the value of supplies taken over by the Metropolitan Company 
when it entered into possession of the Barron Island plant January 1, 
1917. 

November 19, the American Engineering Company filed a creditors' 
bill alleging that the Metropolitan Company, though solvent, was un- 
able to meet current obligations, and praying for the appointment of 
receivers. The Metropolitan Company filed an answer, admitting ail 
the allégations of the bill, and was put into the hands of receivers in 
order to keep it a going concern until its debts were paid; the decree 
enjoining ail persons from bringing any proceedings at law or in equity, 
or from continuing any pending suits against the company, until after 
application to the court. The same day the receivers took possession 
of the plant and continued in possession, paying rent to March 31, 
1918, when they were ordered by the court to return the premises to 
the Sanitary Company. The Sanitary Company re-entered thereafter. 
February 10, 1919, the Sanitary Company filed proofs of claim with 
the spécial master as f ollows : 

First. The sum of $187,500 for rent, payable in advance in three several 
Installments, of $62,500, on the Ist day of April, 1918, on the Ist day of 
July, 1918, and on the Ist day of October, 1918, together with interest at the 
rate of 6 per cent, per annum on said several installments from the dates 
when they respectively became due. 

Second. The sum of $10,000, in three Installments of $3,333.37 each on 
April 1, 1918, July 1, 1918, and October 1, 1918, with interest at the rate of 
6 per cent, per annum, pursuant to article 12 of the lease. 

Third. The sum of $56,556.81 as the purchase price of materials and sup- 
plies left on hand on December 81, 1916, by the outgoing tenant, and purchased 
by the Metropolitan Company under article 13. 

Fourth. The sum of $2(X),000 as damages for the breach of the covenant to 
return the property in "good, efficient, working condition" under article 3 of 
the lease. 

The District Judge confirmed the report of the spécial master with- 
out opinion. 

If is important to discriminate throughout between the rights of the 
Metropolitan Company and of the receivers of the Metropolitan Com- 
pany, respectively. The spécial master held that the Sanitary Com- 
pany's first claim against the $200,000 fund for rent was good up to 
October 5, 1918, because, though in possession of the property at least 
on April 2, it was not using the same for its own benefit until it entered 
into negotiations with the city of New York for use of the plant. The 
bond contained the f ollowing condition : 

"Provlded, however, that this obligation Is executed upon the express condi- 
tion that no suit, action, or proceeding at law or in equity shall be had or 
malntained hereunder or hereon, unless the same be commenced and process 
served within three months after any claim or cause of action arises to the 
obligée hereunder or hereon, and in no event later than three months after 
the terminatlon or other expiration of this lease." 
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[ 1 ] The spécial master held that the claim for rent due April 1 and 
July 1 and for five days after October 1 (which quarter he apportioned 
between the Metropolitan Company and receivers) was not barred by 
the three months limitation in the bond, because the Metropolitan Com- 
pany in its answer admitted ail the allégations of the bill and was 
enjoined from bringing suit upon the bond. We concur with him that 
this suspended the three months limitation, but are of opinion that the 
Sanitary Company is entitled to prove only the quarter's rent due in 
advance April 1, 1918, against the Metropolitan Company payable out 
of the $200,000 fund. 

[2] It is not a question of surrender of the lease by the receivers 
or by the Metropolitan Company and acceptance by the Sanitary Com- 
pany. The receivers simply refused to adopt the lease, and, not being 
tenants, could not surrender it, and the Metropolitan Company neither 
said nor did anything on the subject. The case is one of peaceable re- 
entry by the landlord for failure of the Metropolitan Company to pay 
the quarter's rent due April 1, which by its express terms terminated 
the lease, as the spécial master held, at the option of the landlord, the 
Sanitary Company. McCready v. Lindenborn, 172 N. Y. 400, 65 N. 
E. 208; Cohen v. Carpenter, 128 App. Div. 862, 113 N. Y. Supp. 168. 

The only inference we can draw from the conduct of the parties is 
that the Sanitary Company availed itself of its option to re-enter and 
exclude the tenant for nonpayment of rent and thereby terminated the 
lease. This must also hâve been the understanding of the Metropoli- 
tan Company, the tenant, because it made no objection whatever to the 
Sanitary Company's re-entry, nor any demand for possession of the 
premises, nor any tender of rent. Thereafter no rent was due, but only 
a right upon the part of the Sanitary Company to recover damages as 
provided in article 7. No damages hâve been proved. If the abandon- 
ment of.the premises by the Metropolitan Company and the re-entry by 
the Sanitary Company are to be regarded as a surrender and accept- 
ance, the légal conséquences are exactly the same. 

[3] The record does not make it very clear whether the Sanitary 
Company re-entered before or after April 2. As the receivers no- 
tified the company April 1 that they returned the premises and would 
hâve no further use of them, except to remove property belonging to 
them or to the Metropolitan Company within a few days, and to take 
care of the horses and mules, we find that the Sanitary Company did 
not re-enter before April 2. In such case the company would be 
entitled to recover the whole quarter's rent due April 1 in advance with- 
oui apportionment. Manning v. Ferrier, 27 Mise. Rep. 522, SB N. 
Y. Supp. 332 ; Sheehan v. Coyle, 36 Mise. Rep. 766, 74 N. Y. Supp. 
847; Lamson Co. v. Bowland, 114 Fed. 639, 52 C. C. A. 335. 

Rents hâve been made apportionable between several persons claim- 
ing through the landlord (section 2674, New York Code of Civil Procé- 
dure), but the tenant remains liable for the whole of it. Moreover, 
there is ground for saying that the quarter's rent due April 1 in ad- 
vance falls within the provision of article 7: 

"Provided, however, that such termlnation and ro-entry » • • ghall not 
absolve the lessee * • • from liabillties then accrued and whether then 
payable or payable In the future." 



AMEEICAN ENGINEEB. CO. V. METEOPOLITAN BT-PKODUCTS CO. 95 

(267 F.) 

[4] The foregoing considérations also dispose of the second claim 
of $10,000 for maintenance because the lease was terminated by the 
Sanitary Company, landlord, and the Metropolitan Company, the 
tenant, exercised no discrétion whatever under article 12, and was 
thereafter under no obligation to keep the premises in good order and 
condition. 

[4] The spécial master held that the Sanitary Company's third claim 
for supplies was barred against the $200,000 fund by the provision in 
the bond that no suit could be maintained aftef three months from the 
date the cause of action accrued. The cause of action accrued Janu- 
ary 1, 1917, when the Metropolitan Company took over the premises, 
and suit was not brought until August 27, 1917, some eight months 
thereafter. But it was contended at the hearing for the first time that, 
though the Metropolitan Company could not main tain an action on the 
bond, it could enforce in equity its lien upon the $200,000 fund ; it be- 
ing collatéral. Spears v. Hartley, 3 Esp. 381. But, as the spécial mas- 
ter held, the $2C)0,000 fund is not collatéral for the performance by 
the Metropolitan Company of its covenants in the lease, but is "col- 
latéral security for the collection by second party of any sums ad- 
judged or conceded by first party to be due second party under or on 
said bond." The collatéral is applicable only to sums adjudged or con- 
ceded to be due. There has been no adjudication, nor any concession, 
and therefore the claim was properly disallowed. 

[6] While interest does not run on claims against property in the 
hands of a receiver (Thomas v. Western Car Co., 149 U. S. 95, 116, 
13 Sup. Ct. 824, 37 L. Ed. 663), we think the spécial master properly 
allowed it on claims payable out of the $200,000 fund specially appro- 
priated to cover them (Pennsylvania Steel Co. v. New York City Rail- 
way Co., 216 Fed. 471, 132 C. C. A. 518). 

[7] The spécial master disallowed the fourth claim for failure to 
return the property in good efficient working condition because the 
Metropolitan Company had not complied with the arbitration clause. 
Silver V. Western Assurance Co., 164 N. Y. 381, 58 N. E. 284. Apart 
from this objection, he construed the lease as requiring the Metropoli- 
tan Company to do no more than to restore the premises m the same 
order and condition as it received them, reasonable wear and tear 
excepted. It is true that the first paragraph of article 3 required the 
Metropolitan Company to return the premises "in good efficient work- 
ing condition, considering the gênerai character of the plant and the 
work to be carried on there under said contract, reasonable wear and 
tear excepted." But the outgoing tenant was bound under its lease 
to return the premises "in good working condition, considering the gên- 
erai character of the plant and the work to be carried on there under 
said contract." It was further provided that two named appraisers, 
one to be appointed by the Sanitary Company and the other by the 
Metropolitan Company, should détermine the condition of the prop- 
erty when the Metropolitan Company took possession, when the repairs 
and replacements had been completed, and when the lease terminated. 

A controversy between the Sanitary Company and the outgoing 
tenant as to what repairs and replacements should be made by it having 
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been submitted to an arbitrator, the Metropolitan Company was given 
the privilège of bringing up the premises to the condition in which 
they should hâve been surrendered by the outgoing tenant, in which 
case the Sanitary Company would turn over to it such sums as it should 
hâve received f rom the outgoing tenant. But ail doubt about the ex- 
tent of the Metropolitan Company's obligation is set at rest by the con- 
cluding wrords of article 4 of the lease : 

"On the termination of this lease, wbether by expiration of the term or 
otherwise, the lessee shall return to the lessor ail the property leased hereunder 
as the same may be altered or improved in as good condition as when the same 
was received by the lessee, reasonable wear and tear excepted." 

The Spécial Master was right in disallowing this claim. 

The only assignment of error as to priority argued before us is that 
of the Title Guarantee & Trust Company, trustée of the first mortgage 
of the Metropolitan Company, that its lien is superior to the lien of the 
second mortgage to the Columbia Trust Company, as trustée upon the 
interest of the Metropolitan Company in the $200,000 f und after pay- 
ment of the Sanitary Company's claim. The spécial master so held, 
but as thèse mortgages do not appear in the record we do not dispose 
of the question, but simply direct that any claim of the Sanitary Com- 
pany that has been allowed be first paid out of the fund, making no 
disposition of the balance. 

The decree is reversed, and the court below directed to enter a 
decree in conformity with this opinion. 

On Pétition for Rehearing 

PER CURIAM. The spécial master held that the provisions of 
article 7 were intended for the benefit of the landlord and might be 
waived, and that the Sanitary Company had not availed themselves of 
it. He found that the company had accepted a surrender of the lease 
by entering into negotiations with the city of New York for a lease of 
the property in October, 1918. We hâve held, on the contrary, that 
there never was any surrender and acceptance of the lease, and that 
the only inference from the conduct of the parties was that the Sani- 
tary Company re-entered peaceably, in accordance with the provisions 
of article 7, for nonpayment of rent April 2, 1918, and so terminated 
the lease and ail obligation to pay rent thereunder. 

[8] We are now referred to provisions of the New York Code of 
Civil Procédure regulating ejectment for nonpayment of rent, which in 
our judgment are not applicable. This is not the case of an action of 
ejectment, but of a peaceable re-entry in accordance with the contract 
of the parties. 

The pétition is denied. 
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HARRINGTON et al. v. UNITED STATES. 

(Cîlrcult Court of Appeals, Bighth Circuit. July 7, 1920.) 
No. 5391. 

1. Criminal law <S=»970(9)— Charging date of conspiracy as wlthin flve- 

month period suflScient against motion in arrest. 

An information charglng a conspiracy as occurring wlthin a stated 
flve-month period is sufBcIent as against a motion in arrest of judgment, 
where no motion to quash nor demurrer had been flled, and no blll of 
partlculars asked for, in view of Rev. St. g 1025 (Comp. St. 8 1691), cur- 
Ing defects of form in Indictments, and Judicial Code, § 269, as amended 
by Act Feb. 26, 1919 (Comp. St. Ann. Supp. 1919. § 1246), requiring the 
court on wrlt of error to glve judgment, wlthout regard to techrileal er- 
rors not affecting substantlal rights of tUe parties. 

2. Indictment and information «S^Zl, 86(7)— "Captîon" deflned; commission 

of conspiracy witliin division of district Iidd suiiicieotly alleged. 

The caption is not a part of the Indictment, but is the formai history of 
Its flnding, and It is to be dlstinguished from the Introductory portion of 
the Indictment, and where the Indictment in its Introductory part recited 
that the grand jurors at a term wlthin a certain division presented that 
défendants in that division and district entered into the conspiracy in 
one count, and in another count that they consplred at one place to the 
grand jurors unknown, and alleged an overt act In that division, the 
place of conspiracy was sufiiciently alleged. 

[Ed. Note. — For other définitions, see Worda and Phrases, First and 
Second Séries, Caption.] 

S. Criminal law <&=113 — Ail conspirators may be prosecuted in division 
where overt act was committed. 

A prosecution for conspiracy to impede administration of justice, under 
Pénal Code, § 37 (Comp. St. § 10201), Is properly brought against ail 
conspirators in the division and district where the overt act is performed, 
regardless of the place where the conspiracy was formed. 

4. Conspiracy ®=»34 — Endeavor to obtain from prosecuting witness statement 

contrary to testimony not conspiracy to obstruct justice. 

A request by an attorney for défendant to obtain from a witness for 
the prosecution a sworn statement contradicting her testimony before the 
grand jury, if the attorney belleved such testimony to be false, Is not an 
attempt to obstruct the administration of justice. 

5. Criminal law <S=>423(6) — Admissions by con^irator not connected with 

conspiracy not binding on others. 

In a prosecution for conspiracy to prevent a witness from testlfying 
for the govemment, a déclaration by one of the défendants to the défend- 
ant in the original prosecution that he had advanced money to the witness 
to come to the clty, where the other défendants were was not a déclara- 
tion In furtherance of the conspiracy, being mère admission as to a past 
act, and therefore not admissible against the other conspirators. 

6. Criminal law <&=>878(2) — General verdict, with penalty permissible under 

either count, sustainable. 

A gênerai verdict of guilty under two counts of an indietmen^:, with a 
penalty which mlght be imposed under either count, Is sustainable under 
either count. 

7. Crinûnal law ®=>510 — Conviction may be based on uneorroborated testi- 

mony of accomplice. 

It is not a rule of law in the United States courts that convictions can- 
not be based on the testimony of accomplices alone, if the jury belleves 
such accomplices. 

^ssFor other cases see same toplc & KBY-NUMBER in ail Ke7-Numbered Digesta & Indexes 
267 F.— 7 
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8. Criminal law ^=>11S9(4) — Âs^gnment to refusai af group of instructions 

not sustainable wliere one ern>n«ous. 

A gênerai asslgnmerit of errer to the refusai to give a group of re- 
quested Instruction? çannot be sustalned, where one of the instructions in 
ttie group was erroneous. 

9. Criminal law '®=>1059(2) — General exceptions to group of instructions in- 

sufificient. 

An exception to instructions as a group Is too gênerai to présent any 
question for revlew. 

10. Conspiracy <@='45— Evidence that action was induced by otiier motive 
. < than act of conspirators held proper. 

In a prosecutlon for conspiracy to induee a wltness for tlie government 
to leave tbe country, évidence that the wlfe of the one accused of the offense 
agalnst the witness urged him to Induee the wltness to leave the country 
waS admissible to ald the jury in determlning whether his testimony that 
he was Induced by the conspiracy was true. 

11. Witnesees ®=»268(16) — Cross-exanûnation to show additional motive of 
witness is proper. 

I . Where the testimony of a witness in a prosecutlon for conspiracy in- 
dlcated that the advice of défendants was hls sole motive in inducing a 
witness agalnst him to leave the country, a question whether hls wife 
did not urge Iiim to get the witness ont of the country was proper cros»- 
examination. 

Stone, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

M. F. Harrington and others were convicted of conspiracy to ob- 
struct and impede the administration of justice, and they bring error. 
Reversed and new trial ordered. 

W. E. Mitchell, of Sidney, lowa, and Arthur F. Mullen, of Oma- 
ha, Neb. (Tinley, Mitchell, Pryor & Ross, of Council Bluffs, lowa, and 
P. C. Winters, of Creston, lowa, on the brief ) for plaintifïs in error. 

F. A. O'Connor, U. S. Atty., of Dubuque, lowa (Seth Thomas, Asst. 
U. S. Atty., of Ft. Dodge, lowa, on the brief), for the United States. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. The plaintiffs in error were found 
guilty of conspiracy and hâve prosecuted a writ of errror. The indict- 
ment contained four counts, but the verdicts are under the third and 
fourth counts. The substance of the charge is that there was pend- 
ing for trial at Sioux City, lowa, in the United States District Court 
for the Northern District of lowa, an indictment against Charles T. 
Anderson, in which he was charged with transporting Mary Pitt- 
man in Interstate commerce, for purposes of prostitution and de- 
bauchei'y, and that Mary Pittman was a necessary witness for the 
government on the trial under the indictment; that the plaintiffs in 
error, and others conspired to obstruct and impede the administration 
of justice, in violation of section 135 of the Pénal Code (Comp. St. 
§ 10305), in planning to cause Mary Pittman to make some written 
statements which would be contradictory of her testimony before the 

^=jFot other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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grand jury, and in planning to cause her to be concealed, so that she 
could not be subpcenaed as a witness, and in planning to hâve her sent 
out of the United States and into Canada, so that she would not testify 
as a witness upon the trial of the case against Anderson. A num- 
ber of acts are alleged to hâve been donc to effect the object of the 
conspiracy. Anderson pleaded guilty. A verdict of acquittai was 
rendered in favor of Gerald Harrington. The défendants Michael 
F. Harrington, Arthur W. Scattergood, Mrs. Frances Murphy, and 
Léonard Camp were found guilty, and sentence was pronounced. 

[1] The défendants claim that it was erroneous to overrule theif 
motion in arrest of judgment, because the indictment did not allège 
the date or the place of commission of the offense charged against 
them. No motion to quash nor demurrer to the indictment was pre- 
sented. Section 1025 of the Revised Statutes (Comp. St. § 1691) 
forbids the holding of any indictment insufficient for any defect or 
imperfection of form, if it does not tend to the préjudice of the de- 
fendant, and section 269 of the Judicial Code (Comp. St. Ann. Supp. 
1919, § 1246) provides that in the hearing of any writ of error in 
any case, civil or criminal, the court shall give judgment after an 
examination of the whole record "without regard to technical errors, 
defects, or exceptions which do not affect the substantial rights of 
the parties." 

In the third count the défendants are charged with conspiring sub- 
sequently to October 22, 1915, and prier to May 27, 1916, and in the 
fourth count the conspiracy is charged as occurring some time within 
the first fivé months of the year 1916. As the défendants were efl- 
titled to ask for a bill of particulars (Rosen v. United States, 161 
U. S. 29, 35, 16 Sup. Ct. 434, 480, 40 L,. Ed. 606), the failure to do 
so must be taken as an indication of their satisfaction with the def- 
initeness of the date alleged. The allégation of the datç of the offense 
is ordinarily formai, inasmuch as any other date before the finding of 
the indictment and within the statute of limitations may be proved, 
unless a particular day is made material by the statute creating the 
offense. Hardy v. United States, 186 U. S. 224, 22 Sup. Ct. 889, 46 
L. Ed. 1137; Bryant v. United States, 257 Fed. 378, 168 C. C. A. 
418; Hume v. United States, 118 Fed. 689, 55 C. C. A. 407. In Led- 
better v. United States, 170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 

1162, the offense was alleged to hâve been committed on the 

day of April, 1896, and it was held to be suffîcient against a motion 
in arrest of judgment, because the défendant could not hâve been 
misled, and because of the right of the prosecution to prove any date 
within the scope of the statute of limitations, even if a particular 
day had been stated. No claim is made by the défendants in this case 
that they were prejudiced by the gênerai date alleged, or that they were 
unable to properly make their défense, or that they could not prOtect 
themselves after judgment against another prosecution for the same 
offense, and in view of the statutes cited it must appear that the sub- 
stantial rights of the parties were invaded before a new trial may 
be granted. 
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[2] It îs claîmed that the indictment does not allège the division of 
the district where the offense was comraitted, except by référence to 
the caption, and that the caption is no part of the indictment. The cap- 
tion is the formai history of the finding of the indictment (Ex parte 
Bain, 121 U. S. 1, 7, 7 Sup. Ct. 781, 30 L. Ed. 849; 1 Bish. Cr. Proc. 
653, 657) , and hence is no part of it ; but the caption is to be distin- 
guished from the indictment itself. In this case it appears from the 
body of the indictment, in the introductory portion thereof, that the 
grand jurors impaneled and sworn at a term of the United States 
court held at Creston, in the Southern district of lowa, and Southern 
division, did find and présent, in the third count, that the défendants 
in that division and district entered into the conspiracy charged. 

[3] The fourth count of the indictment charged that the défendants 
conspired at some place to the grand jurors unknown, and alleged an 
overt act as occurring at Creston, lowa, in the Southern division of 
the Southern district. A prosecution for conspiracy under section i7 
of the Pénal Code (Comp. St. § 10201) is properly brought against 
ail of the conspirators in the division where the overt act is per- 
formed, regardless of the place where the conspiracy was formed. 
Hyde v. United States, 225 U. S. 347, 367, 32 Sup. Ct. 793, 56 L. 
Ed. 1114, Ann. Cas. 1914A, 614; Brown v. Elliott, 225 U. S. 392. 
400, 401, 32 Sup. Ct. 812, 56 L. Ed. 1136. There was no error in 
overruling the motion in arrest of judgment because of thèse ob- 
jections. 

The sufficiency of the évidence to show that an offense was com- 
mitted in the jurisdiction of the trial court was challenged by a re- 
quest for an instruction directing an acqxiittal of the défendants. Sec- 
tion 53 of the Judicial Code (Comp. St. § 1035) provides that "ail 
prosecutions for crimes or offenses shall be had within the division 
of such district where the same were committed" (unless the défendant 
requests and the judge orders a transfer of the place of trial), and 
section 81 (section 1066) provides for one division of the Southern 
district of lowa, called the "Soutliern division," which was the place 
of prosecution of this offense. 

The third count of the indictment charges a conspiracy in the 
Southern division of the district, while the fourth count charges a con- 
spiracy at some place unknown to the grand jurors, and undertakes to 
allège overt acts in that division to carry it into effect. As Gerald Har- 
rington was acquitted by the verdict, the first question is whether 
two or more of the remaining défendants entered into a conspiracy 
in the Southern division as charged in the third count. A car e fui re- 
view of the évidence convinces that there is no testimony that An- 
derson, Michael F. Harrington, or Mrs. Murphy entered into any 
conspiracy in that division, either with each other or with Scattergood 
or Camp. It is not shown that either of thèse three défendants was 
in that division, or had any communications in that division with 
any of the other défendants. A verdict of acquittai should hâve been 
directed in their favor upon the third count. This count of the in- 
dictment, so far as it relates to Scattergood and Camp and is sup- 
ported by any évidence, charges ( 1 ) a conspiracy to weaken and de- 
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stroy the testimony of Mary Pittman, which she had given before the 
grand jury, by causing her to make an afSdavit that that testimony 
was false ; (2) a conspiracy to cause her to be concealed, so that the 
proper officers wcnld be unable to serve a subpœna upon her and 
secure her attendance as a witness on the trial of the case against An- 
dersen; and (3) a conspiracy to 'prevent her from attending at that 
trial and giving testimony, by persuading her to go and to remain in 
Canada, with the intent of preventing her attending on the court and 
giving her testimony. 

[4] There was évidence to show that Scattergood called on Mrs. 
Pittman at Creston, lowa, and endeavored to hâve her make a state- 
ment in writing, before a notary public, which would contradict what 
she had said before the grand jury ; but there was no évidence tending 
to show that Scattergood was consciously attempting to obtain a state- 
ment of a falsehood. The contents or substance of the statement which 
Scattergood soHcited Mrs. Pittman to make and sign are not disclosed, 
except that it was to be contradictory of her testimony given before 
the grand jury. Even though Mrs. Pittman had testified before the 
grand jury to facts that would hâve shown Anderson guilty of a crime 
under the White Slave Act, it was Scattergood's privilège to disbelieve 
her, and to believe the version of the facts told him by his client, An- 
derson, and to so believe, although she maintained that she had told 
the truth. It is not an unlawful attempt to influence or impede a wit- 
ness, or the due administration of justice, for one to seek to obtain 
from a witness a statement of the facts as he believes them to be, with- 
out the exercise of undue influence, even though such a statement may 
conflict with prior testimony given by the one making the statement. 
Such an effort is not regarded with favor, because of the temptation 
to influence the witness unduly ; but the mère request for a statement 
believed to be true does not offend against the statute under which 
this indictment was drawn, because it is not corrupt conduct. 

In support of the charge of the conspiracy to conceal Mrs. Pittman 
and to send her to Canada for that purpose, there was testimony that, 
when Scattergood was endeavoring to obtain this statement from 
Mrs. Pittman, Camp was appealed to by Mrs. Pittman for advice, 
and he demanded that some money should be paid to her for making 
such a statement ; that thereupon Scattergood gave Camp a wink, and 
they went outside of the room for a conférence; that Scattergood 
told Mrs. Pittman in this interview that, if she testified against Ander- 
son, Mrs. Anderson would prosecute her; that while Camp and Scat- 
tergood were talking with her there was talk of her going to Canada ; 
that Camp came back after going out with Scattergood, and said to 
Mrs. Pittman that he was to take her to Council Bluffs the next morn- 
ing and had $10 for car fare to take both of them, and that Mrs. Pitt- 
man was going to Canada, and that they were to give her money 
with which to go to Canada. Anderson testified that Scattergood 
told him at Omaha, on the day foUowing his trip to Creston, that he 
believed they could get Camp to get this girl out of the country; that 
while Camp had been in jail a good many times, and had a sort of 
crooked career, he believed he was ail right, and just the fellow for 
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: that kînd of a trip, and asked Anderson to see Camp and leam what 
he would take to get this girl into Canada, and, when Anderson re- 
ported to Scattergood that it would cost $500, Scattergood said he 
hardly knew what to do, but after a conférence with Johnson, Scatter- 
good said he believed the best thing to do was to send her across the 
country, but advised that Camp be not given much of the money until 
they were at the dépôt ready for the train. Camp had made quite a 
full confession of his part in thèse transactions, and it was read in 
évidence against him. In view of the other testimony of the relations 
of the parties and of Scattergood's connection with them, this testi- 
mony, while denied generally by Scattergood, was sufficient to show 
an unlawful conspiracy with Camp in the Southern division, and there 
was évidence of an overt act, in that Scattergood and Camp admitted 
that they persuaded and induced her to leave Creston, lowa, and go 
to the home of Mrs. Murphy in Omaha, where she was persuaded to go 
to Canada. 

A portion of the fourth count of the indictment charges a con- 
spiracy between Anderson, Scattergood, and Michael F. Harrington 
(1) to cause Mrs. Pittman to go from Creston, lowa, to Omaha, and 
there to threaten her with prosecution for adultery in Nebraska if she 
should testify in favor of the government in the case pending against 
Anderson; and (2) "having so threatened" her, they further "con- 
spired to cause her to make a statement" and "to mail it to the United 
States attorney for the Northern district of lowa," which would 
State that she "had failed to tell the truth" before the grand jury, and 
"would hâve to so testify" when she was called as a witness. In the 
second portion of this count Anderson, Scattergood, Michael F. Har- 
rington, and Mrs. Murphy are alleged as conspirators combining (3) 
to cause Mrs. Pittman to make a sworn written statement that her tes- 
timony before the grand jury was untrue, "and for the purpose of 
obtaining" the statement the défendants would cause Mrs. Pittman 
to go from Omaha to Creston, where Scattergood was to proceed 
and obtain the statement; also (4) thèse four défendants conspired, 
"in the event the other plan should f ail," to cause Mrs. Pittman to be 
concealed without the jurisdiction of the District Court of the North- 
ern District of lowa, so that her location would be unknown and the 
government deprived of her présence as a witness, and while thus 
concealed Anderson, Scattergood, and Michael F. Harrington would 
appear in the court and demand an immédiate trial, knowing that Mrs. 
Pittman was a necessary witness for the government and that she 
could not be produced. 

There was much évidence from which a jury might infer an unlaw- 
ful conspiracy in Nebraska, but there was no évidence of any such 
conspiracy between thèse four défendants in the Southern division of 
the Southern district of lowa, so that the governnient's case under this 
count dépends upon proof of an act in that division by one of the con- 
spirators to eflfect the object of the conspiracy. Many acts are al- 
leged to hâve been donc to effect Ihe conspiracy, but those alleged to 
hâve occurred outside of the division and in Nebraska, or in Sioux 
City, lowa, must be disregarded. The act of Scattergood in endeavor- 
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ing to obtain a written statement from Mrs. Pittman, at Creston, 
lowa, must also be disregarded, for reasons heretofore stated. There 
remains only the alleged act of Scattergood in causing Mrs. Pittman 
to go from Creston to Omaha. There was no direct testimony that 
Scattergood asked or persuaded Mrs. Pittman to leave Creston, or that 
he furnished the money for that purpose, or procured Camp to act 
for him. There was testimony by Anderson of Scattergood's ad- 
missions, made after he had returned to Gmaha, that he engaged 
Camp to bring her to Omaha. 

[5] The rule is that, where parties conspire to do an unlawful act, 
the acts or déclarations of one of them is the act or déclaration of 
ail, when it is done in the furtherance of the common design and is one 
of the nàtural and probable conséquences of the conspiracy. United 
States V. Gooding, 12 Wheat. 461, 469, 6 L. Ed. 693; Logan v. United 
States, 144 U. S. 263, 309, 12 Sup. Ct. 617, 36 L. Ed. 429; Brown 
V. United States, 150 U. S. 93, 98, 14 Sup. Ct. 37, 37 L. Ed. 1010; 
.1 Greenleaf on Ev. § 111. This statement of Scattergood to Anderson 
was not a statement in furtherance of the conspiracy, and had nothing 
to do with its continued exécution, but was a mère narration of a 
past fact, an ordinary admission against interest. There was also in 
évidence a statement by Camp, made almost a year afterwards, in 
which he claimed that Scattergood asked him to bring Mrs. Pittman 
to Omaha on this occasion and paid him money to do so. Such state- 
ments were properly limited as évidence by the court's instructions 
that they were admissible only against the maker, except as they 
were made in the actual carrying out of the object of the conspiracy; 
but, when thus limited in efïect, there was no évidence against the 
défendants Michael F. Harrington and Mrs. Murphy of the fact that 
Mrs. Pittman was caused to leave Creston by Scattergood, the overt 
act which had to be proved before a conviction could be had in the 
division where the case was tri éd. A verdict should there fore hâve 
been directed for thèse two défendants. 

[6] The évidence was sufficient as against Scattergood and Camp 
under this count ; but as there was only a gênerai verdict of guilty, and 
the penalty imposed was not more than could hâve been imposed under 
one count of the indictment, the verdicts against them are sustainable 
under either count. 

Complaint is made of the refusai of requested instructions to the 
jury ; but thèse instructions contain a number of distinct propositions 
of law, and the record shows exception taken en bloc in this form : 

"Thèse instructions, 1 to 10, inclusive, asked by défendants before beginnitig 
of arsuments, and refused, exeept as given. Défendants and each of then) 
excepts." 

[7] The assignment of error is directed to the refusai of instruc- 
tions numbered 5, 6, 7, 8, 9, and 10 as a group. No. 10 of the refused 
instructions told the jury that no défendant could be convicted on the 
testimony of an accomplice, unless he was corroborated in ail material 
facts. There is no rule of law in the courts of the United States that 
prevents convictions on the testimony of accomplices alone, if the 
jury believes them. Caminetti v. United States, 242 U. S. 470, 495, 
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37 Sup. Ct. 192, 61 L. Ed. 442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 
1168; Ahearn v. United States, 158 Fed. 606, 607, 85 C. C. A. 428; 
Knoell V. United States, 239 Fed. 16, 20, 152 C. C. A. 66; Wallace v. 
United States, 243 Fed. 300, 307, 156 C. C. A. 80; Reeder v. United 
States (C. C. A.) 262 Fed. 36, 42. The court instructed the Jury that 
the fact that one was an accomplice would naturally weaken the cre- 
dence that should be given to his testimony. 

[8] When a number of instructions are requested, containing dis- 
tinct propositions of law, a gênerai assignment of error to the refusai 
to give them ail cannot be sustained, if any one of the instructions is 
properly refused. Cass County v. Gibson, 107 Fed. 363, 366, 46 C. C. 
A. 341 ; St. Louis Brewing Ass'n v. Hayes, 107 Fed. 395, 401, 46 C. 
, C. A. 370; Hodge v. Chicago & A. Ry. Co., 121 Fed. 48, 52, 57 C. 
C. A. 388; H. D. WilHams Cooperage Co. v. Scofield, 125 Fed. 916, 
917, 60 C. C. A. 564; Erie R. Co. v. Littell, 128 Fed. 546, 548, 63 
C. C. A. 44; Southern Pac. Co. v. Hetzer, 135 Fed. 272, 285, 68 C. C. 
A. 26, 1 L. R. A. (N. S.) 288 ; Sutherland v. Brace, 71 Fed. 469, 472, 
18 C. C. A. 199; Empire State Cattle Co. v. Atchison, T. & S. F. Ry. 
Co., 147 Fed. 457, 461, 77 C. C. A. 601. 

[9] The exception taken to the instructions as a group was also too 
gênerai to présent any question for review. McCabe & Steen Co. v. 
Wilson, 209 U. S. 275, 279, 28 Sup. Ct. 558, 52 L. Ed. 788; Baggs 
V. Martin, 108 Fed, 33, 34, 47 C. C. A. 175; Southern Pac. Co. v. 
Hetzer, supra. 

[10, 11] Error is assigned as to a number of rulings upon the évi- 
dence, but it is necessary to notice only one assignment. Anderson 
was one of the principal witnesses for the government, and in his 
direct examination he testified that both Harrington and Scattergood 
advised him that Mrs. Pittman should be sent to Canada. On cross- 
examination he was asked if his wife was not insistent, and did not 
urge him to get Mrs. Pittman out of the country. An objection was 
sustained, on the ground that this testimony was immaterial and not 
cross-examination. This ruling was erroneous. It was the contention 
of the défendants that no such conversation occurred between An- 
derson and his attorneys, and they so testified as witnesses for the 
défense. The truth of Anderson's statements that he was acting under 
advice of his counsel was a vital issue, and if his wife was urging 
him to furnish money and to send Mrs. Pittman away to Canada, on 
the chance that the cause of their domestic troubles would be thereby 
removed, it was a proper matter for the jury to consider in deciding 
whether a conspiracy existed to remove this witness or whether An- 
derson acted on his own judgment and from another strong and nat- 
ural motive when he furnished the money that carried her away. 
It was proper cross-examination, because the eflfect of his direct testi- 
mony was that the only motive that caused him to take this woman to 
Canada was the advice he received from thèse attorneys, and the ex- 
istence of another motive impelling him to this act was both contra- 
dictory and explanatory of his direct testimony. The refusai to allow 
this question to be answered afïected a substantial right of the par- 
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ties, and may hâve been the determining factor with the Jury în solving 
the dispute in the évidence. 

The judgment will be reversed, and a new trial ordered as to ail 
of the plaintiffs in error. 

STONE, Circuit Judge, dissents. 



HINES, Director General of Railroads, v. DAHN.* 

(Circuit Court of Appeals, Eighth Circuit. August 2, 1920.) 

No. 5514. 

1. Railroads <®=>5%, New, vol. 6A Key-No. Séries — Fédéral control extends 
to only pbysical properties; "carriers;" "syst^'itis of transportation." 

Within Act Aug. 29, 1916 (Comp. St. S 1974a), Fédéral Control Act 
Marcli 21, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115%a- 
3115%p), Act Feb. 28, 1920, g 206g, and the proclamation of the Président 
of Dec. 26, 1917, taking control of the railroads, the "Systems of transpor- 
tation" and the ''carriers" mentîoned therein, control of which was taken 
by the United States, are the physlcal properties of the various railroads, 
not the corporation owning or operating them. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Carriers.] 

X. Railroads <S=»5%, New, vol. 6A Key-No. Séries — Suits arising from fédéral 
control are against govemment. 

Under Fédéral Control Act March 21, 1918, S 10 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 3115% j), authorizing actions and suits against car- 
riers under fédéral control, and the orders of the Director General re- 
qulring suoh suits to be brought against him, a suit against the Director 
General is against him in hls capacity as agent oT the United States, not 
against the corporations which own the railroads. 

8. Statutes 'S=»219 — Int«rpretatioD by officiai charged with exécution entitled 
to respect. 

General Order No. 50 of the Director General of Railroads, requiring 
suits growlng out of fédéral control of railroads to be brought against 
the Director General and not otherwlse, is an interprétation of the lawa 
regulating fédéral control of railroads by the department of the govem- 
ment charged with exécution thereof, which is regarded by the courts with 
great respect. 

4. Mflster and servant <&=389 — Compensated fédéral employé can dérive no 
Personal beneflt from recovery from wrongdoer. 

Under the fédéral Employés' Compensation Act (Comp. St. I§ 8932a- 
8932uu), requiring an employé receiving compensation thereunder to as- 
sign to the government his claim against another person for Injuries, or 
requiring the application of any sums acquired by him to the payment 
of compensation, the employé who recovers compensation can receive no 
Personal beneflt from a recovery against another person who caused the 
in jury. 

6. Master and servant <®=>351 — Fédéral employé electîng to receive compensa- 
tion cannot recover for négligence of Director General. 

A mail clerk èmployed by the United States, electîng to receive com- 
pensation under the fédéral Employés' Compensation Act (Comp. St. S§ 
8932a-8932uu ) for injuries caused by the négligence of the Director Gen- 
eral of Railroads, cannot thereafter recover against the Director General, 



<g=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
•Certlorarl Branted 254 V. S. — , il Sup. Ct. «7, 6B L. Ed. — . 
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though he mlght hâve elected to recover from the Dlrector GeneraL 
Instead of applying for compensation. 

In Error to the District Court of the United States for the Northern 
District of lowa; Henry T. Reed, Judge. 

Action by Arthur J. Dahn against Walker D. Hines, Director Gen- 
eral of Railroads. Judgment for plaintifï, and défendant brings error. 
Reversed and remanded, with directions to dismiss the complaint. 

See, also, 256 Fed. 549. 

F. H. Helsell, of Ft. Dodge, lowa (C. A. Helsell, of Ft. Dodge, lowa, 
W. S. Horton, of Chicago, 111., and Nelson & Dufify, of Dubuque, lowa, 
on the brief), for plaintiflf in error. 

W. A. Smith, of Dubuque, lowa (D. J. Lenehan and h. G. Hurd, 
both of Dubuque, lowa, on the brief), for défendant in error. 

Before SANBORN and CARLÀND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARE,AND, Circuit Judge. Défendant in error, hereafter plaintiff, 
brought this action against Illinois Central Railroad Company and the 
Director General of Railroads, hereafter défendant, tp recover damages 
for Personal injuries alleged to hâve been caused by the négligent 
opération of said railroad. Plaintifï recovered a verdict against the 
défendant, the action having been dismissed as to the railroad company. 
Défendant brings error. 

The first contention made by counsel for défendant is that the plain- 
tif! cannot maintain this action, for the reason that it is in légal eflfect 
an action against the United States, and the plaintifï as an employé 
of the United States had prior to the commencement of the action 
applied for and received the benefits of an act to provide compensa- 
tion for employés of the United States sufïering injuries while in 
the performance of their duties. 39 Stat. 742 (Comp. St. §§ 8932a- 
8932uu). The facts material to this contention as they appear in the 
record are as follows: On May 29, 1918, plaintifï was a railroad mail 
clerk engaged in the performance of his duties as such wjiile riding in a 
mail car composing a part of train No. 11, of the Illinois Central Rail- 
road Company, then running over the track of said company, under the 
tnanagement and control of défendant. On said date and while he 
was so engaged said train was derailed and wrecked by plunging 
through a bridge composing a part of the roadbed of said Illinois Cen- 
tral Railroad Company, near Aplington,: lowa, and by reason thereof he 
was serioùsly and permanently injured. Division V of defendant's 
answer contains the following allégation: 

"That under the act for compensation for the employés of the United States 
aforesaid, this plaintiff lias made application in the manner provided by said 
act for compensation under said act, and this defeïidant Is tnformed and be- 
lieves and charges that such application has been aflBrmatively acted upon and 
said employé has the benefit of ail the provisions of said Compensation Act." 

This allégation of the answer was admitted by paragraph 3 of plain- 
tiflf's demurrer to said answer, the demurrer being sustained. In 
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subdivision 2 of said paragraph 3 in addition to the formai demurrer 
plaintiff also stated: 

"That even if It be tnie that plaintiff has been pald compensation under 
the act to provide compensation for employés of the United States, such fact 
does not constitute any défense to this action, said act not purporting to 
furnish an exclusive remedy to plaintiff, but, on the contrary, expressly provid- 
ing for the maintenance of an action of this cLaracter." 

On the record as it stands, and in view of the fact that at the trial 
the case was treated by court and counsel as if the plaintiff had applied 
for and accepted the benefits of the Compensation Act above referred 
to, the case must be treated hère in the same way. The first question 
therefore to be considered is: Was plaintiff's action in légal effect 
one against the United States? 

[1] By chapter 418, Ist Sess. 64 Cong., approved August 29, 1916, 
39 Stat. 645 (Comp. St. § 1974a), it is provided : 

"The Président, in time of war, Is empowered, through the Secretary of 
War, to take possession and assume control of any system or Systems of trans- 
portation, or any part thereof, and to utilize the same, to the exclusion as far 
as may be necessary of ail other trafic thereon, for the transfer or transporta- 
tion of troops, war materlal and equipment, or for such other purposes con- 
nected with the emergency as may be needful or désirable." 

Pursuant to the authority thus given, the Président on December 
26, 1917 (40 Stat. 1733), issued a proclamation containing the follow- 
ing language : 

"Now, therefore, I, Woodrow Wilson, Président of the United States, under 
and by virtue of the powers vested in me by the foregoing resolutions and 
statiite, and by virtue of ail other powers thereto me enabling, do hereby, 
through Newton D. Baker, Secretary of War, take possession and assume 
control at 12 o'clock noou on the twenly-eighth day of December, 1917, of each 
and every System of transportatlon and the appurtenances thereof located 
wholly or In part within the boundaries of the continental United States and 
consistlng of railroads, and owned or controlled Systems of coastwise and in- 
land transportatlon, engaged in gênerai transportatlon, whether operated by 
steam or by electric power, including also terminais, terminal companies and 
terminal associations, sleeping and parlor cars, private cars and private car 
Unes, elevators, warehouses, telegraph and téléphone Unes and ail other equip- 
ment and appurtenances commonly used upon or operated as a part of such 
rail or combined rail and water Systems of transportatlon, to the end that such 
Systems of transportatlon be utllized for the transfer and transportatlon of 
troops, war materlal and equipment, to the exclusion so far as may be neces- 
sary of ail other trafic thereon, and that so far as such exclusive use be not 
necessary or désirable, such Systems of transportatlon be operated and utlliz- 
ed in the performance of such other services as the national interest may 
require and of the usual and ordlnary business and duties of common carriers. 

"It is hereby directed that the possession, control, opération and utilization 
of such transportatlon Systems hereby by me undertaken shall be exercised by 
and through William G. McAdoo, who is hereby âppointed and desiguated 
Director General of Railroads. » * * 

"Bxcept with the prlor written assent of said Dlrector, no attachment by 
mesne process or on exécution shall be levied on or against any of the property 
used by any of said transportatlon Systems in the conduct of their business 
as common carriers ; but suits may be brought by and against said carriers 
and judgments rendered as hltherto untU and except so far as said Dlrector 
may, by gênerai or spécial orders, otherwlse détermine." 
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On March 21, 1918, Congress passed an act generally known as 
the FederarControl Act, being chapter 25, 2d Sess. 65th Cong. 40 Stat. 
451 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 311534a-31153^p). 
Among other provisions of said act are the following : 

Section 1 (section 3115% a) : "That the Président, havlng in time of war 
taken over the possession, use, control, and opération * * • of certain rail- 
roads and Systems of transportation (called herein carriers)." "That any 
railway operating Income accruing during tlie period of fédéral control in 
excess of such just compensation shall remain the property of the United 
States " 

Section 6 (section 3115%f ) : "That the sum of $500,000,000 Is hereby ap- 
propriated, ont of any moneys in the treasury not otherwise appropriated, 
whlch, together wlth any funds avallable from any operating Income of sald 
carriers, may be used by the Président as a revolvlng fund for the purpose 
of paying the expenses of the fédéral control." 

Section 10 (section 3115% j) : "That carriers while under fédéral control 
shall be subject to ail laws and liablUtles as common carriers, whether aris- 
ing under state or fédéral laws or at common law, except in so far as may 
be inconsistent wlth the provisions of this act or any other act applicable to 
such fédéral control or wlth any order of the Président. Actions at law or 
sults in equlty may be brought by and against such carriers and judgments 
rendered as now provided by law ; and In any action at law or suit in equity 
against the carrier, no défense shall be made thereto upon the ground that 
the carrier is an instrumentality or agency of the fédéral government. Nor 
shall any such carrier be entitled to hâve transferred to a fédéral court any 
action heretofore or hereafter Instituted by or against it, whlch action was 
not so transférable prior to the fédéral control of such carrier ; and any 
action whlch has heretofore been so transferred beeause of such fédéral control 
or of any act of Congress or officiai order or proclamation relating thereto 
shall upon motion of either party be retraûsferred to the court in whlch It was 
originally instituted. But no process, mesne or final, shall be levied against 
any property under suCh fédéral control." 

Section 12 (section 3115%<) : "That moneys and other property derived 
from the opération of the carriers during fédéral control are hereby declared 
to be the property of the United States. Unless otherwise directed by the 
Président, such moneys shall not be covered into the treasury, but such 
■Jioneys and property shall remain in the custody of the same offlcers, and 
ithe accounting thereof shall be in the same manner and form as before 
fédéral control." 

Act Feb. 28, 1920, § 206g, 262 Fed. 340, reads as follows: 

"No exécution or process, other than on a judgment recovered by the 
United States against a carrier, shall be levied upon the property of any 
carrier where the cause of action on aceount of whlch the judgment was 
obtained grew out of the possession, use, control, or opération of any railroad 
or System of transportation by the Président under fédéral control." 

The first provision quoted above from the Fédéral Control Act re- 
cites that the Président, having in time of war taken over the posses- 
sion, use control and çperation of certain railroads and Systems of 
transportation, called herein carriers, and thus makes it plain in our 
opinion that Congress correctly interpreted the original authority given 
the Président, and also his proclamation to the effect that it Avas the 
physical railroads and Systems that the Président took possession of, 
ànd the Fédéral Control Act déclares that thèse physical railroads and 
Systems shall be called in said act "carriers." The original authority 
of the Président authorized him to take possession and assume control 
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of any System or Systems of transportation. In his proclamation the 
Président declared that lie did take possession of each and every Sys- 
tem of transportation and the appartenances thereof. In view of the 
language conferring the original authority of the Président and the 
language of the proclamation, the word "railroads," in the Fédéral 
Control Act, must be construed to mean the same thing as Systems of 
transportation. 

VVe do not think there can be any doubt about the meaning of the 
words "railroads and Systems of transportation" as used in the several 
acts of Congress and the proclamation of the Président. In our judg- 
ment they refer only to the physical properties which constituted the 
System or Systems. The System is composed of the roadbed, tracks, 
engines, cars, and other appurtenances which are used in the transpor- 
tation of passengers and freight from one place to another. The Sys- 
tem is entirely distinct from the corporate entity which may own or 
manage the System. The Président had no authority, nor did he pré- 
tend by the language of his proclamation, to take over the railroad cor- 
poration or corporations, which owned the several Systems. The whole 
Fédéral Control Act is opposed to any such interprétation, because it 
provides for the payment to the dififerent corporations of a compensa- 
tion for the use of the several Systems and elaborate provisions are 
made for the protection of the rights of both parties. The United 
States owned no railroad stock and did not seek to obtain control of 
the railroad corporations. The fundamental idea underlying the dé- 
cision of the United States to take control of the Systems was that it 
was necessary so to do in order that the great task of transporting 
troops, munitions, and supplies might be carried on by the différent 
Systems to the exclusion of ail other trafhc if necessary. Any further 
control than to accomplish this object was not needed, sought, or 
obtained. The excerpt above quoted from the proclamation of the 
Président, to the eflfect that no attachment by mesne process or exécu- 
tion should be levied on or against the property used by any of said 
transportation Systems in the conduct of their business as common 
carriers, but that suits might be brought by and against such carriers 
and judgment rendered as hitherto until and except so far as said Di- 
rector General might by gênerai or spécial orders otherwise détermine, 
clearly uses the word "carriers" as meaning the same as transportation 
Systems, because it was only such Systems whose property could not be 
levied on without the written assent of the Director General. Whoever 
has the management, control, and opération of a transportation system 
which is engaged as a common carrier in the transportation of pas- 
seneers and freight from one place to another is the carrier, so far as 
liability is concerned for négligent opération. 

[2] When we come to section 10 of the Fédéral Control Act, we 
think that there ought not to be the confusion and want of harmony in 
the décisions in regard to its meaning, which seems to exist as to the 
question now being considered. The Fédéral Control Act starts out by 
plainly declaring that the railroads and Systems of transportation which 
the Président had taken possession of should in said act be called "car- 
riers." According to section 10, the "carriers" — that is, the physical 
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railroad Systems — shall be subject to ail laws and liabilities as common 
carriers, whether arising under state or fédéral laws or at common law, 
except in so far as may be inconsistent with the provisions of the act, 
or any other act applicable to such fédéral control or with any order 
of the Président. Actions at law or suits in equity may be brought 
by and against such carriers and judgment rendered as now provided 
by law, and in such suits no défense shall be made upon the ground 
that the carrier transportation System is an instrumentality or agency 
of the fédéral government. To décide that the words "carrier" and 
"carriers," in section 10, mean the corporate entity, in the présent case 
the Illinois Central Railroad Company, is not only to go in opposition 
to the plain provision of law conferring authority upon the Président 
and the plain words of his proclamation, but also to what Congress 
bas decided to be the true meaning of the words. It seems plain to 
us that the Président had authority and did, through Newton D. 
Baker, Secretary of War, take possession and assume control of 
each and every System of transportation and the opération thereof; 
that the possession, control, opération, and utilization of such trans- 
portation Systems undertaken by the Président was directed by him to 
be exercised by and through the Director General. It would be un- 
constitutional and contrary to the law of the land to hold that the 
railroad corporation, in this case the Illinois Central Railroad Com- 
pany, as a corporate entity should be liable for an act donc or omitted to 
be done in the opération of the transportation system by another 
party over which it had no authority or control. Zeigler v, S. & N. 
A. R. R. Co., 58 Ala. 594; Mobile Light & R. R. Co. v. Copeland & 
Sons, 15 Ala. App. 235, 73 South. 131 ; Bank of Columbia v. Okley, 
4 Wheat. 235, 4L. Ed. 559; Hurtado v. California, 110 U. S. 516, 
4 Sup. Ct. 111, 28 Iv. Ed. 232; Dent v. West Virginia, 129 U. S. 114, 
9 Sup. Ct. 231, 32 L. Ed. 623; Leeper v. Texas, 139 U. S. 462, 11 Sup. 
et. 577, 35 h. Ed. 225 ; Giozza v. Tiernan, 148 U. S. 657, 13 Sup. Ct. 
721, 37 L. Ed. 599; Jones v. Brim, 165 U. S. 180, 17 Sup. Ct. 282, 41 
L. Ed. 677; Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 44 L. Ed. 
597 ; 6 Rul. Cas. Law, pp. 433, 446, embracing paragraphs 430 to 442 
on Constitutional Law. 

Moreover section 206g, supra, Act Feb. 28, 1920, specially provides 
that no exécution shall issue against the property of the carrier (cor- 
poration), when the cause of action on account of which the judgment 
was obtained grew out of fédéral control. We think the efïect of sec- 
tion 10, so far as the bringing of suits is concerned, was to waive the 
sovereignty of the United States so far as any suits that were authoriz- 
ed to be brought were concerned and to allow persons injured through 
negîigence of the carrier which in the présent and similar cases would 
be the Director General, to bring suits against the carrier the same as 
if the t-ansportation Systems were not under fédéral control. If it was 
the corporate entity, in this case, the Illinois Central Railroad Com- 
pany, whicl"> was to be liable for the négligence of the Director General, 
why did Congress provide in the Fédéral Control Act and the Prési- 
dent in his prclamation that no exécution should issue on the judg- 
ment ? This ià A provision not f ound in législation in regard to litiga- 
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ton between prîvate parties, but in litigation between . private parties 
and the sovereignty, extending also to cities and other corporations ex- 
ercising govemmental functions. We are of the opinion that the 
présent action was one in effect against the United States and that they 
will be obliged to pay the judgment below if sustained. The Director 
General is sued the same as a receiver. He is not personally liable, but 
the government is. 

[3] General Order No. 50, promulgated by the Director General, 
October 28, 1918, directing that actions at law, suits in equity and other 
proceedings thereafter brought in any court based on contract binding 
upon the Director General, claim for death or injury to person, or for 
loss and damage to property arising since December 31, 1917, and 
growing out of the possession, use, control or opération of any railrpad 
or System of transportation, by the Director General, which action, suit 
or proceeding but for fédéral control might hâve been brought against 
the carrier company, shall be brought against William G. McAdoo, 
Director General, and not otherwise, is an interprétation ôf the laws 
regulating Fédéral Control of Railroads by that department-of the 
government charged with the duty of executing the same^ and such 
interprétation bas always been regarded by the courts with great re- 
spect. U. S. V. Cerecedo Hermanos y Compania, 209 U. S. 338, 28 
Sup. Ct. 532, 52 L. Ed. 821. There are well-reasoned cases in the féd- 
éral courts sustaining the views herein expressed. They are Ruther- 
ford V. Union Pac. (D. C.) 254 Fed. 880; U. S. v. Kambeitz (D. C.) 
256 F'ed. 247; Mardis v. Hines (D. C.) 258 Fed. 945; Haubert v. 
Baltimore & O. R. Co. (D. C.) 259 Fed. 361 ; Nash v. Southern Pacific 
Co. (D. C.) 260 Fed. 280; Westbrook et al. v. Director General of Rail- 
roads (D. C.) 263 Fed. 211 ; Hatcher & Snyder v. A., T. & S. F. Ry. 
Co. (D. C.) 258 Fed. 952; Southern Cotton Oil Co. v. Atlantic Coast 
Line Ry. Co. and Wade v. Sea Board Air Une Co. (D. C.) 257 Fed 
138; Sagona v. Pullman Co. (Sup.) 174 N. Y. Supp. 536; Oyler v. 
C, C, C. & Si L. Ry., 17 Ohio Law Rep. 356; Public Service Com- 
mission v. New England Téléphone & Telegraph Co., 232 Mass. 465, 
122 N. E. 567, 4 A. L. R. 1662 ; Macleod v. New England Téléphone & 
Telegraph Co., 250 U. S. 195, 39 Sup. Ct. 511, 63 L. Ed. 934; N. P. 
Railroad Co. v. State of North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 
63 L. Ed. 897. There are other décisions construing section 10 as 
providing for the bringing of actions against the carrier corporation 
just the same as if no fédéral control had taken place. The cases cited 
as deciding that it is the carrier corporation that must be sued are 
Postal Tel. Co. v. Call, 255 Fed. 850, 167 C. C. A. 178; Jensen v. L- 
V. R. Co. (D. C.) 255 Fed. 795 ; Johnson v. McAdoo (D. C.) 257 Fed. 
757; Witherspoon v. Postal, etc., Co. (D. C.) 257 Fed. 758; The Cata- 
wissa (D. C.) 257 Fed. 863; Dampskibs v. Hustis (D. C.) 257 Fed. 
862; Lavalle v. N. P. R. Co., 143 Minn. 74, 172 N. W. 918, 4 A. L. R. 
1659; Gowan v. McAdoo, 143 Minn. 227, 481, 173 N. W. 440, 443; 
Palyo v. N. P. R. Co. (Minn.) 175 N. W. 687; Ringquist v. D., M. & 
N. R. Co. (Minn.) 176 N. W. 344; McGregor v. G. N. R. Co. (N. D.) 

172 N. W. 841, 4 A. L. R. 1635 ; Franke v. C. & N. W. R. Co. (Wis.) 

173 N. W. 701 ; M.: P. R. Co. v. Ault (Ark.) 216 S. W. 3 ; Lancaster v. 
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Keebler (Tex. Civ. App.) 217 S. W. 1117; Clapp v. Am. Ex. Co, 234 
Mass. 174, 125 N. E. 162; Owens v. Hines (N. C.) 100 S. E. 617. 

It would serve no useful purpose to review thèse cases. It is con- 
ceded that most of them déclare the law contrary to the conclusion 
reached in this case, but the reasoning upon which the décisions are 
based is not persuasive. 

[4] The next question for considération is as to whether the plain- 
tiff having applied for and received the benefits of the act to provide 
compensation for employés of the United States suffering injuries 
while in the performance of their duties is barred f rom maintaining this 
suit. Section 1, c. 458, Ist Sess. 64th Cong., 39 Stat. 742 (Comp. St. 
§ 8932a), in part reads as f ollows : 

"That the United States shall pay compensation as herelnafter speeifled for 
the disability or death o( an employé resultlng from a Personal injury sus- 
taiued while in the performance of his duty." 

Section 15 (section 8932h) provides: 

"That every employé injured in the performance of his duty, or some one 
on his behalf, shall, within forty-elght hours after the Injury, give written 
notice thereof to the immédiate superior of the employé. Such notice shall be 
given by delivering it personally or by depositing it properly stamped and ad- 
dsessed in the mail." 

Section 16 (section 8932hh) spécifies what the notice above mention- 
ed shall contain. Section 17 (section 8932i) provides that unless the 
notice is given, or unless the immédiate superior has actual knowledge 
of the injury, no compensation shall be allowed, but for any reasonable 
cause shown the United States Employé's Compensation Commission 
may allow compensation if the notice is filed within one year after the 
injury. Section 18 (section 8932ii) provides that no compensation 
shall be allowed to any person, except as provided in section thirty- 
eigjit, unless he or some one on his behalf shall within the time specified 
in section twenty make a written claim therefor, and sùch claim shall 
be made by delivering it at the office of the commission, or to any com- 
missioner, or to any person whom the commission may designate, or 
by depositing it in the mail properly stamped and addressed to the com- 
mission, or to any person whom the commission may by régulation 
designate. Section 20 (section 8932] j) provides that ail original claims 
for compensation for disability shall be made within 60 days after the 
injury, provided that the commission may allow original claims for com- 
pensation for disability to be made at any time within one year. Sec- 
tion 26 (section 8932mm) provides that, if an injury or death for which 
compensation is payable is caused under circumstances creating a légal 
liability upon some person other than the United States to pay damages 
therefor, the commission may require the beneficiary to assign to the 
United States any right of action he may hâve to enforce such liability 
of such other person or any right he may hâve to share in any money 
or other property received in satisfaction of such liability of such other 
person or the commission may require said beneficiary to prosecute, said 
action in his own name. If the beneficiary shall refuse to make such 
assignment, or to prosecute said action in his own name when required 
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by the commission, he shall not be entitled to any compensation under 
the act. The section last referred to then provides as f oUows : 

"The cause of action when assigned to the United States may be prosecuted 
or compromised by the commission, and if the commission realizes upon such 
cause of action, it shall apply the money or other property so received in the 
following manner: After deducting the amount of any compensation already 
paid to the beneflclary and the expense of such realization or collection, which 
sum shall be placed to the crédit of the employés' compensation fund, the 
surplus, if any, shall be paid to the beneflciary and credited upon any future 
payments of compensation payable to him on account of the same iujury." 

Section 27 ( section 8932n) reads as f ollows : 

"That if an Injury or death for which compensation is payable under this 
act Is caused under circumstanees creatlng a légal liability in some person 
other than the United States to pay damages therefor, and a beneflciary en- 
titled to compensation from the United States for such injury or death re- 
ceives, as a resuit of a suit brought by him or on his behalf, or as a resuit 
of a settlement made by him or on his behalf, any money or other property in 
satisfaction of the liability of such other person, such beneflciary shall, after 
deducting the costs of suit and a reasonable attorney's fee, apply the money 
or other property so received In the following manner : 

"(A) If his compensation bas been paid in whole or in part, he shall refund 
to the United States the amount of compensation which bas been paid by the 
United States and crédit any surplus upon future payments of compensation 
payable to him on account of the same injury. Any amount so refunded to the 
T'nited States shall be placed to the crédit of the employés' compensation 
fund. 

"(B) If no compensation has been paid to him by the United States, ne 
shall crédit the money or other property so received upon any compensation 
payable to him by the United States on account of the same injury." 

We hâve called attention to those provisions of the act which re- 
late to injuries caused by other persons than the United States, for 
the reason that the plaintiff claims in this case that the Director Gen- 
eral was the agent of the Illinois Central Railroad Company, and there-, 
fore the injury received by the plaintifif was caused by a person other 
than the United States. It plainly appears from the statute above 
quoted that whether the employé assigns his cause of action against 
a person other than the United States to the United States, and the 
same is prosecuted by said commission, or whether the employé prose- 
cutes the cause of action himself, the employé gains nothing, but the 
whole recovery after déduction of the expense of litigation either goes 
into the compensation fund out of which employés are paid, or is re- 
tained by the employé and the amount thereof is credited to the Unit- 
ed States on future pa3rments. So that in any event the employé realiz- 
es nothing from the liability of a person other than the United States. 
In this very case the plaintiflF would receive nothing, if he should col- 
lect his judgment other than his compensation under the Compensation 
Act. 

[51 This discussion, however, is wholly futile, as a mère inspection 
of the law conferring power upon the Président to take possession of 
the Systems of transportation and his proclamation in acting under said 
law makes it so clear that the Director General was an agent of the 
United States and not of the railroad company that there is no basis 
for the contention of counsel for plaintiflF. As we hâve before stated, 
267 F.— 8 
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Ihe Director General was the agent of the United States, and this ac- 
tion is in légal efifect against the United States. 

Ihe only question left is as to the right of the plaintiflf to not only 
receive compensation under the Compensation Act, but also to sue the 
United States for the négligence causing his injuries. In other words, 
must the United States pay both compensation and damages for négli- 
gence to the same person for the same in jury? Workmen's Compen- 
sation Acts are ail alike as to the object sought to be attained, but they 
are so numerous and so varied as to détails of administration that each 
act must be construed by itself. We are of the opinion that as to 
the United States the act in question is compulsory, if the employé 
gives the notice and files the claim in proper form according to the 
terms of the statute and the régulations of the commission. It is 
optional with the employé as to whether he will make a claim under 
the act or not. If he does not, in our opinion he would hâve a right 
to maintain the présent action and prosecute the same to judgment, as 
we think that the United States as to this particular case by the Féd- 
éral Control Act consented to be sued. But if the employé elects to 
receive the benefits of the Compensation Act and his claim is allowed, 
then he is barred from prosecuting his action for négligence against 
the United States. In other words, he must elect which of the two 
remédies he desires to pursue, and, having elected to pursue one, he 
may not pursue the other. The United States under the statute be- 
ing bound to pay the plaintiflf af ter the latter has elected to claim the 
tjenefits of the Compensation Act, the remedy afforded by the act 
is exclusive. Mitchell v. Louisville, etc., R. Co., 194 111. App. 77; 
McRoberts v. National Zinc Co., 93 Kan. 364, 144 Pac. 247 ; Shade v. 
Ash Grove Lime, etc., Co., 92 Kan. 146, 139 Pac. 1193; Piatt v. Swift, 
188 Mo. App. 584, 176 S.' W. 434 (Kansâs Act); Middleton v. Texas 
Power, etc., Co., 108 Tex. 96, 185 S. W, 556. That the employé can- 
not recover both damages and compensation is sustained by the fol- 
lowing cases: Barry v. Bay State St. Ry. Co., 222 Mass. 366, 110 N. 
E. 1031, 1032; Turnquist v. Hannon, 219 Mass. 560, 107 N. E. 443; 
Cripp's Case, 216 Mass. 586, 104 N. E. 565, Ann. Cas. 1915B, 828; 
Pawlak v. Hayes, 162 Wis. 503, 156 N. W. 464, L. R. A. 1917A, 392; 
McGarvey v. Independent Oil, etc., Co., 156 Wis. 580, 146 N. W. 895; 
Woodcock V. London, etc., R. Co., [1913] 3 K. B. 139, 6 Butterworth's 
Workmen's Compensation Cases, 471; Page v. Burtwell, [1908] 2 
K. B. 758, 1 Butterworth's Workmen's Compensation Cases, 267; 
Oliver v. Nautilus Steam Shipping Co., [1903] 2 K. B. 639, 5 Minton- 
Senhouse's Workmen's Compensation Cases, 65 ; Huckle v. Council, 4 
Butterworth's Workmen's Compensation Cases, 113 (affirmed 3 Butter- 
worth's Workmen's Compensation Cases, 536, 26 T. L. R. 580) ; Ma- 
homed v. Maunsell, 1 Butterworth's Workmen's Compensation Cases, 
269; Murry v. North British R. Co., 41 Scottish Law Rep. 383; 
Mulligan v. Dick, 41 Scottish Law Rep. 7T\ Tong v. Great Northern 
R. Co., 4 Minton-Senhouse's Workmen's Compensation Cases, 40, 86 
L- T. Rep. (N. S-) 802; Workmen's Compensation Acts ; Corpus Juris 
Treatise. 
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We are of the opinion that upon principle and authority the plain- 
tiff is barred from maintaining this action for négligence against the 
United States which makes it unnecessary to consider assignments of 
error relating to the trial of the case. Judgment below is reversed, 
and the case remanded, with directions to dismiss the complaint of the 
plaintiff. Leave is given to substitute the name of John Barton Pàyne 
in place of Walker D. Hines, Director General, if défendant is so 
advised. Act Feb. 28, 1920, § 206. 



THE NEWA. 
THE DJERISSA. 

(Circuit Court of Appeals, Fourth Circuit. April 26, 1920.) 
No. 1768. 

1. Collision ®=71(3)— Dragging anclior; failure to drop second aaclior, on 

approacli of storm, a fault. 

A collision between a vessel, whlch dragged her anchor in a severe 
wlndstorm, and another rossel, anchored a quarter of a mile distant, held 
due solely to the fault of the drifting vessel in neglecting to put out a 
second anchor until too near the other vessel to be of any avail, although 
the storm had been threatening for several hours. 

2. Collision <@=>32 — Inévitable accident avaUabie as défense only to vessel 

without fault. 

To avoid liabillty for a collision on the ground of inévitable accident, a 
vessel must show tliat she was without fault. 

3. Collision <&=>69 — Anchored vessel not bound to assume extraordinary risks. 

A vessel at anchor Is not required to assume extraordinary risks to 
avoid the conséquences of impending danger occasioned by the fault of 
another vessel. 

4. Collision <&=>73 — ^Burden on moving vessel in collision with one at anchor. 

VI nere an anchored vessel bas been run Into by another, which 
dragged her anchor, the burden rests upon the latter to show that she had 
a proper wateh, and that she discovered the dragging as soon as It com- 
meneed, and took proper measures to stop it. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty for collision by W. Paramor, Master of the British 
steamship Djerissa, against the steamship Newa ; the Danish-Rus- 
sian Steamship Company, claimant. Decree for libelant, and claimant 
appeals. Affirmed. 

For opinion below, see 258 Fed. 949. 

Léon T. Seawell, of Norfolk, Va. (Hughes, Little & Seawell, of Nor- 
folk, Va., on the brief), for appellant. 

Braden Vandeventer, of Norfolk, Va. (Hughes, Vandeventer & 
Eggleston, of Norfolk, Va., on the brief), for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and WAT- 
KINS, District Judge. 

€=>For oUier cases see same topic & KEY-NUMBER. la ail Key-Numbered Digests & Indexes 
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PRITCHARD, Circuit Judge. [1] The learned judge who heard 
this case in the court below made the f oUowing clear and concise state- 
ment of the facts : 

"About midday of the llth of June, 1918, the DJerissa, a large ocean-going 
steamsbip, 350 feet long, 50 feet beam, 25 feet deep, was ancbored in the 
waters of James river, Newport News harbor, about balf a mile west of the 
Ohesapeake & Ohio Railway passenger pier, and the Newa, also a large 
océan steamshlp, 305 feet long, 43 feet beam, 23 feet deep, was ancbored 
about 2 o'clock on the evening of the 12th of June, about a quarter of a 
mile to the westward of the Djerissa. While lying at anchor, about 9 ;30 on 
the night of the 12th of June, the Newa, in a sudden and violent storm, 
dragged into and coUided with the Djerissa, causing serions injury to both 
vessels. The Djerissa relies on the négligence and f allure of the ofiBcersof 
the Newa to exercise good seamanshlp in anchorlng and handling their vessel ; 
whereas, the Newa insists that she was without fault and that the accident 
was inévitable as a resuit of the violence of the storm, the dangers of which 
they could not reasonably hâve anticipated or provided against. 

"Prior to and until a few minutes before the impact, the Djerissa had ont 
her port anchor on 30 fathoms of chain, and the Newa her starboard anchor 
on 60 fathoms. Shortly before the storm, the Djerissa paid ont 30 fathoms 
aduitional chain, and 15 or 20 minutes before the collision, and as the storm 
approached, dropped her starboard anchor on 45 fathoms of chain. The 
Newa, preceding the storm, had 50 fathoms on her starboard anchor, ana 
paid out 35 fathoms additlonal, and about the time of the collision, but too 
late to be of service, dropped her port anchor on 45 fathoms. The harbor was 
comparatively free from conditions and obstructions likely to affect thls col- 
lision. The tide had been runnlng flood for about an hour, but that Is not 
materlal hère. 

"Evidence of an approaching storm was apparent as early as 6 p. m. and 
the weather, accompauiea by thunder and lightnlng, was threatening for two 
hours prior to the collision, although the wind did not reach hlgh velocity un- 
til immediately preceding it. The Weather Bureau record at Norfolk shows 
that from 8 :59 to 9 :09 the wind blew from the southwest 18 miles an hour ; 
from 9:09 to 9:15 at 20; at 9:27 it dropped to 19; from 9:27 to 9:29 it In- 
creased to 44 miles; from 9:29 to 9:30 to 68 miles; at 9:87 it dropped to 60 
miles ; at 9 :38 to 58 miles ; at 9 :39 to 48 miles ; at 9 :41 to 35 miles ; and 
gradnally declined untll 9 :59, when it had dropped to 15 miles. Doubtiess the 
velocity out In the harbor of Newport News was something higher than shown 
by thèse figures, one wituess describing it at its height, for short periods, at 
75 miles an hour. 

"No question is made of the failure of the Newa to allow ample room to 
swing ; nor Is any déniai made of the fact that she dragged into the Djerissa, 
and that the latter ship dld not drag her anchor, nor do anything tending to 
bring about the collision, further than it Is clalmed she should bave paid out 
anchor chain upon observing the Newa drifting into her, and thereby bave 
lessened the violence of the Impact ; and the Newa relies solely upon this sug- 
gestion, and the fact that the collision could not hâve been avolded on her 
part by reason of the suddenness of the storm, as absolving her from re- 
sponsibility for the accident." 

The court below entered a decree in f avor of the Hbelant in the sum 
of $17,205.97, from which decree the case cornes hère on appeal. 

[2] The vital question involved herein is as to whether the Newa, 
the burdened vessel, has met the obligation upon her to show that she 
is entitled to the défense of inévitable accident. As the basis to this 
défense she must show that she is without fault, in order to escape 
Hability. The Sevem (D. C.) 113 Fed. 578; The Juniata (D. C.) 124 
Fed. 861 ; The Fullerton, 211 Fed. 833, 128 C. C. A. 359; The Bertha 
(D. C.) 244 Fed. 319; The Barge No. 123 (D. C.) 250 Fed. 476. 
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Tlie chief officer of the Djerissa, and a witness for the libelant, tes- 
tified ihat he observed évidences of a storm about 6 o'clock. At 8 
o'clock that night the captain gave his instructions for the anchcr to 
be ready to let go. It further appears that the chief officer in turn gave 
that order to the carpenter. The chief officer, in referring to the con- 
dition of the weather that evening, said: 

"I thlnk slie was lying a little northwest of us when our vessel was heading 
Bp stream atid probahly l.fJOO feet off. We were still lying there on the night 
of June 12th at the same anchorage. We had just marked évidence of a storm 
brewing about 6 o'clock. I was on watclî that evening from 4 until 8. The 
captain came on board that night aboùt 8 o'clock. At that time there v?as not 
much wind. It was light atmosphère around at dark, and stormy looking 
sky. The captain gave me Instructions for the second anchor to be ready to 
let go. That was at 8 o'clock. He gave me thèse instructions when he came on 
board. I gave that order to the carpenter. That précaution was taken on 
account of the storm ; I saw it coming, and the barometer was very low. 
About 8 :30 it seemed to be getting nearer ail the tlme, but stlU had not 
come to us. At 9 o'clock it just started ; the wind still higher at 9 o'clock. 

" 'Q. How about at 9 :10? A. It just probably at 9:10 to 9 ;20, just started. 

" 'Q. You mean started hard at 9:10? A. Not the fuU force ; it was gradual- 
ly coming.' 

"It was gradually coming from 8 o'clock on. At 9 :20 the velocity of the 
wind was about 60 miles an hour ; that was the time of the collision. The 
wind was comihg from west, about west-southwest, I make It. Our vessel 
was light, and the other vessel was light." 

The boatswain of the Djerissa said: 

"The chief officer said to me to get the anchor ready ; he said, 'You might 
be called on, and be ready.' .He said, 'Stand by, you mlght be called;' and I 
was standing by the anchor — had it ready to drop." 

The witness said this was about a quarter past 8. The boatswain 
also testified that he anticipated the storm was coming "between an 
hour and an hour and a quarter, or a half, to be exact." 

The instructions of the master of the Djerissa to the chief officer 
were given about 8 o'clock, that the second anchor should be ready to 
let go, and, as we hâve stated, that order was given to the carpenter 
and the boatswain; the boatswain having received the order between 
10 minutes and a quarter after 8 o'clock, just after the captain came 
aboard. It appears that thèse précautions were taken because of the 
appearances indicating a storm. At 8:30 the storm seemed to be get- 
ting nearer ail the time, but had not reached the harbor. 

The second anchor, with 45 fathoms of chain, was put out from the 
Djerissa between 10 and 20 minutes before the collision, and the ship 
came up on her anchor then. It appears that, when the second or star- 
board anchor was let out by the carpenter, the boatswain paid out ad- 
ditional chain on the port anchor, and the ship had come up on both 
anchors between 10 and 15 minutes before the collision. The boat- 
swain, in referring to the conditions at that time, testified: 

"I was called about 9 :15, as near as I can judge, and the orders I got were, 
'Stand by,' and 'Let go the second anchor.' I mean the starboard anchor. 
Then I went out and stood by the starboard anchor. The carpenter actually 
put out the second anchor between 10 and 20 minutes before the collision. He 
put out 45 fathoms of chain on the starboard, and the ship came np to the 
aflchor then. When we let out the starboard anchor, we paid out on the port 
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ancbor; It took 5 to 10 minutes to do that. Our shlp had eome up on both 
anchors between 10 and 15 minutes before the collision. I saw the other 
shlp, and drew the attention of the mate, and sald, 'It looks as if that ship 
was dragging.' There was a flash of lightning, and I could see everything. I 
could not see anythlng unless the lightning would flash up, and when the 
lightning would flash up I could catch a glimpse of everything. She was to 
our starboard then, her stern exposed to our starboard, between three to four 
ship's lengths away. I could see she was coming much doser than in the 
afternoon. We brought her up then. It was after we paid ont 60 on the port 
and 45 on the starboard she came down. Her mainmast on our starboard side 
like that, and we went to the anchors again, and I stood by the starboard, aiid 
the carpenter by the port, and slacked away, accordlng to what the captaln 
and mate told us to do. The eaptain was there then. I first saw her several 
ship's lengths away. She looked to us then as though dragging, from the dis- 
tance in the afternoon. I could not say what the other ship did then ; I 
could see nothing. The nest I saw of her she was on top of us. like that, on 
the port side, wlth her port beam hère, and her port quarter. Her port quarter 
hit the port stem of our ship. She dld not do anythlng then. We had to 
pay out cable. We slacked away the cable, and she veered up on the port 
side, and when she got immediately abreast she went astern, and then 
went ahead, and then seemed to be coming abreast, hit on top of us, and 
the captain shouted to hlm to look out for himself, and he went ahead, and 
she was cleared. When I started to slack the chain the second time, he was a 
quarter away across us." 

While thèse précautions were taken by those in charge of the Djeris- 
sa, it appears, on the other hand, that the officers in charge of the Newa 
failed to take any précautions whatever. Indeeâ, their conduct indi- 
cates that they did not pay the slightest attention to any of the threat- 
ening signs and apparent indications of the approaching storm. It no- 
where appears that the master of the Newa had any conversation with 
the mate about dropping the second anchor. The captain of the Newa, 
among other things, testified as foUows: 

"I was ashore that afternoon, and got back on the ship a llttle after 6. 
I had .my supper on the ship, and from that time on I had a talk with the 
engineer, and gave the mate his orders. I ordered the engineer to hâve the 
engine ready at short notice, expecting to go alongside and commence loading 
at any time. When I went aboard it was windy, but no more than it had been 
ail day long, and I did not expect it to be any worse. I did not observe any 
spécial phenomena at 8 o'clock. I can't say exactly the time the storm broke, 
but I think something about 9 :15 or 9 :20. At that time I was up in my room 
on the lower bridge, but I had both doors open. I always glve the order to 
drop the second anchor to the second mate when we go Into port, to hâve both 
anchors ready." 

The chief .officer admitted that that evening it looked like probably 
there was going to be a squall later on. It appears that he remained 
on his sofa unti! he was called by the watchman shortly after 9 o'clock, 
and it was blowing 60 to 70 miles an hour then. When he reached the 
deck, he found that the carpenter was ahead of him stationed at the 
port anchor, but had not let it out, and after the squall had struck an 
order was given by the chief officer to let the anchor go, inasmuch as 
the ship was taking an unusual sheer to port, which continued until 
she hit the other vessel. It is also in évidence that the carpenter had 
gone on deck because of the rate of the wind and the rain falling 
down the forecastle. The carpenter, among other things, testified as 
follows: 
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"Before I werit ont on deck, I was In the forecastle playlng carda. I 
came out on deck because it was blowing so hard and raining down the fore- 
castle; I went out to shut off the ventilator. I met the watchman on deck; 
he came from the chief offlcer's room, half way up to the forecastle head. I 
did not see the watchman coming out of the chief offlcer's room. I asked the 
watchman if he had called him, and he said, 'Tes.' The watchman had been 
to call the chief officer; I do not know where he was before that. This hurrl- 
cane was on when I got out on deck. I cannot glve the direction of the wind. 
It was raining hard ; not so dark, but you could hardly see on account of 
the heavy rain. After I came out, I could see the ship swinging to port. 
The wind had caught the starboard side, and was shiftlng her to port quite 
tast. I cannot tell exactly how far she moved that way before we got the 
second anchor out ; not very mueh ; not a full ship's length ; probably half, 
or a little over. When we got the second anchor out, it did not hold be- 
fore we had out 45 fathoms of chain, and at that moment the Djerissa swung 
hard over agalnst our ship. I do not know exactly when we stoppcd. The 
ship kept on going to port, but drifting at the stem; I could not tell, She 
did not stop until she got by the Djerissa. When I let down the second an- 
chor, the watchman was attending to the anchor light. It was blowing out. 
After I came out, I estimate it was 5 or 6 minutes, probably a little more, 
before the collision. I am just estimating that." 

The évidence clearly shows that, while the boatswain was not exam- 
ined as to his diligence, the watchman was. Among other things, he 
testified that the lightning and thunder began about 7 o'clock, and 
that it was more or less lightning and thundering until after 8 o'clock. 
It does not appear that the watchman did anything until after he saw 
the wind hit the starboard side of the ship, at which time he notified 
the chief officer. The court below held that the putting out of the 
anchor at or just before the time of the collision was too late to be of 
any service. 

[3] It appears that after the second anchor had been put out by the 
Djerissa, and the chain paid out on both anchors, and at the time the 
Newa was seen dragging down on the Djerissa, the chain was again 
slackened out in an effort to avoid the Newa. The vessel at anchor be- 
ing the favored vessel, it is not required to assume extraordinary risks 
to avoid the conséquences of impending danger occasioned by the other 
vessel's fault. In the case of The Juniata (D. C.) 124 Fed. 861, Judge 
Waddill, among other things, said : 

"And besides the Sovereign of the Seas was not in a position — having her- 
self made an improper anchorage — to call upon the Juniata to ineur extraor- 
dinary risks In order for the Sovereign of the Seas to avoid the collision." 

The lower court, in its opinion, referring to this point, said : 

"The Newa cannot escape responsibillty for her action by insistlng that 
the other vessel should hâve pursued a difCerent course looking to her own 
protection from the storm in which the vessels were caught. The latter ves- 
sel put out her second anchor, and the two held the ship. While it may be 
true that. If she had not done this, and had continued to swing on the single 
chain, she mlght hâve lessoned the chances of the Newa dragging into her, stlU 
she might hâve been set adrift, and we would hâve two vessels running loose, 
instead of one. She selected the course that her navigators thought wisest 
for her safety, and she should not be held liable for not adopting a course con- 
formable to the ideas of those navigating the other vessel." 

According to the finding of facts of the court below, the threaten- 
ing character of the weather was sufficient to hâve caused the Newa 
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to anticipate the coming storm, at least to the extent that ît could hâve 
lowered the anchor and avoided the trouble that ensued. In other 
words, it was négligence for the Newa to fail to put eut the second an- 
chor, and pay out the proper amount of chain on both anchors, before 
the storm commenced. This is especially true, as in this instanre, 
where indications of the storm had been apparent for some time before 
it commenced. 

In the case of Barge 123, 250 Fed. 476, District Judge Morton, of 
the District Court of Massachusetts, said : 

"Weather conditions were something the Llanberis was bound to notice 
and to take proper précautions against. The possibility tliat, if the wind 
shonid Increase, she mlght drag a single anchor was évident. * » • vvhen 
the gale came on, everything suggested the neeessity of kecplng a sharp lookout 
against dragglng; yet ber anchor watch entlrely falled to observe that the 
steamer was doing so until too late for her to avoid fouling the barge. If 
they had noticed the danger in time, and had droppcd Llie second anchor, the 
accident would hâve been prevented. Tbelr négligence stands unexplained 
and unexcused. * • • » 

AIso in the case of The Terje Viken and The Baravia (D. C.) 212 
Fed. 1020, Judge Waddill said : 

" * • * Because of omissions on the part of the steamship to properly 
and timely perform her duty, as well In the manner of her oïlginal aiichorage, 
as her nSglect to take extra précautions in the face of the impendlng storm, 
• * * she should hâve anticipated the effect of the wind wlien she came to 
anchor, and hâve put out both anchors, * • * and as a matter of fact 
her port anchor was in the act of being turned loose whcn the collision hap- 
pened. ♦ ♦ ♦ Sight is not lost of the fact that the ship claims that the 
squall was so sudden that it was impracticable for her to cast the addltional 
anchor in time to hâve been of use, had it been thought ui'Ci-ssary; but the 
court thinks the évidence establlshes the contrary to be the fact, and that 
ample warning of the approach of the storm was afforded, and addltional pré- 
cautions should hâve been taken to secure her safety, as was doue by other 
shipping in the vicinity." 

The court below found the facts, which, under the rule, should not 
be dis'turbed, unless clearly against the weight of the évidence. This 
rule is so well established that we do not deem it necessary to incum- 
ber this opinion with citations of authorities in support thereof. 

[4] It is universally held that, when a vessel at anchor is run into 
by a moving vessel, the burden rests on the moving vessel. This rule 
is based on reason and is adhered to by ail the courts. Where it ap- 
pears, as in this instance, that the vessel at anchor has been run into, 
the burden is on the moving vessel to show that it had a proper watch 
on the deck, and that she discovered the dragging as soon as it com- 
menced; that she took proper measures to prevent it, and that her 
ground tackie was sufficient. This rule is announced in Marsden on 
Collisions, p. 506. 

It being found in this instance that the Newa is at fault, such fault 
is sufficient to account for the disaster, and it is not enough for her 
to raise a doubt as respects the management of the other vessel. An 
exam'ination qf the record discloses the fact that no fault was urged 
against the Djerissa in the lower court, and such contention has not 
been made in this court. In view of the facts as found by the court 
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below, and in the light of the law, such contention if made would be 
untenable. 

From what we hâve said, it necessarily follows that the decree of 
the lower court should be affirmed. 



SPITZER et al. v. BOARD OF TRUSTEES FOR REGINA PUBLIC 
SCHOOL DIST. NO. 4 OF SASKATCHEWAN.* 

(Circuit Court of Appeals, Sixth Circuit. July 19, 1920.) 

No. 3397. 

1. Schools and school district» <^=97 (5) — Purcbaser of bonds bound to know 

statute. 

One maklng an offer for bonds to be issued by a school district, In 
response to a public advertlsement, is bound to know the law under whicti 
the bonds are to be issued, and cannot avold the resulting contract on the 
grouud that he was misled by statements made by the district offlcers, 
wbich were literally true and readily understandable by one havlng 
knowledge of the statute. 

2. Schools and school districts "S^gTCS) — Contract for purchase of bonds not 

invalid for mutual mistake of law. 

A contract for purchase of school district bonds held not invalid for 
mutual mistake, because neither of the parties had actual knowledge of 
court décisions affecting the property which was subject to taxation for 
payment of the bonds. 

5. Schools and school districts €=^97 (5) — Acts of purcbaser évidence of ap- 

proval of bond issue. 

A contract for purchase of bonds of a school district, subject to approval 
of the proceedings leading to their issuance by purchaser's attorneys, 
cannot be avoided on the ground that such approval was not given, where 
after examiuation by the attorneys of a trauscript of the proceedings, and 
asking for and obtaining the passage of an additlonal resolution by the 
district board, the purchasers, wltliout further objection, eaused the bonds 
to be prepared and printed at their expense, and obtained the Issuance 
and delivery of a substantlal part of the same, whlch they advertlsed and 
sold. 

4. Schools and school districts <P=^T(5) — Grounds for refusai to perform 
contract for purchase of bonds cannot be shifted after suit. 

Where défendants, who had contracted for the purchase of $500,000 of 
bonds of plaintif? school district, after accepting and paying for $100,000 
of bonds and after plaintiff had entered into contracts for property and 
buildings to be paid for from the proceeds, refused to take more, except 
at a reduced piice, on the grouud that not ail the property wlthin the 
district was subject to taxation for their payment, as they had supposed, 
défendants cannot justify such refusai, when sued for breach of con- 
tract, on other grounds, which, if made known at the time, might hâve 
been obvlated. 

6. Words and phrases — "Law"; "knowledge of law." 

"Knowledge of law" Includes knowledge of the décisions of the courts, 
which are part of the law." 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries ; Knowledge of the Law ; Law.] 

In Errer to the District Court of the United States for the North- 
ern District of Ohio ; John M. Killits, Judge. 



^=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
•Certlorarl denied 254 U. S. — , 41 Sup. Ct. 149, 65 L. Ed. — . 
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Action by the Board of Trustées for the Regina Public School Dis- 
trict No. 4 of Saskatchewan against Adelbert L,. Spitzer and others, 
doing business as Spitzer, Rorick & Co. Judgment for plaintiff, and 
défendants bring error. Affirmed. 

For opinion below, see-255 Fed. 136. 

George D. Welles and Charles F. Chapman, both of Toledo, Ohio 
(Tracy, Chapman & Welles, of Toledo, Ohio, on the brief), for plain- 
tiflfs in error. 

E. J. Marshall, of Toledo, Ohio (Marshall & Fraser, of Toledo, 
Ohio, on the brief), for défendants in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. This writ is to review a judgment in 
favor of the défendant in error, hereinafter called the plaintiff, against 
the plaintiffs in error, whom we shall call the défendants, for dam- 
ages on account of defendant's refusai to receive and pay for a block 
of school debentures issyed by plaintiff pursuant to alleged contract 
with défendants for their purchase. The case was tried to the court 
under written waiver of jury, and judgment rendered upon findings of 
fact. The légal conclusions based thereon are contained in a written 
opinion, reported in 255 Fed. 136. The substance of the case is this : 

Plaintiff is a bodycorporate organized under the School Act of the 
province of Saskatchewan, Dominion of Canada, which act empowers 
any school district of plaintiff's class to issue, upon the security of the 
district, debentures running not more than 20 years and at a rate of 
interest not exceeding 8 per cent, per annum, for obtaining school sites 
and the érection and furnishing of school buildings thereon. The re- 
quired preliminary steps include a déclaration by the board of the ad- 
visability of such borrowing, expressed through a by-law under the 
corporate seal of the district and in form and effect as prescribed by 
the minister of éducation, and a notice of the board's intention to apply 
to the minister of éducation for authority to so borrow to be given to 
the taxpayers of the district, in a form prescribed by the minister, and 
to be posted in five or six conspicuous places in the district, to enable 
a demand — which in the instant case could be made by 20 taxpayers — 
for a public vote upon the by-law ; if no vote is demanded, the board 
is to transmit to the minister of éducation a certified copy of the 
by-law, as well as of the notice to the taxpayers, with proof of its 
posting, together with a déclaration of the assessed value of the real 
property in the district as shown by the last revised assessment roll, 
"upon receipt of which" (the act provides), "and upon being satisfied 
that the several conditions required by this act hâve been substantially, 
complied with, the minister may in writing authorize the board of trus- 
tées to borrow the sum or sums of money mentioned in the by-law, 
or a less sum, and issue public notice of authorization in the Saskatch- 
ewan Gazette." The act permits the use of either of three forms of 
debentures, two of which provide for payment "in lawful money of 
Canada"; the third, in such money or "pounds sterling." The act 
further provides that every debenture, before its issue, shall be sent 
for registration to the minister of éducation, who, if satisfied that the 
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requirements of the act hâve been substantially complied wîth, is re- 
quired to register and countersign the debenture, keeping proper rec- 
ord of the same. It is also provided that such — 

"countersigning by the minlster shall be conclusive évidence that the district 
bas been legally constltuted and that ail the formalities In respect to such 
loan and the issue of such debenture bave been complied with, and the legality 
of the issue of such debenture shall be thereby concluslvely established, and 
its valldity shall not be questionable In any court In Saskatehewan, but the 
same shall, to the extent of the revenues of the district issuing the same, be a 
good and indefeàslble security in the hands of any bona fide holder thereof." 

On February 14, 1913, plaintif! regularly passed, adopted and 
sealed what is known as "by-law No. 16," which, after reciting the 
necessity and desirability of borrowing $500,000 on the security of 
the district for the purpose of building, furnishing, and equipping a 
new school on each of two named locations, as well as purchasing 
sites, improving grounds, and making other improvements, including 
a heating and ventilating system in a third school ; and that the sum 
so borrowed should be repayable to the bearer at the end of 20 years, 
with interest at the rate of not more than 8 per cent, per annum, enâct- 
ed (a) that the necessary proceedings be taken under the school act to 
obtain the sanction of the minister of éducation to the loan, and (b) 
that, if the minister should empower the board to borrow the sum 
mentioned under the act, the debentures of the district (to be issued 
and executed by the chairman and treasurer of the board) be issued 
payable to bearer at the time and with not more than the interest above 
stated. Due notice of this by-law and its purpose was given the pub- 
lic. No poil was demanded, and the board duly transmitted to the 
minister of éducation certified copy of the by-law and notice, with 
proof of posting and déclaration of assessed value of real property, 
whereupon the minister in writing authorized the board to borrow 
the sum stated, publication of which was duly made in the officiai 
gazette. Plaintifif thereupon advertised for tenders. 

On April 12, 1913, défendants, who are dealers in bonds at Toledo, 
Ohio, submitted to plaintiff, in writing, an offer of $475,000 for $500,- 
000 of 5 per cent, debentures of the district, maturing in 20 years, 
principal and interest payable in lawful money of the United States 
at the Bank of Montréal, in either New York or Toronto, Canada, at 
holder's option. The offer contained this further provision : 

"We wIU print and dellver to you at Kegina at our expense llthographed 
blank debentures ready for exécution. Prior to our taking up and paying 
for said debentures, you are to furnish us complète transcripts of ail pro- 
ceedings leading up to and culminating in the issuance of said debentures 
evldencing their legality to the satisfaction of our attorney. Should our at- 
torneys deem an additional by-law necessary, you are to pass the same." 

On April 16, 1913, at a duly called meeting of the board, defendant's 
tender was formally accepted by resolution, which, however, was 
not under seal. This was plaintiff's only acceptance through resolu- 
tion or writing. At the request and instigation of défendants' agent, 
who also represented them in making the original tender, the board 
passed, apparently on the same 16th day of April, a new by-law, num- 
bered 17, prepared by or under the suggestion of this agent, which by- 
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law differed from No. 16 only in that the interest (not to exceed 8 
per cent.) was expressly made payable semiannually, and both prin- 
cipal and interest made payable in lawful money of the United States, 
and at the places and with the option stated in defendant's tender.^ 
No public notice of this by-law No. 17 was given, but a copy of it was 
sent by plaintiff to the minister of éducation, who on April 17th, in 
writing, acknowledged its receipt and advised plaintiff of his approval. 
Later a transcript of ail plaintiff's proceedings and of the acts of the 
minister of éducation already mentioned was sent to défendants at 
Toledo, who, in acknowledging receipt, said ; 

"We will turn same over to our attorneys, and promptly advise you as to 
the resuit of their examlnation." 

Défendants asked plaintiff for no further or other législation, nor 
for further or other transcripts of plaintiff's proceedings, nor did they 
request further or other proceedings by the minister. The records and 
transcripts so submitted by plaintiff to défendants were by the latter 
turned over for purposes of approval to their counsel, who thereafter 
prepared blank forms of debentures, which défendants on May 21, 
1913, sent plaintiff for exécution, with detailed instructions (apparent- 
ly prepared by défendants' counsel) as to the formalities thereof. The 
debentures were accordingly executed by plaintiff and countersigned 
by the minister of éducation. The debentures so prepared and exe- 
cuted differed from the terms contained in défendants' written tender 
of April 12th only in that they were made payable in lawful money 
of Canada, instead of lawful money of the United States. 

On July 5, 1913, défendants requested plaintiff to forward imme- 
diately $100,000 of the debentures to New York for delivery. On 
July 8th (three days later) défendants first suggested a possible criti- 
cism upon the debentures growing out of this situation : The school 
act of Saskatchewan provided for two kinds of school districts, viz. 
"public," to which class plaintiff belongs, and "separate," which latter 
may be established by a minority of the taxpayers in the district, wheth- 
er Protestant or Roman Catholic, and which, when established, are 
governed by the same laws as are public schools. Regina also had a 
"separate" school district. The suggestion of July 8th above men- 
tioned was by way of telegram from défendants to plaintiff, inquiring 
whether lands liable to assessment for indebtedness on debentures when 
issued remained liable therefor until the whole of the indebtedness has 
been paid, or whether it would be released from liability for such in- 
debtedness if thereafter transferred from the présent owners to Cath- 
olics. To this plaintiff made reply, so far as presently material, that 
the question raised had not been dealt with "by our courts hère"; 
that the lands were "believed to remain liable," but that the case was 
"extremely hypothetical," inasmuch as the assessments of the pub- 
lic school district had for the past 10 years been ten times that of the 
separate district. It appears from défendants' reply of July 22d that 
they had previously been advised by their Canadian counsel that lands 

lin the récital of necessity, etc., In the preamble to by-law 16, the Interest 
was given at 8 per cent, per annum, payable annually. The words "payable 
annually" were omltted from the euacting portion. 
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liable to assessment on account of debentures when issued would re- 
main so liable until the entire thereof was paid, but that on the ques- 
tion being raised by a prospective purchaser of part of the $100,000 
block in question défendants' counsel had reached the opposite con- 
clusion. 

Défendants' oflfer to take up the $100,000 of debentures then in New 
York, without waiving their rights under the contract and without 
approving the entire issue, was accepted, and the bonds to the extent 
stated taken and paid for by défendants at the contract rate of 95 
cents on the dollar. On August ISth following défendants declined to 
approve the remaining $400,000 of debentures solely for the reason 
stated in their letter of July 22d before referred to. Plaintif! there- 
upon sold the remaining $400,000 of debentures at 90 cents on the 
dollar. This suit is to recover the 5 per cent, below the price at which 
défendants were to take them. 

The défenses presented below, so far as relied upon hère, are: 
(1) That défendants had the right to rescind for the asserted reason 
that défendants were induced to make the contract of purchase by 
représentations on plaintiflf's part that the area of the plaintifif dis- 
trict was coextensive with the area of the city of Regina, and that such 
représentations were untrue, in that real estate owned by persons o£ 
the Roman Catholic faith, aggregating from 10 to 15 per cent, of the 
entire area of the city, was not included in plaintifï's district by reason 
of which fact the debentures were worth less than 95 cents on the 
dollar; (2) that défendants' attorneys did not in fact approve the 
debentures, and that défendants were thereby relieved from liability 
under the contract of purchase; (3) that the contract of purchase and 
sale was void, because plaintifï's resolution accepting défendants' 
tender was not under seal; (4) that the contract was void, because 
contemplating that the debentures should be payable in lawful money 
of the United States, which it is asserted was beyond the power of 
plaintifï board ; ( 5 ) that by-law No, 17 was invalid, in that no notice 
for a poil was published. 

[1] 1. Was defendant's contract of purchase induced by false rep- 
résentations on plaintifï's part that the Regina public school district 
included ail the lands within the city of Regina? The trial judge, on 
careful considération of the évidence, f ound as a fact that the alleged 
misrepresentations were not made, and this conclusion we are bound 
to accept, if supported by substantial évidence. We think the finding 
is so supported. The claim of misrepresentation is based upon al- 
leged statements by the plaintifï board that the limits of the district 
were those of the city, and that ail of the lands within the district 
were subject to taxation for school purposes. We think the trial judge 
justified in concluding that such statements as were made by the board 
members, when interpreted in the light of the law relating to public 
and separate school districts, were literally true ; that in a very prop- 
er sensé the district had the same limits as the city, notwithstanding 
the law contemplated the existence of two separate districts having 
the same outside limits ; and that if tliere was any misunderstanding 
between défendants and the board — 
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"It was due to the fact that the school officers spoke wlth a knowledge of the 
law of the province on thèse matters and [défendants' agent] was In actual, 
probably, but certalnly not in légal, Ignorance thereof." 

We agrée with the trial judge that — 

"The school offlcers had the right to assume that one there for the purpose 
of buying debentures understood the laws pertaining to such obligations.'' 

Défendants' tender was in légal contemplation made with knowledge 
of the applicable law of the province. Under well-settled law, they 
were bound at their péril to inquire into the power of the plaintiff 
school district to make the contract in question. State v. Minnesota 
Transfer Railway Co., 80 Minn. 108, 116, 117, 83 N. W. 32, 50 h. 
R. A. 656. 

It is true that under a heading "Information re District," in a state- 
ment prepared by the secretary of the plaintiff board, occur the words, 
"Area, 7,850 acres; same as city of Regina;" but the statement 
clearly showed that the "net assessment" of the city was $54,966,142, 
while the assessed valuation of the property in plaintiff's school dis- 
trict liable to assessment was $50,711,054. We think the trial judge 
rightly found that this statement, read in the light of the applicable 
statutes of the province, was susceptible of but one reasonable con- 
struction, viz. that the assessed valuation of the public school district 
was the amount last stated above, and that the "net assessment" above 
the assessed valuation of the school district, viz. $4,255,088, was the 
valuation of the' "separate" school district. Clearly the information 
disclosed by this statement reasonably put défendant upon inquiry, and 
there is nothing to indicate that such inquiry would not hâve dis- 
closed the actual situation to be as just stated. 

[2, 5] We see no merit in the contention that there was mutual 
mistake of fact on the part both of plaintiff district (as distinguished 
from misrepresentation of fact by the former) and of défendants, 
in that neither knew that the courts of the province had already au- 
thoritatively held (as was the case) that lands included for taxation 
purposes within a public school district would cease to be so liable 
when passed into the ownership of a taxpayer of the Catholic faith. 
This was merely a mistake of law. Knowledge of the law includes 
knowledge of the décisions of the courts, which are part of the law. 
Of course, défendants do not contend that a mère mistake of law 
would justify rescission. 

In fact, défendants' refusai to take the remaining $400,000 of 
debentures was not based on any asserted misrepresentation of fact, 
but only upon the existence of a state of law on account of which 
défendants assumed they had the right to décline to approve the 
debentures. The conclusion of the trial judge that no misrepre- 
sentations of fact were made by plaintiff is sustained. 

[3] 2. Did défendants' counsel approve the legality of the deben- 
tures ? The trial judge answered this question in the affirmative, 
and we think this conclusion is supported by substantial évidence. 
It was the legality of the debentures, not their market value, which 
was subject to the approval of défendants' attorneys; and while 
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défendants did not in terms advise plaintiff that their attorneys had 
declared the issue of debentures légal, défendants' conduct tended 
most cogently to show such actual approval. As already stated, by- 
law No. 17 was passed at the instance of défendants' counsel. No re- 
quest was ever made for any further or other législation by plaintiff, 
or for further records or transcripts ; the debentures themselves were 
prepared by défendants' Canadian counsel, and were f orwarded by 
défendants to plaintiff with explicit instructions as to the détails of 
exécution, citing the opinion of Canadian counsel as to one feature 
thereof. Défendants not only paid for the original printing of the en- 
tire $500,000 of debentures, furnishing the money to pay the Canadi- 
an customs tax, but had the entire issue reprinted, so as to include 
in the name of the district the word "public," which had been omit- 
ted from the previous draft; they proceeded to advertise the issue 
for sale, caused the actual exécution of $100,000 of the bonds by 
plaintiff board, their countersigning by the minister of éducation, and 
their forwarding to New York for actual delivery to défendants, ne- 
gotiated a sale of one-half of that installment, and directed that oth- 
er blocks of debentures be f orwarded at stated periods ; and the deben- 
tures themselves, as well as the coupons, were in terms made to con- 
form completely to the requirements of the provincial statute. 

Surely thèse facts substantiaily tend to show actual approval of the 
legality of the issue by défendants and their counsel (with whom 
défendants seem to hâve been in fréquent consultation), if, indeed, any 
other conclusion is reasonably permissible. It would be difficult, if not 
impossible, to reconcile défendants' course of dealing in this respect 
with anything short of an actual approval of the legality of the issue. 
Words of express approval were not essential; necessary implica- 
tion was enough. Words could not speak more plainly than did thèse 
actions. Whether the ultimate approval was by Canadian or American 
counsel is not important. Moreover, the only dissatisfaction with 
the issue expressed by défendants before suit was begun was its les- 
sened market value on account of the provision of the Canadian 
school law before mentioned. The trial judge's finding of actual 
approval of the legality of the debentures must be- sustained. 

[4] 3. The remaining objections to the validity of the contract of 
purchase may be considered together. The trial judge was of opin- 
ion that the common law of England, which is applicable to the instant 
case, did not require that the resolution of the plaintiff coi-poration, 
entered upon its record, should be attested by the corporate seal; 
that, whileit was beyond the power of the board to contract for re- 
payment of the loan in money of the United States, such agreement did 
not make the contract of purchase invalid, and this for a number of 
reasons stated in the court's opinion; also that by-law No. 17 was, 
in view of ail the other action had, mère surplusage. 

The ultimate conclusion of défendants' liability was, however, rest- 
ed largely upon the doctrine of Railroad Co. v. McCarthy, 96 U. S. 
267, 24 L. Ed. 693, viz. that neither of the défenses referred to was as- 
serted at the time the contract was repudiated, nor until the filing of 
answer in the instant suit more than a year later. Apart from the doc- 
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trine of the McCarthy Case, we recognize much force in the conclu- 
sions of the trial judge. Were it necessary to a décision of the case, 
we should probably reach the same conclusion as to the lack of necessi- 
ty that the plaintiff's resolution of acceptance be under seal. The ob- 
jection that the debentures were to hâve been payable in United States 
currency is at the best highly technical, as distinguished from meri- 
torius, for the reason that the stipulation for such payment was with- 
out authority of law and was brought about by défendants. The 
provision for payment contained in the debentures conformed pre- 
cisely to the Canadian statute, and the change in this détail in the in- 
terest of the validity of the bonds was made, to say the least, with 
défendants' entire approval. It is also to be said that, although the 
debentures recited that they were issued under the authority of both 
by-laws 16 and 17, yet the latter (apart from the spécification of re- 
payment in United States currency) , so far as it differed from the for- 
mer, related only to détails which would seem fairly within the dis- 
crétion vested in the plaintifï board, and which indeed must hâve been 
recognized by the minister of éducation as a substantial compliance 
with the statute. But in the view we take of the case it is unneces- 
sary to décide thèse technical questions, for we think it clear that de- 
fendants are efifectually estopped to assert thèse défenses through 
their failure to seasonably présent them. As said in Railroad Co. v. 
McCarthy, supra: 

"Where a party glves a reason for hls conduet and décision touchlng any- 
thlng Involved în a eontroversy, he cannot, after litlgation has begun, change 
his ground, and put his conduet upon another and a différent considération. 
He is not permitted thus to mend tiis hold. He is estopped from doing it by a 
settled principle of law." 

If, as is contended, and as we assume, the stated doctrine of the 
McCarthy Case is qualified by the requirement that the party urging 
the estoppel must hâve been prejudiced by the failure to seasonably 
assert the défense subsequently made," its principle clearly applies 
hère. As already said, the défenses we are now considering were 
purely technical; défendants had the power under their contract to 
call for such further action as was necessary to the effectiveness 
of the securities. Unquestionably the plaintiiï corporation had the 
power to remedy thèse defects, and under its contract it was obligated 
to do so, and had at least the équitable right to be so permitted. Pre- 
sumably it would hâve been entirely willing to take such action, had 
request been made; but no such request was made. On the con- 
trary, without a suggestion of invalidity otherwise in the debentures, 
their répudiation was based solely upon the state of the "separate" 
school law before referred to. Défendants' conduet necessarily 
prejudiced plaintifï board. On the strength of défendants' contract 
of purchase, expenses and liability had been incurred in commenc- 
ing the improvements. Défendants' offer to take and pay for the 
$100,000 ôf debentures already issued in terms recognized that plain- 
tifï was being seriously embarrassed by défendants' abandonment of 

2Llfe Ins. Co. v. Drake (0. O. A. 8) 214 Fed. 536, 547-548, 131 0. C. A. 82; 
Galle T. Hamburg, etc. (G. C. A. 2) 233 Fed. 424, 425-^26, 147 0. 0. A. 360. 
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their agreement. Plaintiff was naturally obliged to sell the remainder 
of the issue on the best terms it could get, hampered by the delay 
and urgency of the situation. 

The appHcation of the doctrine of the McCarthy Case is clearly in 
the interest of justice. As found by the minister of éducation, the 
debentures substantially complied with the Canadian law. By virtue 
of their approval by that officer, and under the express provision of 
the statute, the debentures themselves were enforceable and mar- 
ketable, and thèse quahties were in substance what the défendants con- 
tracted for. Défendants seem not to hâve regarded them as illégal, 
as shown by their acceptance to the extent of $100,000, and their 
willingness to take the entire issue at a réduction, based upon the 
existence of the separate school district law — a law whose existence, 
we hâve already seen, défendants were bound to recognize. This is 
not a suit upon the bonds, but upon défendants' contract of purchase. 

We think thèse conclusions not in conflict with Davis v. Wakelee, 
156 U. S. 680, 690, et seq., 15 Sup. Ct. 555, 39 L. Ed. 578, nor with 
décisions of this court in Taenzer v. Railway Co., 191 Fed. 543, 551, 
552, 112 C. C. A. 153, and Oakland Co. v. Wolf, 118 Fed. 239, 247, 
248, 55 C. C. A. 93. We may add that in view of the history of 
this case, and without regard to what might otherwise be the situation, 
we think it not now open to défendants successfully to contend that, 
because of the provision of the school law which requires ail vahd 
action by the board to be adopted at a regular meeting, plaintiff has 
not become liable on the original contract of purchase and sale, and 
that défendants may, because of such lack of mutuality of obliga- 
tion, escape the estoppel otherwise operating against them. 

4. It results, from the conclusions we hâve reached, that there is 
no force in the proposition urged on oral argument that plaintiff's 
pétition is insufficient to support a recovery. The pétition was not 
demurred to, and the point in question does not seem to hâve been 
raised until after the close of the trial. Moreover, in view of the 
facts which appeared upon the trial, it would hâve been not only the 
right, but the duty, of the court to hâve permitted amendment, if 
necessary, to meet the proofs. Pennsylvania Co. v. Whitney (C. C. A. 
6) 169 Fed. 572, 577, 578, 95 C. C. A. 70. But we think no necessîty 
for such amendment existed. 

5. Before suit was begun, défendants offered plaintiff 92 cents on 
the dollar for the remaining $400,000 of debentures, on the proposi- 
tion that their market value was a few cents less on account of the 
Canadian law réferred to. It is perhaps not clear from the corre- 
spondence whether this offer was absolute, or whether it was con- 
ditioned on défendants' discharge from their contract obligations. 
If so conditioned, the measure of plaintiff's damage was not thereby 
affected. The amount of the award would indicate that the trial judge 
regarded the offer as conditional. No error is assigned upon this 
feature of the case, nor is it argued in défendants' brief. We accord- 
ingly disregard it. 

A discussion in détail of the numerous propositions presented by 
brief and oral argument would unduly extend this opinion. We hâve, 
267 F.— 9 
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hdwêver, considered them ail, with the resuit that we find no error 
in the proceedings below, and the judgment of the District Court 
is accordingly affirmed. 



DAKOTA COAL CO. et al. v. FRASER, Ad jutant General, et al. 

(Circuit Court of Appeals, Eighth Circuit. August 27, 1920.) 

No. 5560. 

1. ^tpeal and error «S^^ÏS! (4)— Possession of complainants' mine by state not 
reviewable after possession restored. 

An appeal from an order denying a temporary injunction to restrain 
tâie adjutant gênerai of the state, actlng under the orders of the Gov- 
ernor, from taklng possession and operating plaitniffs' coal mine, should 
be dismissed as moot, where possession of the mine had been surrendered 
by défendant, and control thereof resumed by plaintiffs, since the direction 
to grant the temporary Injunction would be fruitless. 
Z. Appeal aad error <@^781(1) — ^Importance of l^ial questions do^ not pre- 
veut dismissal of moot appeal. 

The fact that an appeal from an order which bas become moot by 
change of conditions since the order was rendered involves questions of 
public importance, which might arise again in the future, does not pre- 
vent the dismissal of the appeal as moot. 
3. Appeal and error <@=>1178(8) — Thougti appeal from déniai of injunction 
was nMot, order reversed, witli leave to amend pétition. 

Where an appeal from an order denying a temporary injunction bas be- 
cqme moot by changed conditions, but the main case Is pending on a 
motion to dismiss the çomplaint, the order will not be permitted to 
stand, but will be reversed, with direction to permit plaintifCs to amend 
their çomplaint, if they so désire. 

Appeal from the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Suit by the Dakota Coal Company and others against G. A. Fraser, 
individually and as Adjutant General of thè state of North Dakota, and 
others. From an order denying the motion of plaintiffs for a tempo- 
rary injunction, plaintiffs appeal. Order reversed, and case remanded, 
with directions to vàcate the order and permit plaintiffs to amend their 
çomplaint. 

John E. Greene, of Minot, N. D. (A. W. Cupler, of Fargo, N. D., 
and Fowler, Schmitt, Carlson & Furber, of Minneapolis, Minn., on the 
brief), for appellants. 

Seth W. Richardson, of Fargo, N. D., for appellees. 

Before SANBORN and STONE, Circuit Judges, and JOHNSON, 
District Judge. 

JOHNSON, District Judge. During the strike of the coal miners in 
November, 1919, the Governor of North Dakota, claiming to act by 
virtue of the âuthority vested in hirn as Governor of the state and 
commander in chief of the state militia, directed the adjutant gênerai 
of the state to take charge of and operate the coal or lignite mine of 
the plaintiffs in this action, together with the mines of 31 other com- 
panies, engaged in operating coal or lignite mines in said state. 

©=>Por other ca«»s see same toplo & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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The Governor in his proclamations declared that a crisis had 
arisen as a resuit of the strike, threatening severe sufferingto many 
in the state because of the lack of fuel. He ordered the adjutant 
gênerai to see that the public was supplied with fuel, and to carry 
out the said order of the Governor the adjutant gênerai was au- 
thorized to call to his assistance such maie persons between the âges, 
of 18 and 45 years as he might deem necessary, and he directed the 
adjutant gênerai to prevent any interférence with the opération of 
said mines, and to arrest any person or persons engaged in acts of 
violence, intimidation, or interférence with the opération of said mines, 
and to hold such persons under guard until their release would not en- 
danger the public safety. The Governor's directions to the adjutant 
gênerai provided that, whenever the operators and miners shoiild come 
to an agreement and demonstrate their willingness and ability to oper- 
ate the said mines, or any of them, in such manner as to protect the 
public, control of such mines should be relinquished to the owners. 

Ihereupon plaintiffs filed their complaint in the court below against 
the adjutant gênerai and others, setting up the jurisdictional facts and 
alleging that the plaintiff McClure Coal Company was the owner, and 
the plaintiff Dakota Coal Company was the lessee and operator, of the 
coal lands described in the complaint, and that the lessee was in pos- 
session of and operating the coal mines located on said lands. The 
complaint set out the proclamations of the Governor and alleged that 
the défendant Fraser, the adjutant gênerai, and his codefendants in- 
tended to take possession of plaintiffs' mine and to operate the same. 
Plaintiffs plead great and irréparable injury in sufficient parti cularity, 
and also allège; 

"That It Is the désire and Intention on the part of thèse plaintiffs, and 
especially of the plaintiff lessee, to continue the opération of said coal mines, 
as they hâve been and now are being and to produce therefrom the maximum 
amount of coal at ail times, and to use such means as are within its com- 
mand to successfully and eontlnuously operate said mine for its own profit 
and the public convenience and service; that the threatened interférence 
by and on the part of the défendants In this action will deprive the plaintiffs 
of that right and privilège, and will resuit in the violation of those guaran- 
ties contained in the Fourteenth Amendment to the Constitution of the United 
States, which déclares that no state shall 'deprive any person of Ufe, liberty, 
or property, wlthout due process of law ; nor deny to any person within its 
jurisdiction the equal protection of the laws,' and would also be a déniai and 
infringement of that further right guaranteed to thèse plaintiffs by the Fifth 
Amendment to the Constitution of the United States whlch declared that 
'private property shall not be taken for public use without just compensation' ; 
that such action on the part of thèse défendants would also constitute an In- 
fringement upon and déniai of the rights of thèse plaintiffs as guaranteed to 
them by the provisions of the Constitution of the state of North Dakota." 

Upon the filing of the complaint the trial court issued a restraining 
order, and an order requiring the défendants to show cause why a 
temporary injunction should not issue. A hearing was had upon 
the order to show cause, and on November 26th the court made its 
order denying the motion of the plaintiffs for a temporary injunc- 
tion. On December 9th plaintiffs filed their pétition for appeal and 
assignments of error in the lower court, and on January 29, 1920, 
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filed the record on appeal in this court. The error assigned by them in 
this court îs as follows: 

"The court erred In denying the application of the plalntlffs for a prellml- 
nary Injuncflon, and In making Its order refuslng to grant a prellminary in- 
junctlon, as prayed for In the MU of complaint. Wherefore plalntlffs and 
appellants pray that sald order be reversed, and sald district court be or- 
dered to grant a prelimlnary injunction as prayed for by the plalntlffe." 

The appellees hâve filed a motion to dismiss the appeal on the ground 
that the subject-matter of said appeal is now moot. The appellants re- 
sist the motion to dismiss the appeal on the grounds that ; 

(1) "If the order appealed from be reversed, the appellants hâve the rlght 
to a judgment for the damages sustalned by them resultlng from appellees' 
possession and opération of the properties In question. Substantlal and valu- 
able rlghts therefore remain to be determlned between the parties In thla 
suit, if the order be reversed on this appeal." 

(2) "The matter actually Involved Is the power and authorlty of the agen- 
des of State government wlth respect to the private property of the citizen — 
a question of great public concern, the décision of whieh wllî serve as a guide 
in case of future slmllar attempts by such agencles." 

The motion to dismiss is supported by the affidavit of the défend- 
ant Fraser and opposed by the affidavit of B. A. Pratt, manager of 
the plaintifï Dakota Coal Company. There is some conflict in the 
statements contained in said affidavits. The court finds the facts to 
be that, after the déniai by the trial court of plaintiffs' motion for a 
temporary injunction on November 26, 1919, the défendant Fraser and 
his codefendants, acting under him and as his subordinates, took pos- 
session of plaintiffs' mine and control of the opération thereof until 
some time in the month of December, 1919, when they withdrew 
from said mine and ceased to exercise any further control over the 
opérations thereof. 

The affiants in their affidavits are in verbal conflict in respect to 
just what was donc by the défendants when they withdrew from 
said mine and ceased to exercise further control over the opération 
thereof. We deem it unimportant, however, whether their action 
be denominated as a surrender, abandonment, relinquishment, or other 
term of a gêner ally similar import. 

There is also a conflict with respect to the action taken by the 
plaintiff lessee after the withdrawal of the défendants from said 
mine; but, in view of the direct and affirmative allégations contained 
in the affidavit of the défendant Fraser to the effect that agreements 
were entered into between plaintiffs and their employés, under which 
plaintiffs were able to operate their mine, and that for many rronths 
last past plaintiffs hâve had sole and exclusive and uninterrupted 
control of their properties, which allégations are not denied, except 
by indirection, by B. A. Pratt in his affidavit in behalf of ine plain- 
tiffs, the court finds that plaintiffs did by their own act résume pos- 
session of said mine prior to the date of the filing of their appeal 
to this court, and hâve ever since been in control of its opération. 

[1] The only relief asked for by the plaintiffs on this appeal — the 
only relief this court could give — is to reverse the order of the trial 
court denying plaintiffs' motion for a temporary injunction, and 
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granting, or directing the trial court to grant, a preîiminary injunc- 
tion. What purpose would such relief serve at this time? The 
défendants are not now in possession of or exercising any control over 
plaintiffs' mine. The crisis described by the Governor, and made the 
basis of his action, has passed, and the défendants disclaim any in- 
tention of again taking possession of the mine of the plaintiffs. Such 
relief is not necessary to prevent injury to plaintifïs, because the in- 
jury, if any, threatened at the hearing before the trial court has been 
donc. It is not necessary in order to prevent a threatened wrong — that, 
is a wrong about to be done — in the taking of plaintifïs' property with- 
out just compensation, or due process of lav^f, because the défendants 
now disclaim any intention or purpose of taking possession or control 
of said property. 

It is the judgment of the court that the controversy with respect 
to a temporary injunction came to an end -when the défendants aban- 
doned or surrendered the possession and control of plaintifïs' mine, and 
the plaintifïs re-entered into possession of said mine and resumed the 
control and opération thereof, and that under the authorities cited be- 
low the case became moot, and should be treated accordingly. Califor- 
nia V. San Pablo, etc., Railroad, 149 U. S. 308, 13 Sup. Ct. 876, 37 L. 
Ed. 747; Mills v. Green, 159 U. S. 651, 16 Sup. Ct. 132, 40 L. Ed. 
293 ; Richardson v. McChesney, 218 U. S. 487, 31 Sup. Ct. 43, 54 I^. 
Ed. 1121 ; Lewis Publishing Co. v. Wyman, 228 U. S. 610, 33 Sup. Ct. 
599, 57 L. Ed. 989; Id., 182 Fed. 13, 104 C. C. A. 453; United States 
V. Hamburg-American Co., 239 U. S. 466, 36 Sup. Ct. 212, 60 L. Ed. 
387; Berry v. Davis, 242 U. S. 468, 37 Sup. Ct. 208, 61 L. Ed. 441; 
Board of Public Utility, etc., v. Compania General, etc., 249 U. S. 425, 
39 Sup. Ct. 332, 63 L. Ed. 687; United States v. Alaska Steamship 

Ce, etc., 253 U. S. 113, 40 Sup. Ct. 448, 64 L. Éd. (No. 541, Oct, 

Term, 1919, filed May 17, 1920) ; Mecçano, Limited, v. John Wana- 

maker, 253 U. S. 136, 40 Sup. Ct. 463, 64 L. Ed. (No. 187, Oct. 

Term, 1919, filed May 17, 1920) ; Commercial Cable Co. v. Burleson, 
250 U. S. 360, 39 Sup. Ct. 512, 63 L. Ed. 1030. The objections of the 
appellants above quoted are fully answered in the cases cited. 

[2] The second objection urged against the dismissal of the appeal 
has been commented upon so frequently by the Suprême Court of the 
United States that it requires no considération or comment other than 
that contained in the cases above cited. In Califomia v. San Pablo, 
supra, the Suprême Court of the United States said: 

"The duty of tbis court, as of every Juaicial tribunal, Is llmlted to determln- 
ing rights of persons or of property, whlch are actually controverted In the 
particular case before it. When, in determining such rights, it becomes neces- 
sary to give an opinion upon a question of law, that opinion may hâve weight 
as a précèdent for future décisions. But the court is not empowered to décide 
moot questions or abstract propositions, or to déclare, for the government of 
future cases, prineiples or rules of law which cannot affect the resuit as to 
the thing in issue In the case before it." 

In Mills V. Green, supra, the court said: 

"The duty of this court, as of every other judicial tribunal, Is to décide 
actual controversies by a judgment which can be carried into effect, and not 
to give opinions upon moot questions er abstract propositions, or to déclare 
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principles or rules of law whlch cannot afifect the matter in Issue In the case 
before )t. It necessarlly foUows that when, pending an appeal from the judg- 
ment of a lower court, and without any fault of the défendant, an event 
occurs whieh renders It impossible for this court, if it should décide the case 
In favor of the plaintiff, to grant him any effectuai relief whatever, the 
court wlU not proceed to a formai judgment, but wlU dIsmIss the appeal." . 

And after further discussion the court said : 

"But, if the intervening event Is owing elther to the plaIntifE's own act, or to 
a power beyond the control of either party, the court wIU stay Its hand." 

In Richardson v. McChesney, supra, the court said : 
"The thing sought to be prevented bas been done, and cannot be undone by 
any judicial action. Under such clrcumatances there is nothing but a moot 
case" — eiting MlUs v. Green and Jones v. Montague, 194 U. S. 147, 24 Sup. 
et. 611, 48 L. Ed. 913. The duty of the court Is limited to the décision of 
actual pending controversies and it should not pronounce judgment upon ab- 
Btract questions, however such opinion might influence future action in like 
drcumstances." 

In United States v. Hamburg, supra, the court said: 

"Whlle this mère outline shows the questions which are at issue, and 
whicu would requlre to be corisîdered if we had the right to décide the con- 
troversy, It at once further demonstrates that we may not, without disre- 
gardlng our duty, pass upon them because of their absolute want of présent 
actuality ; that is, because of their now moot character as an inévitable légal 
conséquence springing from the European war, which is now flagrant — a 
matter of which we take judicial notice [eiting cases]. The légal proposition 
is not in substance controverted, but It is urged, in view of the character of 
the questions and the possibllity or probability that on the cessation of war 
the parties will résume or recreate their asserted illégal combination, we 
should now décide the controversies in order that by opération of the rule to 
be established any attempt at renewal of or création of the combination In 
the future will be rendered impossible. But this merely upon a prophecy as to 
future conditions invokes the exercise of judicial power not to décide an 
existlng controversy, but to establlsh a rule for controlllng predicted future 
conduct, contrary to the elementary princlple which was thus stated in 
Californla v. San Pablo, etc., R. R., 149 U. S. 308, 314 : 'The duty of this court, 
as of every judicial tribunal, is limited to determining rights of persons or of 
property, which are actually controverted in the particular case before it'." 

At this point in the discussion it may be apropos to refer to the 
Trans-Missouri Case, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007, 
and the Southern Pacific Case, 219 U. S. 498, 31 Sup. Ct. 279, 55 L. 
Ed. 310, which are relied upon by the appellants in opposition to the 
motion to dismiss. Chief Justice White, in the Hamburg-American 
Company Case, above referred to, takes up, discusses, and distinguishes 
thèse two cases from the Hamburg Case, which we think disposes of 
thèse two cases as authority in the case at bar. In the Burleson Case, 
supra, the court says : 

"As the resuit of submitting an Inqulry to counsel as to whether the cases 
had become moot, that resuit is admitted by the tJnlted States, but in a 
measure is disputed by Œe appellants, for the following reasons : First, it is 
said that, as the taking over of the Unes by the Président was wholly unwar- 
ranted and witfiout any public necessity whatever, there Is ground to fear that 
they may again be wrongfully taken, unless thèse cases now proceed to a de- 
cree eondemning the original wrong; and, second, that although It U, true 
that during the opération of the property whlle under the control of the 
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government ail the revenues derived f rom It were separately kepl and hâve 
been retumed to the owners of the property — a resuit wbich flnancially Is satis- 
factory to them— nevertheless, unless there is a deeree in this case, the owners 
can feel no certitude that the revenues may net be clalmed from them by the 
United States in the future. But we are of opinion that thèse anticipations 
of possible danger afford no basis for the suggestion that the cases now présent 
any possible subject for judicial action, and hence It résulta that they are 
whoUy moot, and must be dismissed for that reason." 

In United States v. Alaska Steamship Co., etc., supra, the court says : 

"Where by an act of the parties, or a subséquent law, the existing contro- 
versy bas corne to an end, the case becomes moot, and should be treated ac- 
cordingly." 

[3] This appeal, however, involves the question of the right to a 
temporary injunction at the time of the hearing in November, 1919, 
only. There has never been àny hearing upon the merits. It appears 
from the record before us that the main case is now pending in the 
trial court upon a motion to dismiss the complaint. In discussing the 
action of an appellate court upon an appeal in the case of Meccano, 
Limited, v. John Wanamaker, supra, in which the trial court granted 
a preiiminary injunction, the Suprême Court of the United States said: 

"But the appeal was from an interlocutory order, and the court could only 
exercise powers given by statute. On such an appeal a cause may be dis- 
missed, If it clearly appears that no ground exists for équitable relief; but 
flnaïly to décide a defendant's rights upon the mère statement of his adver- 
sary, although apparently supported by ex parte affidavits and decrees of 
other courts, is not within the purview of the act. He is entitled to a day in 
court, with opportunity to set up and establish his défenses." 

In the Hamburg- American Co. Case, above quoted, the court said : 

"Although it thus folio ws that there are no issues on the merits before us 
which we hâve a right to décide, it yet remains to be determined what our 
order should be with référence to the deeree below rendered, which, as we hâve 
seen, was against the government and In favor of the assailed combination, 
beeause it was found not to be within the prohibitions of the Anti-Trust Act. 
As establisbed by the ruilng in South Spring Hill Gold Co. v. Amador Gold Co., 
145 U. S. 300, our conclusion on such subject must be reached without at ail 
consldering the merits of the cause, and must be based solely upon deter- 
minlng what will be 'most consonant to justice,' in view of the conditions and 
circmnstances of the particular case. Corning to consider the question in 
that light, and în view of the nature and character of the conditions which 
hâve caused the case to become moot, we are of opinion that the ends of jus- 
tice exact that the judgment below should not be permitted to stand when, 
without any fault of the government, there is no power to review It upon the 
merits, but that It should be reversed, and the case be remanded to the court 
below, with directions to dismiss the bill without préjudice to the right of the 
government in the future to assall any actual contract or combination deemed 
to ofEend against the Anti-Trust Act." 

In Commercial Cable Go. v. Burleson, supra, the court said: 

"In giving effect, however, to that conclusion, we are of opinion that the 
deeree below, which in substance rejected the rights asserted by the com- 
plainants, ought not to be allowed to stand, but, on the contrary, following the 
well-established précédents (United States v. Hamburg- American Co., 239 U. 
S. 466, 36 Sup. et. 212, 60 L. Ed. 387; United States v. American- Asiatic S. 
S. Co., 242 U. S. 537, 37 Sup. Ct. 233, 61 L. Ed. 479), the decrees below should 
be reversed, and the cases remanded to the lower court, with directions to set 
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aside the decrees and to substitute decrees dismisslng the bills wlthout préju- 
dice and wlthout costs, because the controversy which they involve bas be- 
come moot, and is no longer, therefore, a subject appropriate for judlcial ac- 
tion." 

The above quotations answer the first objection of the plaintiffs 
above set eut, and, applying the rules therein announced, it is the 
opinion of the court that the order o£ the trial court, denying plain- 
tiffs' motion for a temporary injunction, should not be permitted to 
stand, but should be reversed, and the case remanded to the lower 
court, with directions to set aside and vacate said order denying the 
plaintiffs' motion for a temporary injunction, and, in view of the 
changed conditions, the plaintiffs, if they désire, should be permitted 
to amend their complaint. 

And it is so ordered. The parties to pay their own costs. 



AMMEBMAN et al. v. UNITED STATES. ♦ 

(Circuit Court of Appeals, Eighth arcult. August 23, 1920.) 
No. 5507. 

1. Indiaos <S=°35 — Oklahoma Enabling Act repealed Indian Liquor Shipmeot 

Act as to intrastate shipments. 

Act March 1, 1895, S 8 (Comp. St. § 4136b), prohlbltlng the carrying of 
Intoxicatlng liquors into Indian Territory, was Impliedly repealed, so far 
as relates to intrastate shipments, by Enabling Act 0kl. § 3, givlng the 
State authority to puuish such shipments. 

2. Indians <&=>35 — Oklahoma Enabling Act did not repeal Indian Liquor Ship- 

ment Act as to interstate ^ipments. 

Enabling Act 0kl. g 3, givlng the state jurlsdietlon to prohlbit the sale 
of intoxicatlng liquors in Indian Territory and the shipment of such 
liquors into the territory, did not impliedly repeal Act March 1, 1895, S 
8 (Comp. St. § 4136b), prohlbiting the transportatlon of intoxicatlng 
liquor into Indian Territory, in so far as it related to Interstate ship- 
ments vyhich vcere not subject to the jurlsdietlon of the state. 

3. Indians '^='35 — ^Indian Liquor Sbipment Act, applying only to interstate 

shipm^its, not uaconstltutional. 

Act March 1, 1895, S 8 (Comp. St. S 4136b), prohlbiting transportatlon 
of intoxicatlng liquor into Indian Territory, since Its llmltatlou to inter- 
state shipments by Oklahoma Enabling Act, does not vlolate Const. art. 1, 
î 9, by discriminatlng against the state of Oklahoma, or by givlng that 
state a préférence, inasmuch as it has authority to regulate shipments of 
such liquor Into the Indian Territory. 

4. Indians <S=>35 — Webb-Kenyon Act did not repeal Indian Shipment Act. 

The Webb-Kenyon Act (Comp. St. S 8739), divesting intoxicatlng liq- 
uors of interstate character In certain cases, did not, since Rev. Laws 
0kl. 1910, S 3605, made shipments into the siate unlawful, repeal Act 
March 1, 1895, S 8 (Comp. St. § 4136b), prohlbiting interstate shipmezits 
of intoxicatlng liquor into the Indian Territory, especially in view of the 
Keed Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 873ya), 
imposlug a penalty for illégal shipments. 

6. Witnesses <^=48(1) — Previous conviction of felony does not disquaJîfy. 

In a prosecution for consplracy, It was not error to permit a wltness 
to testify for the government over the objection that he had theretofore 
been convlcted of a felony. 

^=3For otber cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
•Certlorarl denied 254 U. S. — , 41 Sup. Ct. 147, 65 L. Ed. — . 
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6. Criminal law <S=444— Invoîces hdld admissible, without direct proof of 

conformity to orders and shipments. 

In a prosecution for conspiracy to ship Intoxlcatlng liquors into Indlan 
Tprritory, where the évidence showed that triplicate invoices were made 
by the whoIesale dealer when orders were reeeived by défendants, and 
that the diiplicate Invoice waa sent to défendant and the triplicate used 
by the shlpping clerk in flUlng the order, and that défendant during a 
long course of business made no objection that the shipments did not 
conform to the orders or the duplicate Invoices furnished, It was not 
error to admit the original and triplicate invoices in évidence, without 
calling clerks to testify that the Invoice conformed to the order and that 
the liquor called for thereby had been shipped. 

7. Criminal law <S=»829(1) — Refusai of requests not error, where charge 

fairly presented case. 

Where the charge of the court In a criminal prosecution fairly present- 
ed the case, it was not prejudlcial error to refuse instructions requested 
by accused, even If accused were entitled to instructions in the language 
requested. 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

R. L. Ammerman and others were convicted of conspiracy to carry 
intoxicating liquor from the state of Missouri into that part of Ok- 
lahoma which had been Indian Territory, and they bring error. Af- 
firmed. 

E. G. McAdams, of Oklahoma City, Okl., for plaintiffs in error. 

Herman S. Davis, Asst. U. S. Atty., of Frederick, Okl. (Herbert 
M. Peck, U. S. Atty., of Oklahoma City, Okl., on the brief), for the 
United States. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

JOHNSON, District Judge. Plaintiffs in error were convicted in 
the court below on an indictment charging them, under section 37 of 
the Pénal Code (Comp. St. § 10201), with a conspiracy to violate the 
Act of March 1, 1895, § 8, 28 Statutes at Large, 697 (Comp. St. § 
4136b), by introducing and carrying from without the state of Okla- 
homa — to-wit, from the city of Joplin, in the state of Missouri, into 
that part of Oklahoma which prior to its admission as a state was 
Indian Territory — intoxicating liquors, namely, whisky, etc. The in- 
dictment allèges numerous overt acts. Plaintiffs in error, whom we 
shall hereafter call défendants, demurred to the indictment on the 
ground that it failed to state a public offense. The same question 
was raised at the close of the trial by motion for a directed verdict. 

The défendants hâve assigned the overruling of their demurrer 
and the refusai to direct a verdict in their favor at the conclusion of 
the trial as error. To understand the questions raised by thèse as- 
signments it is necessary to hâve in mind certain parts of the Act 
of March 1, 1895, and of the Enabling Act of the state of Oklahoma. 
Section 8 (the part material hère) of the Act of March 1, 1895, is 
as follows: 

^=3For otber cases >ee Bam« toplc & KEY-NUMBBR In ail Ker-Numbered Dlgests & Indexes 
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' ' "Any pèrson • •* • who shall carry, or In any manner hâve carrled 
Into sald territory [Indlan] any such liquors or diinks (IntoxJcatlng), or who 
shall be Interested In ♦ * ♦ carrylng into said territory any of such 
liquors or drinks, shall, upon conviction thereof, be punished," etc. 

The Enabling Act of Oklahoma (34 Statutes at Large, 267) con- 
tains the f oUowing : 
"Sec. 3. • * * And sald convention shall provide In said Constitution — 

"That the manufacture, sale, barter, giving away, or otherwisé fumishing, 
except as hereinafter provided, o( Intcxlcating liquors within those parts ot 
said State now known as the Indian Territory and the Osage Indlan réserva- 
tion and wlthin any other parts of said state which exlsted as Indian réserva- 
tions on the first day of January, nineteen hundred and six, Is prohibited for 
a period cf twenty-one years Irom the date of the admission of said state 
Into the Union, and thereafter until the people of said state shall otherwisé 
provide by amendment of said Constitution and proper state législation. 
Any person, individual or corporate, who shall manufacture, sell, barter, glve 
away, or otherwisé furnish any intoxlcating llquor of any kind, Including 
béer, aie, and wlne, contrary to the provisions of this section, or who shall, 
wlthin the above-descrlbed portions of sald state, advertlse for sale or solicit 
the purchase of any such liquors, or who shall shlp or in any way convey 
Such liquors from other parts of said statë into the portions herelnbefore 
described, shall be punished, on conviction thereof, by fine not- less than 
fifty dollars and by imprisonment not less than thirty days for each of- 
fense. * * • 

"Upon the admission of said state into the Union thèse provisions shall be 
immediately enforceable in the courts of said state." 

The first section of said Enablîng Act, af ter providing that : 

"The inhabitants of ail that part of the area of the United States now 
constituting the territory of Oklahoma and the Indian Territory, as at présent 
described, may adopt a Constitution and become the state of Oklahoma, as 
hereinafter provided" 

— contains this proviso : 

"Provided, that npthing contained In the said Constitution shall be con- 
fitrued to Umit or Impair the righta of person or property pertainlng to the 
Indians of sald territorles (so long as such rights shall remain unextlnguish- 
ed) or to llmlt or affect the authority of the government of the United States to 
make any law or régulation respectlng such Indians, their lands, property, or 
other rights by treaties, agreement, law, or otherwisé, which it would bave 
been compétent to make If this act had never been passed." 

[1] The défendants state their first contention in the following 
language: 

"The provisions Of section 3 of the Oklahoma Enabling Act (34 Stat. 267), 
requiring the state of Oklahoma to forbid, under penalties, the introduction 
of intoxlcating llquor from other parts of the state into the former Indian 
Territory, can be upheld only by coiistruing it as repealing section 8 of the Act 
of March 1, 1895 (28 Stat. 697), in so far as that act dealt with such intrastate 
transactions. Otherwisé, the provision of the Enabling Act must be held 
to be répugnant to article 1, section 8, Const. U. S., as an attempt to authorize 
the concurrent régulation of commerce which must be exclusively regulated 
either by state or nation. The Enabling Act is susceptible of a reasonable 
construction, which will avoid such confllct with the Constitution." 

Upon the question of the introduction of intoxicating liquors from 
other parts of the state of Oklahoma into former Indian Teriitory, 
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the Suprême Court of the United Etates in Joplin Mercantile Co. v. 
United States, 236 U. S. 546, 547, 35 Sup. Ct. 291, 297 (59 L. Ed. 
705), said: 

"Wlthout deciding that such control must necessarlly be exclusive ot co- 
existlng fédéral jurlsdlctlon over the same subject-matter, It seems to us that 
concurrent jurlsdlctlon would be productive of such serions Inconvenlence 
and confusion, that, in the absence of an express déclaration of a purpos© 
to préserve It, we are constralned to hold that the active exercise of the 
fédéral authorlty was Intended to be at least suspended pending the exertion 
by the state of its authorlty In the manner prescrlbed by the Enabling Act. 

* * * Our opinion upon this branch of the case is that, pending the con- 
tlnuance of state prohibition as prescrlbed by the Enabling Act, the provisions 
of the act of 1895 respecting intrastate transactions are not enforceable." 

[2] Défendants' second contention is; 

"The Act of March 1, 1895, having beeri superseded as to Intrastate trans- 
actions by the Enabling Act, It is beyond the power of Congress to continue 
the former act in force as to Interstate transactions." 

The contention that — the Act of March 1, 1895, having been su- 
perseded as to intrastate transactions by the Enabling Act — it is be- 
yond the power of Congress to continue the Act of March 1, 1895, in 
force as to Interstate transactions, cannot be sustained. The Suprême 
Court of the United States has decided otherwise. In Ex parte Webb, 
225 U. S. 682, 691, 32 Sup. Ct. 776, 779 (56 h. Ed. 1248), that court 
said: 

"In vlew of thèse considérations, and others to be mentloned, it seems to 
us that Congress, so far f rom Intending by the Enabling Act to repeal so much 
of the act of 1895 as prohibits the carrying of intoxicatlng liquors into the 
Indlan Terrltory f rom points wlthout the state, framed the Enabling Act with 
a clear vlew of the distinction between the powers appropriate to be exerels- 
ed by the new state over matters within her borders, and the powers appro- 
priate to be exerclsed by the United States over traffle originating beyond 
the borders of the new state and extending within the Indlan Territory. 

* * * The power of Congress to regulate commerce between the States, 
and with Indian tribes sltuate within the llmlts of a state, justifies Congress, 
when creating a new state out of terrltory Inhabited by Indian tribes, and in- 
to which territory the introduction ol intoxicatlng liquors is by existing laws 
and treaties prohiblted, in so legislating as to préserve those laws and treaties 
in force to the estent of excluding Interstate traffie In intoxicatlng liquors 
that would be Inconsistent with the prohibition. Dlck v. United States, 208 
U. S. 340, 353. This belng so, and slnce we flnd in the Oklahoma Enabling 
Act no repeal, express or Implied, of the act of 1895 so far as pertains to 
the carrying of liquor from wlthout the new state into that part of it which 
was the Indian Territory (savlng as to liquor brought in by the state for 
the use of state agencies established under the provisions of the Enabling 
Act), It follows, upon the admitted facts, that the United States District Court 
has jurisdiction to punish the petitloner for the offense that he has com- 
mitted." 

[3] The third contention of the défendants, as stated by them, is: 

"It cannot be sustained as an exercise of the power of Congress to regulate 
Interstate commerce, because It discriminâtes against the ports of the state 
of Oklahoma, by forbldding transportation of liquor into Oklahoma from 
other States, while permittlng the unrestricted transportation of liquor intO 
the other states of the Union. It cannot be sustained as an exercise of the 
power of Congress to regulate commerce with the Indian tribes, because it glves 
a préférence to the ports of the state of Oklahoma by permittlng that state 
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to regulate for Itself the commerce In Intoxlcating llquors between the people 
of other parts of the state and the former Indian Terrltory, while denying to 
the people of ail other states the right to engage in such commerce under 
penalty of fine and imprisonment." 

The contention raised by the défendants in the above proposition 
was argued to the Suprême Court of the United States in the JopHn 
Mercantile Co. Case. The question is referred to in the opinion, and 
in the course of the opinion it is stated: 

"And It Is sald that this question is not foreclosed by the décision in the 
Webb Case sustaining the act as to Interstate transactions, because — and thls 
is true — the question under section 9 of article 1 of the Constitution was not 
then raised." 

In this connection the court says: 

"It is next argued that, the act of 1895 having been superseded as to Intra- 
state transactions by the Enabling Act, It is beyond the power of Congress to 
continue It in force as to Interstate transactions, and thls for two reasons, 
both based upon the provision of section 9 of article 1 of the Constitution 
that 'no préférence sball be given by any régulation of commerce or revenue 
to the ports of one state over those of another' : (a) That the prohibition 
cannot be maintainad as an exercise of the power to regulate Interstate com- 
merce, because in that aspect it discriminâtes against the state of Oklahoma 
by forbldding transportation of liquor Into that state from without, while 
permittlng the unrestricted transportation of liquor into the other states ; and 
(b) that it cannot be sustalned as an exercise of the power of Congress to 
regulate commerce with the Indian tribes because it gives a préférence to the 
state of Oklahoma by permittlng that state to regulate for Itself the commerce 
in intoxicating liquors between the people of other parts of the state and the 
former Indian Territory, while denying to the people of ail the other states 
the right to engage in such commerce with the same territory. The resuit 
sought to be deduced is that, by reason of the passage of the Enabling Act 
and the admission of the state thereunder, the act of 1895 cannot be sustained 
at ail. It is said this does not impute to Congress the purpose to pass an 
act In excess of Its powers tinder the Constitution ; that the act when passed 
was justifled not only as a régulation of commerce with the Indian tribes but 
as an. exercise of jurisdiction over territory then within the exclusive juris- 
diction of the United States ; and that it is now unconstitutional as to Inter- 
state transactions, not because of the want of power In Congress to originally 
pass It, but because of the changed conditions growing out of the admission of 
the state under an Enabling Act inconsistent with the continuance in force 
of the act of 1895. And it is sald that thls question is not foreclosed by 
the décision in the Webb Case sustaining the act as to Interstate transactions, 
because — and this is true — the question under section 9 of article 1 of the 
Constitution was not then raised [citlng Boyd v. Alabama, 94 U. S. 645, 648]. 
The reasoning, like the opposed reasoning of the court below, has force; 
but we think it has also éléments of weakness. Thus — to mention only one 
or two of thèse — ^it Is not easy to see how any practical préférence Is given 
to the state of Oklahoma in the way of permittlng commerce in intoxicating 
liquors to be conducted between other portions of the state and the former 
Indian Territory while denied to the people of other states, when the very 
clause of the Enabling Act that opérâtes, if any does, to destroy the former 
universality of the act of 1895, does not permit, but prohibits, commerce 
In liquors between the one part of the state and the other ; the only différ- 
ence hère important being that as to internai commerce the state enforces 
the prohibition, while as to Interstate commerce, it is enforced by the United 
States. Nor is the suggestion convincing that the act of 1895 (if repealed as 
to intrastate commerce only) remains as a dlscrimlnatory régulation of com- 
merce between the states unfavorable to Oklahoma ; for in this aspect it for- 
bids not the introduction of liquors from other states into Oklahoma, but only 
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their introduction Into that partlcular part of It whlch, because of the larger 
population of Indians that it contains, and because of the préviens treaties 
and the other circumstances polnted out In the Webb Case, Congress deemed 
to be properly entitled to that protection. Moreover, supposing that unconsti- 
tutional préférences must be deemed to arise from a partial repeal of the 
act of 1895 by the prohibitory provision of the Enabling Act, it would, we 
think, be more logieal to avoid the eonstltutional dlfBculties by givlng less 
force to that provision of the Enabling Act than by givlng to it a force quite 
beyond the expressed purpose of Congress. The resuit would be, if the argu- 
Bàent of petitioners as to the impossiljility of concurrent régulation of intra- 
state transactions in liquors with the former Indian Territory by state and 
nation is sound, that the state prohibition of the llquor trafflc In the territory 
and between the other parts of the state and the territory would hâve to re- 
maln In abeyance untll Congress should expressly repeal the act of 1895." 

We do not deem it necessary to enlarge upon the reasons suggested 
by the Suprême Court in the JopHn Mercantile Co. Case against the 
contention of the défendants made in this case. The contention of 
the défendants that the Act of March 1, 1895, is unconstitutional under 
section 9 of article 1 of the Constitution of the United States cannot 
be allowed. 

[4] The défendants further urge that the trial court erred in over- 
ruling their demurrers to the indictment and denying their motion 
to direct a verdict in their favor, for the reason that the Webb-Ken- 
yon Act (37 Stat. 699 [Comp. St. § 8739]), entitled as an act di- 
vesting intoxicating liquors of their Interstate character in certain 
cases repealed by implication the Act of March 1, 1895, or at least 
suspended the opération of said act, the moment the state of Okla- 
homa enacted laws covering the matters and things set forth in the 
Webb-Kenyon Act, and they cite in support of their position Witte 
V. Shelton, 240 Fed. 265, 153 C. C. A. 191, a case_ in this court in 
which the opinion was written by Judge Sanbom. They also cite sec- 
tion 3605 of the Revised Laws of 1910 of the state of Oklahoma, in 
which there is a clause similar to that clause of the Act of March 1, 
1895, above quoted, and upon which the indictment was based. This 
clause reads : 

"Or to ship or in any way convey such llquor (meanlng intoxicating liquors) , 
from one place wlthln this state to another place thereln » * » shall be 
a misdemeanor," etc. 

The argument is, as expressed by counsel in their brief : 

"While the Webb-Kenyon Act does not repeal the act of 1895 by express 
language, yet it suspends its opération the very moment the state of Oklahoma 
enacted laws covering the matters and things thereln set forth, and we belleve 
that the statutes of Oklahoma hère quoted sustaln our position. Upon this 
point we respectfully refer this honorable court to the opinion in Joplin Mer- 
cantile Co. V. United States, 236 U. S. 531, 35 Sup. Ct. 291, 59 L. Ed. 705, and 
the opinion of this court in Witte v. Shelton, 240 Fed. p. 265, 153 C. C. A. 191." 

The conclusion of the argument is that the efifect of the Webb- 
Kenyon Act is : 

"(a) To vest the several states with power to regulate the transporta tion 
(after crossing the state Une), dellvery and the use of llquor shipped Into 
such state. In ail cases where the consignée or other persons interested therein 
tatend to sell or otherwise deal with such liquors in violation of the law ot 
the state; and 
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(b) To renounee fédéral power and jurlsdletion over such commerce in ail 
cases where, by reason of the intent of such consignées > the states were en- 
trusted with the power of régulation." 

The second postulate upon which the argument that the Webb- 
Kenyôn Act repealed the act of 1895 rests cannot be admitted. It 
assumes that Congress in passing thé Webb-Kenyon Act renounced 
fédéral power and jurisdiction over interstate commerce in ail cases 
yfhtre by reason of the intent of the consignées the states were en- 
trtisted with the power of régulation of intoxicating liquors, and it 
assumes that the Webb-Kenyon Act — which removed, and was only 
intended to remove, the protection of the commerce clause of the 
Constitution from intoxicating liquors in certain cases — had the ef- 
fect of repealing by implication the act of 1895 passed by Congress 
for a spécial purpose and pursuant to its treaty and guardianship 
obligations for the protection of the Indians of Indian Territory. Such 
an effect we do not concède. In the Joplin Mercantile Co. Case the 
Suprême Court, in discussing the efifect of the Enabling Act upon the 
actof 1895, said: 

"Beading the Enabling Act as a whole In the llght of thls situation, in- 
cluding the déclaration in its flrst section of the continued authority of the 
government of the United States respecting the Indians, the spécifie requlre- 
ment in the third section that the state Constitution should contaln a stringent 
prohibition of the manufacture, sale, etc., of intoxicating liquors within the 
Indian Territory and the réservations for a period of 21 years from the date 
of admission, and thereaf ter untll amendment of the Constitution, and the 
express provision that any person who should manufacture, etc., or should 
ship or couvey such liquors from other parts of the state into the Indian 
Territory or réservations should be punished both by fine and imprisonment, 
we think the inference is irrésistible that it was the purpose of Congress that 
the people of ' the state should be entrusted with actual power and control 
over the liquor trafflc between the other portions of the state and the territory 
and réservations, and that, for the time at least, they should bave the same 
control that is e»joyed by other states; it being, of course, subject to the 
effect of the actsof 1892 and 1897." 

It will be noted that in this paragraph the court makes use of the 
terms "spécifie requirement" and "express provision." In Ex parte 
Webb the Suprême Court discusses and emphasizes the duties and 
obligations imposed upon the government in its relation with the In- 
dians and Indian tribes arising oiit of treaties, and the relationship 
of guardian and ward existing between the government and the In- 
dian. Thèse same relations existed on March 1, 1913, the date of 
the Webb-Kenyon Act, and in the Webb-Kenyon Act we find neither 
spécifie requirement nor express provision that would require or pré- 
sume the repeal by implication of the act of 1895. 

We find subséquent législation of Congress put of harmony with 
the claimed renunciation relied upon as a foundation for the conten- 
tion that the Webb-Kenyon Act repealed the Act of 1895. The Reed 
Amendment of March 3, 1917 (39 Stat. 1069 [Comp. St. 1918, Comp. 
St. Ai-nn. Supp. 1919, § 8739a]), makes it a misdemeanor and pre- 
scribes a penalty for doing substantially the very things which the 
Webb-Kenyon Act only prohibited, and the effect of which was, as 
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expressed by its title, to divest intoxicating liquors of their iriterstale 
character in certain cases. 

If, as argued by the défendants, the Webb-Kenyon Act was a re- 
nunciation by Congress of fédéral power and jurisdiction over Inter- 
state commerce in intoxicating liquors in certain cases, then the Reed 
Amendment must be held to be a resumption of this power and juris- 
diction, with the resuit that the Webb-Kenyon Act was repealed by im- 
plication by the Reed Amendment. The language of Judge Sanborn 
in the Witte Case may be adopted and applied to this case. His lan- 
guage is : 

"It [the Webb-Kenyon Act] contains no express repeal of It [hère the act 
of 1895], and It makes no référence to It. If It is repealed, therefore, the 
repeal is by implication, and such a repeal is not presumed. It is only when 
the later statute is so répugnant to or inconsistent with the earlier one that 
it is clear that the intention of the législative body must hâve been thereby 
to repeal the former that a repeal by implication may be lawfully inferred.- 
'To induce à repeal of a statute by the implication of inconsisteney with a 
later statute, there must be such a positive repugnancy between the two 
statutes that they cannot stand together.' Arthur v. Homer, 96 U. S. 137, 140, 
27 L. Ed. 811 ; Gowan v. Harley, 56 Fed. 973, 978, 6 0. C. A. 190, 195." 

Our opinion is that the act of 1895 was not repealed by the Webb 
Kenyon Act. 

[5] At the trial one M. F. Witte testified as a witness for the goven- 
ment. The défendants objected that the witness was disqualified on 
the ground that he had theretofore been convicted of a felony. The 
ruling is assigned as error and is presented in the brief of the défend- 
ants, though not argued, and is submitted upon the ruling of the Su- 
prême Court in the case of Rosen v. United States, 245 U. S. 467, 38 
Sup. Ct. 148, 62 L. Ed. 406. This assignment is overruled. 

[6] Error is also assigned upon the admission in évidence of cer- 
tain exhibits ofïered by the government which were objected to on 
the ground that proper foundation had not been laid for their ad- 
mission. The défendants cite Phillips v. United States, 201 Fed. 259, 
120 C. C. A. 149, a décision by this court in which the opinion was 
written by Judge Carland. We hâve carefuUy read and considered the 
opinion in the Phillips Case and are in accord with the rules of évi- 
dence as therein stated. This case, however, does not fall within the 
rules there announced. 

The exhibits objected to in this case were original and triplicate 
copies of invoices of shipments made by the Joplin Mercantile Com- 
pany of the liquors which the défendants, in the overt acts set out 
in the indictment, were charged with having carried from Joplin, 
Mo., and introduced into that portion of the state of Oklahoma which 
formerly had been Indian Territory. The witness Witte was the 
office and sales manager of the Joplin Mercantile Company engaged in 
the wholesale liquor business at Joplin, Mo., at the time of the trans- 
actions mentioned in the indictment. The business was carried on 
in this way: The défendant R. L,. Ammerman resided at Key- 
stone, a small village situated in the state of Oklahoma, just across 
the Une from what had formerly been Indian Territory. He had in 
his service apparently practically ail of the maie and some of the 
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female inhabitants of the village. Liquors were ordered by him in 
their names from the Joplin Mercantile Company. The liquors were 
shipped by express from Joplin to Keystone, and there delivered by 
the express agent to the nominal purchasers, who immediately deliv- 
ered the liquors received by them to R. I,. Ammerman, and were paid 
by him so much per gallon or per barrel for the use of their names. 
This business was carried on and conducted in this way during the 
years 1915, 1916, and until the early part of February, 1917. 

Orders for liquors were sent in by R. L. Ammerman practically 
daily, sometimes by the use of the téléphone, sometimes by letters 
sent through the mail, but always in the name of the various parties 
who were employed by him for that purpose. Thèse orders were re- 
ceived by the witness Witte. If received by téléphone, he reduced 
them to writing. The orders received through the mail were usually 
accompanied by a check or draft, post office money order, or express 
money order, in payment. The witness Witte tumed over the or- 
ders made out by him or received by him with the accompanying 
drafts, etc., to his billing clerk. The clerk made three invoices of 
each order — one copy being an original, and the other two being car- 
bon copies. Upon the original the billing clerk noted the number 
of the draft, if any, accompanying the order, and placed it in the office 
files. The triplicate was delivered to the shipping clerk, who fiUed the 
order. The shipping clerk noted on the triplicate the data required 
in making up the government f orms, showing the stock taken in fiUing 
the order, and the same was filed in his office. The duplicate invoice 
was sent to the défendant R. L,. Ammerman. The witness Witte 
identified the original and the triplicate invoices as papers in the office 
and among the files of the Joplin Mercantile Company, made under 
his supervision and during the time that he was manager of the busi- 
ness of the company, and stated that they evidenced the business car- 
ried on between the company and the défendant Ammerman, and 
showed the liquors shipped by the company to the various parties 
named in the invoices for Ammerman's account. He did not see the 
invoices made by the billing clerk, but always and immediately after 
the shipments (within a day or two) checked the original invoices, 
to see that tliey were correct and corresponded to the orders. He did 
not assist the shipping clerk in filling the orders, and did not know of 
his own Personal knowledge by inspection that the liquors were in 
fact packed and delivered by the billing clerk to the express company, 
although he was usually présent at the time of such delivery. 

The invoices were received in évidence over the objection of the de- 
fendants, and this ruling of the trial court is assigned as error. The 
grounds of the objection and assignment as error are, in efïect, that 
said invoices were incompétent, for the reason that the billing clerk 
who made the invoices had not been called to prove that they corre- 
sponded to the orders, and that the shipping clerk who packed and 
delivered for shipment the goods named in the invoices had not been 
called to prove that the liquors mentioned in the triplicate invoices 
which he handled had been in fact packed 'and shipped, and that the 
notations made by him on said triplicate invoices were correct. 
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It îs undoubtedly true that the method suggested by the objections 
to the invoices could hâve been pursued; but it does not foUow that 
this method is exclusive, or that the invoices could not be rendered 
compétent by other évidence in the case. It appears from the record 
in the case, as already stated, that this business was carried on for 
two years or more, and shipments made almost daily. In the great 
majority of cases remittances accompanied the orders. In ail cases 
the duplicate invoice was sent to and received by the défendant R. 
L. Ammerman, who was the manager in this illicit trade and business. 
For two years and more settlements had been made upon invoices 
received by him, where payment had not been made in advance, with- 
out question or dispute, with one exception. The record contains the 
correspondence of the défendant R. h. Ammerman and the Joplin 
Company aboùt certain shipments standing upon the books of the 
Company as unpaid. The resuit of the correspondence was that after 
the parties had fully checked the items it appeared that certain remit- 
tances had been lost, or at least not received by the Joplin Mercantile 
Company. Duplicate drafts were issued by the bank, which had 
drawn the drafts, and the accounts closed. It is reasonably certain 
from the record that neither the défendant R. L. Ammerman, nor 
any one associated with him, ever made any claim that the shipments 
did not correspond to the orders or the duplicate invoices sent repre- 
senting the same. We think the facts appearing on the face of the 
record render the original and triplicate invoices compétent as évi- 
dence of the shipment and receipt of the liquors in said invoices men- 
tioned. 

[7] The défendants requested the trial court to give certain in- 
structions, which it refused. We hâve carefully compared the instruc- 
tions given by the court with the requests submitted by the défend- 
ants, and are of opinion — assuming the défendants were entitled to 
the instructions in the language requested — that the trial court, in 
the instructions given by him, fairly presented the case to the jury, 
and that the défendants were not prejudiced by the refusai of the 
court to give the requested instructions. 

The judgment of the court below must be affirmed; and it is so 
ordered. 



DUNDEE PETROI.EUM CO. v. CLAY.* 

(Circuit Court of Appeals, Eighth Circuit. August 14, 1920.) 
No. 5498. 

1. CcHitinuance <@=>33 — Testimony of absent witnesB as to subséquent trans- 
action held not ^ound for continuance. 

In an action for broker's commission, where plalntlff testifled that, 
after he Instituted negotiatlons with the persons who flnally bought the 
property, he was excluded from further negotiatlons, which were com- 
pleted wlthout him, the absence of a wltness who could testlfy only that 
plaintlff took no part in the negotiatlons to which he was a party, which 
were subséquent to the tlme plalntlff daimed bis wrongful exclusion, does 
not entltle défendants to a continuance. 

^EsFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digeets £ Indexes 
267 F. — 10 •Rehearlng denled December 20, 1920. 
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2. ContiBuance ®=^36 (3) — ^Déniai for witnéss whose déposition had been taken 

not abuse of ffiscretioo. 

It was not an abuse, of discrétion for the trial court to deny a contlnu- 
ance because of the absence of a witness whose déposition, tuken after 
plaintlff's déposition, answered plaintiffl's testimony, and where there 
was no showing as to the reasbn why the witness was not présent at 
the time the case was set for trial. 

3. Appeal and error "S^geed) — Continuatice ^=>1 — Bests in trial court'» dis- 

crétion. 

The grantlng of a continuance is within the sound discrétion of the trial 
court, and its rullng thereon is not réversible error, unless it clearly ap- 
pears that there bas been an abuse of discrétion. 

4. Continuance <^=>30 — Déniai of continuance after amenâment of eomplaint 

held not error. 

In an action for a broker's commission, where, at the trial, plaintiff 
amended his eomplaint, so as to conform to évidence of negotiations with 
an agent of the buyers not named In the eomplaint, It was not réversible 
error to deny a continuance to procure the testimony of the agent for de- 
fendants, where there was no showing what such testimony would be, 
and no showing that the witness was not at the place, within 100 miles 
of the trial, where he, had been a f ew months before. 

6. Brolcers 'S=>88{2) — Evidence lield sufiBcient to take issue of contract for 
compensation to jury. 

In an action for a broker's commission, plaintiff 's testimony that he was 
employed at an agreed commission tO procure sale of defendant's inter- 
est in oll properties to the same buyers to whom he was then negotiating 
a sale of other interests in those properties held sufficient to raiae an 
issue for the jury, thougli défendants and the buyers denied that plain- 
tiff had taken any part in the negotiations. 

6. Trial <&=>260(4)— rBefusal of instructions as to plaintilTs interest not error, 

alter instruction as to interest of ail witnesses. 

Where the court instructed the jury to consider the interest of a wit- 
ness in testing his eredlbility, It was not error to refuse an instruction 
requested by défendant to take loto considération the flnancial interest 
of plaintiff in determining the weight to be given his testimony. 

7. Envers <^^85<6)— Déclarations of ag«at of buyer admissible to show 

readiness to buy. 

In an action for a broker's commission, déclarations by an agent ot 
the buyer, who was testing the property for the buyer, are admissible on 
behalf of the plaintiff to show the readiness and Wllllngness of the pro- 
spective buyer., 

8. Appeal and error <@=>1033(6) — Refusai of instruction allowing recovery on 

quantum meruit h^d favorable error. 

In an action on an express contract for a broker's commission, where 
the court had ^nstructed that, if the jury did not ,flnd the exprgss con- 
tract was made as alleged, their verdict should be for défendants, the 
refusai of an instruction, requeëted by the défendants, authorizlng re- 
covery by plaintiff on quantum merult, if the express contract was not 
proved, was not prejudlcial to the défendants. 

In Error to the Di.strict Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action by R. P. Clay against the Dundee Petroleum Company to re- 
cover a broker's coijilnissipn. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

@=»Por other cases see sapie topto & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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H. L. Stuart, of Oklahoma City» 0kl. (W. A. Ledbetter, R. R. 
Bell, and E. P. Ledbetter, ail of Oklahoma City, 0kl., on the brief), 
for plaintif! in error. 

F. E. Riddle, of Tulsa, 0kl., and E. G. McAdams, of Oklahoma 
City., 0kl. (Harry Hammerly, of Chickasha, 0kl., on the brief), for 
défendant in error. 

■ Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

JOHNSON, District Judge. The Crystal OU Company (an Okla- 
homa corporation) in 1916 was the owner of cil leases upon several 
hundred acres of land situated in what is known as the Healdton oil 
field in the state of Oklahoma. It sublet to the Dundee Petroleum 
Company (a Delaware corporation) about 800 acres of its holdings. 
This sublease was a working contract for development purposes, in 
which the Dundee Company had a one-third interest and the officers 
of the Crystal Company a one-third interest; the Crystal Company 
rètaining a one-third interest. The Dundee Company maintained 
offices in Tulsa, 0kl., and in New York City. Thomas Carter was 
the vice-président of the company, and gênerai manager in charge of 
its office at Tulsa, 0kl. R. P. Clay, the plaintifiE, in 1916 resided at 
Ardmore, in the state of Oklahoma. The Crystal Oil Company main- 
tained its principal office at Ardmore. Wirt Franklin in 1916 was 
président and manager of the Crystal Oil Company. H. F. Sinclair 
was a New York capitalist invesling, with his associâtes, quite heavily 
in the oil fîelds of the state of Oklahoma, and at said time was oper- 
ating in said state through one or more corporations spoken of in 
the évidence as the Sinclair interests. One of his companies was 
known as the Sinclair Oil Company, with headquarters at Tulsa, in 
the state of Oklahoma. In 1916 the officers in charge were E. R. 
Kemp and C. E. Crawley, vice-présidents. C. N. Haskell was the 
agent of H. F. Sinclair in investigating and negotiating for properties 
in the oil fields of the state 

In the spring of 1916 Wirt Franklin and his associâtes owned 74 
per cent, of the stock of the Crystal Oil Company. H. F. Sinclair 
about that time acquired the ownership of the remaining 26 per cent, 
of the stock of said company. Wirt Franklin and his associâtes, in- 
dividually and as officers of the Crystal Company, employed the plain- 
tiflf as a broker to negotiate a sale to H. F. Sinclair, or to his interests 
of their 74 per cent, of the stock of said Crystal Company and of 
their interest as individuals in the Dundee lease. The plaintifï under- 
took to consummate such a deal and began negotiations with C. N 
Haskell and other représentatives of the Sinclair interests in April, 
1916. About the same time, as he claims, and as testified by him at the 
trial, he interviewed Thomas Carter, the vice président and manc ger of 
the Dundee Company, in regard to selling to H. F. Sinclair, or to his 
interests, the holdings of the Dundee Company under its said lease, and 
as he claims and testified at the trial, Thomas Carter authorized 
him to negotiate a sale of the interest of the Dundee Company in 
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the Dundee lease for $400,000, and agreed to pay a commission of 
5 per cent., or $20,000. 

It is not disputed that the plaintiff negotiated and finally consum- 
mated a sale to H. F. Sinclair of the 74 per cent, of stock of the Crys- 
tal Company held by Wirt Franklin and his associâtes, and also their 
individual interests in the Dundee lease. This deal was closed in 
October, 1916, by a written agreement entered into between the par- 
ties, conditioned, however, upon the gauge of the properties of the 
Crystal Company showing the représentations made by the plaintiff 
and by Franklin and his associâtes to be true. The guage was sat- 
isfactory, and the deal finally closed by payment of the purchase 
price and the taking over of the stock of the said Crystal Com- 
pany and ail of the property of the sàme, and the taking over of the 
right of said Franklin and others in the Dundee lease, about the ist 
of November, 1916. H. F. Sinclair, or his interests, continued to 
operate the property so taken over in the name of the Crystal Com- 
pany. In the latter part of November, through negotiations conduct- 
ed between Thomas Carter, the président of the Dundee Company, 
and C. E. Crawléy, vice président of the Sinclair Oil Company, the 
interest of the Dundee Company in said sublease was acquired by 
and transferred to the Crystal Oil Company. This purchase and sale 
included, not only the interest of the said Dundee Company in the said 
sublease, but also its interest in tanks and oil stored therein. The 
total purchase price paid for ail of said property was $525,000, $300,- 
000 in cash and the balance in notes, one for $100,000 and one for 
$125,000. 

It is claimed by the plaintiff, and he testified at the trial, that from 
April until the Ist of November he kept in touch with Thomas Car- 
ter in respect to the sale of the said Dundee interests to Sinclair, or 
to the Sinclair interests, and that he presented the same to C. N. Has- 
kell, and to H. F. Sinclair pèrsonally, and that the agreement and 
understanding between him and the said Haskell was that if H. F. 
Sinclair, or the Sinclair interests, were able to acquire the Crystal 
interests, they would take over the Dundee interest at the price named. 
H-e testified that he frequently communicated to Thomas Carter the 
state of the negotiations and the understanding between him and 
the said C. N. Haskell, and that the said Carter constantly assured 
him that the situation with respect to the negotiations was satisfac- 
tory. He testified that, at the time of the making of the written agree- 
ment between H. F. Sinclair and the Crystal people, he advised the 
said Carter of the situation and of the requirement for a gauge to be 
taken of the property, and that the time necessary to take said gauge 
would be about 15 days, and that immediately the gauge was taken 
the Crystal deal would be closed, and the Dundee matter could im- 
mediately be taken up and successfully concluded, and that the said 
Carter expressed his satisfaction and reiterated again his willingness 
to pay the commission stipulated. 

On the 31st of October Carter wrote the plaintiff a letter, in which 
he says: 

"Referrlng to the conversation I had with you about a fortnlght ago lu 
continuation of the conversation I haa with you in New York, this is to ad- 
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vise you that ail tentative conversations then held regarding the possible sale 
of this company's interests in the properties of the Orystal 011 Company in 
the Healdton field must be consldered at an end. I shall, however, always be 
pleased to consider any proposition you may put before us ; but it must be 
understood that ail previous negotlations must be consldered as having been 
termiiiated, and anything In the future will be the commencement of a fresh 
negotlatlon" 

— and thereafter refused to recognize the plaintiff as agent for the 
sale of the interest of the Dundee Company, and denied that the 
plaintiff had ever been its agent for the sale of its interest, and claimed, 
and so testified in the trial below, that he negotiated the sale of the 
Dundee interest through Crawley and made a sale to the Crystàl 
Oil Company, and was paid by it the purchase priée agreed upon. 
In his testimony he dénies that he ever employed the plaintiff to sell 
the interest of the Dundee Company, or authorized him to negotiate 
for its sale to Haskell as representing Sinclair, or to negotiate its sale 
to any one. Sinclair and Haskell both testified as witnesses in behalf 
of the défendant, and denied substantially and in efïect the testimony 
of the plaintiff material to the issues in the case. 

In order to understand certain of the grounds urged by the Dundee 
Company as grounds for reversai of the cause, it should be added 
that Thomas Carter was a British subject, and in 1917 was appointed 
by the British government as a member of the food commission of 
said government in the United States. Carter theretipon took up 
his résidence in New York City, and at the time of the trial of this 
cause in May, 1919, had net returned to the state of Oklahoma. W. 
R. Humes, the secretary and treasurer of the Dundee Company, 
was a British subject, and in 1917 went from the state of Oklahoma to 
England and joined the English army, and at the date of the trial 
of this action in May, 1919, he had not returned to the state of Okla- 
homa. C. E. Crawley, above named, vice président of the Sinclair 
Oil Company, with headquarters at Tulsa, in the state of Oklahoma, 
had charge of the gauge of the properties of the Crystal Oil Company 
above mentioned. 

This case was set for trial in April, 1916, at the Enid term of the 
court (Eastern district of Oklahoma). Under date of April 4th the 
parties filed a stipulation that the cause be stricken from the as- 
signment for trial at the Enid term of court. Eater in April, in the 
assignment of cases to be tried at the Guthriç term of the court, this 
case was set for trial for the 12th of May. On May lOth the de- 
fendant Dundee Company moved the court for a continuance of said 
cause for the term, which was denied. This motion was repeated on 
the morning of the 12th of May, and again denied. The applications 
for a continuance upon the lOth and upon the 12th of May were 
sworn to by one of the attorneys for the défendant company, and 
state substantially the same facts. The ground for a continuance was 
the absence of Thomas Carter, the vice président and gênerai manager 
of the said Dundee Company, and W. R. Humes, the Secretary and 
treasurer of said company, and necessary witnesses at the trial of 
the case. Trial was had on the 12th day of May, resulting in a verdi<;t 
and judgment for plaintiff. The défendant Dundee Company brings 
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error, and assigns the action of the trial court in overruling its mo- 
tions for a continuance as ground for the reversai of said judgment. 

[ 1 ] It appears f rom the affidavit upon which the motion for a con- 
tinuance on May 12th was made that W. R. Humes would testify 
that he participated in part of the transaction resulting in the sale of 
the property described in plaintiff's pétition, and that in the part of 
said transaction that he participated in the said plaintiflf in no way 
participated or was concerned, and that said Humes knew of no 
contract by which the Dundee Company was to pay the plaintiff a 
commission on the sale of the property of said company. The plain- 
tiflf did not mention Humes in his testimony, and, as it is not dis- 
puted that the negotiations which resulted in the sale of the property 
in question were conducted by Carter through Crawley af ter the 
plaintiff had been excluded from further participation therein by Car- 
ter, we fail to sec how it would be material to hâve the testimony of 
Humes to the effect that the plaintiff in no way participated or was 
concerned in that part of the said transactions in which he (Humes) 
participated, as it must be assumed that his testimony would refer 
to the negotiations between Carter and Crawley, It was not error, 
therefore, to deny the continuance by reason of the absence of the 
witness Humes. 

[2] The déposition of Carter had already been taken in the case 
and was introduced by the défendant upon the trial. In his déposition 
he gives his version of the. transaction, and it has not been pointed 
out and we hâve not been able to find any statement made by the plain- 
tiff that has not been substantially met and denied by the witness Car- 
ter. This is more readily accounted for when it is known that the dép- 
osition of the plaintiff was taken at the same time and place that the 
déposition of the Witness Carter was taken, and that said déposition, 
or a copy thereof, was in the hands of the défendant or its counsel. 

From the stipulation signed by counsel for the parties on April 
4th, it appears that Carter was at that time in New York City. On 
the 30th of April, after the case had been set for trial on the 12th of 
May, it appears that he was in Tampico, Mexico. Why he had 
gone to Tampico, Mexico, from New York, how long he would. stay, 
or why he could not return to Oklahoma in time for the trial, are 
unexplained. No explanation is offered of the failure of those in 
charge of the local office at Tulsa to keep in touch with the movements 
of Carter, or of the defendant's counsel to keep in touch with the ac- 
tion of the court in the setting of this case for trial at the Guthrie 
term of court. The stipulation filed continued the case for the Enid 
term only. The Guthrie term f ollowed the Enid term, and no reason is 
suggested why counsel should not hâve expected the case to be set 
down for trial during the Guthrie term. 

[3] The granting of a continuance is a matter within the sound 
discrétion of the trial court, and the authorities are ail to the effect 
that the granting or refusing to grant a continuance is not réversible 
error, unless it clearly appears that there has been an abuse of dis- 
crétion. In this case we do not think that it clearly appears that there 
was an abuse of discrétion in the action of the trial court in over- 
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ruling the application of the défendant for a continuance. Western 
C. & M. Co. V. McCallum, 237 Fed. 1003, 151 C. C. A. 65. 

[4] At the conclusion of the trial the; plaintifï was permitted hj 
the trial court to file an amended complaint to conform the pleadings 
to the proof. In the original complaint the plaintiff had alleged that 
the deal had been negotiated and finally consummated with the Sin- 
clair Oil Company. During the trial of the case it appeared that 
the deal had really been negotiated with H. F. Sinclair, and the Dundee 
interest conveyed to the Crystal Oil Company. The second amended 
pétition alleged the fact in accordance with the évidence in the case. 
In addition, the second amended complaint mentioned C. E. Crawley 
as one of the parties with whom plaintifï negotiated as an agent of 
H, F, Sinclair. At the time the défendant objected to the allowance 
of thèse amendments, and asked for a continuance, so as to permit 
it to secure the déposition of C. E. Crawley. The motion was over- 
ruled, and this action of the court is assigned as error. 

The défendant, at the time that it made its motion, did not state 
the testimony which it expected C. E. Crawley to give, should his 
déposition be taken. Nor does it appear from the record where Craw- 
ley was at that time, or that it was not within the power of the de- 
fendant to hâve called him at once to testify in the case. The record 
shows that Crawley, in November, 1916, was at Tulsa, and in charge 
of the business of the Sinclair Oil Company as one of its vice prés- 
idents. Tulsa is situated less than 100 miles from Guthrie, with rea- 
sonably direct railroad connections between the two places. A jury 
had been impaneled, ail the évidence in the case introduced, and both 
sides had rested, when this matter came up. If, after having learned 
that the name of Crawley had been added to the complaint as one of 
the agents of Sinclair with whom plaintifï claimed he had negotiated, 
the défendant had communicated with him (Crawley) and learned 
what his testimony would be, and had then stated to the court what it 
expected to prove by him and the time it would require to bring him 
from Tulsa to Guthrie to testify, the matter would présent a différent 
aspect. It must be noted, too, in this confection, that the plaintiff, 
in .his testimony on the morning of the 12th had referred to Crawley 
and stated the conversation which he claimed had taken place between 
them in October; so that from the morning of the 12th the défend- 
ant had been advised of the state of the évidence which suggested the 
advisability of calling, or at least of communicating with, Crawley, 
and learning what his testimony would be in respect to the conversa- 
tion testified to by the plaintiff. 

On the showing made it does not clearly appear that there was an 
abuse of discrétion in the action of the trial court in the overruling 
of defendant's motion for a continuance at the close of the trial. 

[5] The défendant also assigns as error the refusai of the trial court 
to direct a verdict in its favor. From the foregoing statement of the 
testimony of the plaintifï and of the witnesses called by the défend- 
ant, it is apparent there was a conflict in the évidence, and the case was 
one, therefore, for the jury. 

[6J The court instructed the jury that in testing the credibility of 
the witnesses it was proper for them to consider the interest of a wit- 
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ness in the resuit of the trial. The défendant requested the court to 
instruct the jury that: 

"The plalntiff has testifled 4s a witness in this case, and [in] determining 
the weight to be given hls testlmony you are authorlzed under the law to 
take into considération his financial Interest in the resuit of this case." 

The défendant did not ask for an instruction, applicable to ail 
witnesses, to the effect that the jury might take into considération 
their interest, if any, in the resuit of the case as aflfecting their cred- 
ibility, but singled out the plaintiflf alone as a witness whose interest 
should be considered in weighing his testimony. While we do not 
wish to be understood as holding that such an instruction as requested, 
in a proper case and under certain circumstances, might not be given 
without error, we do hold in the présent case that the instruction given 
by the court was clearly proper, and the refusai of the court to give 
the requested instruction was not error, under the circumstances of 
this case. 

[7] The plaintiff Clay was permitted to testify, over the objection 
and exception of the défendant, to a conversation had between him, 
and C. E. Crawley, which we hâve heretofore referred to. The con- 
versation referred to appears in the record in this way : 

The plaintiff, being asked as to what he had found out in regard 
to the resuit of the gauge, answered : 

"Mr. Crawley said, about the tenth day of the gauge, 'Clay, it is getting 
along very nieely.' 'Part of the Crystal lease was about a hundred barrels 
short, but I believe the wells are in shâpe now and they may make it up. It 
will run very close to your statement, and the Dundee property will show 
about 50 barrels a day more than your estimate; so far it looks very en- 
couraging.' " 

This testimony was objected to as hearsay, and is assigned as error, 
and it is claimed by the défendant company that said testimony was 
prejudicial to its rights, in that it tended to show that the purchase of 
the Dundee interest was being considered by the Sinclair people along 
with and at the same time with the purchase of the Crystal interest, 
contrary to the testimony of Carter, Haskell, and Sinclair, called by 
the défendant. 

Considered from the standpoint of the défendant and its theory 
of the case only, this contention is true; but this testimony was ad- 
mitted in the plaintiff's case, and must be considered from the stand- 
point of the plaintiff's theory of the case, which was, and he so testified, 
that he had been employed by the Dundee Company, through Carter, 
its managing officer, to sell its interest in the sublease to Sinclair, or 
the Sinclair interests; that said sale was being negotiated contem- 
poraneously with the negotiations conducted for the sale of the Crys- 
tal interest ; that the Crystal interest had been contracted for by Sin- 
clair ; that the understanding was, if the Crystal interests were taken 
over by Sinclair, he would take over the Dundee interest; that the 
taking over of the Crystal interest depended upon the resuit of a 
gauge then being made ; that this gauge was being made of the proper- 
ty of both the Crystal and the Dundee interests ; that plaintiff had in- 
formed Carter of the situation, and of the purpose of the gauge, and 
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the results which would flow from it; that Crawley had been desig- 
nated by Sinclair to make this gauge. 

The gauge, therefore, was being made, from the plaintiff's stand- 
point, in the interest of both the Crystal Company and of the Dun- 
dee Company, ail of which Carter understood and agreed to. It also 
appears that Carter was advised and knew what représentations had 
been made by the plaintifï as to the flow of the wells in which the Dun- 
dee Company was interested, and it would be natural, therefore, that 
he ( Carter) as well as Clay, would be interested in knowing the resuit 
of the gauge. 

The witness, immediately following the detailing of the above-quoted 
conversation, continued by saying: 

"I went on down to the Tulsa Hôtel for the purpose of looklng Mr. Carter 
up. * • * He asked me how the deal was progressing. I told him : 'Fine 
as silk. Thelr property was showlng about 50 barrels a day more than we 
represented it to show ; that the Crystal was off a llttle bit, but that wouldn't 
hâve any effect.' He agreed wlth me to be at Mr. Crawley's office on the 30th 
day of October. I told hlm I had informed Mr. Crawley he would be on hand 
and would deliver thls Dundee interest." 

Crawley, in supervising the gauge being made, was admittedly the 
agent of Sinclair in his purchase of the Crystal interest, and upon 
plaintiff's theory of the case he was also, in supervising said gauge, 
the agent of Sinclair in the purchase of the Dundee interest, and any 
statement made by him with respect to said gauge would be the state- 
ment of Sinclair, his principal, and such a statement, if tending to 
show that the plaintiff had found a purchaser ready and willing to buy 
the defendant's property on its terms, would be material and relevant 
to show whether or not plaintiff's efforts procured the sale which 
was subsequently made by Carter through this same man Crawley. 
Fordtran v. Stowers, 52 Tex. Civ. App. 226, 113 S. W. 631; Ross 
V. Moskowitz, 100 Tex. 434, 100 S. W. 768; Luhn v. Fordtran, 53 
Tex, Civ. App. 148, 115 S. W. 667. Of course, this testimony was 
not compétent to prove, nor indeed did it tend to prove, that Carter 
had ever employed the plaintiff as a broker to sell the Dundee interest. 

[8] The défendant company requested the court to instruct the 
jury that: 

"If you find from the évidence that there was no contract for the payment 
to the plaintiff of a commission to sell or assist in selling the property describ- 
ed in the plaintiff's pétition, but that ihe plaintiff, with the consent or at the 
suggestion of the défendant, rendered services in attempting to sell the prop- 
erty, then you may flnd for the plaintiff for the value of the services so ren- 
dered." 

That is, the défendant submitted a request that the court instruct 
the jury that the plaintiff might recover upon a quantum meruit, if it 
found that there was no express contract as alleged in the complaint. 
This request the court refused. The court instructed the jury that, if 
the plaintiff was not authorized to find a purchaser as alleged in his 
complaint, he could not recover, and the court, having thus instructed 
the jury that, in order for the plaintiff to recover, he must prove an 
express contract, we fail to see how the défendant could be prejudiced 
by the refusai of the court to instruct the jury that he might recover 
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upon an implîed contract, even though it be assumed that such in- 
struction was proper under the pleadings. 

The défendant also daims that the trial court erred in giving cer- 
tain instructions to the jury in which the court stated the rules of 
law applicable to a suit by a broker for the recovery of a commission, 
substantially upon the ground that the évidence was insufficient to 
justify the court in submitting the case to the jury — ^the same ground, 
in effect, upon which it was claimed that the court should direct a 
verdict in defendant's favor. Thèse assignments are without njerit. 

We find no prejudicial error in the record. Judgment affirmed. 



ALASKA PACKERS' ASS'N \. HBDBNSKOY.* 

(Circuit Court ofAppeals, Ninth Circuit. September 7, 1920. Rehearlng De- 
nied October 18, 1920.) 

No. 3493. 

1. Taxation <S=>106 — Salnion flshers temporarîly within territory liable for 

Alaska schooi tax. 

Men employed by a salmon packing company, who were employed with- 
in the territory of Alaska for several months, though they were hlred and 
flnaliy paid off and discharged In California, are subject to the schooi 
tax imposed by Aet Alaska May 1, 1919 (Laws 1919, c. 29), on ail maie 
persons within the territory. 

2. XaxaiioQ <&=»106 — Persons or property temporarily within state for busi- 

ness or profit subject to taxation. 

Nonresldents of a state, temporarîly engaged In business thereln, llke 
Personal property owned by nonresldents, but temporarîly used within the 
state for profit, acquire a situs for taxation within the state. 

3. Taxation <S=>586 — Telegrapliic demand for payment of Alaska schooi tax 

on employés heid sufHcient to flx liabiiity. 

A demand by telegram on a salmon packlng company for the payment 
of the Alaska schooi tax levled on its employés is sufficient demand, un- 
der section 4 of the act levylng the tax (Laws 1919, c. 29), to render 
the employer liable for the tax, and thereby entitled to deduct It from 
his employés' pay, though the blanks and recelpt books required by sec- 
tions 8 and 10 of the act were not furnlshed by the collecter. 

Appeal from the District Court of the United States for the First Di- 
vision of the Northern District of California. 

Libel by John Hedenskoy against the Alaska Packers' Association. 
Decree for libelant, and respondent appeals. Reversed and remanded, 
with directions to render a decree for respondent. 

In Aprll, 1919, libelant and certain asslgnors, résidents of California, were 
hlred by the défendant, a California corporation, salmon flsher and packer, 
and shipped for a flshlng venture to Alaska and return to San Francisco, 
agreeing to work as seamen and fishermen, beachmen, and trapmen. After 
they had unloaded cargo at a point in Alaska, they worked as salmon fisher- 
men durlng the salmon run, or about 35 days, and then loaded canned salmon 
on ships bound for San Francisco, there to be distrlbuted to other places. 
Except for a small sum, the earnings of libelant and his asslgnors were pay- 
able in San Francisco. 

grsï'oi other caseB aee same topic & KBT-NUMBBR In ail Key-Numbered Dlgesta & Indexes 

•Certlorarl denled 2B4 V. S. — , 41 Sup. Ct. 149, 65 L. Ed. 
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On May 1, 1919, the Législature of Alaska passed an act to Impose a tax 
apon maie persons in Alaska for scliool purposes (Laws 1919, c. 29), "pro- 
riding means for its collection." Section 1 is as foUows : "Tliere is hereby 
made, imposed and levied upon each maie person, except soldlers, sailors in 
the United States Navy or Revenue Cutter Service, volunteer flremen, paupers, 
insane persons or territorial charges, withln the territory of Alaska or the 
waters thereof, over the âge of twenty-one years and under the âge of flfty 
years, an annual tax in the sum of five dollars, to be paid and coUected in 
the manner provided in the foUowing sections of this act, and to be deposited 
by the treasurer of the territory of Alaska in a separate fund called the 
'school fund' and used for no other than school purposes." Section 2 provides 
for the method of appointment of the school tax coUector. Section 3 provides 
for advertisement by the school tax coUector by notice, setting forth that the 
tax Is due and payable and warning persons of the need of payment. Section 
4 makes the tax payable between the first Monday in the month of April and 
the flrst Monday in the month of August of each year: "Provided, that ail 
persons subject to the tax who are in the territory of Alaska on the flrst. 
Monday in the month of April shall pay sald tax on or before the Ist day 
of May in the same year, and ail persons arriving in the territory of Alaska 
after the flrst Monday in the month of April shall pay said tax within thirty 
days after such arrivai : Provided, further, that ail persons subject to said tax 
shall pay the same within ten days after a written or oral demand by the 
said school tax coUector made within the period between the first Monday in 
April and the first Monday in August In each year." Section 8 provides that 
the school tax coUector shall demand, and it shall be the duty of every person 
or corporation employing labor in Alaska to furnish such coUector upon de- 
mand, a list of employés subject to the tax imposed "and for fhis purpose the 
territorial treasurer shall furnish to each school tax coUector suitable blank 
forms for the making of such lists, whlch blank forms shall be delivered by 
the school tax coUector to the employers of labor aforesaid." The employer Is 
required to deduet from the wages of each of its employés subject to the tax 
the amount thereof. By section 10 the treasurer of the territory shall, before 
the flrst Monday in the month of April in each year, deliver to each school tax 
coUector blank tax'receipts in book form with stubs numbered. Section 13 
provides that the tax imposed by the act shall be due and payable "as to ail 
persons within the territory subject to sald tax at the time of the passage of 
this act, immediately upon its passage and approval, and, as to ail persons 
arriving in the territory after the passage of the act, as elsewhere in this act 
provided." 

On August 12, 1919, the school tax collecter for the Bristol Bay school dis- 
trict, where the libelant was durlng the time he was in Alaska in 1919, by 
telegram demanded that the corporation pay the tax of ail of its employés, and 
the bookkeeper of the corporation presented a statement to the libelant and 
hls assignors showing the déduction of $5 each for the tax, but libelant and 
his assignors refused to agrée to the payment with the déduction included. 
Thereafter, in September, 1919, the corporation, without the knowledge or 
consent of the libelant or any of hls assignors, paid the tax. 

Chickering & Gregory, of San Francisco, Cal., and J. C. Murphy, 
Atty. Gen., for appellant. 

H. W. Hutton, of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] We 
agrée with the District Court in its view that the libelant was subject 
to the tax involved, but we disagree with the décision, which was that 
the necessary steps were not taken whereby to fîx liability. Libelant 
was not a mère sojourner, bound through Alaska for another place. 
He agreed to perf orm work within the territory during the fishing sea- 
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son of 1919. The hours, compensation, and the nature of the work to 
be done are ail set forth in détail in the contract, which also requires 
that libelant should be given a statement of the Alaska account before 
the vessel sailed for her home port. The enterprise became one which 
called for substantial employment withîn Alaska, and we think it is 
immaterial that the season for actual salmon fishing was only about 
35 days. It is to be noted, however, that the shipping articles were 
signed in San Francisco in the beginning of April, 1919, and that the 
men arrived in Alaska in May and June, and left Alaska, bound for 
San Francisco, about the middle of August, reaching San Francisco 
the latter part of August. The period of employment, therefore, ex- 
tended over some 5 months, 3 months of which were in Alaska. 

In Kelley v. Rhoads. 188 U. S. 1, 23 Sup. Ct. 259, 47 h. Ed. 359, 
the officiais of the territory of Wyoming endeavored to levy a tax upon 
a band of sheep which were being driven across Wyoming and into 
Nebraska. The question turned upon the purpose for which the sheep 
were driven into Wyoming. The court recognized that, if the purpose 
of bringing the sheep into the state was for grazing, then they could 
be assessed; but, if the purpose was only to drive them through the 
State to a market, they would be exempt as a subject of interstate 
commerce, although they might incidentally hâve supported themselves 
in grazing while actually in transit. In Fennell v. Pauley, 112 lowa, 
94, 83 N. W. 799, a résident of Missouri drove a band of cattle for 
feeding purposes into lowa and kept them in lowa for 6 months, and 
then took them back to Missouri. The Suprême Court of lowa held 
that the cattle could be properly assessed within lowa because they 
were within the state to be fed therein, and not merely to remain 
there temporarily to be transported elsewhere. In Grigsby Construc- 
tion Co. V. Freeman, 108 La. 435, 32 South. 399, 58 L. R. A. 349, 
a résident of Texas owned certain personal property, which was taken 
to Louisiana to be used in certain railroad grading. Upon the question 
whether the imposition of a tax within Louisiana was valid, the Su- 
prême Court of the state cited Brown v. Houston, 114 U. S. 633, 
5 Sup. Ct. 1091, 29 L. Ed. 257, and held that the determinative factor 
was whether or not the property was within the state of Louisiana for 
use likely to be of some duration as distinguished from transit, and 
that the matter was not to be disposed of by the fact that the owner 
of the property intended at a future time to remove the property. The 
doctrine recognized is that, if the main purpose of the présence of the 
Personal property is to dévote it to a use within the state to which 
it has been removed, then it has a taxable situs within the state. In 
Eofï V. Kennefick, Hammond Co., 96 Ark. 138, 96 S. W. 986, 7 L. R. 
A. (N. S.) 704, 117 Am. St. Rep. 79, 10 Ann. Cas. 63, a local assessor 
assessed certain horses and implements which had been brought into 
the state by a construction company in carrying out a railroad contract. 
The owners of the property lived in Missouri. The Suprême Court 
of the state held that under the familiar rule recognized by the Su- 
prême Court of the United States in Pullman Car Co. v. Pennsylvania, 
etc., 141 U. S. 18, 11 Sup. Ct. 876, 35 L. Ed. 613, and other cases, 
Personal property could be separated from its owner for taxation pur- 
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poses and that the property was not in transit, but was in Arkansas 
chiefly for use and profit. 

[2J It is well established that taxation of personal property which 
may betemporarily within a state, but used therein for profit, is law- 
f ul, although the owner has his domicile in another state ; and by like 
reasoning we hold that one who is in a territory for the purpose of 
carrying on a business during the season when such business is prop- 
erly and usually carried on, is subject to tax within the district where 
the business is carried on, and the assessment is not invahd by reason 
of the fact that the permanent résidence of the person assessed is not 
within the jurisdiction where such tax is levied. In the Chinese Tax 
Cases (C. C.) 14 Fed. 338, it was held that some Chinese laborers, 
who were taken into Oregon to engage in labor upon a railroad, were 
not résidents within the district wherein they labored. 

1 3 I There remains the question whether or not proper steps were 
taken to en force payment against the libelant for the year 1919, so that 
the appeilant corporation is legally bound. By section 4 of the act, 
ail persons subject to ihe tax shali pay it within 10 days after written 
or oral demand by the collecter made between the first Monday in April 
and the first Monday in August of each year. Inasmuch as the liability 
to pay the tax was fixed by the act, we think the demand by telegram 
on August 12th was a sufficient compliance with the statute in order 
to establish delinquency, and that upon failure to pay the delinquents 
became subject to the penalties provided by section 5 of the act, which 
makes ail taxes delinquent if not paid within the time prescribed in 
section 4, or within 10 days after demand by the tax collector as pre- 
scribed in the act, and provides that each person delinquent shalî be 
subject to a penalty. It would be most technical to hold that, because 
the collector failed to furnish the blank forms and receipt books re- 
quired by sections 8 and 10 of the act, the libelant should escape 
liability, The blanks were not delivered to the collector by the treasur- 
er of the territory ; but it appears that before the statements were 
given to the men the collector looked through the books of the cor- 
poration, which showed the names of the employés, and that when the 
statements of account were given to the men by the corporation, such 
statements disclosed a charge of $5 for the tax in each instance. In this 
way the tax collector gained the same information that would hâve 
been furnished to him, if the blanks had been available and filled out. 
Nothing in Callaghan v. Marshall, 210 Fed. 230, 127 C. C. A. 48, calls 
for a différent view. 

Our judgment being that the libelant and his assignors became lia- 
ble to pay the tax, and that the proper steps to enforce payment for 
1919 were taken, the decree will be reversed, and the cause remanded, 
with directions to enter a decree in favor of the association. 
Reversed. 
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LUETEEMEYEB CO. v. MUBDOCK. 

MUBDOCK T. LlJETKEftIEYEK CO. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 9, 1920. On Motion for Be- 
hearing October 16, 192g.) 

Nos. S331, 3332. 

Sales <S=>77(1) — Contract for binding twine held deflnite and certain as to 
priée. 

A no-price contract for sale and purchase of blndlng twine, made In ac- 
cordance with the custom of the trade, providlng that the prlce shoiild be 
one cent per pound below the "price to be made by the International Har- 
vester Company for 1917," the contract belng closed and a large part of 
the twine delivered thereunder prlor to April 7, 1917, held rendered defl- 
nite and certain as to prlce by the Issuance on that day of a notice by the 
International Company âxing the price of twine under its contracts pre- 
vlously made, and not afCected by the fact that such company reserved 
the right to, and did later, fix a différent price to govern contracts there- 
after made. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Samuel T. Murdock, successor to the Indianapolis 
Cordage Company, against the Luetkemeyer Company, formerly the 
Lockwood-Luetkemeyer-Henry Company. From the judgment, both 
parties bring error. Rêver sed. 

Wm. B. Coçkl^ of Cleveland, Ohio, for plaintiflf. 
Walter L.'Elory, of Cleveland, Ohio, for défendant. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. There is no dispute as to the amount 
due on the first cause of action. The second cause of action involves 
the construction of a written contract in the ^vords and figures follow- 
ing, to wit: 

"Cleveland, December 15, 1916. 
"Indianapolis Cordage Co., Indianapolis, Ind. — Gentlemen : Enter our order 
for 100 tons sisal or standard binder twine, to be taken at our option on or 
before May 1, 1917, at le. per Ib. less than carload price to be made by the 
International Harvester Co. for 1917. 

"Yours very truly, The Lockwood-Luetkemeyer-Henry Co., 

"Per H. Hutchisson." 

This order was accepted by the Cordage Company. In March, 1917, 
the Luetkemeyer Companv elected to take under this option contract, 
and prior to April 7, 1917, 87,000 pounds of twine wrere delivered 
by the Cordage Company to the Luetkemeyer Company in part per- 
formance thereof, and the same was received by that conipany and 
payments made from time to time upon account. The validity of this 
contract is not challenged by either party to this action, but, on the 
contrary, each seeks to recover upon the terms and conditions written 
therein. 

^=sjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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This contract is in no sensé doubtful or ambiguous in its terms. 
It provides for a definite amount of twine to be furnished by the 
Cordage Company to the Luetkemeyer Company on or before May 1, 
1917, and also provides how the price to be paid for the twine so de- 
livered may be definitely fixed and ascertained. Therefore, in the 
construction of this contract and the détermination of the rights of 
the parties thereto, oral évidence is pertinent only in so far as that 
évidence tends to establish, by the method provided in the contract it- 
self, the price to be paid for this twine. 

Upon this subject there is no conflict in the évidence; therefore the 
question hère presented is not one of fact, but of law. It is conceded 
that the International Harvester Company is one of the largest dealers 
in sisal or standard binder twine, and that the priées fixed by this 
Company and the Plymouth Cordage Company govern the priées of 
other dealers. It also appears from the undisputed évidence that it 
was the custom of the International Harvester Company to make con- 
tracts of the character hère under considération, and known to the 
trade as priceless contracts, during the late fall and early spring of 
each year, and later fix a price that would govern and control thèse 
contracts ; that other dealers followed this same trade custom, but 
instead of reserving to themselves the right to fix this price agreed 
that the price fixed by the International Harvester Company would 
be the basic price subject to such discount as agreed upon by the par- 
ties. 

There is évidence that it was the custom of the International Har- 
vester Company to fix a price that would control throughout the sea- 
son, but it also appears from the évidence of the plaintiff that ip some 
seasons prior to 1917 it changed the price at least once and perhaps 
oftener. During the fall and spring of 1916-17 the International Har- 
vester Company entered into a number of contracts for the sale of 
binder twine, similar to the contract in suit. On April 7, 1917, it no- 
tified its sales department that the price of sisal or standard binder 
twine would be 15% cents per pound on less than carload lots for ail 
twine furnished or agreed to be furnished by it under priceless con- 
tracts taken prior to that date, but that no other or future order should 
be taten at that price ; that in the near future it would quote new 
prices for twine based upon the then current priées for fiber. This 
order of the Harvester Company did not in terms direct its sales 
department to cease opérations in the sale of binder twine; but it 
was evidently so understood, for on the 23d of April, 1917, the Har- 
vester Company issued another order to its sales department, direct- 
ing it to renew opérations in the sale of twine for 1917 harvest, using 
only the priceless contract, specifying therein that prices would be 
named on or before May 15th. On May 16th it fixed a price of 19l^ 
cents per pound on quantities less than carload lots, with the usual al- 
lowance of l^ cent per pound on carload lots. It does not appear from 
the évidence that this price was changed by the Harvester Company 
during the season of 1917. 

The dispute between the parties to this action is whether the price 
fixed by the Harvester Company on April 7th or the price fixed by 
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that Company on May 16th applies to the contract in suit. The trial 
" court found that neither of thèse priées fixed by the International Har- 
vester Company was the priée contemplated by the parties to this con- 
tract, and therefore disallowed the plaintiff's claim for damages for 
alleged breach of contract by the défendant, and dismissed the de- 
fendant's cross-petition for damages based upon the alleged breach 
by plaintiflf, and thereupon entered judgment in favor of plaiiitiflf 
on his first cause of action, concerning which there is no dispute, and 
upon his second cause of action for the amount asked for the 87,000 
pounds of twine furnished by him to défendant under this contract, 
upon the theory that that amount was its reasonable value. 

Plaintiflf's cause of action, however, w^s not based upon quantum 
meruit, but on contract; therefore évidence touching the reasonable 
value at the time it was delivered would not bave been compétent. 
No évidence tending to prove value was offered, except the prices fixed 
by the Harvester Company April 7 and May 16, 1917, and the price 
that défendant was required to pay for 113,000 pounds in June of that 
year. This évidence was offered and properly admitted as relevant 
to the issues joined by the pleadings. 

If the trial court was right in its conclusion that this contract 
failed by reason of the fact that the International Harvester Com- 
pany did not fix a price within the meaning and intent of the parties 
théreto, its judgment as to the reasonable value of twine furnished 
in 1917 is not only not sustained by any compétent évidence, but is 
contrarv to the only évidence that, under any view of this case, could 
hâve been appropriated by the court in determining value. 

It is conceded that the price fixed by the International Harvester 
Company is substantially the market price for binder twine. The 
reasonable value, of course, must be determined by the market price. 
At the time this 87,000 pounds of twine were delivered to défendant, 
or at any time before April 7, 1917, the défendant could hâve pur- 
chased it directly from the International Harvester Company upon 
a priceless contract for 15% cents per pound. It cannot now be re- 
quired to pay more than that market price for the twine delivered to 
it in March, because of the increased price in May and June of that 
year. 

It appears in the letter of the Harvester Company of April 7, 
1917, to its sales department, that it would in the very near future 
quote new prices for twine based upon the then current prices for fiber. 
Evidently the price quoted on that date was based upon the cur- 
rent prices for fiber at that time and prior thereto, and it is undoubted- 
ly due to this increase of price in fiber from and after April 7, 1917, 
that the market price for binder twine advanced to 19^4 cents per 
pound; but this increase in May and June does not affect values in 
March of that year. 

We are of the opinion, however, that the District Court erred in 
its finding the contract void by reason of the failure of the Interna- 
tional Harvester Company to fix a price within the meaning of its 
terms. The Harvester Company did fix a price that applied to ail 
priceless contracts made and entered into by it prior to April 7, 1917. 
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It was undoubtedly the intent and purpose of the parties to this con- 
tract that whatever price the International Harvester Company should 
fix, as applicable to its own contracts written during the same period 
of time, should apply to this contract. 

It appears from Plaintifï's Exhibit No. 30 that the usual allowance 
made by the Harvester Company on carload lots was y^ cents per 
pound. Yet the Cordage Company, evidently for the purpose of se- 
curing this business, agreed with the défendant that it would make to 
it an allowance of 1 cent per pound on the price named by the Harves- 
ter Company on less than carload lots. It is therefore apparent that 
it was not the purpose and intent of the parties to this contract, and 
particularly of the Cordage Company, that its customers would be 
required to pay almost 4 cents a pound more than the price at which 
they could purchase the same quality of twine from the Harvester 
Company, but, on the contrary, that its customers should hâve an 
advantage over the customers of that company of % of a cent per 
pound when the same was purchased in carload lots. 

In view of the well-known custom of the trade, the words "for 
1917," appearing in this contract, must be construêd to mean that any 
price fixed by the Harvester Company for any period of time should 
control the transactions within that particular period, and that, if this 
price should later be increased or diminished, such later price should 
attach to ail transactions within the period covered thereby. 

For the reasons above stated, the judgment of the District Court 
is reversed, and the cause remanded for a new trial in accordance with 
this opinion. 

On Motion for Rehearing. 

PER CURIAM. This motion for rehearing challenges for the first 
time the jurisdiction of this court to consider and détermine the ques- 
tion of the sufticiency of the évidence, for the reason that the question 
was not properly raised in the court below. If this were the only reason 
for the reversai of this judgment, this motion would be allowed. 

This judgment, however, was reversed for the further reason that 
it was not responsive to the issue joined by the pleadings or to the évi- 
dence oflfered by either party upon the trial of the cause. Merrill v. 
Rokes, 54 Fed. 450, 4 C. C. A. 433 ; Reynolds v. Stockton, 140 U. S. 
254, 11 Sup. Ct. 773, 35 L. Ed. 464. 

For this reason, the motion for rehearing is overruled. However, on 
the retrial of this cause by the District Court, that court is hereby di- 
rected to disregard ail that portion of the opinion of this court hereto- 
fore filed touching the question of the sufficiency of the évidence. 
267 F.— 11 
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EMPIRE VOTING MACH. CO. v. CITY OF CHICAGO et al.* 

(Circuit Court of Appeals, Seventh arcult. March 30, 1920. Behearing De- 

nled June 5, 1920.) 

No. 2680. 

1. Municipal corporations ©^'SâSd) — Appropriation must précède municipal 

expendlture. 

In Illinois no recovery can be had on a municipal contract, where no 
previous appropriation was made, as requlred by Citles and Villages Act 
111. art. 7, § 4, in view of Cr. Code III. § 208. 

2. Municipal corporations <S=>868(1) — Board of élection commissioners may 

not contract without appropriation; "officers"; "departments of corporar 
tion." 

Citles and Villages Act 111. art. 7, § 4, requirlng appropriation, before 
any contract is made or expense incurred by municipal "offlcers" or "de- 
partments of the corporation," applies to the board of élection commis- 
sioners; they being included within tïie terms "offlcers" or "departments 
of the corporation." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Department; Offlcer.] 

3. Municipal corporations '§='859 — Statute requiring appropriation before 

itiunicipal expendltures not repealed or àmended; "expenses." 

Citles and Villages Act 111. art. 7, § 4, requirlng appropriation before 
municipal expendlture, was not amended or partly repealed by the City 
Election Law or the Voting Machine Law, as respects the power of the 
board of élection commissioners to contract for voting machines without 
prlor appropriation by the municipal authorlties ; section 5 of the Voting 
Machine Law, authorizing the local authorlties to détermine manner of 
paying for voting machines, not being inconsistent with the requirement of 
prier appropriation, and the purchase price of voting machines not being 
covered by the word "expenses" in City Election Law, art. 7, § 1, provid- 
Ing that ail "expenses" incurred by the board of élection commissioners 
shall be paid by the city. 

[Ed. Note. — For other définitions, see VTords and Phrases, First and 
Second Séries, Expenses.] 

4. Statutes <S=>224 — Construction may be aided by considering subséquent lég- 

islation. 

While an act must be construed as of the date of its passage, subséquent 
législation may -be considered in determining the intent of the prier en- 
actment. 

5. Estoroel <§=»62(6) — City held not estopped to deny validity of contract for 

Yoting niactiines. 

ïhe clty of Chicago held not estopped to deny the validity of a con- 
tract for voting machines, in a suit for balance of their purchase price, by 
acceptance and payment for 200 machines delivered under the contract, 
and acceptance by the board of élection commissioners of 300 more for the 
price of which the suit was brought, or by the action of the state board of 
élection commissioners in certifylng that that particular kind of machine 
complied with the requirements of the Voting Machine Act; the seller 
having relied solely on its contract and the certificate from the state 
board. 

6. Estoppel <©=>56 — ^Party relying on estoppel must hâve been indueed to 

change his position. 

To establish an estoppel the party asserting it must be Indueed to act 
through such conduct of the other party as to make It unconscionable 
for the latter party to repudiate hls position. 

®=3Por other cases see same toplc & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
•Certiorarl denled 264 U. S. — , 41 Sup. Ct. 14. 65 L. Ed. — . 
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In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Action by the Empire Voting Machine Company against the City of 
Chicago and others. Judgment for défendants, and plaintifif brings 
error. Affirmed. 

Stephen A. Foster and Herbert Pope, both of Chicago, 111., for 
plaintiff in error. 

F. B. Johnstone, Horace Kent Tenney, and Léon Hornstein, ail 
of Chicago, 111., for défendants in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. Plaintiff in error, hereinafter termed plain- 
tiff, instituted this action to recover a money judgment, basing its 
cause of action upon a contract executed July 21, 1911, between it and 
the board of élection commissioners of the city of Chicago, hereinafter 
called the board, whereby 1,000 Empire voting machines were pur- 
chased for the specified priée of $942,500. The contract was made 
after the board had received bids from various manufacturera and had 
examined various machines. The type selected had been examined and 
approved by the Illinois state voting machine commission. 

The contract provided for the delivery of 200 machines on or before 
8 months from the date of the contract, 300 on or before 15 months 
from the date of the contract, 200 on or before 21 months from the 
date of the contract, and 250 on or before 26 months from the date of 
the contract. Plaintiff delivered 200 of the machines between Febru- 
ary and April, 1912, for which it w^as paid in two installments ; the last 
payment being made in April, 1912, and after 192 of the machines had 
been used in the April primary élection. The 300 machines were de- 
livered shortly thereafter. A taxpayer's suit was then begun to re- 
strain the board and the city from carrying out the agreement, and 
such suit was shortly followed by this action to recover the contract 
price for the 300 machines. The District Court directed a verdict in 
defendant's favor. 

The city of Chicago, herein called the défendant, sought by way of 
counter relief to recover the purchase price of the 200 machines, but 
at the close of the testimony withdrew this issue. 

Numerous questions, both of law and of fact, are presented on this 
writ of error ; but in our view of the case it will be necessary to con- 
sider but one of them. Défendant dénies plaintiff's right to recover, 
because the board had no power to bind défendant without a prior 
appropriation by the city council having been made to cover the pur- 
chase price of the voting machines. That no such prior appropriation 
had been made is conceded. 

[1] Two sections of the Illinois statutes are relied upon in support 
of this défense. Section 208 of the Criminal Code of Illinois (Hurd's 
Rev. St. 1917, c. 38) reads : 

"Bvery person holding any public office (whether state, county or munici- 
pal) * * * who shall be guilty of contracting directly or Indirectly, for 
the expenditure of a greater sum • * * of money than may bave been, at 
the time af making the contracts, appropriated or set apart by law or au 
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thorized by law to be eontracted for or expended upon the subject matter of 
the contracta * * * shall be fined not exceeding $10,000, and may be re- 
moved from his office. » * * " 

And article 7, section 4, of the Cities and Villages Act (Hurd's Rev. 
St. 1917, c. 24, § 91) reads as follows: 

"No contract shall be hereafter made by the city councll or board of trustées, 
or any commlttee or member thereof ; and no expense shall be Incurred by any 
of the otticers or departments of the corporation, whether the object of the 
expenditure shall hâve been ordered by the city council or board of trustées 
or not, uuless au appropriation shall hâve been previously made conceruing 
such expense, except as herein otherwise expressly provided." 

Statutes or constitutional provisions quite similar to the last quoted 
section are common. Green et al. v. City of Everett, 179 Mass. 
"147, 60 N. E. 490; Commonwealth v. Poster, 215 Pa. 177, 64 Atl. 367; 
Mineralized Rubber Co. v. City of Cleburne, 22 Tex. Civ. App. 621, 
56 S. W. 220; Fabric Fire Hose Co. v. City of Teague (Tex. Civ. 
App.) 152 S. W. 506. They hâve uniformly been held to be manda- 
tory. If contracts are made in défiance of this statutory requirement, 
they are void. Hurley v. Trenton, 66 N. J. Law, 538, 49 Atl. 518, 
affirmed 67 N. J. Law, 350, 51 Ad. 1109; Roberts v. City of Fargo, 10 
N. D. 230, 86 N. W. 726; Kelly v. Broadwell, 3 Neb. Unof. 617, 92 
N. W. 643. 

The section under considération has been frequently before the 
Suprême Court of Illinois, and the right to recover without such ap- 
propriation has been denied. May v. City of Chicago, 222 111. 595, 78 
N. E. 912; Litz v. Village of Hammond, 230 111. 310, 82 N. E. 634; 
Gathemann v. City of Chicago, 263 111. 292, 104 N. E. 1085. The wis- 
dom of this législation cannot be doubted. * It localizes officiai responsi- 
bility for municipal indebtedness and makes intelligent action by the 
appropriating body of a city possible. 

[2] But plaintifï contends that: 

(a) Article 7, section 4, of the Cities and Villages Act does not ap- 
ply to the board of élection commissioners. 

(b) That if the word "officers," as used in this section, is construed 
to include the board of élection commissioners, the City Election Law 
(Hurd's Rev. St. 1917, c. 46, §§ 155-287e45) and the Voting Machine 
Law (Hurd's Rev. St. 1917, c. 46, §§ 430-451) are inconsistent there- 
with, and should be construed as amendments or as exceptions to said 
section. 

(c) The city is estopped to assert the invalidity of its contract. 
Contending that the duties of the board under the Voting Machine 

Act call for independent action, and that article 7, section 4, of the 
Cities and Villages Act, if applicable to the board, would destroy such 
independence, plaintifï asks for a construction in harmony with the 
purpose of the act. 

But does it follow that such freedom is attainable only by the city's 
surrender of the control of its purse strings? The Cities and Vil- 
lages Act has long been in force. Since 1875 it has been expres- 
sive of the public policy of the state of Illinois toward the debt- 
creating body of the municipalities of the state. If this policy were to 
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be abandoned in whole or in part, it is hardly conceivable that the 
Législature would hâve expressed its intention inferentially and by in- 
direct législation. The power of the board or any other municipal 
board to create debt for the city or incur expense must somewhere be 
traced to législative enactment and the extent of such power will be 
strictly construed. 

While the board is authorized to détermine the advisability of using 
voting machines and to sélect the kind of machine to be used, there is 
no authority on its part to vote appropriations, make assessments or 
otherwise provide for the payment of its obligations. Thèse last- 
named duties rest with the city council, subject again to certain limi- 
tations. For the board to report its recommendations to the council, 
the only tax-voting body, and to secure appropriations for its needs 
prior to incurring indebtedness, is not surrendering to the council its 
independence nor its duties, any more than it would be to surrender 
to the county judge who appoints the members of the board in any 
given county, the prérogative of the office. True the council may re- 
fuse an appropriation notwithstanding the board is satisfied that voting 
machines are productive of accuracy in élection counts and tend to 
elimmate frauds in élections. But such contentions can hardly out- 
weigh the reasons which induced the Législature to enact section 4 of 
article 7 of the Cities and Villages Act. It is hardly necessary to sug- 
gest the possibilities that would resuit from a policy that permitted 
various boards, in addition to the city council, to incur unlimited in- 
debtedness or appropriate money without limit. 

But this is a question of statutory construction. The wisdom of 
such législation was for the lawmaking body to détermine. We are in- 
terested in construing the législation and ascertaining the législative 
intent as expressed therein. Are the members of the board "officers" of 
the city of Chicago, or can it be said that the board is a "department of 
the corporation"? Plaintiff answers this query in the négative. 

In enacting this législation, the state of Illinois was endeavoring to 
check irresponsible officiais and make possible intelligent action by 
the taxing and debt creating body of the city. Could it possibly hâve 
been mtended that "officers" and "departments" of a city were power- 
less to act without a prior appropriation, yet others could bind the 
municipalities without prior appropriation? Or could it hâve been 
intended by this Législature to deny to a "Department" or "Officer" 
of the city the right to incur debt, yet to permit a board which was 
but a quasi city department to burden the municipality with unlimited 
debt without first obtaining an appropriation from the council? To 
state either question is to answer it. The Législature intended no 
narrow or limited définition of the words "officers" or "departments of 
the corporation," when it prohibited them from incurring debt or creat- 
ing expenses without a prior appropriation by the council. 

Moreover, the status of the members of the board bas been defined 
by the Suprême Court of Illinois on at least two occasions. People v. 
Board of Commissioners, 260 lU. 345, 103 N. E. 282; Wetherell v. 
Devine, 116 111. 631, 6 N. E. 24. In the former case, after referring 
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to the Holding in Wetherell v. Devine, thàt the élection commissioners 
were corporate authorities, the court said : 

, "It was declared that they are such corporate authorities because they are 
appolnted in a mode to which the municipallty has glven consent * * * 
and it necessarily foUows that they are ofBcers of the municipallty within 
ànd toi which they are apiwinted. The appellants were offlcers appointed for 
a deflnite term of office, for the exercise of certain powers and the perform- 
ance of certain dutles under the laws of the state, in and for the city of Chi- 
cago and the town of Cicero, and they cannot be dlstinguished in any man- 
ner fj-om other offlcers occupying public positions created by the law, ail of 
wiioni are municipal offlcers within the meanlng of the Constitution." 

True, in that case the court was not construing the word "officer" 
as used in article 7, section 4, of the Cities and Villages Act, but it was 
defining the status of the members of the board. 

Bearing in mind the purpose of the législation and the object to be 
accomplished, we conclude that the word "officers," as used in said 
section of the Cities and Villages Act, should be given its broadest 
and most comprehensive définition, and should include members of the 
élection board. 

[3.] (b) As bearing upon the question of the effect of the City Elec- 
tion Act and the Voting Machine Act upon article 7, section 4 of the 
Cities and Villages Act, two cases are brought to our attention : Peo- 
ple V. City of Geneva, 98 App. Div. 383, 90 N. Y. Supp. 275, and 
Darling v. City of Manistee, 166 Mich. 35, 131 N. W. 450. Thèse two 
courts, construing very similar acts, reached exactly opposite conclu- 
sions. In the Michigan case, however, it is apparent that an extrême 
situation was presented. The court in passing upon this question said : 

"We are of the opinion that the provisions of the city charter cited do not 
apply to the purchase of voting machines provided for by separate and dis- 
tinct acts, and that contracta ma de in conformlty wlth the provisions of the 
act should be held valid, although not In conformlty wlth gênerai provisions of 
the charter. * • * The provisions as to the purchase of, and payment for, 
tlie machines are Inconsistent wlth the vlew that the Législature Intended that 
appropriations for their purchase should précède their acquisition." 

In that case, however, an appropriation was sought prior to the 
purchase of the voting machines. The city council by a vote of 7 to 4 
out of a membership of 14 voted the appropriation. There were 3 
members of the council absent, and the validity of this action was 
therefore assailed. Later the contract was executed, and a claim for 
the purchase price of the machines was presented, and by the unani- 
mous vote of the council duly allowed. The voting machines were 
in the possession of the city. They had been intelligently accepted aft- 
er fair trial, and the equities were strongly in favor of the ultimate 
conclusion reached by the court. 

In the New York case the questions were more fully and elaborately 
considered in the opinion, the various arguments separately considered, 
and the conclusion reached that a voting machine act did not operate 
either as an aniendment to, or a partial repeal of, the gênerai act pro- 
hibiting the création of a debt without the prior appropriation by the 
council. 
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In the présent case plaintiff specially invokes section 5 of tht Voting 
Machine Act in support of its position. It reads : 

"The local authorlties, on the adoption and lease or purchase of a voting ma- 
chine or voting machines, may provide for the payment therefor In such 
manner as may be deemed for the best interest of the city, village, Incor- 
porated town or county. They may for that purpose make leases, Issue 
bonds, certiflcates of indebtedness, or other obligations, whieh shall be a 
charge on the city, village, incorporated town or county. Such bonds, certifl- 
cates or other obligations may be issued with or wlthout interest, payable at 
such time or times as the autliorities may détermine, but shall not be issued 
or sold at less than par." 

Commenting upon this section, the District Judge appropriately ob- 
served : 

"This section, as I vlew the law, provides for the disposai of the question 
of compensation by provision other than by the payment of cash, and author- 
izes the city or county in the event that cash Is not to be paid but something 
else is to be substituted in the place of cash, to issue bonds or certiflcates of 
indebtedness. It does not repeal the Cities and Villages Act provisions re- 
specting an antécédent appropriation, and is in entire harmony with It, ana 
can be in fuU force and efllect with the city and village antécédent appropria- 
tion requirement." 

The authority to détermine the form of an indebtedness is one thing, 
but the authority to create the debt without the prior appropriation by 
the city council is quite another matter. We fail to see anything in- 
consistent with this grant and the requirement that, before a binding ob- 
Hgation can be created, action by the city council must be invoked. 

Plaintiff also relies on section 1 of article 7 of the City Election Act 
for its express authority to purchase the voting machines. This sec- 
tion reads m part: 

"AU expenses Incurred by such board of élection commissioners shall be 
paid by such city. Such salaries and expenditures are to be audited by the 
county judges, and such salaries shall be paid by the county treasurer, upon 
the warrant of such county judge, of any money in the county treasury not 
otherwise approprlated, and such expenditures shall be paid by the city 
treasurer, upon the warrant of such county judge, ont of any money in the 
city treasury not otherwise approprlated. It shall also be the duty of the 
governing authority of such counties and cities respectively to make provi- 
sion for the prompt payment of such salaries and expenditures, as the case 
may be." 

It is claimed that the word "expenses," as hère used, covers the pur- 
chase price of voting machines. Is this justifiable? The court defined 
the word "expenses" in the case of Wetherell v. Devine, 116 111. 631, 
6 N. E. 24: 

"The expenses incurred by the élection commissioners, whlch the city is 
required to pay, are for office reut, clerk hire, stationery, printing, books, regis- 
ters, poil llsts, blanks, ballots, ballot boxes, etc." 

While this language is inclusive rather than exclusive, it must be 
conceded that the court would be required to take a long step before 
the word "expenses," which included "office rent, clerk hire, stationery, 
printing, books, registers, poil lists, blanks, ballots, ballot boxes, etc." 
would also include the purchase price of voting machines. In other 
words by the Election Act the élection board might well hâve been 
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authorized to bind the county for salaries of employas, etc., and to 
bind the city with expenses such as office rent, clerk hire, stationery, 
printing, books, registers, poil lists, blanks, ballots and ballot boxes, 
and yet not be authorized to incur a $1,000,000 debt for voting ma- 
chines. In fact, if authority may be found in this section for purchas- 
ing voting machines, then there unquestionably exists authority in the 
same section for creating a debt of five times $1,000,000 for the same 
purpose. 

; [4] Again, if the board was authorized by this section to purchase 
voting machines, why did the Législature give express power to pur- 
chase voting machines by the Voting Machine Act ? While it may be 
fairly admitted that the City Election Act under considération must be 
construed as of the date of its passage, subséquent législation by the 
Illinois Législature may be considered in helping us détermine the 
intent of the prior enactment. Farmers' & Mechanics' National Bank 
v. Dearing, 91 U. S. 29, 23 L. Ed. 196; Cape Girardeau County Court 
v. Hill, 118 U. S. 68, 6 Sup. Ct. 951, 30 L. Ed. 73; Grahl v. United 
States (C. C. A.) 261 Fed. 487. 

Basing our conclusion upon the judicial définition of expenses which 
we hâve quoted and also upon the législative intent as gathered from a 
reading of the two acts, we feel justified in denying the board's power 
to purchase voting machines under section 1 of article 7 of the City 
Election Act. It theref ore becomes unnecessary for us to consider the 
efïect of the other provision of the City Election Act, which calls 
for the payment of such expenditures "out of any moneys in the city 
treasury not otherwise appropriated." 

[5] (c) Hstoppel. — The contract was made July 2, 1911. Two hun- 
dred machines were delivered between February and April, 1912, and 
the 300 for the pui^chase price of which this action was begun were de- 
livered between June 14, 1912, and October 23, 1912. One hundred 
and ninety-two machines were used in the 1912 spring élections and the 
last payment for the 200 machines was made shortly thereafter. Some 
460 machines were used in November, 1912, and 134 were used in the 
élection held in April, 1913. The 300 machines delivered in the sum- 
mer of 1912 were received by the board, which, so far as it was able 
so to do, accepted them, stored them away, and not until after this 
suit was commenced were they tendered back to the plaintiff. In fact, 
until there was a change in the personnel of the board, that body in- 
sisted that it had accepted the machines and the city was bound to pay 
for them. 

It appears that in one of the élections, wherein some of thèse ma- 
chines were used an unusual test was given. Many référendum ques- 
tions, some of unusual length were submitted. The candidates were 
numerous, and voter s not infrequently used the machine more than a 
minute. Whether this fact evidenced a failure of the machine to 
comply with the statutory requirements (section 1 of the Voting Ma- 
chine Act), or was the resuit of the voter's failure to properly study 
the ballot before attempting to use the machine, we do not décide. A 
similar question of fact was quite fully litigated in a case that reached 
the Illinois Suprême Court (People ex rel. HuU v. Taylor, 257 111. 
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192, 100 N. E. 534), and the court found that the machine did not 
meet the "one minute voting test" required by the statute. While this 
case is not conclusive upon either party before this court, it is in- 
teresting as showing the lack of satisfaction manifested after a trial 
of the machines. For the purposes of this opinion, however, we may 
assume that the machines operated to the satisfaction of the board, 
and that the members of the board were honestly persuaded that the 
machines were a success. 

Thèse facts conceded, was the city estopped to question the validity 
of the contract? The question is not whether a city may not estop 
itself under any circumstances, a position which plaintiff erroneously 
ascribed to défendant ; but the query is : Do the facts in this case es- 
top the city from asserting the défenses hère under considération? 

That the mère making of the contract by the board and the accept- 
ance of the machines by the board will not necessarily estop the city is, 
we think, quite clear. Badger v. Inlet Drainage District, 141 Ill.'540, 
31 N. E. 170; Hope v. City of Alton, 214 111. 102, Il N. E. 406; 
Chippewa Bridge Co. v. City of Durand, 122 Wis. 85, 99 N. W. 603, 
106 Am. St. Rep. 931. If an officer may, in the absence of an appro- 
priation by the council, obligate the city to pay a debt by merely con- 
tracting to buy a machine and accepting it when delivered, then sec- 
tion 4 of article 7, of the Cities and Villages Act is a comparatively 
valueless pièce of législation, and the safeguards that under this sec- 
tion were intended to surround the city treasury are mythical. 

We are unable to find anything in the action of the state board of 
élection commissioners in certifying that the Empire voting machine 
complied with the requirements of the Voting Machine Act that would 
in any way tend to estop the city. The state board examined various 
machines of différent types, made by différent manufacturers, and is- 
sued a certificate to each one that manufactured a machine that com- 
plied with the Voting Machine Law. No machine that failed to se- 
cure such an indorsement could be used in any élection. Such a re- 
quirement was merely an extra précaution, which the state took to: 
surround its élections. But by no stretch of the imagination could it 
be construed as a substitute for section 4 of article 7, of the Cities 
and Villages Act, or for a compliance in fact with those tests which 
the state board certified to in its certificate. People ex rel. Hull, supra. 

The rétention of the machines by the board is also advanced as 
grounds for an estoppel ; it being urged that this action was with the 
knowledge and approval of the city. But the board occupied a peculiar 
position. While acting for the city in incurring certain expenses and 
in supervising its élections, it was singularly independent of the city 
government. In so far as it contracted for the city, the members were 
unquestionably acting as ofïîcers of the city and bound by ail of the 
statutes and ordinances which regulate and limit the powers of such 
officer s. But their duties related gêner ally to élections, which not infre- 
quently were of interest chiefly to the state, the county, and the nation. 
They were appointed by the county judge. Neither the mayor nor the 
city council had any approval or ratification of such appointment. 
They were city officiais, and y et more. Their action was not suhject 
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to that implied control or approval which usually marks the conduct 
of city officiais. A payment of an utiauthorized bill, when supported 
by the certificate of this board, backed by the warrant of the county 
judge, would not, therefore, hâve the significance that such a payment 
and such a rétention of the machines might otherwise évidence. 

But thé city is not hère seeking to recover the $200,000 paid for 
the first 200 machines. It is questioning plaintiff's right to recover for 
the second installment of 300 machines, for which an obligation of 
approximâtely $300,000 is claimed to hâve arisen against the city. 
Therefore acceptance and payment for the machines delivered under 
an unauthorized contract plus acceptance by the board of more ma- 
chines under the same agreement raises the précise question of estoppel 
we must décide. The Illinois courts hâve answered this question in the 
négative. Chicago v. Shober Lithographing Co., 6 111. App. 560; Vil- 
lage of Harvey v. Wilson, 78 111. App. 544 ; Village of Marysville v. 
Schoonover, 78 111. App. 189; Keith v. DuQuoin, 89 111. App. 36; 
May V. City of Chicago, 222 111. 595, 78 N. E. 912; Roemheld v. City 
of Chicago, 231 111. 467, 471, 83 N. E. 291 ; Indiana Road Machine 
Co. V. Keeney, 147 Mich. 184, 110 N. W. 530; McQuillan, Municipal 
Corporations (1912) §§ 1164, 1180. 

In the présent case, while payment was made for the 200 machines 
before the 300 machines were delivered, it does not appear that the 
material for the 300 machines was purchased or that the machines were 
completed prior to such a payment. In fact, the président of the Em- 
pire Voting Machine Company adraitted that he relied, not on the ac- 
ceptance of the 200 machines by the board, or the payment of the pur- 
chase price therefor by the council, but solely upon his contract and the 
certificate of the state board heretofore referred to. This issue was 
squarely presented to him", and his replies were unequivocal. We 
quote f rom the testimony : 

"Q. Mr. Lomb, In entering Into this contract and manufacturing and de- 
livering thèse machines, dld you act upon the strengtb of and in Fellance upon 
the report, of the voting machine commissloners of the state of Illinois made to 
the effect that your type of Empire voting machine complied fuUy with the 
requiremeiits of the statute? 

"The Court: Dld you act solely on thelr action? A. I think we did. 

"Q. Solely? A. Tes, sir. 

"The Court: Go ahead. I amended that as you wanted it, dldn't I? 

"Mr. Foster: That's ail right, surely. I thlnk you may cross-examine." 

But we are inclined to go further. We think that a city whose right 
to incur obligations is limited by a prior appropriation therefor as pre- 
scribed by article 7, section 4, of the Cities and Villages Act, hereto- 
fore quoted, might, under a misapprehension of its rights and liabilities 
accept a part of the goods purchased under an unauthorized contract 
and make a partial payment for such delivery, and yet not be estopped 
by such payment from disputing claimant's right to recover on the 
balance of the contract. That there may be extrême cases warranting 
the opposite conclusion we will not deny. 

But if we turn from case law, and apply to this record the ordinary 
tests for determining estoppel, we must find against the plaintifï. 

[6] To esiablish an estoppel, the party asserting it must be induced 
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to act through such conduct of the other party as to make it, uncoii- 
scionable for the latter party to repudiate his position. Hère plaintifif 
was not and could not hâve been influenced by the payment of the 
first 200 machines. It was no doubt moved to act by its contract with 
the board. It proceeded with the manufacture of its machines with dis- 
patch, in order to meet the delivery dates named in the contract. As 
its président said, he secured a contract which called for the delivery 
of certain voting machines, and he proceeded on the strength of that 
contract, and upon the strength of the certificate from the state board, 
and upon nothing else. 

We conclude that a prior appropriation by the city council was nec- 
essary, that the city is not estopped to assert the invalidity of the con- 
tract so far as it relates to the 300 machines under considération, and 
that the judgment should be and it is hereby afiîrmed. 



MARDIS v. HINBS, Director General of Raiiroads, et al. - 

(Circuit Court of Appeals, Bighth Circuit. August 23, 1925.) 

No. 5484. 

Btùlroads <S=»5îé, New, vol. 6A Key-No. Séries — Carrier under fédéral con- 
trol not suablé for Personal injuries. 

Under the Fédéral Cent roi Acts (Act Aug. 29, 1916, and Act Marcl; 21, 
1918, § 10), the President's proclamation of December 26, 1917, and the 
Director General's General Order No. 50 issued pursuant thereto, a ptts- 
senger on a railroad operated by the Director General cannot maintain an 
action against the railroad company for injuries. 

In Error to the District Court of the United States for the Western 
District of Arkansas ; Frank A. Youmans, Judge. 

Action by Earle J. Mardis against Walker D. Hines, Director Gen- 
eral of Railroads, and the Missouri Pacific Railroad Company, for 
damages for personal injuries. From a judgment for défendant rail- 
road company, on sustaining demurrer to the pétition against it (258 
Fed. 945), plaintifï brings error. Affirmed. 

Jeptha H. Evans and Charles I. Evans, both of Booneville, Ark., 
and Heartsill Ragon, of Clarksville, Ark., for plaintifï in error. 

Edward J. White, of St. Louis, Mo., and Thomas B. Pryor, of 
Ft. Smith, Ark., for défendant in error Missouri Pac. R. Co. 

Before HOOK and CARLAND, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

HOOK, Circuit Judge. Mardis, a passenger on the Missouri Pacific 
Railroad, was injured January 26, 1918, while it was in the possession 
of and being operated by the Director General of Railroads under the 
authority of the United States. He sued both the Director General 
and the railroad company. On a demurrer to the pétition by the lat- 
ter, the trial court held there was no cause of action against it. ThCi 
question hère is whether the ruling was correct. 

<S=3Far other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta A Iiiaex«a ' 



172 267 FEDERAL EKPOKTEE 

The Act of Congress of August 29, 1916 (Comp. St. § 1974a), au- 
thorized the Président in time of war to take possession and assume 
control of Systems of transportation. War with Germany having 
occurred, the Président issued his proclamation, dated December 26, 
1917, taking over the transportation Systems, including the Missouri 
Pacific Railroad, and placing them under the control of the Director 
General. The proclamation provided that, until the Director General 
Dtherwise directed, his duties should be performed through the offi- 
cers and employés of the Systems of transportation, who should con- 
tinue opération in the usual way of common carriers in the names 
of their respective companies; also that until otherwise directed by 
the Director General the Systems of transportation should remain 
subject to ail existing statutes and orders of commissions, but that 
any order, gênerai or spécial, thereafter made by the Director Gen- 
eral, should hâve paramount authority and be obeyed as such. 

As above noted the accident to Mardis occurred January 26, 1918. 
Afterwards Congress passed the Act of March 21, 1918, section 10 
of which provides: 

"Carriers whlle under fédéral control shall be subject to ail laws and lia- 
bllitles as common carriers, whether arislng under state or fédéral laws or at 
common law, except in so far as may be Inconsistent with the provisions of 
this a,ct or any other act applicable to such fédéral control or with any 
order of the Président." Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%j. 

On October 28, 1918, the Director General issued his General Order 
No. 50, which provided, among other things, that actions for death or 
Personal injury arising after December 31, 1917, and growing out of 
the possession, use, control, or opération of any railroad by the Direc- 
tor General, which but for fédéral control might hâve been brought 
against the carrier company, should be brought against him, the Direc- 
tor General, and not otherwise. I^inally this action was brought by 
Mardis January 21, 1919. 

Although the officers and employés of the railroad company were 
being utilized by the Director General at the time of the collision, 
they were, in respect of everything that pertained to its causes and 
responsibilities, in his service, not in the service of the company. The 
négligence was his. Tested by familiar rules of law of gênerai appli- 
cation, the railroad company would not be liable. It was not in pos- 
session or control of its railroad, and was not operating it, though 
for reasons of convenience its corporate name was being employed 
by the government. This being so, the contention that nevertheless 
the railroad company remained corporately liable for the négligent 
acts and omissions of the Director General, and inferentially as a con- 
séquence that its property not under fédéral control as necessary for 
transportation might be taken on exécution to satisfy a judgment on 
Sjuch a demand, so involves considérations of fundamental rights that 
it would require most serious attention. 

In Northern Pacific R. Co. v. North Dakota, 250 U. S. 135, 39 Sup. 
Ct. 502, 63 L. Ed. 897, the court held that under the act of 1916, the 
proclamation of the Président, and the act of 1918, the possession and 
control of the railroads by the United States was complète and un- 
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divided; that the private ownership d^ring the period provided was 
displaced. As regards the conditions of the case hère, which arose 
before the act of 1918, we see no reason for saying less of the act of 
1916 and the proclamation. We need not say however that the ques- 
tion of liabiHty of the railroad company should be tested by the nar- 
row rules of lessor and lessee of a railroad and their relations to the 
public, nor need we consider whether the government in the exercise 
of its power of eminent domain may not impose personal liability for 
the acts of its agents upon the owners of private property in its tem- 
porary possession under a statutory promise or engagement of reim- 
bursement or réparation. The two acts of Congress and the procla- 
mation furnish their own clear construction without resort to such 
considérations. The provisions in section 10 of the Act of 1918 w^hich 
seem to support the claim of corporate liability are expressly made 
subject to the inconsistent orders of the Président, and the like pro- 
visions of the proclamation of the Président were only effective "until 
and except" so far as the Director General by "gênerai or spécial 
orders" otherwise determined. The orders of the Président controUed, 
and in the sensé of the act of 1918 the orders of the Director General 
under the express authority of the proclamation v/ert the orders of 
the Président. 

The power conferred upon the Président was unlike that customarily 
given administrative officers to carry out the provisions of a stat- 
ute. In such cases the observance of the express statutory limita- 
tions is obligatory and action under them must be in harmony. But 
there ïs évident in the act of 1918 an intent to confer a much broader 
power upon the Président. The provision in section 10 that carriers 
while under fédéral control should be subject to ail liabilities as com- 
mon carriers arising under state, fédéral, or the common law was ex- 
pressly subordinated to any inconsistent order of the Président. The 
later provisions in the same section about the bringing and défense of 
actions are dépendent upon the existence of a liability. They do not 
purport to create a cause of action not otherwise existing. The proc- 
lamation of the Président under the act of 1916 was before Congress 
at the adoption of the act of 1918, and it was known that the Prési- 
dent was exercising his powers through the Director General. As 
we hâve said, the orders of the Director General were in the sensé of 
the act of 1918 the orders of the Président. According to General 
Order No. 50 the action of Mardis should hâve been brought agairïst 
the Director General alone. We hâve not thought it necessary to 
review the décisions on this subject. There is quite a conflict among 
them. 

The judgment is afifirmed. 
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BARTON et al v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. August 2, 1920.) 
No. 1797. 

1. Larceny <g=>64(l) — ^Possession of stolon goods ralses presumption of guUt. 

, The possession of recently stolen goods, unless otherwlse explalned, rals- 
es a presumptlon of gullt, whlch wIU authorize a conviction In event 
there are" no circumstances to rebut the Inferences. 

2. Internai revenue <©=>47 — Possession of an illicit still ralses a presumptlon 

of guilt. 

In a prosecution for violation of the internai revenue laws (Bev. St. 
i§ 3258, 3279, 3281 [Comp. St. S§ 5994, 6019, 6021]) the possession of an 
lUlcIt stlU, whlch Is uplawful property, the opération of whlch Is also 
unlawful, wlU raise a presumptlon of guilt; hence a charge that, if de- 
fendants were caught at an Illieit dlstillery, that was a suspielous clrcum- 
stance, and would demand explanatlon, was proper. 

3. Internai i^evenue >S=='i^ — SuJBciency of presumptlon from possession of 

Illicit still Is for the jury. 

The question of the suffldency of the presumptlon of guilt, from the 
fact that défendants were in possession of, or were at least apprehended 
at, an Illicit still, is for the jury. 

In Error to the District Court of the United States for the West- 
ern District of Sotith Caf olina, at Greenville ; Henry H. Watkins, 
Judge. 

GUs Barton and Léo Barton were convicted of violation of Rev. St; 
§§ 3258. 3279, 3281 (Comp. St §§ 5994, 6019, 6021), and they bring 
error. Affirmed. 

P. A. Bonham, of Greeiiville, S. C. (Bonham & Priée, of Greenville, 
S. C, on the brief), for plaintiffs in error. 

J. William Thurmond, U. S. Atty., of Edgefield, S. C. (C. G. Wyche, 
Asst. U. S. Atty., of Greenville, S. C, on the brief), for the United 
States. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

SMITH, District Judge. The plaintiffs in error, défendants below, 
were indicted in the District Court of the United States for the West- 
ern District of South Carolina for a, violation of sections 3258, 3279, 
and 3281, R. S. (Comp. St. §§ 5994, 6019, 6021). They were tried 
before a jury at the October term, 1919, at Greenville, S. C, and con- 
victed upon ail the counts of the indictment. 

When the illicit distillery was found by the ofïicers, accordïng to 
the testimony, it was ready for opération. No one was then there prés- 
ent, but the officers concealed themselves and laid in wait with the pur- 
pose of apprehending whoever came to operate it. In a short time, 
three persons (the plaintiffs in error and another person) came to the 
distillery, and, according to the officers, had a conversation among 
themselves as to whether the béer was ready to be run or distilled, and 
which tub of béer they would first run. The officers then rushed in 
and caught ail three of the men. 

<g=;9Far otber cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Iiidexes 
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At the trial, the presiding judge charged the jury that, if they con- 
cluded that the plaintiffs in error were at the time at the place where 
they were allégea to hâve been caught, and that it was at a distillery, as 
set out in the indictment, that that would be a suspicious circumstance, 
and would demand some explanation of the plaintiffs in error, either 
from the facts testified to by the witnesses for the government, or upon 
their own part. 

The presiding judge, upon an exception to this charge, further 
charged the jury that, in the absence of some explanation of why the 
prisoners were there, either from the testimony for the government, 
or the surrounding circumstances, or their own testimony, when one 
is found at an illicit distillery, it becomes incumbent upon him to 
give some explanation of his présence there. 

It is upon an assignment for this charge as error that the case 
is now before this court. 

[1-3] An illicit distillery is a business or opération wholly prohib- 
ited by law. As in the case of other opérations of an illicit character, 
it is carried on as covertly as may be. Like larceny, or theft, or other 
crimes of that kind, the malefactor or evil doer does not commit his 
crime in the open, but in as concealed a manner as possible. In such 
cases the law raises certain presumptions necessary in the admin- 
istration of justice. One is that possession of stolen goods justifies 
the inference that the possession is a guilty possession, and though it 
be only prima facie, it authorizes, if no other testimony be adduced, the 
presumption of guilt. To state it more concisely, the possession of 
stolen goods, if it be proven that the party charged was in possession, 
and that the goods were stolen, and no other évidence was adduced 
of any kind, either by the prosecution or the défendant, and there were 
no circumstances to rebut the inference to be drawn from this fact 
of possession, then it would authorize the jury to find the défendant 
guilty. There is no reason that the same rule of reason and law 
should not apply in the case of other unlawful possession of property. 
An illicit still is unlawful property, and its opération an unlawful act, 
ànd its possession would logically justify the same inference that 
would arise in the case of the possession of stolen goods. It is a mère 
presumption, créâtes only a prima facie inference of guilt, and may 
be rebutted, either by circumstances, or by the direct testimony of the 
parties charged, or of others. 

The proximity of the accused to the place of the crime and the 
unlawful apparatus used in the perpétration of the crime, at or about 
the time of its perpétration, may by a reasonable inference raise the 
presumption of possession, and that the party so found was 
guilty of a participation in the crime charged, which required the pos- 
session and use of the property. It is entirely a question for a jury 
whether this inference is, on considération of ail the testimony, suffi- 
cient to convict the défendant beyond a reasonable doubt. 

In the instant case, the learned judge below merely instrùcted the 
jury that the présence of the party charged at an illicit distillery was 
a suspicious circumstance, and that, when one is so found présent, it 
becomes incumbent upon him to give some explanation of his présence 
there. 
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Under the circumstances of the instant case, we do not find that this 
charge violated any principle of law, but, on the contrary, was f ully au- 
thorized. 

Affirmed. 



WHITB OAK TBANSP. CO. et al. v. BOSTON, CAPE COD £ NEW YORK 

CANAL CO. et al.* 

(Circuit Court of Appeals, First Circuit. September 23, 1920.) 

No. 1399. 

Canals <©»29 — N^%ence of canal Company held not proximate cause of in- 
jury to cargo. 

Négligence of a canal company In permitting a vessel which was not 
flt to enter Its canal, and whlch contributed to the flrst stranding of the 
vessel, Is not the proxlmate cause of Injury to the cargo, when the vessel 
sank after a second stranding, due to the negUgence of the master in 
attempting to navigate the canal with his vessel down by the head from 
the flrst stranding, in whlch attempt the canal company did not concur. 

Anderson, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

On motion to amend decree. Motion denied. 
For former opinion, see 265 Fed. 538. 

Henry E. Warner, of Boston, Mass., for Northern Coal Co. 
Samuel H. Pillsbury, of Boston, Mass., for Boston, Cape Cod & 
New York Canal Co. 

' Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. The Northern Coal Company, as the 
owner of the cargo of the steamer Bay Port, was an intervening peti- 
tioner in the above libel. In our opinion, filed May 18, 1920, we af- 
firmed the decree of the District Court dismissing the libel. 265 Fed. 
538. Thé Northern Coal Company filed, and has been heard upon, 
its rriotion to amend our decree of affirmation, so that the decree of the 
District Court shall be reversed as to it, and it be decreed to be entitled 
to recover its damages and costs from the Boston, Cape Cod & New 
York Canal Company, upon the ground that its allégation of nég- 
ligence against the Canal Company, to wit, that it was négligent in 
representing said canal to be safe for passage by vessels of the type 
and draft of the said steamer Bay Port, when it was not safe, was 
sustained by our opinion. 

In discussing the liability of the owners of the Bay Port under 
the libel of the Canal Company against them we said: 

"While we thlnk the Bay Port was négligent In attempting to use the canal 
in her deeply laden condition, we thlnk the Canal Company was equally at 
fault in allowing her to use It, and that neither should recover for any damage 

€=»For otiier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlsests & Indexes 
♦Certlorarl granted 254 U. S. — , 41 Sup. Ot 9, 65 L. Ed. — . 
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which may hâve been suffered by reason of her attempt to go through in the 
condition In Which she was when she entered It" 

— and we also said : 

"Whlle we think the Bay Port was négligent In attempting to go through 
the canal, yet we also think the Canal Coraimny was equally négligent in al- 
lowing her to enter It, and that the hazard of her attempted passage was aa- 
sumed by the Canal Company with fuU knowledge of the risk." 

We were then discussing the liability of the owners of the Bay 
Port under the allégations of négligence in' the libel of the Canal 
Company that they had caused a vessel of the type of the Bay Port, 
and laden as she was, to enter the canal, and what we then said re- 
lated to the condition of the Bay Port when she entered the canal. 

The Bay Port ran aground twice in the canal. We hâve concurred 
in the finding of the District Court that neither stranding was oc- 
casioned by any négligence of the Canal Company in the construction 
or maintenance of the canal. 

The second stranding of the steamer we hâve found was occasioned 
by the négligence of the captain of the Bay Port in attempting to 
navigate the canal with a vessel which was partially fiUed with water 
and down by the head to such an extent that it sheered badly. We 
hâve found that the Canal Company did not consent to the naviga- 
tion of the canal by the Bay Port in her then condition, and that the 
owners of the Bay Port are liable to the Canal Company for whatever 
damages it may hâve sustained by reason of the attempted navigation 
by the Bay Port in her disabled condition. 

We think that the Bay Port, when her hold was filled with water 
above her cargo, and she had a bad list to port, and was down by the 
head, was much more liable to sheer than when she entered the canal ; 
that she had become altogether a différent vessel from what she was 
when she entered the canal, in respect to her liability to sheer; and 
that it was the attempt to tow her when in this condition, when, as 
described by the captain of the tug boat which had her in tow, she 
went "from one side to the other of the canal after she came off, that 
she would dive from one side to the other, and this was true ail the 
way until she struck," which was the proximate cause of her loss, and 
of the loss of the cargo. 

We sec no reason why we should modify our decree, and the entry 
must be — 

Motion denied. 

ANDERSON, Circuit Judge (dissenting). This court has already 
found the Canal Company négligent in inviting the Bay Port into its 
canal, because of the probability that what did happen would happen, 
to wit, that the vessel would run aground. The fact that the Bay 
Port ran aground twice, and that the second grounding might hâve 
been avoided if the captain had more accurately sensed the situation 
and been more careful, does not seem to me to prevent the original 
négligence of the Canal Company from continuing an efficient and prox- 
imate cause of the loss of the cargo. 
26T F.— 12 
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Thîs cargo was lost because both the owners of the Bay Port and 
ihe Canal Company ought to bave known that it was unsafe to try to 
take it through that canal in that type of vessel. The fact that, after 
this dangerous enterprise had been negligently entered upon, the cap- 
tain was guilty of an additional act of négligence, does not seem to me 
to make that additional act of négligence the sole proximate cause of 
the loss of the cargo. 

I think the motion should be granted. 



THE BKETANIEB. 

(Circuit Court of Appeals, Fourth Circuit. Augiist 4, 1920.) 

No. 1827. 

Salvage <§=>3(>— Award of $12,000 for salvage of stranded vessel hrfd not in- 
suflîcient, 

Where salvors sent a tug, whlch with its tackie was worth about $175,- 
000, to ald a grounded vessel worth .$500,000 and the salvors laid wreck- 
ing anchors, passing Unes to the vessel, so that it was able by Its own 
machinery to be floated, and after belng towed a short distance proceeded 
under Its own power, held, that an award of $12,000 was not, under the 
clrcumstanees, inadéquate. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Libel by the Merritt & Chapman Derrick & Wrecking Company 
against the ship Bretanier, claimed by Seward E. Drake, master. From 
a decree for salvage, claimed to be insufficient, libelant appeals. Af- 
firmed. 

Léon T. Seawell, of Norfolk, Va. (Hughes, Little & Seawell, of 
Norfolk, Va., on the brief), for appellant. 

Edward R. Baird, Jr., of Norfolk, Va., and John M. Woolsey, of 
New York City (George M. Eanning, of New York City, on the brief), 
for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and SMITH, 
District Judge. 

SMITH, District Judge. This is an appeal in admiralty from the 
award of the judge of the District Court of the United States for 
the Eastern District of Virginia in a salvage case. The decree avvard- 
ed to the salVor, the appellant herein, the sum of $12,000, together 
with costs. This appeal is taken upon an assignment of error that the 
amount allowed is insufficient, and that the court should hâve decreed 
a larger amount. 

It appears that the steamship Bretanier, tound on la voyage to 
Hampton Roads, got out of her course on November 4, 1919, and 
grounded on the coast near Little Island life-saving station. On the 
same. day word was reçeived by the appellant, the libelant below, that the 
steamship was ashore and needed assistance, and thereupon the libel- 

^=3Foi otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indezeg 
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ant's tug Rescue with her full crew, and well equipped wîth a wreck- 
ing salvage apparatus and crew, proceeded from Norfolk to the 
scène of the stranding, where she arrived about 9 p. m. on November 
5. On the 6th a gale was prevailing, and the weather was so rough 
that it was impossible to communicate by boat with the steamship 
Bretanier. The Bretanier was then lying aground, and according to 
the évidence of the libelants, there was a bar or slight shoal, which 
lay between the Bretanier and the open océan; the Bretanier lying 
inside of this shoal in a gully, doser to the beach. 

The steamship had been endeavoring to extricate herself by work- 
ing her engines, and seems to hâve slightly moved her position, but 
was unable to extricate herself. On the 7th of November communi- 
cation was established between the tug Rescue and the steamship, and 
the officiai of the appellants, who was styled the wrecking master, 
who seems to hâve been a person of skill and compétence, went aboard 
the steamship with some of his men, and after considering the 
situation, laid a 9,000-pound wrecking anchor off from the ship's 
stem, at a sufficient distance, which was made fast to a 6-inch steel 
cable, and connected with a 15-inch Manila cable, which was taken 
aboard the steamship. With this cable aboard, strain was put upon it 
by the engines and machinery of the steamship to heave her ofï, and 
this continued at high water on the 8th and 9th of November, and 
on the 9th another large wrecking anchor was taken aboard the surf- 
boat, and properly laid during the af ternoon, and connected with the 
ship. 

On November lOth the ship with her engines began heaving on 
both anchors in the morning, and put on an extra strain, and she was 
gradually hauled ofif of the shoal, and floated about 10 o'clock in 
the morning, when the Rescue took her in tow and towed her about 
2 miles oflf shore and anchored in 7 fathoms of water. Thereafter 
the steamship lifted her anchor and proceeded under her own steam 
to Hampton Roads, where she arrived during the early evening of the 
lOth. 

What the salvors accomplished was to send a fully equipped wreck- 
ing tug to the place of stranding, and there efficiently lay two heavy 
anchors at proper points, so as to afford the necessary fixed points of 
leverage, with the aid of which the vessel by the use of her own en- 
gines was enabled to extricate herself. The work of the salvors, as 
far as it went, was most commendable and efficient. 

There does not appear to hâve been any péril involved to the lives 
of the salvors or to the salving property. Nor does there appear to 
hâve been any serious immédiate danger either to the stranded vessel 
or her crew, except the danger which always attends a vessel which 
is stranded on the shore in the face of the open océan. The value 
of the salved vessel is stipulated to hâve been $500,000, and the value 
of the Rescue and her apparatus is stipulated to hâve been $175,000. 

Under ail the circumstances, considering the time employed and 
the values involved, the court is of opinion that it should not disturb 
the award made by the District Judge, who heard ail the witnesses, 
and whose award is not shown to hâve been clearly inadéquate, but 
that the decree below should be affirmed. 
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CHAPIN-SACKS MFG. CO. v. HENDLER CREAMEBY CO. et aL * 

(Circuit Ck)urt of Appeals, Fourth Circuit. July 17, 1920,) 
No. 1803. 

1. AppeaJ and error <S=»1097(1) — Décision on former appeal law of case. 

The décision on a former appeal is the law of the case, and assignments 
of error questloning matters adjudlcated then wili be overruled. 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Bill by the Chapin-Sacks Manufacturing Company against the Hen- 
dler Creamery Company and another. Krom the decree, complainant 
appeals. Affirmed. 

Isaac Lobe Straus, of Baltimore, Md., and Walter A. Johnston, of 
Washington, D. C, for appellant. 

John Watson, Jr., of Baltimore, Md. (Vernon Cook, of Baltimore, 
Md., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. Chapin-Sacks Manufacturing Company, 
claiming the words "The Velvet Kind" as a trade-mark for its ice 
cream, brought this suit to enjoin the use of the words by Hendler 
Creamery Company and L,. Manuel Hendler in théir ice cream busi- 
ness, and for damages for their alleged unlawful use. In modifying the 
decree of the District Court of July 16, 1917, this court decreed as 
follows (254 Fed. 553, 166 C. C. A. 111) : 

"(1) The words, 'The Velvet Klnd,' applied to Ice cream, belng descriptive, 
are not valid as 6. trade-mark. (2) Advertisement and sale by the défendants 
of thelr ice cream in the clty of Baltimore did not constilute unfair compéti- 
tion with the complainant. (3) The complainant has an established business 
for ice cream under the désignation of 'The Velvet Kind,' indicated by its ad- 
vertisements, its containers and wagons, in Washington, D. C, Richmond 
and Alexandria, Va., and Annapolis, Buckeyestown, Woodstock, and Frederick, 
in the state of Maryland. (4) The défendants hâve been competlng unfairly 
with the complainant in Annaiwlis and Laurel, in the state of Maryland. 
(5) The défendants should be enjolned from the advertisement and sale of 
Ice cream under the désignation, 'The Velvet Klnd,' and from the use of con- 
tainers, wagons, and other instrumentalitles of the trade slmilar to those used 
by the complainant, in Washington, D. C, Blchmond and Alexandria, Va., 
Annapolis, Laurel, Buckeyestown, Woodstock, and Frederick, in the state of 
Maryland, and ail other places where the complainant has established the sale 
of its ice cream under the désignation of 'The Velvet Kind,' until they shall 
submit to the District Court a plan of business whlch will satisfy the court 
that their ice cream will not be confused with that of the complainant, and 
will not in any wise unfairly affect complainant's business. (6) Complainant 
is entitled to an accountlng as required by the District Court. (7) The un- 
fair course of conduct pursued by the défendants requlres that they pay the 
entlre cost in the District Court and in this court." 

On May 8, 1919, the District Court entered its decree in conformity 
with the decree of this court. The défendants not having submitted 

^ssFor other casea see eame toplc & KET'NUMBER in ail Key-Numbersd Dlgests & Indexe* 
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to the District Court a plan which would prevent confusion of its ice 
cream with that of the complainant, a pétition was filed by complain- 
ant on July 1, 1919, asking the District Court to require the défend- 
ants to submit such plan to the end that the cause might be disposed 
of by final decree of the District Court. The District Court thereupon 
ordered the défendants to submit withirf 30 days a plan to meet the 
terms of the decree of this court on pain of the injunction being made 
absolute by decree, or to show cause why such decree should not be 
made. At the hearing under this order défendant contended that 
complainant had no right to require the submission of a plan by the 
défendants, since it was protected by the order of injunction. The 
District Court having overruled this contention, the défendant sub- 
mitted on October 22, 1919, a plan for their use of the words "The 
Velvet Kind," which, according to their View, would prevent the con- 
fusion of their cream with that of complainant. This plan was dis- 
approved on objection of the complainants. Subsequently on Jan- 
uary 21, 1920, another plan was presented by défendants, and ap- 
proved by the District Court by decree entered January 25, 1920. This 
decree contained this provision: 

"And it is further adjudged, ordered, and decreed that this decree shall be 
taken and read in connection with and pursuant to the modified decree en- 
tered by this court in this cause on the 8th day of May, 1919, which said 
modified decree, as completed by the provisions of this order and decree, is 
hereby made absolute and final." 

In its appeal from this decree as the final decree of the District 
Court in this cause the complainant assigns error in ail the findings in 
the decrees of the District Court adverse to its claims. 

Discussion of the plan adopted by the District Court for the pro- 
tection of the complainant from un f air compétition would be of little 
value. It is enough to say that, upon careful examination of it, we 
think it is about as fair and just as any that could hâve been presented. 

AU other questions made in the assignments of error were involved 
and decided in the former appeal, and the decrees of the District Court 
were entered in précise accordance with the decree of this court. 

Affirmed. 



CITY OF POCATELLO v. FIDELITY & DEPOSIT CO. OF MARYLAND. 

(Circuit Court of Appeals, Ninth Circuit. September 7, 1920.) 

No. 3471. 

Contracta ©^lOd) — Municipal corporations <S=>347(1) — Option to dty to 
temunate contract held to render it unenforceable against surettes for 
want of mutuaJity. 

A city contract, which provided that, if the elty for any reason failed 
to sell bonds due to be sold on a certain date, it might terminale the con- 
tract was voidable at the option of the city, since it required no steps 
for the sale of the bonds, and the contract was therefore unenforceable 
against the surety of the contracter for want of mutuality. 

In Error to the District Court of the United States for the East- 
em Division of the District of Idaho; Frank S. Dietrich, Judge. 

<S=For other cases see same toplc & KEY-NUMBEU in ail Key-Numbered Digests & Indexe» 
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Action by the City of Pocatello against the Fidelity & Deposit Com- 
pany of Maryland. Judgment for défendant on sustaining demurrer 
to the complaint, and plaintiflf brings error. Affirmed. 

Ross W. Bâtes, of Boise, Idaho, and B. A. Cummings, of Poca- 
tello, Idaho, for plaintiff in error. 
Wyman & Wyman, of Boise, Idaho, for défendant in error. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit judge. Action by the city of Pocatello, Idaho, 
upon a bond given by Mitchell, contractor, with the Fidelity Company 
as surety, for the faithful performance of a construction contract re- 
lating to an additional water supply for the city. The complaint 
States that work was to begin February 1, 1917, and to be finished 
not later than May 10. No work was donc, and under the provi- 
sions of the contract, if the contractor failed diligently to proceed, 
' the city could hâve the work done at the expense of the contractor. 
After notice to the contractor to proceed, and after his failure to 
act, the city did the work at an expense in excess of the contract price, 
and thereafter brought this action against the surety Company to re- 
cover the excess sum paid. General demurrer was sustained, and the 
action was dismissed, whereupon the city brought writ of error. 
Article 11 of the contract provided that if — 

"for any reason the city of Pocatello shall fail to make sale of and receive 
money for the $150,000 of waterworks bonds due to be sold on the 8th day of 
January; 1917, then and in that event this contract, at the option of the party , 
of the second part, maybe termlnated wlthout the party of the second part 
becoming liable in any manner or upon any account to the party of the flrst 
part upon any claim or demand whatsoever." 

There is no allégation that the city failed to sell the bonds on Jan- 
uary 8th, but it is alleged that upon April 16th the city engineer noti- 
fied the contractor that he must proceed by the 19th, and that on 
April 19th the contractor said he could not proceed with the work 
uniess the city would grant an extension of time for performance 
sufficient to cover the delay in selling bonds, and that he would pro- 
ceed "only upon the condition" that the extension be granted. Wheth- 
er Mitchell was ever advised by the city that it waived or intended 
to waive whatever right of option it may hâve had under article 11 
does not appear. 

Under the contract the option of the city was conditional upon the 
failure to sell the bonds, ànd the city had the right to exercise the 
option of terminating the contract at any time. Had Mitchell proceed- 
ed with the work, he would hâve done so, knowing that the city could 
terminate the contract any time without liability to him in any man- 
ner, or upon any account, or upon any claim or demand that he might 
hâve had for work he had already done. There is no provision in 
the contract requiring the city to make an effort to sell its bonds, 
and no spécification as to terms or conditions upon which sale of 
the bonds was to hâve been had. The purpose of the city, as made ap- 
parent by the language of article 11, was to reserve the right to ter- 
minate the contract, provided it did not dispose of its bonds, and in 
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the exercise of such right, to escape any liability to any one upon 
any daim or demand whatever. A contract of such a nature could 
not be enforced; it lacks mutuality. There was no performance by 
either party to the contract and no waiver of lack of mutuality. Par- 
sons on Contracts (9th:Ed.) 486. 
The judgment is affirmed. 



KRAUSE V. UNITED STATES. 

(Circuit Court of Appeals, EIghth Circuit. Auguat 23, 1920.) 
No. 5479. 

1. Indictmeat and information ®=121(5) — ^Bill of particulars not part of 

diarge. 

A bill of particulars Is not a part of an indictment or information. 

2. Indictment and information <?=' 111(1) — Need not négative exception. 

An Information charging use of free Interstate rallroad traiisportation, 
contrary to Act Feb. 4, 1887, S 1, as amended by Act June 29, 1906, § 1 
(Comp. St. 8 8563), need not négative the exception of the "necessary 
caretakers of live stock." 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Fred Krause, Jr., was convicted of using interstate free transpon- 
tation, and he brings error. Affirmed. 

G. F. Dullam and C. L. Young, both of Bismarck, N. D., for plain- 
tif! in error. 

Melvin A. Hildreth, U. S. Atty., and John Carmody, Asst. U. S. 
Atty., both of Fargo, N. D. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. Krause, the plaintiff in error, was convicted 
and sentenced for using interstate free railroad transportation con- 
trary to the act to regulate commerce, approved February 4, 1887, as 
amended by the Act of June 29, 1906 (34 Stat. 584, § 1 [Comp. St. § 
8563 J). 

[1] He contends that the information against him, as supplemented 
by a bill of particulars, does not charge a public offense under the 
statute. A bill of particulars is not a part of an indictment or infor- 
mation. Dunlop V. United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 
L. Ed. 799. It is suiificient if the latter adequately charges an offense 
against the laws. 

Briefly summarized, the information in this case sets forth that the 
accused, by representing to the Northern Pacific Railroad Company 
that he was the owner of a certain carload of stock about to be shipped 
from Hazen, N. D., to South St. Paul, Minn., entered into a live stock 
shipping contract with the company, and that by means of it he ob- 

<g=5For otber cases see same topic & KEY-NUMBSK in a.11 Key-Numbered Dlgests & Indexes 
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tained for himself as owner and shipper free transportation for the 
round trip between the places mentioned ; that the stock was shipped, 
and the accused willfully, knowingly, and unlawfully, made the round 
trip journey on the tickets so obtained; that in fact the carload of 
stock did not belong to the accused, but te another person, who was 
named. 

[2] The argument against the sufficiency of the information pro- 
ceeds in this way: The statute prohibiting free transportation ex- 
cepts "necessary caretakers of Hve stock"; the exception so inheres in 
the statutory définition of the offense that it should hâve been nega- 
tived; and there is nothing in the information to show that, aside 
from the matter of ownership, the accused was not a necessary care- 
taker of the animais in the car. There are other contentions, but they 
dépend upon the soundness of the above. 

The broad prohibition of the statute is against the giving and using 
of any interstate free ticket, free pass or. free transportation, directly 
or indirectly. The exceptions, of which there are many in favor of 
varions classes of persons, are not inherently a part of the statutory 
définition of the offense. They are exceptions to the gênerai prohi- 
bition, as their désignation naturally signifies, and whether a person is 
or is not within them is largely within his own peculiar knowledge. 
It appears from the information that the accused obtained and used 
the interstate transportation of himself as a passenger by falsely rep- 
, resenting himself as the owner of the carload of live stock. It was 
no more necessary to allège that he was not in some other sensé a care- 
taker than it was specifically to négative his membership in each and 
ail of the other excepted classes. On the face of the information the 
transportation was free transportation unlawfully used in the sensé 
of the statute. 

The sentence is affirmed. 



W. E. STEWART LAND CO. v. ARTHUR. 

(Circuit Court of Appeals, Eighth Circuit. August 23, 1920.) 
No. 5426. 

1. Courts <@=>508(1)— Injunction by fédéral court against proceeding in 

State court not autborized. 

Wliere an action In the fédéral court was purely in personam, and no 
property was Involved which might lawfully be protected Dy Injunctlon, 
such court had no jurisdiction to enjoln a proceeding involving the same 
matter in a state court. 

2. Courts €=^5(18(3) — Injunction by fédéral court;, staying taking of déposi- 

tions ia state court;, not authorized. 

The prohibition of injunctions by federaï courts, staying proceedlngs 
In state courts, extends to the taking of dépositions. 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Martin J. Wade, Judge. 

Suit by A. W. Arthur against the W. E. Stewart L,and Company. 
From an order enjoining proceedings in a state court, défendant ap- 
peals. Reversed. 

«gssFoi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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W. F. Zumbrunn, of Kansas City, Mo., A. Ray Maxwell, of Corn- 
ing, lowa, and E. E. Bowers, D. C. Meyer, and Floyd S. Strattan, ail 
of Kansas City, Mo., for appellant. 

Before HOOK and STONE, Circuit Judges, and LEWIS, District 
Judge. 

HOOK, Circuit Judge. This is an appeal f rom an order of the Unit- 
ed States District Court for the Southern District of lowa enjoining 
proceedings in a state court of Oklahoma. 

The W. E. Stewart Land Company, having sued Arthur in the 
court below upon two checks and a promissory note, afterwards 
brought an action against him upon the same instruments in the 
Oklahoma court, where it attached property as fraudulently con- 
veyed and had a receiver appointed. It started to take testimony in 
aid of its Oklahowa action, whereupon at Arthur's instance the court 
below enjoined it from taking his déposition and from "in any manner 
proceeding" in that case, so as to interfère in any way with his right 
to hâve a trial of the lowa action "according to the usual and ordi- 
nary procédure for the trial of such cases." 

[1,2] In the lowa case there was no custody of property which 
might lawfully be protected by the injunctive process. It was purely 
in personam. The pendency of two or more such actions between the 
same parties upon the same causes of action in différent jurisdictions 
gives to the court in which the first was brought no power to enjoin 
the prosecution of the others. Each may take its normal course. See 
Barber Asphalt Co. v. Morris, 132 Fed. 945, 66 C. C. A. 55, 67 L. R. 
A. 761. The prohibition of injunctions by courts of the United States 
staying proceedings in state courts extends to ail steps in the progress 
of a cause. This obviously includes the taking of dépositions. Other- 
wise a case might be eflfectively halted at the start or brought to f ailure. 

The order is reversed. 



BECKËRMAN v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. April 27, 1920.) 

No. 2732. 

Lareeny ®=531 — Steallng from "station house" does not ûidude station Iwuse 
of a transter company., 

Gomp. St. S 8003, penallzing steallng from a "station house" goods in 
Interstate commerce, refers ouly to a rallroad station house, and does not 
cover steallng from the station house of a transfer company, handling 
frelght bjf wagon. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Jake Beckerman was convicted of an offense, and brings error. Re- 
versed. 

®=>Foi oUier cases see 8£Liue topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Chester H. Krum, of St. Louis, Mo., and Charles A. Karch, of East 
St. Louis, 111., for plaintiiï in error. 
Andrew B. Dennis, of Banville, 111., for the United States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. Plaintiff in error was convicted upon two 
counts of an indictment — the first charging him with having stolen five 
cases of shoes f rom "the station house of the Columbia Tfansfer Com- 
pany in St. Louis, which said shoes were then and there consigned and 
in transit in interstate commerce from St. Louis to Kimberland, N. 
C." ; the second charging him with having in his possession five cases 
of shoes that to his knowledge had been stolen and carried away from 
the "station house" of the Columbia Transfer Company, etc. The 
Columbia Transfer Company handles freight by wagon, mamtains a 
warehouse in East St. Louis, and hauls freight between the railroad 
dépôt and its warehouse, or a shipper's place of business. The five 
cases of shoes had been delivered by the manufacturing company to 
the drayman of the Columbia Transfer Company, and by such drayman 
taken to the warehouse. They were later to be shipped to North Caro- 
lina. 

The judgment is assailed becatise unsupported by the évidence ; it 
being the urge of plaintiff in error that the "station house" referred to 
in the statute must be a railroad station house. The statute reads: 

"Whoeyer shall steal or unlawfuUy take, carry away, br'cônceal * • • 
from any railroad car, station house, platform, dépôt, steamboat, vessel, or 
wharf, with intent to convert to his own use any goods or chattels moving as, 
or which are a part of or which eonstitute, an interstate or foreign shlpment 
of freight," etc. Comp. St. S 8603. 

No case has been called to our attention, and we hâve been unable to 
find any décision that supports the government's position. Under the 
doctrine of noscitur a sociis the meaning of the words "station house" 
is dépendent upon the associated words. The word "railroad" not only 
modifiés "car," but "station house," "platform," and "dépôt." 

It îoUows that the judgment must be and is hereby reversed. 



EGBY REGISTER CO. v. STANDARD REGISTER CO.» 

(Circuit Court of Appeals, Sixth Circuit. June 14, 1920.) 

Nos. 3238, 3323. 

1. Patents ©^SSS — 940,481,. claims 1 and 3, for improvements în shippini: bill 
register, beld to disdose invention. 

Claims 1 and 2 of the Schirmer patent, No. 040,481, for the combina- 
tion of a feeding device and tearing-off mechanlsm for shipping bill 
registers, disclose invention, though each of the éléments was anticipa ted 
by prior patents. 

<S=s>For otlier cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexe* 
•Certiorari denied 254 V. S. — , 41 Sup. Ct. 14, 65 L. Ed. — . 
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8. Patents <S=»168(2)— Acquiescence in rejection of elaima involving one élé- 
ment does not estop daim of combûiation including it. 

The acquiescence by an appllcant for patent In rejection by the Patent 
Office of claims for one élément of his machine does not estop hlm from 
relylng on claims for a combinatlon Involvlng that élément. 

3. Patents <S=66 — Part of prior art only as to disciosure on their face. 

Prevlous patents are part of the prior art only by what they disclose 
on their face. 

4. Patents <&^81 — Evidence lidd not suflScient to siiow prier use. 

Testimony that machines constructed under a prior patent were sub- 
stantially the same as plalntiflfs, thongh the drawings of the tirlor patent 
dlselosed a différent construction, which testimony was sharply disputed, 
and not corroborated by the production of machines, does not show the 
alleged prior use by évidence of the hlgh degree requlred therefor. 

5. Patents 'S=>25 — C(Hnbination wliose éléments coaet is not mère aggregation. 

A combinatlon is not unpatentable as a mère aggregation, if its two 
éléments so coact as to produce a new and useful resuit, not a mère ag- 
gregation of several résulta. 

6. Patents <&=>i23 — New référence held not to entitle défendant to reopen de- 

crée. 

New références after a decree In a suit for Infrlngement of patents for 
shipplng bill reglsters, ail of which were drawn from other arts and 
failed to disclose one élément of the claims in suit, do not warrant the re- 
openlng of a decree flnding Infrlngement. 

7. Patents €^328 — 940,481, for a sliipping bill register, held infringed. 

Schlrmer patent No. 940,481, for a shlpping bill register, involvlng com- 
binatlon of feedlng devlce and tearing-off apparatus, held infringed, 
though the clamping means In the tearing-off devlce in defendant's regis- 
ter was operated by the manual lifting of the strlps in the tearing-off 
process. 

8. Patents <S='245 — Substitution of manual for mechanical opération held not 

to avoid infringement. 

While a mère manual opération is not an équivalent for mechanical 
opération, the substitution in a shipplng- bill register for a mechanically 
operated pressure roller during the tearing-off process of a bar operated 
by the manual opération of tearing off the slips does not avoid infringe- 
ment. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio ; Howard C. HolHster, Judge. 

Suit by the Standard Register Company against the Egry Register 
Company. Decree for plaintiff, motion to reopen the case for newly 
discovered évidence denied, and défendant appeals. Affirmed. 

H. A. Xoulmin, of Dayton, Ohio (Toulmin & Toulmin, of Dayton, 
Ohio, on the brief), for appellant. 

Alfred M. Allen, of Cincinnati, Ohio (Allen & Allen, of Cincinnati, 
Ohio, and Earl H. Turner, of Dayton, Ohio, on the brief), for ap- 
pellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Suit on United States patent to 
Schirmer, No. 940,481, November 16, 1909, for improvements in ship- 
ping bill register. Défendant appeals, first, from an interlocutory de- 
cree finding the first and second claims of the patent valid and in- 
fringed; and, second, from the refusai of the District Court to re- 

®s»For other cases see same toplc & KBY-NUMBER. in ail Key-Numbered Dlgesta & Indexe» 
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open the case, and vacate the decree therein, in view of alleged newly 
discovered évidence. 

The invention relates to so-called autographic registers for making 
a plurality of shipping bills, sales slips, and the like; the register 
consisting of a case containing two or more rolls of paper appro- 
priately journaled therein, the paper on each roll being drawn there- 
f rom to and upon a writing tablet in the top of the case, entries made 
upon the top sheet being transferred to the lower ones by the use 
of interleaved carbon paper, the sheets being then fed forward the 
length of the bill, when they are severed by a cut-off arrangement 
at the rear end of the register. Fresh sheets are thus left ready for 
use upon the writing tablet. 

In the machines in use prior to Schirmer there had always been more 
or less difficulty in maintaining the writing Unes of the various 
superimposed strips of paper in uniform positions, due to irregu- 
larity of feed, resulting from a variety of causes, prominent among 
which are variations and irregularities in the thickness of the paper 
(not only as between différent rolls, but in the same roll), slipperiness 
and tendency to shrink or stretch. Uniformity of alignment became 
even more necessary in the case of bills carrying various printed 
items thereon, as improper alignment might easily make an entry op- 
posite a given division in the upper sheet appear opposite a différent 
division in a lower sheet. 

Schirmer sought to secure and préserve uniformity of alignrnent 
in this way: The sheets of paper are specially prepared for use by 
perforating openings in the parallel margins "at uniform distances 
apart and in exact alignment with each other." Thèse marginal open- 
ings are engaged by a séries of pins extending radially from the pé- 
riphéries of each of two circular plates rtgidly mounted on the re- 
spective ends of the feed roller, the positions of the pins as to each 
other corresponding to the positions of the perforations, whereby the 
pins successively engage the corresponding perforations in each of 
the strips, thus advancing ail the sheets a uniform distance as the 
feed roller is rotated. As the circumferenees of the plates upon which 
the pins are mounted are respectively equal to the length of the bill, 
one complète révolution of the feed roll (effected by a manually oper- 
ated crank) feeds a complète bill, at the expiration of which révolu- 
tion the feed is automatically stopped. A so-called pressure roller, 
which during the feeding opération is kept out of engagement with the 
paper, is at the end of each feeding opération caused by a cam action 
to descend upon and rigidly clamp the strips of paper, permitting their 
manual tearing off against the sharp rear edge of the upper casing of 
the machine. The tearing-off device is that of the Shoup patent, No. 
561,350, June 2, 1896, except that Shoup's pressure roller is the upper 
feed roller, and exerts pressure on the paper strips ail the time. 
Schirmer's pressure roller is by the resumption of the feeding opéra- 
tion again automatically lifted out of engagement with the sheets, and 
so remains until the completion of that feeding movement. The claims 
in suit are as f ollows : 
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(1) "In a shipping biU register, two séries of pins, a rotatlng body upon 
which each séries of pins are mounted, means for rotatlng said body to cause 
the pins of each séries to successively engage perforations uniformly arrangea 
In sheets of paper placed one upon the other, a pressure roUer adapted to 
engage said sheets at the terminatlon of each feeding opération and to release 
said sheets at the beginnlng of each feeding opération, and means so con- 
troUlng said pressure roller." 

(2) "In a shipping blU register, two séries of pins mounted upon a rotatlng 
body, means for rotatlng said body to cause the pins of each séries to succes- 
sively enter perforations in a plurality of sheets of paper arranged one 
above the other to uniformly feed said sheets, a cuttlng edge for severing said 
sheets, and a pressure roller adapted to rigidly engage said sheets at the 
terminatlon of eaoh feeding opération and to hold said sheets while they are 
being severed." 

The only substantial respect in which the second claim differs from 
the first is that it expressly includes the élément of a cutting edge. 
The éléments of thèse claims, broadly stated, are, first, the feeding 
device; and, second, the device for facilitating the tearing off of the 
sheets. Both validity and infringement are denied. 

[1] Setting to one side for the moment the patents to Kirby, the 
methods of feeding the strips employed or disclosed by patents prior 
to Schirmer were either a manual drawing out of the sheets for a 
proper distance, the passing of the strips between upper and lower 
rotating feed rolls, or the use of mechanically actuated grippers which 
held the strips tightly until released to allow the strips to be eut ofif. 
The prior art generally (still passing by Kirby) had thus recognized 
it as necessary to preventing slipping of the strips and inaccurate reg- 
istering that the strips be held tightly together during the entire feed- 
ing opération, as well as during the cutting-ofif process. 

In our opinion the essence of the Schirmer invention is the adop- 
tion of a mechanism by which the gripping devices of the prior art 
are dispensed with and the sheets fed loosely by means of the engage- 
ment of the pins on the feed drum with the perforated openings pre- 
viously prepared in the sheets ; the pressure roll having no f unction 
except to hold the sheets rigidly against the plate during the opéra- 
tion of tearing oflf the used sheets, and the device thus resulting in 
correcting the efïects of sïïpping, instead of preventing it. We see 
no merit in the contention that the features referred to were not dis- 
closed by the spécification and claims. In our opinion the spécifica- 
tion sufficiently discloses a mechanism whereby an ungripped plurality 
of sheets is fed by the action alone of the pin roll mechanism, and 
sufficiently supports the theory now claimed of automatically maintain- 
ing alignment. The lack of a gripping élément (as a constantly oper- 
ative pressure roll) is sufficiently suggested by the omission of dis- 
closure thereof, in connection with the express statement in the spécifi- 
cation that the pressure roller "engages the sheets of paper at the end 
of each complète rotation of the [feed] roller and holds said sheets 
firmly against the surface of the [feed] roller while said sheets are 
being severed at the front of the machine"; also the statement that 
it is necessary that the pressure roller "shall engage the sheets of 
paper only at the expiration of each feeding opération," and the fur- 
ther statement that the construction and location of the cam rings are 
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such as tô permit the pressure roller "to descend against the sheets 
of paper at the end of each feeding opération and to rise therefrom 
upon each initial movement of said feed roll in order to not obstruct- 
each feeding movement of the sheets of paper." 

It was unnecessary to state that the pins f ed the perforations loosely. 
The latter were described as previously prepared, spaced, and aligned, 
and as preferably round; and the presumption would be that they 
were large enough so that the pins would readily enter the three sheets 
at once, notwithstanding presumed inequality in texture and eut of 
the strips naturally afïecting to some extent the perfect registering 
of the perforations in the différent strips. Neither the fact that the 
pins are tapered, nor that the drawings show small perforations (the 
drawings being on différent scales), persuade to the contrary. The 
engagement between pins and perforations could not well accurately 
be accomplished, so as alone to carry on the feeding opération and at 
the same time maintain constant alignment of ail the sheets, unless the 
perforations were substantially larger than the pins. That it was 
not intended that the pins should puncture the paper either wholly or 
in part, but that the perforations should be large enough to permit the 
pins to readily enter, especially appears by the statement in the spécifi- 
cation that the ends of the pins are "tapered to enable them to readily 
enter the perforations or openings in the edges of the sheets." 

[2] We think the claims in suit, when read in connection with the 
spécification, should be construed as claiming the invention of the 
patent as above defined, viz. the combination of the feeding device dis- 
closed and the cutting-off mechanism described. Nor do we find any- 
Ihing in the Patent Office history which estops the patentée from claim- 
ing the benefit of the feeding device as an élément of the combination 
of thèse claims. The fact that the patentée acquiesced in the rejeçtion 
of claims 1 to 4, inclusive, as originally presented — which claims were 
confined entirely to the feeding mechanism — does not bar him frora 
relying upon the claims now in issue, which are combination claims 
and include, not only the feeding mechanism, but the added élément 
of the tearing-ofï mechanism. It is almost a commonplace that a new 
combination of éléments, old in themselves, but which produce a new 
and useful resuit, amounts to invention. Expanded Métal- Co. v. 
Bradford, 214 U. S. 366, 381, 29 Sup. Ct. 652, 53 h. Ed. 1034. 

[3] Unless Kirby is to the contrary, the prior art indisputably 
contains no anticipating device — indeed, no device which anticipâtes 
even Schirmer's feeding mechanism. In our opinion Kirby does not 
anticipate the invention of the claims in suit. The Kirby patents are 
three, viz. Nos. 469,665 and 469,666, both issued February 23, 1892, 
and No. 545,342, issued July 23, 1895. Each of the three discloses 
a pin-feed mechanism. In the third patent the sheets of paper are 
not shown to be previously perforated; the sheets being pierced by 
the pins as the roller rotâtes in the feeding process. The first and 
second patents describe the strips as perforated near their edges or 
along their sides, and the teeth as engaging with the perforations. 
The drawings of both the first and second patents show what would 
seem to be longitudinal perforations, as distinguished from the round 
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openings of Schirmer. Such longitudinal openings would seem not 
to serve the full purpose of Schirmer's openings. Défendant has not 
persuasively shown a draftsman's practice of indicating round holes 
by IJnes or slits. Prior patents are part of the prior art only by what 
they disclose on their face. Munising Paper Co., Ltd., v. American 
Sulphite Pulp Co. (C. C. A. 6) 228 Fed. 700, 703, 143 C. C. A. 222, 
and cases there cited. 

[4] There is, however, express testimony that Kirby's perforations 
were round, and that machines were constructed under the patents 
(or one of them) with round strip perforations and with a feeding 
mechanism substantially that of Schirmer. This testimony is sharply 
disputed, and defendant's testimony is not corroborated by the pro- 
duction of any machine so constructed or operated. In our opinion, 
défendants hâve not shown the alleged prior use by évidence of the 
high degree required therefor. 

But it is enough to say that neither of the Kirby patents discloses 
the combination of the patent in suit, viz. Schirmer's feed and tearing- 
oflf mechanism combined. In the device of the first Kirby patent 
springs maintain a constant pressure upon the strips to prevent them 
"from freeing themselves" from the teeth "while being fed through 
the register," and apparently the same pressure is maintained during 
the tearing-oflf process. In the second patent pressure roUs seem to be 
constantly applied to the strips while fed over the pin wheels. But 
unless there is a pressure of the paper against the pins during the 
feeding opération, there would seem to be none during the cutting-off 
process. In the third patent the strips are fed between two roUs, one 
being the pin roU. None of the three shows a mechanism in which 
pressure is applied to the strips only while the feeding is suspended. 
The quotations already made from the Schirmer patent négative the 
suggestion that his pressure bar is intended during the feeding opér- 
ation to keep the strips on the pins. It is difficult to see how the bar 
could keep the strips on the pins while exerting no pressure what- 
ever on the paper, or, to borrow the language of the spécification, if 
they "engage the sheets of paper only at the expiration of each feed- 
ing opération," and if the bar rises from the paper "upon each in- 
itial movement of said feed roll in order to not obstruct each feeding 
movement of the sheets of paper." 

[5] We think the claims of the Schirmer patent in suit are not 
subject to the défense of mère aggregation. True, the cutting-off pro- 
cess does not occur simultaneously with the feeding process. It is 
enough that the two éléments so coact that, as a conséquence thereof, 
a new and useful resuit, and not a mère aggregation of several results 
follows. But both the feeding and tearing off are necessary to an 
effective register. Houser v. Starr (C. C. A. 6) 203 Fed. 264, 273, 
121 C. C. A. 462; Krell Co. v. Story & Clark Co. (C. C. A. 7) 207 
Fed. 946, 951, 125 C. C. A. 394; Sievert v. Mausoleum Co. (C. C. 
A. 6) 213 Fed. 225 ; Ohmer v. Ohmer, 238 Fed. 182, 190, 151 C. C. 
A. 258. 

[8] We find nothing in any of the références, sought to be intro- 
duced upon the motion to reopen, which, if received, should hâve af- 
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fected the resuit. None of thèse références are in the register art. 
Several of them relate to the feeding of motion picture films in the 
process of printing. Some of them involve feeding more than one 
strip, and show that it was old in that art, even before Schirmer, to 
evenly feed a plurality of celluloid strips by means of perforations in 
the margin engaging pins mounted upon rollers. One at least of 
thèse patents states that, "were there any appréciable slipping at any 
tooth, the next tooth would tend to correct the error." Another réf- 
érence relates to a vending machine, in which a perforated tape or 
paper, slotted to receive the article to be sold, is fed by means of pins 
(on a drum) which engage the perforations in the tape. Another in- 
volves a speedometer, in which a ribbon is carried by means of per- 
forations therein engaging with points on a drum. But neither one 
of thèse références discloses the combination of the Schirmer patent 
or throws any appréciable light upon the question of invention in the 
Schirmer device. 

In our opinion the claims of the Schirmer patent in suit involve 
invention. Assuming, for the purposes of the opinion, that Schirmer's 
feeding device involves no invention over Kirby, and thus that each 
élément of the combination is old, it yet remains that the combination 
itself is new; and we think it clear that this combination marked a 
distinct advance in the register art, in that it accomplished a better re- 
suit than had ever before been achieved, and in a distinctly new way. 
This is invention. Walker on Patents (5th Ed.) § 26, and numerous 
cases cited. 

This conclusion of fact is supported, not only by the testimony of 
experts, but also by the fact that during a long period of years it 
had not occurred to those actively experimenting in an effort to pro- 
duce an effective registering device to combine Schirmer's feed mech- 
anisra and his cutting-off mechanism, but also by the success of the 
Schirmer invention and its favorable réception by the buying and using 
public. 

[7] In our opinion, also, the défendant must be held to infringe. 
Its feeding device is substantially that of Schirmer. Pressure is ap- 
plied to the strips only during the cutting-off opération and while the 
feeding is suspended. Instead, however, of employing the cutting-off 
device adopted by Schirmer, défendant employs the device shown in 
the patent to Begg, No. 467,393, January 19, 1892. Begg's device dif- 
f ers f rom Shoup's device before explained in this : It consists of a 
pivoted flat bar with a cutting edge, which is out of-engagement with 
the sheets until the tearing-off opération. When the sheets are, by the 
hand of the operator, pulled upwardly .and against the cutting edge of 
the bar, the latter is tilted, and the opposite edge thereby automatically 
presses upon and holds the strips firmly while they are being so severed. 
We think, under the reasonable range of équivalents to which Schir- 
mer's invention entitles him, defendant's cutting-off device must be con- 
sidered the mechanical équivalent of Schirmer's. Plaintiff is not limit- 
ed to the spécifie form shown in the patent. Schiebel Co. v. Clark (C. 
C. A. 6) 217 Fed. 760, 768, 133 C. C. A. 490. 

[8] True, Schirmer's so-called pressure roll (in some respects a 
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misnomer) automatically engages the strips to be torn off, while de- 
fendant's plate is brought into such engagement by the manual lift- 
ing of the strips ; but the question of mechanical equivalency goes 
farther and must be determined by comparison of the entire opéra- 
tion in each case. In each the strips are torn ofï by hand; the dif- 
férences are merely that in Schirmer the strips are clamped before 
the tearing opération begins, and the rear edge of the top of the ma- 
chine is the cutting plate, while in defendant's machine the act of 
manually lifting the strips for the cutting-oflf opération mechanically 
raises the plate, thereby clamping the strips, which are then torn by the 
opposite cutting edge of the plate. While a mère manual opération , 
is not the équivalent of a mechanical opération (Brown v. Davis, 116 
U. S. 237, 249, 6 Sup. Ct. 379, 29 L. Ed. 659), in our opinion this 
rule as applied to the methods in question hère does not defeat equiv- 
alency. In each of the two methods the same resuit is accomplished 
in substantially the same way and by substantially the same means. 
Both devices were old, were borrowed from the same art, where they 
were used for the same purpose, and may fairly be considered inter- 
changeable. The fact that the Begg patent had expired when défend- 
ant adopted its device is not important. 

It follows, from thèse views, that the decree of the District Court, 
finding the claims in suit valid and infringed, should be affirmed. In 
viewr of the conclusion already announced, that the new références 
which formed the subject of the motion to reopen contain nothing 
which should change the resuit theretofore reached below, and the 
ground of the refusai to reopen not appearing, the order of déniai 
is affirmed. 

Appellee will recover its costs of this court in each appeal. 



OUTLOOK CO. T. PRESTO CLOTH MFG. CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. August 3, 1920.) 

No. 3392. 

Patents <S=>32»— 99$,816, for wind shield deaner, not dearly shown iM- 
fringed. 

Refusai of a prelimlnary Injunction against infringement of the Beltman 
patent. No. 993,810, for a wind shield cleaner, held, on the record, within 
the discrétion of the court notwithstanding prior décisions sustaining 
the patent. 

Appeal from the District Court of the United States for the West- 
ern Division of thç Northern District of Ohio ; John M. Killits, Judge. 

Suit by the Outlook Company against the Presto Cloth Manufactur- 
ing Company and others. From an order denying a preliminary in- 
junction, complainant appeals. Affirmed. 

®=jFor other cases see same toplo & KEY-NUMÈER In ail Key-Numbered Dlgests & Indexe* 
267 F.— 13 
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Charles E. Brock, of Cleveland, Ohio (Hull, Smith, Brock & West, 
of Cleveland, Ohio, on the brief), for appellant. 

George E. Kirk and Alex X,. Smith, both of Toledo, Ohio, for ap- 
pellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The court below denied a motion for 
preliminary injunction in an infringement suit upon the Beitman pat- 
ent, No. 993,816, dated May 30, 19ll, for a wind shield cleaner. The 
same patent had been sustained and injunctions granted against other 
infringers in earlier cases ; one before Judge Westenhaver, in the 
Northern district of Ohio, and one before Judge Hand, in the Southern 
diétrict of New York. In the former, there was an opinion discussing 
the validity and scope of the patent ; the latter seemingly was merely 
supplementary to the earlier one. The présent appeal is upon the 
theory that validity and infringement are so far established by thèse 
decrees and are otherwise so clear that it was an abuse of discrétion 
to dény the preliminary injunction. 

In certain weather conditions, the outside of the glass wind shield, 
in front of the driver of an automobile, becomes obscured by rain, mist, 
snow, etc., and, in order to maintain his clear vision, it must be occa- 
sionàlly cleaned by some device which can be operated by him from 
the inside. The sixth claim of the Beitman patent sufficiently indicates 
his construction. It is: 

"The combinatlon, with an uprlght wlndow pane or transparent screen 
forming a wind shield, of a shaft arranged above and transversely of the top 
edge of the pane or screen, which shaft terminâtes at the outer side of the 
pane or screen in a depehding arm, which is spaced from the pane or screen, 
said shaft terminating at the inside of the pane or screen in a downwardly 
projecting lever which is spaced from the pane or screen and arranged sub- 
stantially parallel with the aforesaid arm, a suitably supported bracket 
bearing the shaft, and a wiper arranged between the aforesaid arm and 
the outer edge of the pane or screen, and extending longitudinally of and 
connected to the said arm." 

The other claim in suit, No. 1, diflfers chiefly from claim 6 in that 
it requires that the shaft-bearing bracket shall be adjustable longitudi- 
nally of the edge of the screen, and does not specify any downwardly 
projecting lever from the inner end of the shaft. It should be added 
that, in the construction shown in Beitman's drawing, and fully de- 
scribed in the spécification, the shaft which extends transversely of the 
screen edge and the downwardly projecting wiper holder on the out- 
side and the downwardly projecting lever upon the inside comprise one 
continuons métal rod, substantially U-shaped, but with a double right- 
angled bend at the central portion, in order to make the transverse 
shaft, and with a spring tension toward each other bet-yveen the two 
depending inside and outside members. The inside as well as the out- 
side arm is in spring contact with the glass, and thereby the necessary 
constant spring pressure of the wiper against the outside is maintained. 
This limitationto the unitary construction of inside and outside mem- 
bers and transverse shaft is not found in claim 1, and is not expressly 
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stated in claim 6 ; but it is not difficult to imply it f rom the language 
of the latter claim. 

An examination of Judge Westenhaver's opinion in the former case 
shows that, in discussing the références and reaching the conclusion 
that the claims of Beitman embodied patentable invention, he placed 
some force, not only upon this mutual spring action of the two dépend' 
ing arms, but upon several other matters of détail tending to simplicity 
and efficiency, either of attachment or of opération, in which Beitman 
diflfered from the références, and in which the construction of the de- 
fendant in that case was to be classified with Beitman. The construc- 
tion used by the défendant in this case does not involve such a unity 
of transverse shaft and depending arms, and difïers from Beitman in 
some other particulars, which were considered by Judge Westenhaver 
as deserving mention in distinguishing between Beitman and the prior 
art. Further, the présent record contains additional instances of pat- 
ents issued, or at least carried back, earlier than Beitman, and a further 
instance of a device upon the market before Beitman, and which is 
alleged to hâve an important bearing on the issues. 

It is clear enough that, except for the prior décision, the refusai of 
the District Judge to grant a preliminary injunction in this case 
would be well within the limits of discrétion; and we think the dif- 
férences between the former record and the présent one are suffi- 
cient to make a basis for a discretionary refusai of the writ in the 
présent case. Further than that we do not think it best to go upon this 
preliminary record. 

The order below is affirmed. 



CAN'T SLIP COLLAR BAR CO. v. C. R. HETTEL JEWELRÏ CO. 

(Circuit Court of Appeals, Elghth Circuit. August 26, 1920.) 

No. 5<f90. 

Patents 'S='328 — 1,265,214, for improvements in a coUar clasp, held not in- 
fringed. 

The Kunz patent, No. 1,265,214, for Improvements In a collar clasp, the 
claims of which were limited by the patentée, to avoid the prior art 
clted by the Patent Office, to the spécifie construction in which the teeth 
passed on opposite sides of the bar, held not infriuged. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by the Can't Slip Collar Bar Company against the C. R. Hettel 
Jewelry Company for infringement of a patent. From a decree dis- 
missing the bill of complaint, plaintiff appeals. Affirmed. 

Alfred A. Eicks, of St. Louis, Mo., for appellant. 
Edwin E. Huffman, of St. Louis, Mo., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

<gE=>Por other cases aee same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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HOOK, Circuit Judge. This is a suit for infringement of patent No. 
1,265,214 to Kunz, May 7, 1918, for improvements in a collar clasp. 
On final hearing the trial court dismissed the bill of complaint, and 
plaintiff, the assignée of Kunz, appealed. 

The invention claimed in the patent relates to improvements in 
the common collar pin or clasp, consisting principally of a curved 
bar and two spring members back of it, arranged to engage and sup- 
port the ends or wings of a soft collar. In order to avoid the prior 
art, the Patent Office required Kunz to narrow each claim of the patent 
to his particular spécifie arrangement of the projecting teeth on the 
rear or spring members of the clasp. He acquiesced in the ruling, and 
specified that the teeth straddled the bar. In other words, to quote 
f rom the patent spécifications : 

"The teeth are so shaped as to pass on the sldes of the har, and when the 
clasp Is in Its normal position, and not applied on the collar, the outer teeth 
will Project slightly above the onter surftce of the bar." 

In defendant's device there is a tooth at each extrême end of the bar, 
which under like circumstances lies between two teeth on the end of the 
corresponding spring or clamping member of the clasp. Consistently 
with the ruling of the Patent Office on the prior art, and the limitations 
imposed on Kunz and accepted by him in order to get his patent, the 
spring teeth of défendant neither pass on the sides of the bar nor 
straddle it. The conclusion that defendant's clasp does not infringe is 
so pl'ain as not to require discussion, and it makes it unnecessary to 
consider whether the patent in suit is void for want of novelty. 

The decree is affirmed. 



INDIVIDUAL DRINKING CUP CO., Inc., v. SANITABY PRODUCTS COR- 
PORATION. 

(District Court, B. D. Pennsylvania. July 22, 1920.) 

No. 2023. 

Patente <S=>328 — 1,043,854, f»r drinking cup dispenser, valid and înfririfîpcl. 

The Luellen patent, No. 1,043,854, for individual drinking cup dispenser, 
under prior décisions, held valid and infringed, on motion for prelimiuary 
injunction. 

In Equity. Suit by the Individual Drinking Cup Company, Incor- 
porated, against the Sanitary Products Corporation. On motions by 
défendant to dismiss and by complainant for preliminary injunction. 
Motion to dismiss denied, and preliminary mjunction granted. 

Henry P. Brown, of Philadelphia, Pa., and Dunn, Goodlet, Massie 
& Scott, of New York City, for plaintiff. 

Joseph C. Fraley, of Philadelphia, Pa., and O. Ellery Edwards, Jr., 
of New York City, for défendant. 

THOMPSON, District Judge. The défendant moves to dismiss 
the bill upon the ground that the plaintiff cannot uitimately prevail 
in any event, in view of admitted facts, which it is claimed by the de- 

igssFor otlier cases see same topic & KEY-NUMBEB In ail Key-Numbered Dlgests & ladexe» 
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fendant establish the invalidity of the patents in suit. As to Luellen 
patent in suit. No. 1,043,854, the défendant relies on the Wilson and 
Neeley patent. No. 570,113, and the Bauer German patent, No. 45,842. 

Taking up first the attack on No. 1,043,854, Judge Haight, in In- 
dividual Drinking Cup Co. v. United States Drinking Cup Co. (D. C.) 
220 Fed. 331, passed on the question of anticipation by the Wilson 
and Neeley patent, and held that the use to which it was designed to 
be put, namely, a cabinet of cork holding. and dispensing tubes, was 
not analogous to that of a device for storing and dispensing individ- 
ual drinking cups, and the validity of the patent was sustained in the 
above-cited case on final hearing, as well as in Individual Drinking 
Cup Co. V. Osmun-Cook Co. (D. C.) 220 Fed. 335, on motion for pre- 
liminary injunction. 

The Bauer patent was not cited before Judge Haight. It is now 
referred to as a defendant's exhibit in its motion to dismiss the bill. 
This patent has been examined, with its single claim, spécifications and 
drawings, and I fail to see any similarity to Luellen, No. 1,043,854, 
in the principle or means by which the resuit — that is to say, the dis- 
pensing of the cups one at a time right side up — is accomplished. 
They are so entirely différent that it does not seem necessary to dis- 
cuss them. That being the situation, we hâve two décisions in this 
circuit in contested cases in which the patent has been held valid, with 
the only additional évidence of a patent which has no bearing on the 
question of anticipation. It is insisted, however, that the décision, 
of the Circuit Court of Appeals of the Second Circuit in Individual 
Drinking Cup Co. v. Public Service Cup Co., 250 Fed. 620, 162 C. 
C. A. 636, is in conflict with Judge Haight's décisions in the cases 
above referred to. The Court of Agpeals for the Second Circuit had 
under considération certain claims of another patent covering a dis- 
pensing apparatus for paper cups, and held the patent valid and in- 
fringed by a vending machine for cups, but not infringed by a free 
dispenser. 

Upon the évidence before me in the présent suit, it is not demon- 
strated that the reasoning of the Circuit Court of Appeals for the 
Second Circuit, upon the question of the effect of the commercial 
development of the art upon the patent then before them, must be 
disregarded, if Judge Haight's ruling upon the patent in suit is fol- 
lowed. Judge Haight's opinions are directly in point, and for the 
purposes of the présent motions must be taken as having established 
the validity of the patent. 

The défendant has not established a right upon the record as pre- 
sented to hâve the bill dismissed as to patent No. 1,043,854. It con- 
tends, however, that the bill should be dismissed as to the other 
patent in suit, No. 1,131,255. That patent was granted on an applica- 
tion filed November 18, 1914, which is a divisional application çf an 
original application filed March 24, 1911. 

I am not convinced that it is necessary to consider the motion to 
dismiss as to the junior patent, because the plaintiff can, for the pur- 
poses of maintaining its bill, rely upon the older patent, so that, if 
there is sufficient in the bill to preclude the conclusion that the plain- 
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tiff cannot under any circumstance recover, it is not necessary to con- 
sider the technical question raised by the defendant's construction of 
the décision of the Suprême Court in Chapman v. Wintroath, 252 U. 
S. 126, 40 Sup. Ct. 234, 64 L. Ed. 491, No; 117, October Term, 1919, 
Patent Office Gazette, vol. 272, page 913. 

The motion to dismiss will therefore be denied. 

Upon the motion for preliminary injunction, the défendant has, ap- 
parently for the purpose of the présent motions, withdrawn its objec- 
tion to the lack of proof of plaintiff's title, for in its rebuttal brief the 
court is asked to décide the case on its merits. The question of title 
being out of the way, and the validity of the patent being established 
for the purpose of this application hy Judge Haight's décisions dis- 
cussed above, the remaining questions are whether the plaintiff has 
established infringement and such irréparable damage as to justify the 
court in issuing a preliminary injunction. 

I do not think it is seriously disputed that the defendant's dispenser 
No. 1 is as clearly an infringement as Plaintiff's Exhibit "United 
States Drinking Cup Company's Enjoined Dispenser," which is cov- 
ered by Judge Haight's injunction. While the defendant's manufac- 
turer has attempted to differentiate the device in appearance by the 
use of small projecting rollers at the withdrawal or lower extremity 
of the tubular container, it is impossible to see that in effect it is more 
than an équivalent of the ribbed device shown in the patent drawing 
in figure 2. Neither is there any real mechanical différence between 
the carton dispenser of the plaintiff and those of the défendant. 

The plaintiff is entitled to a preliminary injunction upon the same 
grounds upon which Judge Haight based his décision in the cases of 
Individual Drinking Cup Co. v. United States Drinking Cup Co. (D. 
C.) 220 Fed. 331, and Individual Drinking Cup Co. v. Osmun-Cook 
Co. (D. C.) 220 Fed. 335. 

A preliminary injunction may issue. 



CURTISS AEROPLANE & MOTOR CORPORATION et al. v. JANIN et al. 

(District Court, E. D. New York. Aprll 30, 1920.) 

Patents <S=>114 — ^Priority of invention of hydro-aeropIane determined. 

The décision of the Court of Appeals of the District of Columbia in 
Janin v. Curtiss, 45 App. D. 0. 362, on an interférence issue awarding 
to Janin priority of invention of a hydro-aeroplane, held correct in a suit 
by Curtiss under Rev. St. § 4915 (Comp. St. § 9460), to obtain a patent 
therefor, and his right to a patent denied. 

In Equity. Suit by the Curtiss Aéroplane & Motor Corporation and 
Glenn H. Curtiss against Albert S. Janin and the Janin Company, In- 
corporated. Decree for défendants. 

S. Mortimer Ward, Jr., of New York City (Richard Eyre, of New 
York City, of counsel), for plaintiffs. 

Thomas A. Hill, of New York City, for défendants. 

- ' ' ' ■ "~ — ~ — " • ' -■■■■■■■■■■'■'■''■' I ..1... — ■ ' - II. ■III...I.I... ^ 
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CHATFIELD, District Judge. The présent action is brought under 
section 4915 of the Revised Statutes (Comp. St. § 9460) asking an ad- 
judication that the plaintifif Glenn H. Curtiss is entitled according to 
law to receive the patent for certain improvements in aéroplane struc- 
tures, having the capacity of alighting upon and flying from water, for 
which the Court of Appeals of the District of Golumbia rejected the 
application of the plaintifif Curtiss, holding on June 1, 1916 (Janin v. 
Curtiss, 45 App. D. C. 362), that the défendant Albert S. Janin should 
be granted this patent based upon claims which in the form of a single 
issue were the subject-matter of an interfecence proceeding between 
the plaintifif Curtiss, herein and the défendant Janin, herein, in the 
Patent Ofifice of the United States. This is not a case between inter- 
fering patents, under section 4918, R. S. (Comp. St. § 9463). The 
scope of a décision such as is sought in the présent case is stated at 
more or less length in General Electric v. Steinberger (D. C.) 208 Fed. 
699, afifirmed 214 Fed. 781, 131 C. C. A. 193. 

The first record in the Patent Gfifice was an application filed by the 
défendant Janin on January 26, 1911. This particular application was 
foUowed by a second, in which biplane wings were used in the place of 
the monoplane wings. This second application was filed August 9, 
1911, and was in the Patent Ofifice under considération when on July 
31, 1913, after the instituting of the interférence proceeding, Janin's 
attorney had prepared and filed a divisional application showing only 
such parts of the original drawings and spécifications as related to the 
subject-matter of the interférence issue. The plaintifif Curtiss' patent 
application was filed on the 22d of August, 1911. 

The first Janin application bas been abandoned, as bas, apparently, 
been the application filed August 9, 1911. Thèse applications describ- 
ed a vehicle or vessel capable of flight in the air with an automobile 
running gear, for use in either starting or lighting upon the land from 
the air, and in proceeding on the land as well, and with a body for the 
machine which would constitute a boat or floating and supporting 
craft, intended by the inventer to be driven forward when resting 
upon the water by the same air propellers used to propel the appara- 
tus when flying in the air, and aiso by paddle blades attached to the 
spokes of the wheels. 

The expressed intention is to reach a speed upon the water at which 
the air lift of the planes will separate the craft from the water and al- 
low it to continue its course as an aéroplane, in the same way in which 
it would be operated if it had arisen from the ground. The boat- 
shaped body of the craft was also planned to enable it to alight from 
flight upon the water as well as upon the land. Mechanism was shown 
for folding the monoplane or biplane wings and rotating them about a 
universal joint to a position where they would présent the edge of the 
folded surfaces toward the front when the machine was to proceed as 
an automobile on the land. 

The défendant Janin has always claimed throughout the proceedings 
that he conceived the idea of a boat, with wings for opération in the 
manner described, in the year 1899, when he, as a boy of about 19 
years, worked upon a steamer between New York and the West Indies 
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Islands. His ideas were copied from the flying fish, which, leavîng the 
water, seemed to him to balance itself by the fluttering motion of its 
under wings or fins, until its larger wings were able to steady it in the 
air, and from the tips of the wings and the tail of the sea gull, which, 
as every one knows uses the flexible tips of its wings in controlling its 
motions in the air, changes the angle of those wings and of its tail 
in rising or falling and settling upon the water, and which leaves the 
water for the air by lifting itself with the supporting force of its wings, 
through muscular effort. The flying fish, on the other hand, according 
to Janin's testimony, shoots up or darts up out of the water, evidently 
exerting a part of its muscular force against the water, and getting 
into the air, before its wings f urnish a complète support by the lifting 
thrust of the air résistance against the wings. 

The défendant Janin was a man of straitened circumstances work- 
ing as a carpenter af ter his return ashore, and with a family which in- 
creased rapidly. In 1912 he had 7 children, and has had 13 children in 
ail, of whom 7 are now living. He lived in a small building on Clifton 
avenue, at Rosebank, Staten Island, until about the year 1912. For sev- 
eral years before moving from that house (because of sickness and lack 
of room) he made use of a small shed or shop back of the place where 
he lived and in the rear of the house of one Lamb on the next cross 
Street. In this shop during that period he worked upon a full-sized 
mode! of his invention. 

During the course of this trial many minor points hâve been put in 
issue as to the exact dates and circumstances of this work, but the 
witnesses are sufficiently corroborated, and corroborative of each other, 
to satisfy the court that Janin was working on this boat long prior to 
the date when he filed his application in the Patent Office on January 
26, 1911. His work amounted to nothing practical, for his lack of funds 
and the necessity of leaving the machine when he moved led him to use 
the material as firewood, and nothing remains but a sheet iron pontoon, 
which has been marked as an exhibit in this case, and which in size 
and shape corresponds exactly with the original drawings and with the 
patent application of 1911, but differs a little from the application of 
1913. 

There has also been put in évidence one of two propellers made by 
the défendant and exhibited by him to several of the witnesses in the 
year 1909. Later he delivered one of thèse propellers to a witness 
Daniels, ref erred to as a prospective witness for the défendant, but call- 
ed to the stand by the plaintifif, whose testimony is undoubtedly ac- 
curate, as evidenced by a letter produced, written by him to Janin, 
and put in évidence in the case. The workmanship and features of this 
propeller will be referred to subsequently. 

This witness Daniels testified that Janin afterwards became involved 
in some altercation with him over an endeavor to hâve Daniels testify 
that Janin applied to him for the rental of an engine at the time of 
exhibiting to him the propellers. One of the propellers is still in 
Daniels' possession and some acrimonious dispute arose over Janin's 
efforts to hâve Daniels find and produce the propeller, which would 
involve a great deal of work on the part of Daniels. 
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But, ascribing to Janin ail of the conversation which Daniels attri- 
butes to him, and assuming that Janin has endeavored to get Daniels to 
testify to things as to which Janin might hâve been mistaken, or should 
know did not occur, nevertheless Daniels' testimony establishes the 
date of 1908 or 1909 as the time when Janin was constructing his boat 
and making inquiries about engines for aéroplanes which were being 
built by Daniels on Staten Island, and as to which Janin must hâve had 
knowledge. Thèse engines were two and six cylinder gas engines, and 
their existence corroborâtes the testimony of the Janin witnesses in 
fixing the dates in years earlier than the plaintiff now contends Janin 
could hâve understood and had in mind the matters disclosed by his ap- 
plication of January, 1911. 

The plaintiff Curtiss had had mechanical expérience in the repair 
and construction of bicycles and of motorcycles and engines there- 
for when he undertook experiments in the building of aéroplanes and 
their engines at his home in Hammondsport, on Lake Keuka, N. Y. 
He had successfully flown an aéroplane prior to 1908, and his means of 
controiling an aéroplane was involved in litigation with the Wright 
Bros., finally terminating in favor of the Wrights, by the case reported 
as Wright Co. v. Herring Curtiss Co., in 211 Fed. 654, 128 C. C. A. 
158. 

Curtiss obtained means to carry on his aéroplane experiments and for 
the building of his improved engines by exhibiting at county fairs and 
other places where crowds would bé assembled. In 1908 Curtiss ex- 
perimented with an idea of the witness McCurdy, using a catamaran 
formed with two canoës as a support for the wings and engine of an 
aéroplane (which he had named the "June Bug," and with which he 
had made successful flights from the land) by gliding over the waters 
of Lake Keuka, in an endeavor to see whether the aéroplane would 
leave the smooth surface of the lake under similar conditions to those 
under which it would rise from the land. Curtiss' association with the 
neighboring lake, and the évident ease of proceeding in canoës over its 
surface, made this attempt natural, and of itself indicated no great dis- 
covery or inventive idea. The same idea from time to time occurred to 
other people and was attempted in différent ways, arousing great curi- 
osity and interest in the press and public. 

In évidence in this case are the Forlanini United States patents, No. 
1,024,067, issued in 1912, on an application filed July 26, 1907, and No. 
1,112,405, issued September 29, 1914, on an application filed April 9, 
1905, showing wings or airplanes supported by several sets of hydro- 
planes or hydrofoils; each set consisting of several planes suspended 
below each other in the water on a vertical f rame projecting down from 
the wing structure on each side of the center line or pontoon. Also the 
Dyer application for a land, water, and air craft with planing surfaces 
on each side, was filed April 26, 1905, but not allowed until September 
1, 1914. 

In May, 1910, Fabre flew an aéroplane from the water in France, and 
this was described in the United States in the Scientific American of 
December 17, 1910. He used three hydroplanes attached to a tricycle 
frame supporting his wings, engine, and operator's seat. Hydroplane 
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surfaces and the hydroplaning idea were old, but little used. Long, 
narrow craf t, such as canoës and racing shells, propelled and also held 
on an even keel, or righted by the use.of paddles or sweeps (not con- 
tinually on the water), and rendered more stable as speed increased, 
on the principle of a bicycle, had long been in common use. An auto- 
matic application of this idea for restoring balance had not been need- 
ed, but was suggested by the De Lambert hydroplane of 1895, patent 
No. 538,527, and by Forlanini, who used rudders in his device, but sug- 
gests that on a straight course they may be lifted, and the accuracy of 
the course regulated by proper distribution of weights, or by varying 
the relative angle of the submerged blades on the opposite sides of his 
craft, and who also restores equilibrium by the differing bearing sur- 
face of the planes as they are forced up and down in the water. 

The gênerai idea of proceeding upon the water or flying from the 
water with a so-called hydro-aeroplane was not patentable as inven- 
tion, or was never claimed as such by the many persons who sought to 
devise a successful and practical means for obtaining the resuit. 
Curtiss knew of the form of catamaran used in the South Seas, with an 
outrigger. He was familiar with bicycling, and his suggestion, as an 
improvemeut over the two-canoe catamaran, was to use one canoë 
with outriggers. This idea by itself would not be patentable, unless 
applied to an aéroplane in such a way as to show mechanical invention 
over the two-canoe catamaran in other respects than lessening the 
drag of the boat part of the craft. It was common knowledge at this 
time that ^ bicycle or racing wheel could be kept in equilibrium and at- 
tain greater speed than could be reached with a structure having stable 
or constant points of contact and balance with the earth or the watpr, 
as the case might be. 

Curtiss evidently made the suggestion that a single canoë, with out- 
riggers, would run more easily and give more speed than a double 
canoë, but shows no definite appréciation of the other principles which 
he subsequently used in constructing a device which would do what he 
and others had in mind. He did not attempt to put his suggestion into 
practice, or to work out the possibilities of that idea. The "June Bug," 
with the two canoës, never left the water or was brought to a speed 
where leaving the water could be àttempted ; in other words, a speed 
where the lift of the wings would be sufficient to fly in the air in case 
the water could be arisen from. At one time he tried the idea of a 
single canoë with outriggers. He placed the outriggers on the under- 
side of his planes, using tin pontoons and later old automobile tire 
tubes, in order to get buoyancy with little weight, and fixing them in 
position by a so-called slat, which would drag in the water at an angle, 
like the toe of a small boy, steering his sied while sliding down hill, 
or like the paddle of a canoë, dragging in the water both to change di- 
rection and préserve balance. Curtiss testifies that he was more or less 
familiar with the use of canoës, and it is probable that this was the 
source of his idea. 

Curtiss dropped the matter temporarily and began préparations for 
the winning of a prize offered for a continuons flight by aéroplane from 
Albany to New York, along the line of the Hudson river. For this 
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purpose Curtiss constructed an aéroplane with a canoë rigidly support- 
ée! beneath the aéroplane, by means of which he hoped to succeed in 
floating in case he was compelled to alight while following the river. 
He did not intend to proceed upon the water, nor to rise f rom the water, 
and had the usual wheels for flying f rom the land. He was successful 
in winning the prize and did not descend upon the water at any time. 
He later exhibited this machine at Atlantic City, and in such ways spent 
his time until later in the year 1910, when he again, at Hammonds- 
port, went in with his experiments with one canoë attached to his or- 
dinary aéroplane wings and engine. He attempted to get this struc- 
ture up to a speed where the planes would support it in the air and 
force it from the water. The canoë not only dragged heavily as the 
speed increased, but buried itself in the boiling water at the stern. 
Small boards or hydroplanes under the canoë had been tried in June, 
1910, but were unsuccessful, and experiments with the canoë were 
abandoned. He showed no idea of using hydroplanes instead of the 
canoë, and in fact showed no appréciation of the principles of hydro- 
planing in any way. 

Curtiss learned of the experiments then being conducted by Fabre 
in France, in which Fabre was using hydroplane surfaces as supports 
for his aéroplane. The prior art shows that the principles of hydro- 
planing had been known since 1872, when they were discussed by 
Froude ^ in England ; but no application was made, through the lack 
of demand for such surfaces, until the development of power engines 
and higher grade steam engines. The ordinary steam engines of the 
prior art had not been able to drive boats at such speeds as to lead 
builders to the conclusion that increased speed resulted in a dispropor- 
tionate increase of résistance, when the speed reached a point where the 
mutability and mobility of water was lost, and where it resembled a 
more or less solid or congealed surface. 

But the development of engines brought out that a boat moving suffi- 
ciently fast could slide up and out of the water until a point was reach- 
ed where it in efïect rested on the water as on a jellylike, or even con- 
gealed, surface, and the utility of the hydroplane was recognized. 
The bottoms of boats were then shaped in hydroplane fashion to con- 
serve and appropriate to the greatest possible extent the qualities of 
water in allowing a boat to slide up and rest on the water as well as to 
cleave through it: 

Andrews patent, No. 7449 (1850), for a hyroplane surface boat. 
De Lambert patent, No. 538,527, issued in 1895, for a boat with hydroplan- 
Ing outrigger surfaces. 

Holmstrom Freuch patent, No. 395,111, of December 18, 1908. 

With Fabre's ideas in mind Curtiss built a hydroplane float of the 
same shape as Fabre and of sufficient size to support the weight of his 
aéroplane, with its engine and driver. He took one of his land ma- 
chines, in which the engine was placed some distance above the wheels 
and nearly in a line with the propellers. The probability that the ma- 

iReported by Kev. O. W. Kasmus, and printed July 21, 1874, by Syre & 
Spottiswood, Limited, East Harding street, Loudon. 
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chine would tip forward or back in rotation around the point of sup- 
port on the pontoon, and that this tendency to rotate would be increas- 
ed when the engine was started, was so self -évident that, apparently 
as soon as thèse experiments were started, Curtiss placed a small pon- 
toon at the front of his frame, where, for use upon the ground, he 
had a third wheel, by means of which the downward rotating thrust of 
his engine could be converted into a forward push in getting up speed 
on the earth. This thrust naturally had to be overcome on the water, 
and another hydroplane surface was the obvious way for him to pre- 
vent nosing over, and at the same time to provide for forward prog- 
ress on the water. His machine for thèse experiments was sent to 
California. For several days in the month of January, 1911, he and 
his assistants experimented, using the vertical and horizontal rudders 
and the wings and the aéroplane as he would use them in tilting his ma- 
chine up in leaving the ground. He employed in this the back draft of 
his propellers, in so far as they would overcome the forward thrust of 
the power applied in the Une of his propeller shafts. 

Various failures resulted in causing him to add a canvas extension 
to his main pontoon to increase its hydroplane surface, the addition of 
a canvas shield, to protect from spray and also to help the lift of the 
planes, and finally in the placing of a so-called hydroplaning board 
(which was several feet in length and a few inches wide) at the ex- 
trême forward point of the braces intended to hold the forward wheel 
of the land structure. With this last hydroplane Curtiss succeeded 
in stopping the tendency of the machine to nose over, and developed 
hydroplaning qualities sufficient to make him feel satisfied that he could 
get the machine off the water. 

For at least a day, and probably two days, he experimented with the 
a,rrangement and strengthening of the parts of the machine as last de- 
scribed, making what he calls "skips" or short flights from the water, 
not of sufficient height or duration to demonstrate to observers what he 
could do, but proving to his own satisfaction that a flight could be ac- 
complished. On January 26, 1911, he did attempt a flight, and succeed- 
ed in leaving the water for such distance and at such a height that he 
was able to proceed over the waters of the bay at San Diego and to 
return to his starting point, thus proving to the satisfaction of those 
présent îhat sustained flight had been accomplished with this machine. 

It is évident from the testimony in this case that on January 26, 
1911, and for one or two days prior thereto, Curtiss had a conception, 
with sufficient réduction to practice to furnish a basis for a claim of 
invention by him of the particular means of accomplishing the feat of 
flying from the water with an aéroplane, which was publicly disclosed 
by the San Diego experiments on January 26, 1911, and published to 
the world on the following moming in the newspapers. 

In this machine Curtiss again used the idea of supporting pontoons 
as paddles or outriggers to maintain and create latéral balance as in 
his previous experiments on Lake Keuka. But Curtiss had already 
observed sufficient in connection with the hydroplaning idea to cause 
him to attempt to build one hydroplaning pontoon long enough to 
support the forward thrust when the engine was started, instead of the 
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two or three small devices which he was then using to accomplish that 
resuit. He had such a pontoon built, and evidently having in mind the 
amount of buoyancy needed and the unnecessary latéral stability and 
friction caused by the width of his original pontoon, he narrowed his 
hydroplane surface to the point where he would hâve sufficient sup- 
port with the least width in comparison with the length which he felt 
necessary. This structure was completed somewhere around the Ist 
of February, 1911, and resulted in successful flight. He sold two of 
thèse machines later in the year to the United States governhient for 
practical use. 

The feature that must be remembered in connection with this main 
pontoon and with the latéral balancing pontoons is that they were ail 
hydroplaning surfaces, and the large pontoon had at the rear end a 
sharp departure, in a straight Une across its width. But even by this 
the lesson was not completely learned. Subséquent experiments were 
made with a buoyant tail or after part attached to the hydroplaning 
surface of the forward part of the beat, and Curtiss himself, long after, 
undertook to build a large hydroplane for the carrying of passengers 
and cargo, known as the America, for a flight across the Atlantic, 
which had a long sloptng tail. The America, however, would not rise 
with the ioad intended for her until a step or break (the sharp depar- 
ture previously referred to) was constructed on the underside of the 
body. 

After the experiments at San Diego, Curtiss came East, further ex- 
periments were had with a single main pontoon on Lake Keuka, and on 
August 22d of that year his application was filed, which has been 
brought into interférence with the Janin application then c«i file. Sub- 
sequently, as has been stated, Janin filed a divisional application for the 
direct purpose of conducting the interférence, and in his divisional ap- 
plication Janin omitted entirely his automobile or land structure and the 
mechanism to fold the wings in order that the machine could be used 
as a land structure. Necessarily, in doing away with the wheels, he 
omitted any référence to the paddle wheel blades which he had pre- 
viously described as attached to the spokes of his land structure, and 
which were designed to speed up opération on the water, to reach an 
effective speed for lifting the device from the water and supporting it 
by the aéroplane wings. 

By this divisional application Janin relinquished, so far as this case 
is concerned, any attempt to retain the automobile or land-operating 
features of his machine. It could not even start from the land, but, as 
was suggested by the issue in the interférence proceeding, involved only 
the idea of an aéroplane that could be started from and which could 
alight upon water. 

No légal objection appears which would prevent such division, and 
there is nothing improper in law or in morals in the claim by janin 
that the parts described in his divisional application were ail fuUy dis- 
closed in his original application, and that he is entitled to the benefit of 
that disclosure. He has altered neither the drawings nor the language. 
The plaintifï, however, objects to the resuit on various grounds. He 
contends, and the évidence seems to show, that such great résistance 
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would be caused by the wheels, springs, and other parts of the land 
apparatus that the original Janin application would never attain speed 
sufficient to allow it to leave the water so long as thèse were ail at- 
tached. 

The plaintiff daims, and seems to show, that the paddle wheel blades 
would not by rotation of the automobile wheels efïectively increase the 
speed of the machine. The plaintiff shows, and has proven, that a 
long fish-shaped body cannot be driven at sufficient speed upon the 
surface (3 f the water to cause it to hydroplane, in the absence of hydro- 
planing surfaces on the underside of the body. 

The plaintiff has shown and proven that a long fish-shaped body can- 
not be tilted in the water without thereby causing additional sucking 
down of the tail and dragging of the underbody, thus retarding hydro- 
planing and such increase of speed as would be required to bring the 
boat to a position where the aéroplane can take it into the air, so long 
as the aéroplanes and the engine are in any sort of proportion to the size 
of the total structure. 

The plaintiff claims and has proven that the défendant did not dis- 
close any where in his original application any idea of separating or 
dividing his claims or device so as to show the thought of a hydroplane 
apart f rom' the automobile f eatures with aéroplane wings and boat 
body. But Janin's original sketches and model were for the wings 
and boat only, and to that he added the automobile parts and made the 
changes calledi for thereby. 

Tlrë plaintiff contends that to thus physically divide the application 
into two parts, one of which has the aéroplane wings, the engine, the 
boat structure, and the balancing pontoons, while the rest of the ap- 
plication has âlso the wheels ànd folding mechanism for the wings, 
is not an allowable division, but is the making of a new application 
wliich is junior in date to the application of Curtiss, in which no such 
modification has been made. 

This question was raised in the Patent Office with regard to the 
shif ting of the burden of proof ; the question being raised in a différ- 
ent interférence between Janin and Curtiss involving a fourth divi- 
sional Janin application, having identically the same disclosure as the 
présent Janin divisional application involved in this suit, and a divi- 
sional application of Curtiss having identically the disclosure of Cur- 
tiss' application involved in this suit. In that interférence, Curtiss' 
application being the first filed, he was made the senior party, and 
Janin moved to shift the burden of proof to Curtiss, on the ground that 
Janin had filed an earlier application, namely, his first application of 
1911. The examiner of interférences denied the motion to shift the 
burden of proof, holding that — 

"No positive oplnjon as to thè inerlts thereof [referring to Curtiss' conten- 
tion of the inoperàtiveness of Janin's device] -wUl be expressed at ttiis time, 
inasmuch as it would hâve to dépend, to some extent at least, upon the inter- 
prétation of the issue, * ♦ * Inasmuch as it is not concluslvely apparent 
that either application filed by Janin in 1911 constituted constructive réduction 
to practlce of the invention in issue, said applications do not afford an adé- 
quate basis for shlfting the burden of proof at this stage of the proeeedings." 
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The same proposition is now presented on this triai, in that the 
plaintiff insists that Janin's divisional application should not be con- 
sidered as a part of the application filed January 26, 1911, but is in 
reality a junior application, and that Janin therefore must show with 
certainty prior date of conception and diligence in réduction to practice 
by his application, in order to prevail. 

The cases of Laas v. Scott (C. C.) 161 Fed. 122, Morgan v. Daniels, 
153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657, and General Electric v. 
Steinberger, supra, outline the proposition that a junior application 
must do more than sustain, by mère prépondérance of proof , the earlier 
date of conception and diligent réduction to practice. But in the 
présent action testimony was received from both parties, without at- 
tempting to hold them down technically as to order of proof. Every 
particle of proof that either side saw fit to submit was let in the case, 
if it was compétent and material. 

The court must find the facts, ànd the facts alleged must be es- 
tablished by the plaintiff, so as to show that the décision of the Court 
of Appeals is incorrect. Thus the burden is on the plaintiff Curtiss 
to overcome the presumption created by that décision. This can be 
donc only by new and highly persuasive évidence clearly establishing 
the décision to be incorrect. Morgan v. Daniels, supra. Eurther, if 
Janin be deemed junior in application, it would be because his first ap- 
plication does not disclose the invention. This question goes to the 
merits of his case and will be discussed later. 

Another question which arose during the course of the proceedings 
of the above-mentioned Curtiss divisional application, and which was 
laken to the Court of Appeals for the District of Columbia, had to 
do with the décision of the Commissioner of Patents that as a res 
iudicata Curtiss was not the prior inventor of the device of certain 
claims of the original application included in a divisional, application 
filed June 12, 1916. The language of thèse claims describes solely the 
opérations of the device when in contact with the water, and Curtiss 
therefore argued before the Court of Appeals that that issue was lim- 
ited to a mère glider, not even necessarily possessing hydroplaning 
qualities, inasmuch as there was no spécification that the structure 
must get in the air. The Court of Appeals decided (46 App. D. C. 
183) that Curtiss in his 1910 experiments with the canoë structure, 
which he was unable to get off the water, showed no réduction to 
practice of any idea beyond that of a glider, while the issue in the pre- 
ceding interférence contemplated a device having the capacity of get- 
ting into the air. Janin v. Curtiss, 45 App. D. C. 362, rendered June 1, 
1916. 

Leaving, therefore, the question of seniority of application as a mat- 
ter which will be disposed of upon the merits by détermination as to 
whether Janin was entitled to a finding of prior conception :and réduc- 
tion to practice, we will pass on to a considération of thèse issues, as 
well as considération of the issue of operativeness as presented upon 
the whole case, and to a finding of the necessary facts from which this 
détermination can be made. 
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The file wrappers put in évidence show that Janin's application was 
rejected first on the prior art, which showed a machine consisting of 
a buoyant member or members supplied with aéroplane wings, an en- 
gine, and stabilizing or equilibrium producing means. After consid- 
érable argument, the application was viewed by the Examiner as nar- 
rowed in scope to the description of a device of which the buoyant 
portion consisted of a central main water-borne hydroplane mem- 
ber, with latéral hydroplanes as balancing and equilibrium restoring 
devices. On this issue Curtiss and Janin were thrown into interfér- 
ence, and the issue of the interférence was stated as follows : 

"A hydro-aero machine comprislng a main aéroplane supportîng surface, 
latéral stabilizing aéroplane surfaces to create a différence of lift, a main 
water-borne central boat structure adapted to support the entire machine when 
on the water, and, except for the aéroplane lift, constituting substantially the 
entire supporting élément at ail speeds so long as the boat structure Is 
traveUng in contact with the water, relatively small horizontal water-balancing 
Uoats located below the supporting pl.ane and beyond each side of said boat 
structure, said floats being located above the level of the boat bottom and pro- 
vided with surfaces Inclined downwardly and rearwardly, adapted to be acted 
upon by the rush of water when the machine loses its latéral equilibrium, and 
means for operating the stabilizing surfaces to create a différence of air lift." 

The examiner of interférences decided in favor of Curtiss. The 
examiner held that Janin was entitled to the date of January 26, 1911, 
as the date of constructive réduction to practice, inasmuch as his ap- 
plication at that date contained a disclosure of the invention in issue, 
but that Janin was guilty oï lack of diligence from the time he stopped 
work in 1909 until January, 1911; that during this time Curtiss, with 
the same conception, reduced the idea tô practice in May, 1910, by 
his canoë glider, which failed to rise from the water solely through 
the lack of engine power; that it was capable of skimming over the 
water, and was therefore a "réduction to practice of the invention of 
the issue, even if it did not get up into the air." The examiner said 
that Curtiss' statement, in the New York World of July 3, 1910, that he 
(Curtiss) was disappointed in not getting into the air, was no évidence 
Àat the test wàs not satisfactory, inasmuch as after his experiments 
at San Diego, with an âdditional front float, he returned to the single 
float construction of May, 1910. The examiner held that Curtiss had 
solved the problem of preventirig the Wings from dropping when run- 
ning over the water, and of obtaining proper flotation for gaining 
speed, while Janin had slept on his rights until the achieveménts of 
Curtiss had been widely published, and that Janin then did nothing 
but file a patent application, which he subsequently abandoned. 

An appeal to the Board of Examiners in Chief resulted in a reversai 
of this finding; the board holding that Janin, by producing a model 
made as early as 1907, with inclined balancing side pontoons and with 
ail the features of the interférence issue, antedated Curtiss, and that 
"on this same date, January 26, 1911, Curtiss flew in San Diego, Cal,, 
with a machine which embodied the subject-matter of the count, with 
the possible exception that the central boat structure was not a single, 
but a double, pontoon device arranged tandem. This flight, however, 
even though it be regarded as constituting a réduction to practice by 
Curtiss, cannot be accepted as prior to Janin's filing date of the same 
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day, not only because of the différence in time between Washington 
and San Diego, but also, assuming that the filing of Janin's apph cation 
and the flight of Curtiss occurred simultaneously, Janin should pre- 
vail because the first to conceive." Curtiss did nothing in the way of 
successful réduction to practice until after the date of January 26, 
1911, beyond obtaining proper flotation and rising from the water's 
surface with a machine similar or substantially identical with that pro- 
duced by him in 1910, so that there was no warrant therein for over- 
riding the law as to the sufficiency of an unchallenged constructive 
réduction to practice by Janin on January 26, 1911, to show the com- 
pletion of his earlier invention. The board held that Janin did not 
sleep on his rights, but was as diligent as was possible, and finally did 
that which was sufficient in the law ; that is, to file an application em- 
bodying his invention. 

On appeal to the Commissioner of Patents it was held that the testi- 
mony on Janin's behalf did not establish that the exhibits existed in 
their présent conditions at any date early enough to avail him, and did 
not establish with reasonable certainty that he had in mind at any 
time priqr to the filing of the application of January 26, 1911, the nec- 
essary éléments of a hydro-aeroplane which could rise from the water. 
By this date the Commissioner held that Curtiss' efforts had been widely 
heralded and might easily hâve affected Janin's statements as to what 
he sought to attain. If, on the other hand, rising from the water was 
not deemed essential, the Commissioner considered that the examiner 
of interférences had properly disposed of the controversy. 

On this finding it was necessary for the Commissioner to décide 
whether Curtiss' work with the canoë amounted only to conception, 
or whether it constituted réduction to practice. The Commissioner 
based his finding upon a conclusion that the issue in interférence de- 
pended upon a machine capable of rising in flight from the water. 

Examination of the Janin application of July 31, 1913, and of the 
Curtiss application of August 22, 1911, shows plainly that both Janin 
and Curtiss intended to describe a machine which could operate on the 
water and in the air and return to either élément as the case might be. 
This finding was also made by the Court of Appeals of the District of 
Columbia. 

In the case at bar that meaning of the issue in interférence has been 
assumed by ail parties. The statement in the issue that the machine 
is an hydro-aeroplane, and that the buoyant member is substantially 
the entire supporting élément at speeds while the structure is travel- 
ing "in contact with the water," indicates that it is adapted to travel 
thereaf ter ; that is, in the air. There can be no question that every one 
concerned with the inventi^on has contemplated a machine which 
could get into the air from water and fly therein, and it is futile to 
quibble over the possible limitation of the words of the issue to the 
description of a glider or skimmer alone. 

On the présent trial the situation of the parties in this respect has 
been somewhat reversed from that of the interférence. Janin and his 
counsel claim that the charge by Curtiss of willful déception by Janin 
and his solicitor, in concealing the bottom of the boat in the drawings 
of the divisional application of July 31, 1913, is answered by Janin 
267 F.— 14 
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by showing at this time that hydroplane surfaces were well known 
and therefore to be understood or usable by any one acqûainted with 
the art in building a device after the language of the Janin spécifica- 
tion. But they also suggest that the issue in interférence présupposes 
and does not specify description of the parts which cause the boat to 
plane out of the water, and that therefore the under surface of the 
buoyant member is of no importance. 

With this the court cannot entirely agrée. If the Janin structure 
was spècifically described and limited as of such shape that it could 
never fly after once in contact with the water, it would be inoperative 
as a hydro-aeroplane. It could hardly be argued that, if Janin showed 
an anchor weight suspended from the botton of his craft, in order to 
hold it upright, his device would be inoperative, and not movable at 
ail. In the same way, if his device shows nothing beyond a skimmer 
or glider, the Patent Office might décide in his favor as to the claims 
describing this skimmer, and could décide in Curtiss' favor as to the 
claims corresponding entirely to the issue in interférence, viz. as to 
a hydro-aeroplane capable of getting into the air, and the latter claims 
would be those upon which the patent under discussion in this case 
would be based. But this charge of inoperativeness must be taken up 
on the merits in connection with the new testimony on this trial and 
must be considered further. 

The Commissioner upon the appeal to him decided that priority of 
invention should be awarded to Curtiss, holding that the évidence 
showing the présent condition of the exhibits at any date prior to the 
filing of the original drawings in the Patent Office, viz. to January 
26, 1911, was very slight, and was not established as to any machine 
which CQuld rise from the water. On appeal to the District Court of 
Appeals this décision was again reversed, the Court of Appeals hold- 
ing,, as has been previously intima ted in this opinion, that Janin's proof 
as dates, both with respect to conception, préparation of drawings, 
and work upon models, was clearly established, while Curtiss was 
held not to hâve succeedéd in rising from the water until January 
26, 1911, which was the same date as Janin's first application, and 
that, since Janin was the first to conceive tlie invention, this date was 
too late to avail Curtiss. 

The Court of Appeals found that the device of the early Curtiss 
experiments — that is, the canoë machines used on Lake Keuka — were 
very différent from the modem flying boat. In ail of thèse the engine 
and the operator's seat were also far above the boat in which both the 
operator's seat and the engine were placed, as shown in modem devices, 
and required a long base on the water. This was not changed, even in 
the Curtiss application of August 22, 1911. 

Curtiss evidently was attempting to develop a structure which would 
fly from the water into the air. The Court of Appeals says that his 
earlier attempts in 1910 with the canoë machine were nothing more 
than crude experiments with an inoperative device, but with the pur- 
pose in his mind of accomplishing the resuit which he finally obtained 
by a différent machine. It must be remembered in this particular that 
the Curtiss device of January 26, 1911, did fly from the water, it did 
hâve latéral balancing members, and did hâve structures in a single 
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line supporting the device when at rest, and until it planed upon the 
surface at a speed at which the aéroplane wings could be used both 
for balancing and lifting purposes. But the San Diego device was 
gradually modified, and the testimony upon the présent case has shown 
clearly the process of development. 

As has been stated, Curtiss was working on the line of the balance 
of a bicycle. He apparently did not conceive, at any time until the 
San Diego experiments, that the balance fore and aft was a necessary 
élément to be considered as a part of his hydroplaning surface. He 
intended to take an aéroplane and put under it surfaces which would 
hydroplane upon the water and which could be maintained in balance, 
50 far as motion from side to side was concerned. In this he departed 
f rom the stable balance of Fabre, and pursued some of the ideas shown 
by Forlanini in the public print. But Forlanini and Fabre both show 
that the idea of causing an aéroplane to rise from the surface of water 
by placing under it hydroplanes was old, at the time of Curtiss' ré- 
duction to practice on January 26, 1911, and of the Janin applica- 
tion on that day, and Curtiss has substantially no earlier date of suc- 
cessful conception of a complète structure. 

If, on the other hand, we leave out other difficulties, and take the 
Curtiss structure of January 26, 1911, as a mechanical équivalent of 
a single pontoon with hydroplaning surface; yet if the Janin structure 
is operative, Janin's conception was much earlier, and his réduction 
to practice on that day was good, if he had been diligent in follow- 
ing up his conception without abandonment thereof. The record in 
the case shows plainly that Janin never abandoned his idea. His dil- 
igence was remarkable in the face of the difficulties which he encoun- 
tered, and, as has been f ound already in this opinion, he shows clearly 
and satisfactorily that at some date long before the year 1911, he had 
prepared the large drawings in the form in which they were ultimately 
in 1910 given to his attorney for filing an application. His original 
drawings were not filed with the Patent Office until later, but they are 
in ail respects like the drawings embodied by his soliciter in the patent 
application. His witnesses, while possibly uncertain or mistaken as to 
some of the erasures or changes in thèse original drawings, are posi- 
tive as to the essential portions thereof, in the papers shown them 
long before the filing of the patent application. 

The propeller in évidence, which was in existence long before the 
date of this application, shows an apparent improvement or change 
from the steamboat style of propeller indicated by Janin in the orig- 
inal drawings and in his patent application of 1911, as well as in that 
of 1913, and, if any inference is to be drawn from this, it would in- 
dicate merely that his drawings were of an earlier date than the con- 
struction of his large model and of thèse propellers. 

Much attempt has been made by the plaintiff to show discrepancy in 
the testimony of Janin and his witnesses as to the dates of the con- 
struction of this model and their viewing of the exhibits; bui the 
witnesses were carefully observed by the court and their testimony 
led to the inévitable conclusion that they were testifying from.things 
of which they knew, and that the confusion as to dates and substantial 
détails in no way showed deliberate intention to falsify, nor any rea- 
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son tQ doubt that the transactions of which they were telling occurred 
prior to the date when Janin delivered his drawings to his soliciter 
for préparation of the application, and hence prior to any date at which 
Curtiss had successfully brought his device to the point of practical 
démonstration, whether this démonstration be of a device covered 
by the issue or not. 

The plaintifï sought to show that Janin was not the impoverished 
person whom he described himself to be. But, while Janin might hâve 
obtained the money to hâve paid a filing fee, there is nothing in the évi- 
dence which discrédits his testimony that his lack of money was the 
reason why he accomplished no more than he did, and even if his 
knowledge of contemporary development in such matters may hâve 
finally spurred him on to make the application, his previous delay is 
not équivalent to an abandonment or a failure to use due diligence 
équivalent thereto. His small wooden model, introduced in évidence 
on this trial, corresponds exactly to his original small drawings, as to 
which he ascribes the date of 1899. Both thèse drawings and the 
model describe and illustrate solely a flying boat. The automobile 
features are entirely lacking, and the devices are evidently intended 
for use only on the watér and in the air. 

A serious attack has been made upon the genuineness of the model, 
inasmuch as Janin made an affidavit at the time of filing his applica- 
tion that no model of his structure had been made. But this model 
was produced, shown to his attorney, and filed in the Patent Office, 
on the 4th of December, 1913, and its existence in 1907 or 1908 is 
plainly indicated by the testimony of the lay witnesses. The fact 
that it has no automobile structure, no collapsible wings, and is but a 
partial représentation of the structure of the patent application, is 
sufficient explanation as to why Janin did not refer to this in connec- 
tion with a model of the complète structure. 

The plaintiflf also attacks this model because it is like the original 
sketch of 1899, and because neither of thèse devices show the changes 
indicated by the erasures upon the original drawings filed in the Patent 
Office. The pontoons on this original sketch are doser to the boat 
structure, while those on the model are further out than the ones shown 
upon the drawings, and the model shows plain signs that thèse pon- 
toons hâve beeïi attached to the wings. The drawings also show the 
piacing of thèse pontoons on the wings and subséquent erasure there- 
from, for the obvious reason that, if the wings are folded, the pon- 
toons would be carried therewith, and hence removed from any possi- 
ble contact with the water. The wings were to be folded for travel up- 
on the land, and the piacing of thèse pontoons upon outrigger braces 
from the hull would be plainly a mechanical équivalent for fastening 
them from braces either to the wings alone or to the wings and the hull 
together. Their original position upon the model of 1907 is sufficient 
évidence to indicate that Janin contemplated the possibility of at- 
taching the pontoons to the wings when désirable, long before the 
completion of the original drawings. 

When we consider the sketch of 1899, however, more serious 
doubts immediately arise. The ideas expressed in this sketch, in the 
model of 1907, and the drawings used in making the application of 
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1911, when considered with the erasures and changes in those draw- 
mgs, show an appréciation of many ideas developed in the prior art 
and in the progress of aéroplane construction, which make it hard to 
beHeve that an untrained youth like Janin could hâve, as early as 1899, 
conceived the perfect device portrayed in the original sketch. The 
book from which the paper upon which this sketch was made was ob- 
tained is about 100 years old. Janin's testimony as to its whereabouts 
and bis knowledge or rediscovery thereof is more or less indefinite. It 
is true, as charged by the plaintiff, that if lie had sought to subsequently 
prépare a sketch for which he intended to claim an earlier date, his use 
of a book published some 90 years before would prevent any possible 
proof that the paper had not been in existence. But this does not 
settle the question, and the wonderful perfection of his idea is the 
strongest argument that the plaintiff can présent against it authenticity. 
As was said by Dr. Zahm, the plaintiflf's expert : 

"This skptch, as an original conception and invention of a boy of 20, so 
trained, would be the most phénoménal thlng in the history of aeronautlcs. 
This sketch shows the crystallized and perfeeted results of the inventive genius 
of a large number of the foremost students in aviation, many of whom were 
highly trained, and devoted years of time to the study of the principles of 
mechanlcal flight." 

The drawings as well as the model of 1907 show a so-called stick 
control, providing for simultaneous direction of the ailerons and rud- 
ders, which would hâve been considered wonderful a décade after this 
sketch was made. 

The Wright expérimenta, culminating in their patent No. 821,393, 
of May 22, 1906, application filed March 23, 1903, show a similar 
method of opération, but with certain features lacking in which the 
Janin method may be superior. The Bleriot patent. No. 1,009,017, of 
November 14, 1911, application filed January 31, 1908, and the Esnault- 
Pelterie patent, No. 1,115,795, of November 3, 1914, application filed 
January 16, 1908, fix the time when the aeronautical world was work- 
ing upon a somewhat similar solution of thèse problems, but in a less 
perfect manner than that disclosed by Janin. In fact, the ailerons 
themselves, with the vertical and horizontal rudders of the Janin sketch 
and model, were impossibilities, so far as the teaching of the prior art 
is concerned, until the date of the Wright patent, which is the pioneer 
in aeronautic matters. If Janin had the conception in its perfect forra 
at the time of his original sketch, he could hâve obtained a patent for 
a successful aéroplane long prior to the experiments of the Wrights 
at Kittyhawk, N. C, in 1903, when they were perfecting a glider 
without engine power. 

This brings in another question of which the plaintifï makes much. 
The Janin sketch, as well as his model of 1907, indicate an engine in 
the huU of the boat, resembling a gas engine of some sort, which 
would hâve been possible of description in 1907 or 1908, or about the 
time when Janin was in communication with Daniels as to the détails 
of the gas engines which Daniels was building, but which was sub- 
stantially unknown in 1899. In 1899 perhaps naphtha, illuminating gas, 
or oil engines might hâve been in Janin's mind ; but it is not conceiv- 
able that he could hâve intended to represent a steam engine, although 
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he now says that that may hâve been ail of which he knew. His un- 
certainty of recollection and indefiniteness of statement as to just what 
he intended by this représentation of an engine makes it difficult to 
place credence upon his statement that the sketch of 1899 was made at 
that time, in its présent state of perfection. 

But, however this may be, he certainly abandoned ail ideas of de- 
veloping his conception of an aéroplane and slept upon that idea until 
thèse ideas had been given to the world by other inventors, and until a 
patent was granted to the Wrights therefor. The testimony shows 
that he attended aeronautic contests or exhibitions, including some by 
Curtiss himself, that he studied publications and literature relating to 
the development of the aéroplane, and was considered a "nut" in re- 
gard to such matters. Thèse must ail hâve had an unconscious effect 
upon his conclusions and ideas, and it is impossible for him now to go 
back and specify just what idea he had" at any particular moment. His 
testimony indicates this very fact. It may be that the so-called sketch 
of 1899 is a later and différent sketch from the one shown to Hegel- 
stein, who could not testify at the time of the interférence, through 
some quarantine régulations affecting him at about that period. 

But, even so, Janin does not lose more than the right to claim the 
invention of the aéroplane itself, which he evidently abandoned, if he 
had the conception. The making of the model in the year 1907, or 
even in 1908, shows the possession of ail the ideas set forth in the 
sketch, and establishes a date prier to anything done by Curtiss. The 
existence of this model is established by the date of a letter of recom- 
mendation produced by the witness Staats, dated September 2, 1909, 
and no successful attack h.as been made upon the accuracy of this 
date. 

It must be held, therefore, that the conclusions of the varions au- 
thorities in the Patent Office and of the Court of Appeals, that Janin 
had successfully established conception prior to the date of any opera- 
tive and practical construction or réduction to practice by Curtiss, was 
correct. But Janin's employment of thèse ideas in any model or 
drawing was secret, except as he may hâve made useless paper dis- 
closures to single individuals, until the filing of his application in the 
Patent Office, and we must therefore consider the contention of the 
plaintiff that mère naked conception, not followed by réduction to 
practice, can be defeated by open disclosure and réduction to practice 
at a date intermediate between the two. 

The plaintiff cites the case of Laas v. Scott, supra, as authority for 
the proposition that Curtiss, if we assume his experiments at San Diego 
to hâve been réduction to practice, actually anticipated the filing of 
Janin's application on January 26, 1911, and therefore prior to his 
constructive réduction to practice at that time. Hère the question of 
diligence cornes in. When two applications are filed in the Patent 
Office, the junior application may prevail over the senior, if earlier 
conception, followed by diligence in application, be shown. Lack 
of diligence or abandonment of the idea may be sufficient to defeat 
proof of earlier conception. General Electric v. Steinberger, supra. 
But the date of réduction to practice, by model or structure, is not of 
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itself controlling, when earlier conception and diligence m filing ap- 
plication is présent. See General Electric v. Steinberger, supra, and 
cases there cited. 

Inasmuch, therefore, as Curtiss did not by his San Diego experi- 
ments get away in the fundamental idea f rom tbe prior art, even though 
he improved upon it and upon the disclosures of Fabre, and inasmuch 
as Janin has successf ully established conception prior to any of Curtiss' 
dates, which with due diligence he reduced to practice, so as to be en- 
titled to a finding that his conception had not been abandoned, we 
must again hold that the décision of the Court of Appeals of the Dis- 
trict of Columbia was correct in its finding in Janin's favor. 

The only remaining question is the allégation of inoperativeness of 
the Janin structure as a hydro-aeroplane capable of rising into the air. 
The plaintiff constructed two fuU-sized models, which were exhibited 
at Newport News, in which they sought to show that the Janin struc- 
ture would not fly from the water. The purpose of thèse experiments 
was to demonstrate inoperativeness. Many grounds of criticism bave 
been pointed out in the testimony, indicating that the attempt on the 
part of the plaintifï was not to succeed, but to demonstrate failure 
through the use of thèse models. 

It is not necessary to go so far as to hold, with the défendant, that 
the plaintifï's représentatives willfully deviated from the Janin dis- 
closure. The object sought explains their attitude and does not prove 
a deliberate attempt to deceive. But the fact remains that the tre- 
mendously topheavy and large structure attached to the Janin boat did 
not give an accurate test of the Janin disclosure, and this must be 
viewed from other standpoints. The models constructed for use in 
the model tank at Washington more nearly exemplified the behavior 
of the différent pontoons or floats of the issue. As might be expected, 
a float of the Janin contour and type acted like a fish. It moved through 
the water easily at low speed, and at high speed continued to cleave the 
water with a largely disproportionate increase of résistance, as dis- 
tinguished from the hydroplaning qualities of the model of the Curtiss 
San Diego plane, and of the model type of navy boat designed by Cur- 
tiss. Whether or not the observations and photographs of the Janin 
model are inaccurate, and whether this model would plane at ail, is 
not satisfactorily shown. In fact, it would seem that the Janin model 
has little or no hydroplaning qualities, whatever might be its adjust- 
ment with respect to its water line and the surface of the water. 

This same lack of hydroplaning quality is indicated in the original 
Janin drawings and even in the Janin application of 1913. Janin had 
made no experiments. He had no practical knowledge of hydro- 
planing qualities, and at that time he was still working upon his 
theory of a flying fish, which moves through the water up toward the 
surface before shooting out into the air. It seems reasonably certain 
that a flying fish of this sort could not be made to hydroplane, in the 
true sensé of the word, even with a flat under-surface back to the gills. 
The experiments conducted in the construction of the flying boat 
America bear out thèse propositions, and if Janin anchored his opera- 
tive aéroplane superstructure to an underbody, which would not hydro- 
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plane, but would continue to cleave the water, or to bury îtself wîth 
increasing sucking down tendencies, he would never be able to fly, 
in the sensé intended by the structure defined by the issue in interfér- 
ence. 

But Janin discloses in his original patent application, and in ail of 
his subséquent spécifications, as well as in his drawings, that he in- 
tended to provide his device with a hydroplaning surface. Thèse hy- 
droplaning surfaces were known to the prior art and were matters of 
common knowledge. Complète démonstration and perfection of dé- 
tail are not necessary, in order to obtain the right to an invention of 
the idea illustrated, if a mechanic skilled in the art, following the di- 
rection of the patent application and drawings, could reduce it to suc- 
cessful practice. 

The patents for the Bell téléphone, the Morse telegraph, and the 
Wright aéroplane show that thèse structures, when the patents were 
allowed, were not developed to such form as to be commercially suc- 
cessful or workable. Undoubtediy in 1913, when the final divisional 
application was made by Janin, the state of the art was such that the 
underbody surface of the boat could hâve been made by any skilled 
mechanic in such form as to get the boat off the water. Has Janin 
the right, therefore, to take advantage of the knowledge which would 
hâve been then porsessed, or has he the right to assume that as 
early as January 26, 1911, his disclosure of a fish-shaped body would 
hâve taught the use of hydroplaning surfaces on the underside of his 
boat, separated from the long tail, round or oval in section, of such 
proportions that it would hâve dragged down the device, instead of 
allowing it to hâve been tilted up so as to hydroplane and get ii; the 
air? Janin says in his patent application of January 26, 1911, that 
his — 

"aéroplane structure Is provlded wlth a body portion 1 of elongated forma- 
tion, and whlch may be produced with convenlence from ahimiiium or other 
light and strong material in the shape of the buU of a boat. its forward or 
bow end portion S belng tapered and rounded to lessen the résistance of the 
air and water to its passage therethrough, and its rear oir stem eud portion * 
being aiso tapered and formed upon such lices as may seem best adapted for 
faeilitatlng management and the attainment of high speed." 

Janin contends that his failure to show a hydroplaning surface in 
his divisional application of July 31, 1913, is liké his omission of an 
engine or power-furnishing device in his original application, or like 
the failure of Curtiss, in his application of August 22, 1911, to show 
more in the way of an engine than the outlines of four cylinders and 
a shaft. In fact, examination of the Wright patent for the aéroplane 
itself shows the présence of no engine whatever to drive its propellers, 
and as a matter of fact the original Wright aéroplane patent does not 
even show propellers. 

Failure to show in an application for patent an operative or success- 
ful means of accomplishing the resuit claimed in the application is 
sufficient reason for denying the patent, if the invention is directed 
to such use of the whole as to require .operativeness of the parts cov- 
ered by the claims. If the claims presented describe the entire de- 
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vice, then operativeness is one of the necessary éléments of the disclo- 
sure. On the other hand, the daim may simply show means for ac- 
complishing certain parts of an opération. For instance, an applica- 
tion for a power-driven sawmill patent would not require description 
(either in the spécifications or the claims) of a steam engine to drive 
the belt or shaft. The device would be patentable without describing 
the source of power, and could hâve been patented before the inven- 
tion of the steam engine. 

In an aéroplane, invention might be claimed for the wings alone, or 
for the method of controlling the rudders and ailerons. Take, for 
example, the Bleriot patent, supra, which does not describe the aéro- 
plane, but assumes that a référence to an aéroplane as a machine of 
the type then understood and referred to in the patent was sufficient 
fundamental structure for the application of the claimed invention. 
It would follow that both Curtiss and Janin were justified, so long as 
they were filing an application for the use of an engine of any sort 
known to the world, in leaving to the skilled mechanic, or to the one 
following ihe patent, the use of whatever engine he might think most 
efficient ; the only essential being that it be adapted to the purpose. 

If an inventor should intend to try out a new kind of steam engine 
in an aéroplane, and should find that the weight of the engine kept the 
aéroplane upon the ground, when it had been proved or was known 
that with a light engine the aéroplane would fly, the patent should not 
be held inoperative, because it had not described the particular kind 
of engine which could be used. In the same way, the différent parts 
of a hydro-aeroplane are mechanically interchangeable in so far as 
they do not affect the functions of the machine covered by the claims 
of the patent. Neither the Curtiss nor the Janin application would 
be construed to be limited to the use of a monoplane or biplane, any 
more than to the use of mahogany as distinguished from black walnut, 
or some other wood, in making the hull of the boat. But if it is to 
be a hydro-aeroplane or a hydroplane-aeroplane, in the ordinary sensé, 
it must operate upon the water like a hydroplane, and be able to mount 
into the air for opération like an aéroplane. 

As has been said, Janin made no practical experiments. His knowl- 
edge of the art of hydroplaning seemed at the time of trial to hâve 
developed no further than a gênerai knowledge that planing surfaces 
were necessary. He has the présent idea that he intended his model 
to show sufficient planing surface to get on the water. He contends 
that in 1913 his application presumed such shape for the bottom of the 
hull as to produce a planing effect. It is évident that this was so at 
that time, for the reason that he was already in interférence with the 
Curtiss application, which employed simple hydroplaning surfaces as 
in the construction of its pontoons. The world at that time was well 
acquainted with the idea of hydroplaning, and with the then obvions 
proposition that the speed necessary to obtain lift from the airplanes 
could be reached in any structure having a properly balanced propor- 
tion of wings and engine to the size of the boat, by getting the boat 
up on the surface of the water, where the sucking down would be 
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decreased, and the speed increased, beyond any conditions possible with 
a boat driven through the water. 

From 1908 on Curtiss had been working to so arrange the propor- 
tions of his machine that the hydroplane or hydroplaning surfaces, 
which he and others knew could be made to skim upon the water, 
would be sufficient to make possible the starting of his engines, han- 
dling of the machine until speed was obtained, the balancing of the 
machine until in the air, and also the arrangement of his parts so that, 
upon returning to the water, he could successfuUy alight thereon at 
the tremendous speed which he must necessarily hâve in order to corne 
down to the water without overturning his aéroplane and falling be- 
fore he struck the water. 

Curtiss was seeking to get away from the multiple form of hydro- 
plane, whether arranged like Fabre, with three points of contact, or 
like Forlanini, with a number of hydroplanes at différent depths in the 
water. Curtiss was also for a time trying to get away from his canoë 
by the use of hydroplane pontoons. He ultimately came back to the 
canoë idea, but placed a hydroplaning surface under the canoë. The 
Curtiss application and the issue in interférence describes a canoelike 
structure as the longitudinal dimension of the hydroplane is consider- 
ably greater than its width. But the issue of the interférence also 
fits, and the words of the issue could be made to read upon the original 
hydroplane structure taken by Curtiss in December, 1910, to San 
Diego for experiment, in which the width was considerably greater 
than the length resting upon the water, if, an aviator had become ex- 
pert enough to so handle his craf t as to keep it in balance until he 
left the water. Dr. Zahm has testified that theoretically this could be 
done, and a man might be ahle to accomplish it in practice. But the 
only practical ideas would be those showing a craft which could be 
operated even in rough weather and by an operator of ordinary skill. 
Curtiss was therefore not able to reduce his theoretical ideas to prac- 
tice, and hence to describe a practical construction, until he obtained 
the canoe-shaped pontoon with a hydroplaning under surface. 

The modem modifications of the Curtiss craft show, so far as the 
under surfaces are concerned, nothing more than modifications of this 
hydroplaning bottom canoë idea. The so-called break or step has 
been found necessary in order to give the advantage of the long rear- 
wardly extending portion of the canoë for the préservation of longi- 
tudinal balance, while obtaining the hydroplaning qualities of the bot- 
tom, which, when the machine was in ordinary balance, would be in 
contact with the surface of the water as displaced by the weight of 
the machine. In other words, Curtiss and other manufacturers of 
hydro-aeroplanes hâve added the tail, but at a différent level to the 
original hydroplaning pontoon of the Curtiss application in interfér- 
ence. 

This is not a necessary élément of the claims in interférence. Abil- 
ity to rise out of the water, either by planing up on the water in order 
to get up speed, or by acquiring such speed upon the surface as to gain 
the benefit of the air lift of the wings, was assumed by Janin in ail of 
his structures. His concept présupposes a structure in which such 
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speed could be obtained. The Patent Office rejected both his applica- 
tion and Curtiss' application, in so far as they attempted to claim a 
form of device aimed only at reaching this speed. The original Eng- 
lish publication of Froude and the Forlanini publications, as well as 
the many hydroplane patents of the prior art, were sufficient citations 
upon which to reject any claim of basic invention or discovery by 
either Curtiss or Janin of a surface available only for speeding and 
hydroplaning. 

The invention consisted in so arranging the other parts of the ma- 
chine, including the latéral pontoons and the single boat structure, as 
to make a practical hydro-aeroplane the basis of the issue in interfér- 
ence. Janin stubbornly insists to the présent day that his fish-shaped 
device possesses planing qualities; but any skilled mechanic, with 
knowledge of the prior art, would, after the year 1908, hâve so con- 
structed the under surface as to make the boat plane, if he found that 
the form of bottom which he was using sucked into the water. Janin 
v^fQuld hâve the right at any time to substitute a planing surface under 
his fish body if he found this désirable, and his structure, in so far as 
the éléments of the issue in dispute were concerned, was operative, 
unless he refused to use the devices taught by the prior art and an- 
çhored his machine, as has been previously stated, just as much as 
if he had suspended weights therefrom. 

The very fact that by a division of his application Curtiss has sought 
to obtain a patent for the construction of a mère glider shows that the 
issue in interférence was not dépendent upon the présence of the pré- 
cise form of hydroplaning surface which he used in his device de- 
scribed in his application of August 22, 1911, or in his device used 
at San Diego on January 26, 1911. It must be held, therefore, that the 
possible and probable failure of the original form of boat bottom de- 
scribed by Janin does not render inoperative the structure of a hydro- 
aeroplane involving only the éléments of the interférence issue. His 
pontoons had planing surfaces located where they would help get the 
boat on the water. 

Given a boat bottom which would hydroplane, the Janin structure 
was certainly operative as a hydro-aeroplane. Such surfaces were 
shown by the prior art at ail times after Janin had his concept clearly 
formulated ; that is, f rom 1907 or 1908 on, provided he did not at- 
t-empt the additional feature of a machine to run on the land. This 
latter device was clearly separable from his structure for getting into 
the air from water, flying in the air, and returning to the water, and 
it must be held, therefore, that Janin had a complète concept and dis- 
closed the éléments of the issue in interférence, even though he sur- 
rounded thèse with devices which were not practical, and which later 
had to be discarded. 

The décision of the Court of Appeals of the District of Columbia 
was therefore correct in awarding the right to the invention of the 
issue in interférence to Janin, and upon the présent case the défendant 
sbould hâve a decree. ^ 
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WIRB WBEEL CORPORATION OF AMERICA t. MADISON MOTOB 

CAR CO. 

(District C3ourt, W. D. Wisconsln. September 23, 1920.) 

No. 88-B. 

1. Patents <S^Zi — ^Presumption of valiiBty from foreign patent strengthened 

by décisions upholding those patents. 

The presumption of vatidity of a patent from the successive Issuanee of 
similar patents in various foreign countries Is strengthened by decrees of 
the courts of foreign countries sustaiuiug the patents in those countries. 

2. Patents <g=>32 — Presumption frcnn forngn dccree sustaining is rebutted by 

decree holding void. 

The presumption of validity of a patent arlslng from the issuanee of 
foreign patents and from decrees sustaining those patents Is rebutted by 
a decree of the United States court of another circuit holding the patent 
void, which was sustained by the Circuit Court of Appeals. 

3. Patents O^SaS— 1,04Î,Î02, elaim 9, for autooMAile wlrei wheeis, held 

valîd and infringed. 

The Pugh patent, No. 1,047,702, clalm 9, for automobile wire wheels, in 
which the spokes from the luner side of the hub were attached to the op- 
posite side of the rim, held to disclose invention and to be infringed. 

In Equity. Suit for inf ringement of patent by the Wire Wheel Cor- 
poration of America against the Madison Motor Car Company. De- 
cree directed for complainant. 

F. P. Davis, of Chicago, 111., and Clarence S. Walker, of Buffalo, 
N. Y., for plaintifï. 
Oscar W. Jeffery, of New York City, for défendant. 

EVANS, Circuit Judge. [1] Patent in suit, No. 1,047,702, was 
issued to J. V. Pugh December 17, 1912, after a similar grant on the 
same wire wheel had been made by Great Britain on January 6, 1910. 
Pugh also sought and obtained a patent on the same wheel from the 
French government, and also from the German government. The 
presumption of validity arising by virtue of thèse successful grants is 
strengthened by the judicial pronouncement of the German and French 
courts in f avor of the validity of the respective patents granted by those 
governments; and while the state of the record is such that no in- 
telligent conclusions may be drawn from the English litigation, it is 
nevertheless apparent that the Pugh wire wheel was and is freely rec- 
ognized in England as the patented product of this inventer. 

[2] This presumption, at best rebuttable, is overcome by the déci- 
sion of Judge Hand holding the patent invalid. The suit which re- 
sulted in this decree was well contested, and the décision was affirmed 
by the Court of Appeals without opinion. 266 Fed. 229. The opinion 
rendered by Judge Hand in Wire Wheel Corporation of America v. 
C. T. Silver has been published in 266 Fed. 221. 

[3] The dififiiculties that a court meets in determining the issue of 
f act upon which the validity of a patent dépends is well stated by Judge 
Hand ; 

"Doubtless It Is always a diflBcult question to say, when any new step is 
taken in an art, what degree of Imagination it required. Possibly judges are 

®=>For other cases see same toplo & KBY-NUMBEE In ail Key-Numbered Dlgesta & Index*» 
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not well qualifled te restate to themselves the stage In the technique of the 
art reached when the step was taken, or try to put themselves in the position 
of those who took It, yet the settled law requires them to do so, and, if not, 
novelty and Invention would be synonymous. I know of no objective tests 
which wiU serve to answer that question, whlch arlses In nearly every case ; It 
must be solved by an attempt to reconstruct the scope and limits of imagina- 
tion of the ordlnary skilled man." 

In the last analysis, my décision, or any court's décision, must turn 
upon the test applied to Pugh's contribution to the automobile wheel 
art. That he made a contribution no one will deny. Whether that 
contribution évidences mère mechanical skill, was a solution of an en- 
gineering problem, or constituted invention, is the sole question for 
détermination. 

While wire wheels were old in 1909, and had been used on light 
automobiles, Pugh constructed a wheel that was usable on the stock 
automobile, then rapidly growing in favor. The court is not called 
upon to décide whether wire wheels are, or were in 1910, better than 
"artillery wheels," the wheels with wooden spokes. Neither is it to 
détermine whether wire wheels with two sets of wire spokes may not 
be constructed as strong and as practicable as the wire wheel which 
Pugh built. Invention may appear in Pugh's wheel, notwithstanding 
wire wheels with two sets of spokes hâve been manufactured that 
resist strain and quite generally give satisfaction. 

That there is some demand for, and some value to be found in, the 
wire wheel, cannot be denied. Whether that merit pertains to the 
ease with which the wheel may be removed, whether it consists in in- 
creased attractiveness in appearance, or in réduction of weight of the 
automobile below the springs, or in greater adaptability in other re- 
spects, is quite immaterial. Any one of them would be sufficient to 
justify the issuance of the patent, if invention otherwise appeared. 
What, then, was the problem? What, the solution? 

Pugh's problem was not merely to construct a wheel with wire 
spokes, nor to construct a dished wire wheel. It was to construct a wire 
wheel that would stand the usage to which an automobile wheel would 
necessarily be put, and it was to be placed upon the axle of an auto- 
mobile, the gênerai construction of which had been fixed and deter- 
mined by long usage. For example, the tread was established; the 
relative location of the wheel and the steering knuckle and the brake 
appliances was fixed. The automobile in common use at the time was 
heavy, and growing heavier. It was used for rapid transportation. 
Sudden and unexpected jars were so great that the wheels must of 
necessity be so strong as to carry the load and stand the bumps, and 
also to withstand the strains and shocks that corne from the sides. 
Likewise the wheels must be interchangeable with the "artillery 
wheels." 

That the two wire spoke wheels answered the requirement so far as 
load was concerned may be readily conceded. That the ordinary by- 
cycle wheel did not meet the strains and shocks from the sides is also 
apparent, without démonstration. To widen the hub from which the 
spokes radiated would unquestionably help ; but it created a new prob- 
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lem. Such a hub resulted in a widened tread. Thîs was an insur- 
mountable objection. Pugh therefore had to construct a wheel of the 
necessary strength in ail respects, one that did not widen the tread, 
one that made possible the close relative position of the wheel and the 
steering knuckle and the brake, and that toôk proper care of the 
strain on the rims, and yet retained the lightness and other desired 
advantages of a wire wheel. 

His problera was not merely to increase the number of spokes and 
vary the position, as experiment might require. He was not foUowing, 
but reversing, mechanical and engineering practices and teachings, when 
he transposed the base and the apex of the "two sets of tension spokes 
Connecting said inner end of the hub with the opposite sides of the 
rim." Relocation of spokes, or a mère increase in the number of 
spokes, may not in itself hâve constituted invention. But to trans- 
pose the base of the angle to the rim and the apex to the hub, in such 
a manner that the "two sets of tension spokes connected the inner 
end of the hub with the opposite side of the rim," was a new step, and 
the basis for the next step, which two steps resulted in a dished wheel, 
that was interchangeable with an artillery wheel, and it seems to me 
called for inventive ability, rather than mechanical skill. 

The transposition of the base and the apex of thèse tension spokes, 
and the connection of the rim and hub in the manner described, was 
not ail of Pugh's contribution. This alone would not bave secured 
the desired results. But by extending the hub and Connecting its 
outer end with the rim by a third set of tension spokes, as called for 
in the third élément of the claim, Pugh met the problem of side 
strain and at the same time increased the efficiency of the tension 
spokes. 

It is true hè had before him his own invention of 1905, as well as 
Hammon's and Harrington's, and Frenier's, and Sharp's, and others; 
and he knew how the manufacturer had successfully made bicycle 
wheels. But his problem was a vastly différent one. If it were mere- 
ly a matter of getting sufficient strength to carry a heavy automobile 
load and resisting side strains and shocks, the Patent Office might well 
hâve said that his solution varied from other wheels merely in lo- 
cation and sélection of spokes; but, as heretofore pointed out, Pugh 
was constructing a wire wheel that had to be placed upon an auto- 
mobile in such a manner as not to interfère with the established tread, 
or with the effective use of the steering and brake appliances. 

It is not difficult, after a problem bas been solved, to take patent 
after patent, pick one feature from one patent, and another from the 
next, and then say the completed product is so near the patented 
product that the final step constituted but the work of a mechanic. 
But invention cannot be so determined. Rather must the mark of 
distinction fall on him who, appreciating both the means and desired 
ends, conceives of a relation of éléments, old or new, in whole or in 
part, that will produce the desired results. It is quite immaterial if, 
after the conception is announced, the =Wlled mechanic readily under- 
stands it, or with slight or no difficulty builds the new device by 
practices or means well known to his trade. 
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Pugh's wire wheel, with "a wheel rim so disposed tliat its center 
plane is nearest the inner end of the hub, with two sets of tension 
spokes Connecting the inner end of the hub with the opposite side of 
the rim, and a third set of tension spokes Connecting the outer end of 
said hub with said rim," was absolutely new. It was not at ail the 
development of the bicycle wheel, or of any symmetrical wheel. The 
changed position of the base and the apex of the tension spokes, 
whereby the inner end of the hub was connected with the outer sides 
of the rim on such a wheel, was new. The stay spokes "connecting 
the outer end of the hub with said rim" may hâve been old, and its 
use alone and by itself would be a natural or obvions way of strength- 
ening the wheel against side strains, yet it must be viewed hère as an 
élément in a new combination and its function not limited to resisting 
side strains. 

That this conception of Pugh was not the solution of a mère engi- 
neering problem, or within the grasp of a skilled mechanic, who at- 
tempts to solve a problem as soon as the problem is presented, is, I 
think, demonstrated hy Pugh's own expérience. He was an engineer, 
unusually well acquainted with the wheel-building industry, the orig- 
inator of numerous inventions, and the owner of many patents. He 
combined technical training with practical expérience, and the rich 
reward which success entailed furnished him with an urgent induce- 
ment that few could appreciate better than he. He sought a practical 
wire wheel for automobile use. 

In 1905 he patented his two-spoke wire wheel. In 1909 he made 
application for his wire wheel for heavy automobiles. During that 
period (1905-1909) he met with rebuff after rebuff, and witnessed the 
too évident failure of his 1905 invention as the wheel for cars in gên- 
erai use. Even when his first application was filed in 1909, the final 
solution was beyond his conception or his imagination. Then, three 
months later, he filed his new spécifications, disclosing the wheel hère 
under considération. If the solution of the problem was so difficult 
for this man, who thus combined expérience, patent knowledge, famil- 
iarity with the art, engineering knowledge, and familiarity with the 
demands of the trade, can the court say that his contribution evidenced 
merely mechanical skill? 

It is hardly necessary to refer to the décisions. Inasmuch, however, 
as my attention has been.called to opinions written by myself in Walk- 
er Manufacturing Co. v. Illinois Brass Manufacturing Co. (C. C. A.) 
265 Fed. 279, and Bone v. Marion County, 251 U. S. 134, 40 Sup. Ct. 

96, 64 L. Ed. , 249 Fed. 211, 161 C. C. A. 247, the décisions in 

Deister Concentrator Co. v. Deister Machine Co. (C. C. A.) 263 Fed. 
706, and Superior Machine Tool Co. v. Cincinnati Lathe & Tool Co., 
259 Fed. 273, 170 C. C. A. 341, might well be added. 

Thèse cases are cited, not as précédents (for there can be no précé- 
dents where the facts are dissimilar), but to illustrate how far the 
courts hâve gone to uphold patents where the asserted inventive nov- 
elty consists of new arrangements of éléments that are old. In passing 
it might be said that the court did not hold the patent in the Bone Case 
invalid. In the Deister Concentrating Co. Case a patent was upheld 
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ivhere the contribution to the art consisted largely in new locations or 
positions of éléments (riffles and planes in a concentrating table) that 
were old. In McCord v, Woods, 249 Fed. 203, 161 C. C. A. 239, the 
patent was upheld where the contribution consisted of a selected loca- 
tion of corrugations on a journal box, placed there for strengthening 
purposes. Reliance was there placed upon the décision of the Court 
of Appeals for the Second Circuit in Stilwell v. McPherson, 218 Fed. 
839, 134 C. C. A. 611, where a patent on culverts was upheld that 
involved strengthening by corrugations. 

True, in ail of thèse cases the state of the art at the time of the 
issuance of the patent was an important and material factor in the 
détermination; but in none of them was such inventive genius dis- 
played as is hère shown by Pugh. Entertaining thèse views, I cannot 
escape a conclusion that is opposed to the one reached by Judge 
Hand. Claim No, 9 is valid. 

Infringement. Upon the question of infringement there is little to 
be said. Claim No. 9 reads upon the defendant's wheel. I find nothing 
that would justify me in narrowing the claim or the construction to be 
placed upon it so as to defeat infringement. 

The decree must therefore be for the plaintiff. Counsel for the 
plaintifï will draw the proposed decree, submitting it to opposing coun- 
sel before submitting it to the court. Provision should therein be 
inserted that application for a référence may be made at any time after 
60 days from the date of the decree. 



TWBEDIE V. ROYAL CO. 

(District Court, B. D. Missouri, E. D. September 21, 1920.) 
No. 5084. 

1. Patents <g=>328— 1,153,577, for boot top, held valid and înfringed. 

The Tweedle patent. No. 1,153,977, for a boot top or spat, eut so as to 
produce a spring In the front and heel portion, so as to cling close to 
the shoe, held. In vlew of Its commercial success, valid, and also In- 
fringed. 

2. Patents «S^^SB — Commercial success may be considered in detemiining 

validity. 

In determlnlng the validity of a patent in an old and crowded art, the 
commercial success of the patented article may be considered. 

3. Trade-marks and trade-names 'S='68 — "Unfair compétition" deflned. 

"Unfair compétition" consista in the passing or attempting to pass ofit 
upon the public the goods and business of one as belng the goods and 
business of another. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Unfair Compétition.] 

4. Patents <S=>316 — Question ot unfair compétition beld not necessary to déci- 

sion. 

In an action by patentée to restraln infringement of plalntlff's patent, 
and also to restraln défendant from using plalntifTs name in and about the 
sale of articles Infringlng plalntifC's patent — that is, for unfair compétition 
— the question whether, since the article patented by plaintifC was made 

€=3For other cases see same topic &. KËY-NUMBER in ail Key-Numbered Digests £ Indexes 
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and marketed by a corporation under an exclusive llcense, the plalntlff 
had sufflcient interest left thereln to sue to restrain unfalr compétition, 
would not be considered on proof o£ but one sale by défendant of an 
article not bearing plaintiff's name, altbough the sale was made in 
response to a call for plaintifE's article, where such sale was made for 
the sole purpose of making the case upon such question, especially since 
a decree on the issue of infringement found In plaintifCs favor would 
afCord him ample relief. 

In Equity. Suit by Charles Tweedie against the Royal Company. 
Decree for plaintifï. 

Carr & Carr, of St. Louis, Mo., for plaintiff. 

Fritz von Briesen, of New York City, and Albert E. Hausman and 
Delos G. Haynes, both of St. Louis, Mo., for défendant. 

FARIS, District Judge. This îs an actiort by plaintiff, Tweedie, 
against défendant, for an injunction to restrain infringement of plain- 
tiff's patent for a boot top, numbered 1,153,977, and dated September 
21, 1915, and also to restrain défendant from using plaintiff's name in 
and about the sale of boot tops which inf ringe plaintiff's patent ; that 
is to say, for unfair compétition. 

The art is old. Boot tops of the sort called over gaiters, or "spats," 
in the trade, are old. But plaintiff contends that in the boot tops made 
under his patent he has by an improvement brought about an entirely 
new resuit ; that is, that he has produced an article not known to the 
trade before his invention. This resuit he has brought about by such 
construction of his improved and patented boot top as to cause the 
lower portion of the front and the heel thereof to hug tightly the shoe 
and foot on which it is worn. This mechanical resuit is produced by 
so cutting the boot top as to produce a "spring" in the front and heel 
portions thereof. This spring he produces by cutting gores in the two 
component parts which respectively go to make the heel and toe of his 
boot top, and which fit over the heel and front of the shoe on which 
the boot top is worn. The new article so produced by this improved 
method of cutting is, it is urged by plaintiff, not only a "spat" or over 
gaiter, but in addition is a novel device, by which a low shoe may, by 
wearing over same of a Tweedie boot top, be converted, as to every 
appearance, and for ail practical purposes, into a high shoe. 

I need not go into the question of infringement. The proof shows 
conclusively that the article made and vended by défendant is in every 
respect and appearance a précise replica of the plaintiff's product, made 
under a patent issued to him on the 21st day of September, 1915, and 
numbered 1,153,977. Indeed, no very strenuous contention to the con- 
trary seems to be made. The défense largely is that the patent of 
plaintiff con tains nothing new, when regarded in the light of the prior 
art, and is therefore void for lack of invention. 

In an effort to prove this défense, divers patents, articles, pictures, 
and drawings were offered by défendant. Some of thèse were of over 
gaiters, worn by soldiers as early as the time of Frederick the Great; 
others hark back to the winter days at Valley Forge. Touching ail 
thèse it may be said, in passing, that the object and use of them were 
267 F.— 15 
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seemingly more for protection than for artistic effect. None of them 
possessed the feature and resuit claimed for the articles made under 
the Tweedie patent; that is, the production of a new article by the 
device of producing a spring on the heel and toe, or front, which, when 
worn, closely simulated a top shoe or boot, and which, when worn on 
a low shoe, had the effect, both as to comfort and appearance, of con- 
verting a low shoe into a high shoe. No over gaiter or "spat," made 
under any prior patent shown, nor any such over gaiter or "spat" be- 
longing to the prior art, in my opinion produces this resuit. It is only 
in the Tweedie boot top, and iq that made by the defendant's infringing 
article, that this new resuit is shown. 

[1, 2] Concededly the art is an old and crowded one. The oppor- 
tunity, theref ore, for muddying the waters by a référence to the multi- 
tude of articles made and for décades used therein is ample and to an 
exterit cOnfusing. In such a case it is permitted to take the opinion of 
the purchasing public, as deduced from the maniier in which the arti- 
cle made under the Tweedie patent was received by dealers and con- 
sumers. The évidence shows that in a comparâtively short space of 
time the Tweedie boot top practically displaced ail over gaiters and 
"spats" made pursuant to the teachings of the prior art. Expanded 
Métal Co. v. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034; 
Albright V. Langfeld (C. C.) 131 Fed. 473. I conclude there is scant 
doubt of the paterttability of the boot top made under the Tweedie 
patent. Cases of apposite similarity are Greenwald Bros. v. I^a Vogue 
Petticoat Ce, 226 Fed. 448, 141 C. C. A. 278; Greenwald Bros. v. 
Enochs, 183 Fed. 583, 106 C. C. A. 351. It follows that the Tweedie 
patent is valid, and the défendant has clearly infringed it. 

[3] The other phase of the case présents more difficulty. Thé 
évidence shows that the défendant in one instance at least, has been 
selling its products as bona fide Tweedie boot tops ; but it is contended 
by défendant that, since the Tweedie boot top is made and put upon 
the market by the Tweedie Foot-Wear Corporation under an exclusive 
license, the plaintiff herein has no interest left therein which he is en- 
titled to protect by a suit in his own proper person as patentée. Unf air 
compétition consists in the passing or attempting to pass off upon thef 
public the goods and business of one as being the goods and business 
of another. Sayre v. McGill Ticket Punch Co. (D. C.) 200 Fed. 771. 

[4] Upon the proof adduced I need not consider this phase of the 
case. The boot top sold in the single instance presented by the évi- 
dence did not bear the word "Tweedie." The case made simply was 
that a retail purchaser, who asked for Tweedie boot tops was given in 
lieu thereof boot tops made by défendant, and not by the Tweedie 
Boot Top Corporation, under Tweedie's license as patentée. The tops 
in question did not bear any évidence that they were bona fide Tweedie 
boot tops, other than that they were made in the physical similitude of 
the boot tops manu'factured by Tweedie's licensee under the Tweedie 
patent. In other words, the fraud was a mère verbal one, consisting 
in thé single instance set forth, perpetrated by a salesman of défendant. 
The receipt for the purchase price of the boot tops sold as Tweedie's 
did not recité that they were Tweedie boot tops! 'There was no sign or 



UNITED STATES V. QUARITIUS 227 

(267 F.) 

legend, upon the boot tops sold, indicating that they weré made by 
the Tweedie Boot Top Corporation, or that they were made under thé 
Tweedie patent. Such indicia as were shown by the boot tops them- 
selves, absent the false verbal statement of the salesman and the fact 
6f their similarity of manufacture, in fact showed to any purchaser 
who might look that they were not Tweedie boot tops. Moreover, the 
sale in question — and it was the only overt act shown — was made for 
the sole purpose of making the case upon this point which is now 
before me. 

I think, upon the facts, I need not, therefore, go into the somewhat 
vexing question whether Tweedie as patentée is entitled to enjoin the 
alleged unfair compétition in a suit brought in his own name. A for- 
tiori, since a decree upon the other phase found in his favor will in 
my view afford him ample relief, the decree upon the phase of unfair 
compétition will be denied upon the facts. 

Let a decree, finding the Tweedie patent valid, and finding an in- 
fringement thereof, be drawn and submitted, and jurisdiction retained 
for such other and further orders as may be necessary to an account- 
ing. 



UNITED STATES v. QUARITIUS. 

(District Court, E. D. New York. September 10, 1920.) 

1. Indictment and infiormation <S='42 — Information may be flled pending 

bearings by commissiuner. 

An information ean be flled by the United States attomey wliile liear- 
Ings upon the charge are being held before the United States commis- 
sioner. 

2. Indictment and information «^='3 — Offenses not infamous may be prose- 

cuted on information flled witfi leave of court. 

Offenses which are not Infamous, and which do not involve moral 
turpitude, such as violations of the National Prohibition Law, may be 
prosecuted on information filed by the United States district attomey with 
leave of court. 

3. Indictment and information ^=>M — GoVemment must show probable cause 

of guUt to obtain leave to file information, 

Before the court wlU grant leave to flle an information, the govern- 
ment must présent probable cause of guilt. 

4. Indictment and information €='40 — Leave to flle information withheld, 

where only évidence was obtained by unlawful searcli. 

Where the hearing before the United States commissionor disclosed 
that the only évidence against défendant which the government had was 
procured by an unlawful search of the promises, contrary to Const. 
Amend. 4, leave to file the information will be denied, even though the 
évidence so obtained showed probable cause of guilt. 

Application by the United States for leave to file an information 
against Harold W. Quaritius, charging him with maintaining a nui- 
sance, in violation of the National Prohibition Law. Application de- 
nied. 

'ÊsaFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Oigests & Indexes 
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Leroy W. Ross, U. S. Atty., and John T. Eno, Asst. U. S. Atty., 
both of Brooklyn, N. Y. 

Alexander S. Drescher, of Brooklyn, N, Y., for défendant, 

GARVIN, District Judge. The government has applied for leave 
to file an information against défendant upon the charge of maintaining 
a nuisance in violation of the National Prohibition L,aw, commonly 
known as the Volstead Act (Act Oct. 28, 1919, c. 85, 41 Stat. 305). 
Prior thereto the défendant, through counsel, made application for 
leave to be heard when the government should présent an information 
and ask for leave to file the same. 

It is asserted, and not controverted, that on or about July 15, 1920, 
a warrant was issued for the arrest of the défendant upon the charge 
of unlawfuUy maintaining a common nuisance, as prohibited by the 
Volstead Act, and at the same time a warrant was issued for one 
Trainor, defendant's employé, for having liquor in his possession. 
The défendant and Trainor were arraigned before Hon. Henry D. 
Barmore, a United States commissioner, and a hearing was had on 
July 22d. On August Sth the commissioner rendered a décision, in 
which he found as f ollows : 

"In this case évidence Is that fédéral prohibition agents entered store and 
asked for a 'highball.' Défendant Traîner was in charge, and declined to 
serve same, and stated that he had no Ilquor. After waiting about the place 
for a while, said agents, although witnessing no violation of the Prohibition 
Act and having no évidence or reason to believe that any violation was taklng 
place, undertook to and dld, without warrant or authority, go behind bar and 
search and dlscover and seize a bottle containing a' red fluld, which they 
believe to be wlne. There is no évidence as to its alcoholic content, or that 
it had any alcoholic content. 

"They then made further search, and in a closet openlng upon a passa geway 
which connected the saloon wlth a grocery store or ship chandlery, found a 
quart bottle containing a colorless llquld, which they assumed to be alcohol, a 
pint bottle of brown llquld, which they assumed to be whisky, and a jug con- 
taining a green liquid, which they assumed to be crème de menthe. No évi- 
dence was offered that thèse were in fact intoxlcating liquors. The door to 
this eloset was marked 'Prlvate.' 

"The défendant Quaritius, who is the manager of the stores, was not présent 
at this time. Quaritius testified that he is not owner or proprietor, but that 
his mother Is. This évidence is uncontradicted. He further testifled that he 
dld not know of the existence of the supposed liquor ; that, if there, it must 
hâve been there a long time. It further appears that part of the living quarters 
or dwelling of the famlly are on this same floor. 

"There is no évidence of any selling or keeping for sale, such as would con- 
stltute a nuisance." 

Thèse facts, as found by the commissioner, are not disputed by the 
government. 

[1,2] It has been held by this court that, while hearings are being 
held before a United States Commissioner upon a charge, the United 
States attorney may cause an information to be filed. U. S. v. Achen, 
267 Fed. 595, Eastern District of New York, decided March 31, 1920. 
In that case the court cited, among other authorities, U. S. v. Max- 
well, Fed. Cas. No. 15,750, in which Judge Dillon said: 

"We are of the opinion, therefore, that offenses not capital or Infamous 
may in the discrétion of the court be prosecuted by information. We cannot 
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recognlze the right of the district attorney to proceed on his own motion, and 
shall require probable cause of guilt to appear by the oath of some crédible 
person before we wlll allow an Infoimation to be filed and a warrant of 
arrest to issue. But with thèse eafeguards there is no more reason to fear 
an oppressive use of information than there Is reason to fear an abuse of the 
powers of a grand jury. Where the accusation is a grave one, or where the 
charge seems to be doubtful, the court wlll refuse leave to file an Information 
and compel the district attorney to lay it before a grand jury. But it is well 
known that the Internai revenue laws hâve created a large number of minor 
offenses, many of them involvlng no moral turpitude, and that the cost of pro- 
ceeding by a grand jury and the delay are burdensome and Inconvénient both 
to the government and the défendant. In this class of cases, most of which are 
not defended, great and unnecessary expense vyill be saved by proceeding by 
information, and we not only think the practice légal, but one which, in cases 
of this kind, should, with the restrictions above mentioned, be adopted and 
encouraged, rather than condemned.'' 

[3, 4] It thus appears that the government must présent probable 
cause of guilt before the court is warranted in permitting an informa- 
tion to be filed. But there must be more than probable cause of guilt. 
No information should be filed where it clèarly appears that the only 
évidence which the government can ofïer has been obtained as a re- 
suit of a violation of the constitutional rights of the défendant. It 
will not be contended that, if no évidence was presented, except hear- 
say évidence, the court should permit an information to be filed. No 
prosecution should be instituted, and the défendant subjected to the 
inconvenience, the expense, and perhaps the disgrâce, connected there- 
with, aggravated when a trial is had, if it is clearly apparent that the 
resuit of such trial can only be a direction of a verdict for the de- 
fendant, by reason of the fact that the government must rely upon 
évidence that is incompétent and cannot be received. The Fourth ' 
Amendment to the Constitution reads as follows : 

"The right of the people to be secure in their persons, houses, papers, and 
effeets, against unreasonable searches and seizures, shall not be vlolated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized." 

The learned commissioner properly observed in his décision : 

"The purpose of this is évident and salutary. It Is designed to prohibit and 
prevent wanton, unnecessary, and burdensome interférence with the people in 
the enjoyment of their freedom and security, without, however, depriving gov- 
ernmental agencies of a valuable and necessary aid in the détection of crime, 
when proper cause for Its employment exists." 

As the agents of the government had no reason to believe that any 
violation had taken place, their search of the premises without a war- 
rant and the seiziire resulting therefrom was a clear violation of the 
Fourth Amendment to the Constitution, and no conviction could be 
had upon évidence so obtained. The rights guaranteed to the people 
by the Fourth Amendment, supra, cannot be disregarded. As a part of 
the fundamental law of the land, they were granted as a safeguard 
against oppression. By this the poor and friendless are protected, as 
well as the rich and powerful. The Constitution knows no distinc- 
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tion. It applies to ail, and the courts will scrupulously regard its 
provisions. 

In justice to the learned United States attorney, it should be ob- 
served that, after careful inquiry, upon ascertaining that no further 
évidence was available, he applied for leave to withdraw the applica- 
tion. It is believed, however, that, in view of the importance of the 
question involved, a judicial détermination should be had, to the end 
that any misunderstanding of the meaning of this amendment may 
be removeà. This court will not make an order allowing an informa- 
tion to be filed, where it is apparent that the prosecution cannot pre- 
vail. Application denied. 



In re O'SULLIVAN. 

(District Court, D. Montana. July 28, 1920.) 

Attorney and client <S='4 — ^Admission of ali^i to bar denied. 

Under a rule of the District Court that any one admltted to the state 
bar may be admltted to its bar, admission denied to an alien where, whlle 
the state law provides for admission to the bar of a résident alien, who 
has bona flde declared his intention to become a citizen, appUcant's péti- 
tion for admission to citlzenship, six years after his déclaration of in- 
tention, was denied by a state court. 

On application of Emmet O'SulIivan for admission to the bar. De- 
nied. 

A. W. O'Rourke, of Helena, Mont., for petitioner. 

BOURQUIN, District Judge. Applicant before the court, in his 
behalf the usual certificate is filed, his admission to this bar is moved, 
and that he is not a citizen, but only a déclarant, is by one of his 
sponsors orally stated. The court required an affidavit of status. 
This filed, it now appears that applicant declared intention on June 3, 
1914, and that his pétition for naturalization was by a state court 
denied with préjudice on June 9, 1920. Other allégations are of his 
military service, of injustice of the state c^urt's order, and of intent 
to move that the order be vacated. 

The state law admits to the bar any résident alien "who has bona 
fide declared his intention to become a citizen." The court rules pro- 
vide that any one admltted to the state bar "may be admltted" to this 
bar. Both require the applicant to make oath to support the Constitu- 
tion. Pretermitting considération of the policy of alien members of 
the bar, it is clear both law and rules contemplate (if aliens were in 
the mind of those who drafted the rules) that only aliens whose there- 
tofore declared intention will in due course ripen into citizenship are 
to be admltted to the bar. If the déclaration is annuUed, lapses by 
limitation, as applicant's will within a year, or for any reason cannot 
resuit in citizenship, it is no basis for admission to th; bar. 

Applicant is of thèse latter catégories. His- déclaration of intention, 
if not annulled by the state court's judgment, is at least rendered im- 
potent and destroyed as a basis for naturalization. The situation i? 
analogous to Norman's Case (D. C.) 256 Fed. 543, so far as said order 

.^— T. Pnr otber casea see saine topio & KBY-NUMBKR in ail Key-Numbered Dlgests & Indexe* 
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is concerned, and hère, as thêre, such order is a judgment command- 
ing respect. If applicant ever attains citizenshîp, it will be in accord 
with the suggestion of Norman's Case, involving a new, if any, déc- 
laration of intention. 

In view of tHe premises, the motion to admit him to the bar of this 
court is denied. 



CONSOLIDATED GAS CO. OF NEW YORK v. NEWTON, Atty. Gen., et aL 

(District Court, S. D. New York. August 4, 1920. Supplemental Opinion, 

August 11, 1920.) 

1. Cas ©='14(1) — Statutory rate conflscatory; length of test. 

A computatlon of the cost to a gas company of prodncing and dla- 
trlbutlng gas, coverlng a perlod of 20 inonths, showlng that at the statu- 
tory rate the net eamlngs of the company were not more; than 3% 
per cent, per year on the value of the property employed, followed by a 
perlod of nearly a year in whlch the prlce of labor and materlals enterlng 
Into the production had not decreased, held a sufficlent test to authorize 
the court to find that the rate is Insufficient to afford a reasonable return, 
and to enjoin enforcement of the statute untU It may be shown that 
changed conditions warrant ita restoration. 

2. Gas <®='14(1) — ^Enlianced value of plant to be considered in flxing reason- 

able rate. 

In Computing the value of the "rate base" of a gas company, on whlch 
it is entltled to earn a falr return, the enhanced value of Its permanent 
property, as land, plant, and machlnery, due to exlsting conditions more 
or less permanent, whlch would Increase the cost of reproduction, should 
be allowed. 

3. Gas "S^MCl) — ^Dépréciation of plant ^ elemant In Computing rate base. 

Dépréciation of plant held not a factor in Computing the rate base of a 
gas company, where the cost of reproduclng a plant of the same capacity 
Is adopted as the valuatlon; but excessive cost of future renewals over 
what it would be if the plant were new must be borne by usual profits. 
Z%. Gas €=14(1) — Dépréciation affects rate base, computed from original 
costs, only if it affects capacity. 

Where the rate base is computed from the original cost of a gas plant, 
dépréciation should be deducted from the original cost In arriving at the 
cost of a présent plant of equal capacity, in so far as It is reflected In a 
loss of capacity, with an allowance fî r past renewals to offset past dé- 
préciation ; but If the capacity bas remained the same, dépréciation should 
not be a functlon of the rate base. 

4. Gas <S='14(1) — Eight of company to eapitaliïe franchise. 

Where the Législature of a state, in authorizing the consolidation of 
gas companies, recognized their right to capitalize the value of thelr fran- 
chises, such right held not lost because the franchises were subject to 
the consent of the municipal authorities to open the streets, and the 
period had explred within which any new mains could be laid In streets 
already overcrowded. 

5. Evidence '®=>354(18) — ^Books of gas ccmapany a^ndssible asainst state 

authorities. 

Books of a gas company, long recognized by statute as a public service 
corporation, and made subject to régulation of a commission, whlch has 
power to supervise and prescribe the form of Its records and books, held 
admissible in a suit between the company and the state authorities. 

6. Ga* '&=»14(1) — ^Violation of contract as bar to équitable relief against con- 

flscatory rate. 

A gas company held not barred from relief in equlty against conflsca- 
tory rates Imposeâ by the state, because at times in the past its gas was 
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slightly below the légal standard, as shown by tests made by the city, 
but not by its own tests, which were reported dally to the clty, and fo 
whlch no objection was made, and where the variation was not sub- 
stantial. 

7. Gas "S^Md)— Sale promotion departmrait as item of cost of distribution. 

The cost of a department of a gas eompany for promotion of the sale 
of gas and gas-using machines and appliances held a legltimate item of 
expansé of distribution. 

8. Gas ®=»14(1) — ^Beoeflts and pensions to employés as items of cost of pro- 

duction. 

Items of expense Incurred by a gas eompany, such as furnlshing auto- 
mobiles for use of its officers, payment of beneflts to sick or disabled 
employés, and pensions to superannuated employés, held prima facie 
a legltimate part of the cost of production, and within the discrétion of 
its officers. 

9. Gas <8='14(1) — ^Interest paid 00 dqrasits of consumers not allowable as 

item of cost of distribution. 

Interest paid by a gas eompany on deposits of consumers held not a 
proper item to be charged to cost of distribution. 

10. Gas <S=14(1) — Court may make decree enjoining conâscatory rate coo- 
ditional. 

While a court Is wlthout power to ftx gas rates, its power to grant an 
Injunction Is discretionary, and In enjoining enforcement of a statutory 
rate as conflscatory it may make Its decree conditional, and where the 
State Public Service Commission bas no power to flx a rate greater 
than the one enjoined, it may require the eompany temporarlly to charge 
no more than a flxed rate, and impound the excess above the statutory rate 
to await action of the Législature, the rate flxed pursuant to such action 
to relate back to the date of the decree. 

11. Equity <^^410(7) — Rulings not required on eacb exception to master's 
advisory report. 

In a suit to enjoin enforcement of a atatute flxlng a gas rate as con- 
flscatory, where référence to a master is not on consent, but to make 
flndings of fact, which shall be advisory only, the court Is not required to 
make flndings on each exception to the master's report. 

In Equity. Suit by the Consolidated Gas Company of New York 
against Charles D. Newton, as Attorney General of the State of New 
York, Lewis Nixon, constituting the Public Service Commission of the 
State of New York, First District, and Edward Swann, District At- 
torney of the County of New York. Decree for complainant. 

See, àlso, 260 Fed. 244. 

This is a suit in equity, brought by a gas eompany In the city of New York 
to enjoin the exécution by the défendants of chapter 125 of the Laws of 1906 
of the State of New York, which Imposed on the plalntiffs, among others, a 
limitation of 80 cents in the rate which it might charge to consumers. The 
suit was beguï in January, 1919, and made défendants the Attorney General 
of the State, the district attorney of the county of New York, and the Public 
Service Commission of the First District, who are charged with the prosecu- 
tlon of violations of the statute. 

A master was appointed on May 16, 1919, to take testimony, make computa- 
tions, and report back to the court with ail convenient speed. Over 15,000 
printed pages of testimony were taken, upon which the master bas filed a 
report. More than 100 exceptions bave been filed to the report, and the cause 
now comes on for hearing on thèse exceptions. 

The suit is in séquence to a former suit under the same statute, begun on 
May 1, 1906, against the predecessors of thèse défendants and the ci.ty of 
New York. This was also tried before a master and argued before the Circuit 
Court, whlch granted a decree in favor of the plaintiff. Consol. Gas Ce. v. 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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New Tork (C. C.) 157 Fed. 849. The défendants appealed to the Suprême 
Court, whieh reversed the decree and dismissed the bill, glvlng leave to the 
plalntiff, however, to file a new Mil at any subséquent time, when expérience 
might hâve demonstrated that the rate flxed by the statute was Inadéquate to 
a fair return upon the value of Its property. Willcox v. Con. Gas Co., 212 U. 
S. 19, 29 Sup. et. 192, 53 L. Ed. 382, 48 L. R. A. (N. S.) 1134, 15 Ann. Cas. 
1034. This décision veas rendered on the 2d day of January, 1909, so that the 
défendant allowed 10 years to elapse, during whlch It operated under the 
statutory rate, before beglnnlng this suit. 

The bill is of the usual sort in rate cases, alleging that the rate Is conflsca- 
tory, in that if prevents a f air return upon the property of the company, that 
the' penalties imposed by the statute are so large as to crush it in the event 
of disobedience, and that it bas no means of testing the constitutionality of 
the act, except by a suit in equlty. The jurisdiction of this court and the 
equity of the bill, If the allégations are maintained, is not disputed, and is 
amply supported by prior adjudications in similar cases. 

The plaintlff is a corporation organized under the laws of the state of New 
Tork under chapter 367 of the Laws of 1884, which permitted the consolida- 
tion of six gas companles then doing business in New Tork City, ail of which 
had been in existence for a long time, one of them as far back as 1823. At 
the time of the consolidation the value of the stock of the six companies as 
then quoted on the Stock Exchange of that city was close to $40,000,000. The 
stockholders âgreed upon a plan of consolidation in accordance wlth the stat- 
ute, In which they flxed the value of their franchises as $7,781,000, and the 
value of their other property at about $30,000,000. For this, stock in the 
amount of $37,785,000 was issued, of which over $2,000,000 was held in the 
treasury and the other $35,000,000 issued dlrectly to the stockholders of the 
constituent companies. The company began business in November, 1884, and 
the stock was increased in April, 1900, to $54,595,000, and later in July of that 
year to $80,000,000. At the présent time there is outstanding $100,000,000 of 
capital stock and $25,000,000 of 7 per cent, convertible bonds. 

The master found the value of the assets of the company, Including its 
franchises, at about $75,000,000, and its annual sale of gas at the présent time 
about 19,000,000,000 cubic feet. Upon this he found a probable income for 
the current year of about $900,000, representing not more than 1.2 per 
cent, on the value of the property' as found. He further found that the 
necessary rate of return at the présent time was 8 per cent., requiring an 
income of about $6,000,000 upon the same value. 

The master found the net cost of delivering gas to the consumer by the 
company was 75.18 cents per 1,000 cubic feet. This flnding he based upon the 
full year 1918 and the lirst 8 months of the year 1919, contenting himself with 
the statement that the priées of labor and materials since August 31, 1919, had 
become higher than during the perlod of 20 months which he had considered. 

In view of the voluminous testimony and the great number of issues which 
are concemed, it would serve no purpose to recite in détail more of the find- 
ings or any of the évidence. 

William L. Ransom, John A. Garver, Charles A. Vilas, and Jacob 
H. Goetz, ail of New York City, for plaintifif. 

John P. O'Brien, James A. Donnelly, and Harry Hertzofï, ail of 
New York City, for défendant corporation counsel. 

Wilber W. Chambers and Clarence R. Cummings, both of Albany, 
N. Y., for défendant Attorney General. 

William Hayward, John Holley Clark, Jr., and Ely Neumann, ail of 
New York City, for défendant Public Service Commission. 

LEARNED HAND, District Judge (after stating the facts as 
above). This bill was filed under the leave given in Willcox v. Consoli- 
dated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. R. A. 
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(N. S.) 1134, 15 Ann. Cas. 1034, to begin a new suit o£ the same kind 
after a period of probation should hâve tested the adequacy of the 
rate established by the statute. Ten years passed before this was donc, 
and the expérience gained meanwhile would, under ordinary circum- 
stances, hâve been sufficient. However, during that period there oc- 
curred the extraordinary rise of priées due to the Great War, vi'hich 
has made the future harder to forecast upon the basis of 10 years' past 
expérience than could hâve been apprehended in 1909, and as a resuit 
we are not in so good a position at the présent time to judge of the 
future eflfect of the statutory rate as we should normally hâve been; 
i. e., the expérience bf the first 7 of the 10 years is of little présent 
value. 

The Proper Period for a Test. 

[1] The défendants wish me for this reason to take an average over 
the whole period, both for cost of production and capital valuation. 
Now, whatever may be the proper method, that certainly is wrong. 
The case is not one in which an average can safely be made, because 
the variations in priées which the whole period covers are not normally 
récurrent. Averages présuppose that the resulting figure will cover 
variations, which, though certain, or nearly certain, within the period 
taken, are impossible of exact prédiction in their occurrence. They 
may therefore be spread over a period precisely as an insurance loss 
is spread. The récent rise in priées is not of this kind, because there 
is no reason whatever to suppose that during the next period of say 
S years, which is long enough to justify some présent action, the same 
causes will operate in reverse as hâve operated in the past. An average 
would be therefore meaningless. Either the évidence of the last 3 
years is sufficient basis for a forecast or it is not. If not, ante bellum 
values should be used merely for lack of any better ; if so, the average 
of the last 3 years is the proper basis. 

It is quite true that, if thèse prices could fairly be regarded as such 
temporary aberrations as the rate was meant to cover, this would not 
be so. Persons who embark their money in such enterprises must take 
the bitter with the sWeet, and the lean years with the fat. Rates, when 
established, are not intended to make a ni ce adjustment to ail ensuing 
conditions ; they are too long and costly to fix, especially in court. In 
such cases it is fair to take a period of years as the défendants wish and 
to compare that with the rate. But if, as I think, we hâve now fair 
warrant for supposing that we are in a condition not contemplated at 
ail when the rate was fixed, ail such considérations disappear. 

Several reasons lead me to believe that présent price levels are not 
merely transitory, though I recognize the danger of any prophecy. 
Whatever their précise cause, it is universally conceded to be due to the 
Great War, and by that I mean, of course, not to the prosecution of 
hostilities, but to the économie exhaustion and inflation of the circulat- 
ing médium which thèse involved. In gênerai, it is a safe inference to 
suppose that Europe will not be able to résume its ante bellum produc- 
tion for a time measured rather by years than by months, and that 
the f ecovery of à sound financial condition will ta;ke longer. We in 
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this country are not only influenced by conditions in Europe, but we 
are subject to our own local inflation and disorganization o£ industry, 
f rom which no one can know when we shall recoyer. The question is 
a practical one, and cornes, I thinlf, down to this : 

The plaintifï is faced with a condition which permits it to receive 
much less than the return which the statute contemplated, and which 
the Constitution is thought to insure it. So far as human foresight can 
see, that condition, though probably not permanent — certainly in its 
présent exaggerated form — is bound to exist over a period of some 
years, at least in such things as coal, oil, and labor, which are the plain- 
tifif's chief costs. There is, then the certainty of a continued loss for 
an indefinite, but substantial, time, due to causes which were not in 
existence and could not possibly hâve been apprehended 14 years ago, 
when the rate was fixed. Does this prospect justify the court in aban- 
doning the inertia which it properly feels when the complaint is based 
upon temporary variations? Is it fair to continue to impose a rate 
which has clearly ceased to correspond with the underlying presupposi- 
tions upon which it was based? I think that the prospect does justify 
the court, and that the rate has become unfair, at least until the con- 
ditions change. 

Three reasons justify this assumption now, each of them serving to 
protect the public against the conséquences of a mistake. The first is 
that at worst the rate will not be finally declared insufficient. As in ail 
such cases, the défendant will hâve leave at any time to vacate the de- 
cree upon showing that the old priée levels hâve been reached, or near- 
ly enough to put again into effect the statutory rate. This does indeed 
impose a burden of proof upon the state when that time cornes, but a 
déniai of any relief now causes certain and irrémédiable damage to 
the Company for so long as présent priées remain. While constant re- 
adjustments are impracticable, and for this reason public service com- 
panies must endure transitory periods of insufficient profit, high and 
rising price levels hâve already lasted a period of 30 months, January 
1, 1918, to August 1, 1920; enough, I think to throw the initiative up- 
on the state of showing that conditions hâve changed, when they do 
change. The second factor is the présent discrepancy between the rate 
and a fair profit which gives a reasonable assurance that the period 
and the fall in priées must be substantial before the rate can prove suf- 
ficient. It also makes more imperative some relief to the company. 
The third factor is that it is not in the least essential that the state 
should hâve recourse to the unwieldy process of a new suit, which an 
application at the foot of the decree in effect would be. The L,egisla- 
ture, by an amendment to section 72 of the Public Service Commis- 
sions Law of New York (Consol. Laws, c. 48), may at any time give 
to the Public Service Commission jurisdiction over rates, not only be- 
low, but above, the statutory maximum, whenever the statute is in 
abeyance. Indeed, that might hâve been thought to be now the law, 
had the opposite not been declared in People ex rel. Municipal Gas Co. 
v, Public Service Commission, 224 N. Y. 156, 120 N. E. 132. By such 
a change the whole subject could be regulated by that authority to 
which, if I may say so, it properly belongs, and a procédure establish- 
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ed plastic enough to make unlikely the continuance for 14 years of a 
fixed rate in the face of changes such as hâve occurred. 

So far as I hâve found in the books, a test of two years is enough. 
In the Minnesota Rate Cases, 230 U. S. 352, 469^72, 33 Sup. Ct. 729, 
57 Iv. Ed. 1511, 48 h. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, the 
rate fixed by the authorities for the Minneapolis & St. Louis Railway, 
the only one disturbed, was set aside on an expérience of only one 
year. In Municipal Gas Co. v. Public Service Commission, 225 N. Y. 
S9, 98, 121 N. E. 772, a complaint was sustained which alleged the 
insuificiency of a rate for a period of only two years, 1917 and 1918. 
In Darnell v. Edwards, 244 U. S. 564, 37 Sup. Ct. 701, 61 Iv. Ed. 13l7, 
the period was thought too short, but it included only six months, and 
those not including the récent era of inflation. In Rowland v. St. 
Louis, etc., Co., 244 U. S. 106, 37 Sup. Ct. 577, 61 L. Ed. 1022, a rate 
was upset upon a showing of only two months, coupled with opinion 
évidence of its being.a fair test. Excepting thèse cases, I know of 
no judicial ruling on what length of time is necessary. 

The master has taken complète évidence over a period of 20 months, 
from January 1, 1918, to August 31, 1919. Since that time 11 more 
months hâve passed, during which there has been no fall in price 
levels. The record has some évidence of this down to a later day, but 
of course, not down to the date of this opinion. But évidence is not 
necessary in the face of so patent and obtrusive a fact of daily life, 
and it is quite fair to say that the condition which the master found as 
of August 31, 1919, has been aggravated during the succeeding year. 
The period, despite its unusual character, I find to be a sufficient basis 
for the calculation of the cost of production and the "rate base" for a 
future time long enough to call for some judicial action. 

Computation of the "Rate Base." 

[2] I hâve just said that the présent range of priées seems to me 
applicable, not only to the cost of production, but to the valuation of 
the "rate hase" ; i. e., the permanent means of production, and this nec- 
essarily involves a décision upon the vexed question as to the values 
upon which the company is to be permitted to earn its profit. Costs of 
production involve those items which the company must pay before it 
begins to see any profit whatever ; its économie motive for embarking 
in and maintaining the enterprise dépends altogether upon the return 
which it can get out of the property which it has bought and erected in- 
to an industrial unit. Hence it is the profit, and, strictly speaking, this 
alone, which matters with the stockholders. It must be owned that 
much of the discussion shows either a timidity or an inability to grasp 
any principle in dealing with the "rate base." With déférence, it ap- 
pears to me to be merely an abandonment of any attempt to deal in- 
telligibly with the question to say that cost of reproduction and the 
original cost are each éléments to be considered. That statement can 
mean nothing whatever, unless it is accompanied by a constitutive rule, 
which will establish some standard in the ascertainment of which thèse 
may be used. It would be understandable to say that the two esti- 
mâtes should be averaged, but such a rule could obviously command no 
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support, because it would correspond to no relevant considérations of 
policy. Merely to leave the question with a caution tliat several élé- 
ments are to be considered is to abandon any effort to solve it. 

The récurrent appeal to a just rate and a fair value assumes that the 
effort is to insure such a profit as would induce the venture originally 
and that the public will keep its faith so impliedly given. That, I 
think, involves a tacit comparison of the profit possible under the rate 
with profits available elsewhere; i. e., under those compétitive enter- 
prises which offer an alternative investment. The implication is that 
the original adventurer would compare future rates, varying as they 
would with the going profit, and would find them enough, but no more 
than enough, to induce him to choose this investment. By insuring 
such a return it is assumed that the supply of capital will be secured 
necessary to the public service. As the profits in the supposed alter- 
native investment will themselves vary, so it is assumed to be a con- 
dition of the investors' bargain that their profit shall measurably fol- 
low the gênerai rates. It is, of course, not relevant hère to discuss thèse 
presuppositions, since they hâve now the support of authoritative law. 

Certain risks in ordinary compétitive enterprises can be reason- 
ably anticipated, and business practice includes them in an amortiza- 
tion account. New processes and machines are constantly appearing 
which make the old obsolète; ordinary wear and tear makes replace- 
ments necessary. The return to make thèse good is commonly carried 
in a separate account by ail prudent business men, and does not come 
eut of the rate. It is true that individual misfortunes cannot be fore- 
told, and thèse a given company must bear, just as any single compéti- 
tive vent'ure would hâve to bear them. Among thèse, however, is not 
a gênerai rise in priées, which, affecting ail alike, at least after a 
time, enables each to raise his price, not only because of his costs in 
labor and in materials, but to obtain a proportionate increase in his 
profit, based upon the increased value of his plant and machinery. Ail 
competing producers who give the same service must keep invested an 
increased number of dollars in capital to do so. .The risk of the de- 
preciated dollar is not one which indnstry in gênerai will bear; it is, 
indeed, no risk at ail. 

Moreover, a profit based upon the enhanced value of the capital 
adds nothing in truth at ail to the company's wealth. Though its capi- 
tal be measured in more dollars, and so, too, its profit, that profit is 
still paid in the f ail en dollar, and bas no greater buying power than 
it had before. The increased valuation of the capital will for the years 
of the depreciated dollar leave the company exactly as it was ; it will 
merely prevent its being compelled to share its putative fair profit with 
its customers, which by hypothesis it should not be asked to do. The 
company gains nothing; the customers lose nothing. 

Indeed, ail this is so much in the primer of économies that it is in- 
conceivable it should be misapprehended as to working capital for in- 
stance, and the contrary view has crept in, I think, only when one 
thinks of the more permanent kinds of capital, and instinctively as- 
sumes that the rate will apply after that capital has resumed its former 
values, if it ever does. There is, in short, a tacit àssumption that the 
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valuation mugt last as long as the permanent capital. There is no war- 
rant for that assumption, because precisely the same reasons which 
compel the "rate base" to be raised, after a rise in price, compel it 
to be reduced after a fall. There is a natural enough reluctance to a 
continuons reappraisal of plants, and properly so. It must, of course, 
appear that the variation in priées is not transitory, and the period of 
probation before a company is allowed relief is precisely to insure 
against that possibility. The chance of loss during that period sueh 
companies must endure, and there is an inévitable "lag" in readjust- 
ments in each direction. But, once it appears that the new price levais 
are not transitory, it is no answer to the company's complaint to say 
that at some future time prices may fall. When that time comes, if 
it does, the property must again be revalued; but meanwhile they 
are entitled to some protection, and since thèse hâve become questions 
for the courts, to the protection of the courts. 

The rule of the présent reproduction cost, which is a necessary con- 
séquence of the foregoing argument, appears to me to hâve been either 
expressly or implicitly recognized in ail the cases in which the Su- 
prême Court bas passed on thèse matters. Willcox v. Consolidated Gas 
Co., 212 U. S. 19, 41, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 
1034, 48 L. R. A. (N. S.) 1134, Des Moines Gas Co. v. Des Moines, 238 
U. S. 153, 35 Sup. Ct. 811, 59 L. Ed. 1244, Knoxville v. Knoxville 
Water Co;, 212 U. S. 1, 10, 29 Sup. Ct. 148, 53 L. Ed. 371, The Minne- 
sota Rate Cases, 230 U. S. 352, 434, 454, 455, 33 Sup. Ct. 729, 57 L. Ed. 
1511, 48 h. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18, San Diego, etc.. 
Co. v. National City, 174 U. S. 739, 757, 19 Sup. Ct. 804, 43 L. Ed. 
1154, San Diego, etc., Co. v. Jaspar, "189 U. S. 439, 442, 23" Sup. Ct. 
571, 47 L. Ed. 892, Darnell v. Edwards, 244 U. S. 564, 568, 27 Sup. Ct. 
701, 61 L. Ed. 1317. It is true that its application has not distinctly 
arisen since the récent rise in prices, but it is not possible that it 
should hâve gênerai application, and yet not cover this, its most glar- 
ing illustration. 

I am, of course,, aware that the présent cost of a plant, and es- 
pecially of a putative standard plant, is hard to prove ; Ibut that is no 
answer. It may in fact be the case, usually it is, that the safest basis 
for estimate is the évidence of what the actual plant cost, with its 
additions, which are not renewals, or a, cover for renewals. The mère 
opinions of experts are a doubtful reed ; we need not lean upon them ; 
but the question of évidence is one, and of what it shall show is anoth- 
er. I am aware, also, that in the case of railways the principle of re- 
production cost présents most baffling problems, perhaps fatal to its 
application ;^ but thèse àrise from the fact that the valuation of a sub- 
stituted service in the case of railways is impossible, without already 
presupposing the existence of a railway, so much do railways affect the 
whole life of the community. In the case of the. land used by a' gas 
company, the valuation mav theoretically be said to involve a similar 
begging of the question, for without gas a modem city would be 
another place. Nevertheless, land and building materials and ma- 

> Gérard C. Henderson, 33 Harv. Law Keview, pp. 902, 1031 
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chinery hâve a value independent of the existence of this or that or any 
gas company. No "gas value" is involved, as was "railway value" in 
the Minnesota Rate Cases, supra. Ail the component éléments are 
purchasable, and the cost of the standard plant can be ascertained with 
fair accuracy. The single élément of the cost of tearing up the streets 
must, however, on authority be omitted. Des Moines Gas Co. v. Des 
Moines, supra. 

Dépréciation. 

[3] The défendants insist upon the élément of dépréciation, based 
upon an allowance each year of that proportion of the total value which 
a year bears to the whole life of the plant. The Suprême Court ( Knox- 
ville Water Co. v. Knoxville, supra ; Minnesota Rate Cases, supra) has 
recognized that some dépréciation is a proper élément in estimating the 
"rate base," but has not as yet authoritatively settled on what prin- 
ciple it shall be calculated. It seems to me hardly possible in the case 
at bar to avoid taking a position with regard to that principle. 

If the proper standard for a "rate base" is the présent cost of a 
substitute plant of equal capacity, as I believe, dépréciation can be a 
function of it only in case the allowance for renewals to the plant 
under considération will in the future be greatèr than that of the 
assumed standard. If the rates allowed in the future include only an 
allowance for renewals of a new plant, the company will hâve to abate 
something from its normal profits because of its extraordinary renewal 
charges. Theoretically it makes no différence whether this problem is 
met by giving the plant a smaller value at présent because of its future 
greater renewal charges, and then allowing a higher rate for renewals, 
or by giving it its présent value, based on capacity, and letting it bear 
its extra renewals out of its normal profits. Were the plant sold, the 
future abnormal renewals would be reflected in the sale price, being 
discounted at once ; but that would be because the parties must at ' 
présent clear their accounts once and for ail. The seller would be un- 
wilHng at once to abate from his price, and later to allow the buyer 
from time to time for his unusual renewals. In the case of a public 
service company, where the authorities may always require the plant to 
be kept up to standard, there is an obvions advantage in declining to 
attempt a repeated adjustment between the actual renewals necessary 
and normal renewals, as would be necessary if the présent prospect 
of such allowances were now discounted ; it is the better practice to 
allow the plant to bear its own extra renewals and to insist that it shall 
always be kept up. Therefore it appears that, so far as concerns the 
future, the âge of the plant should not be a function in the "rate base." 

[^Vz] On the other hand, in Computing the "rate base" from the orig- 
inal cost, dépréciation is of vital conséquence. Practical men will prefer 
to ascertain the cost of a présent plant by expérience, when they can, 
rather than by estimate, just as the master hère has donc. In so ar- 
riving at the cost of a présent plant of equal capacity, it is clear that 
the original cost of the plant in question must be abated by dépréciation, 
so far as that is reflected in a loss of capacity. In such a calculation, 
however, there must figure past renewals as an offset to past dépreci»- 
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tion, and, if in fact the capacity has remained the same, dépréciation 
should not be a function of the "rate base" at ail. In such a case 
the inquiry as to dépréciation should be confined to changes in "price 
levels." 

Franchises. 

[4] If this case were res intégra, I should not hesitate to refuse any 
valuation to the company's franchises. On principle the case is very 
clear. A franchise is a right to keep mains in the streets and furnish 
gas to the inhabitants of the city, and it is granted upon condition that 
the rates shall be controUed. If the franchise gets a value because 
the rates hâve not been controlled, the "reasonable expectation" of 
their continuance is without basîs, and that is the only possible ground 
for a vested interest in such rates. The inaction of the authorities in the 
past gives no prescription, and without such prescription the franchise 
can hâve no capital value, unless the very point is assumed. That the 
franchise has a kind of value is, of course, true enough ; it alone pro- 
tects the "tangibles" from becoming junk; but as a part of the "rate 
base" it should never figure. This was ail stated in Consolidated Gas 
Co. V. New York (C. C.) 157 Fed. 849, and not denied in the Suprême 
Court; but each court thought that the incorporation under the stat- 
ute of 1884 constituted a récognition by the state of some capitalizable 
value to the franchises of the company, and the Suprême Court fixed 
that at $7,781,000, the original sum. That was in 1909, 25 years after 
the company had been organized, and when its business had grown 
very substantially. I own that I am not clear whether or not the Su- 
prême Court meant to déclare that this value should exist perpetually 
as a means of drawing a profit of 6 per cent, or more ; but it is clear 
enough that, if it was worth that sum in 1884 and 1909, on any conceiv- 
able theory it is worth as much in 1920. Therefore it appears to me that 
the master did ail that he could under the circumstances in adding that 
sum to the "rate base," at least until the Suprême Court shall indi- 
cate some contrary rule. 

The défendants, however, urge that the franchise rights of the com- 
pany hâve changed since 1909. Their contention rests upon circum- 
stances which are more detailed than it is necessary to set down hère, 
but the substance of which is as follows : The constituent companies, 
Consolidated in 1884, held a number of législative grants to furnish gas 
in New York and to lay mains in the streets. Thèse were ail substan- 
tially similar in this respect : That the consent of the municipality was 
necessary before the streets could be opened. In the case of each fran- 
chise the municipality gave its consent to the opening of the streets for 
a limited period only, and before 1909 that period had expired in the 
case of ail but three; i. e., the "Anthracite," the "Harlem," and the 
"Knickerbocker." Of thèse, the last two affected only such territory 
as lay north of Seventy-Ninth Street in New York ; that is, the district 
last populated. In 1913 the consent to dig up the streets given under 
the "Anthracite" franchise also expired, so that at the présent time the 
company has no such rights south of Seventy-Ninth street. North of 
that Street it has such rights as the municipal consents under the "Har- 
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lem" and "Knickerbocker" franchises still give it. Not only does the 
"Anthracite" franchise still exist, shorn of the consent to dig up for 
new mains, but the company has several other franchises of the same 
character, under vvhich consents were originally given to dig up the 
streets, which had long since expired bef ore 1909, and, indeed, with one 
exception, bef ore 1884. 

Therefore the change in the company's rights since 1909 cornes to 
this: That it now has no more rights to dig up the streets south of 
Seventy-Ninth street, which it had until 1913 under the "Anthracite" 
franchise. Its right, however, to maintain its existing mains and to 
furnish gas to its customers is not affected by the expiration of that 
consent. New York v. N. Y. Mut. G. L. Co., 207 N. Y. 647, 100 N. 
E. 427, The change in the value of the franchises turns upon the 
value of the right which existed in 1909, but exists no longer, to lay 
new mains in the streets below Seventy-Ninth street, if the municipal 
authorities consented. Obviously that question cannot be answered. 
Not only does this record show that the streets are already so fuU 
that no other mains could in any case be laid, but the original right was 
not absolute, depending as it did upon the exercise of the discrétion of 
the municipal authorities before it could be enjoyed. It seems to me 
a fanciful conclusion to attribute any value to the right to require by 
mandamus (Ghee v. Nor. Un. G. Co., 158 N. Y. 510, 525, 53 N. E. 
692) the exercise of such a discrétion in a territory where, under the 
record, no intelligent authorities would in any event grant such a right 
or could be required to do so. The substance of the right remains, and 
has been expressly so adjudicated in an analogous case. Perhaps the 
Suprême Court may choose to modify its original ruling upon the 
whole subject, but it would be a most unreal distinction to base such a 
modification upon the slight différences which are shown in this rec- 
ord. I shall therefore accept the valuation as settled in the earlier case 
and by the master hère. 

Rate of Profit. 
Another preliminary question is that of the proper rate of profits. 
In Willcox v. Con. Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L,. Ed. 
382, 48 L. R. A. (N. S.) 1134, 15 Ann. Cas. 1034, the rate of 6 per cent, 
was accepted as a proper return. In Denver v. Denver Water Co., 
246 U. S. 178, 194, 38 Sup. Ct. 278, 62 L. Ed. 649, the same rate was 
impliedly accepted. In Lincoln v. Lincoln Gas, etc., Co., 250 U. S. 
256, 39 Sup. Ct. 454, 63 L. Ed. 968, the court indicated that changed 
conditions of investment might change the rate. Eight per cent, was 
mentioned, though probably not as intended to cover the case of a 
sure monopoly such as this was described to be in Willcox v. Con. 
Gas Co., supra. The évidence in this record indicates that 8 per cent, 
is the going rate at the présent time, and that stands uncontradicted. 
For many months past the United States, certainly the most solvent 
debtor in the world, has paid either 6 or nearly 6 per cent., and other 
governments higher. As the facts develop in this case, I need not 
find any rate, except to say that less than 6 per cent, would be insuffi- 
cient. I hâve made findings based upon both 6 per cent, and 7 per cent. 
267 F.— 16 
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If the rate is to correspond with the market, 7 par cent, would scarce- 
ly seem toc high, and at least se much appears to hâve been taken as 
the standard in Lincoln v. Lincoln Gas Ce, supra, the last déclaration 
of the court. 

The Admissibility of the Bocks of Account. 

[5] Most of the évidence and testimony in the case at bar neces- 
sarily depended upon the records of the plaintiff contained in books of 
account of ail descriptions, supported by vouchers, books of original and 
secondary entry. Thèse were proved only to the extent of showing 
their gênerai character and that they had-been kept in the usual course 
of the company's business. The same applied also to the Astoria 
books ; that company being treated as though it were an operating unit 
of the plaintiff. Indeed, thèse books the défendants themselves offered 
in évidence. 

The défendants objected to the réception of ail other books on the 
ground that they were not properly proved. Probâbly the proof was 
inadéquate, even under the present-day laxer rules, had they been used 
in an ordinary case, as for example, to prove transactions recorded in 
them on which obligations of a third person depended. The case is 
not sUch. This is a suit between the authorities of a state and a 
company long since recognized as performing a public service and un- 
der the régulation of the state. Article 4 of the Public Service Com- 
missions Law of New York puts the entire conduct of such companies 
as the plaintiff minutely within the régulation of the Public Service 
Comrnission. Section 66 gives the commission gênerai supervision over 
ail such, power to investigate the quality of their services and to fix its 
character, to prescribe the form of the records and books it shall keep, 
to examine its officers and those records, to keep informed as to 
its doings and its property, to require a detailed annual report, includ- 
ing its receipts and expenses, and any other important facts it may 
wish, to enter upon its property and examine its books and vouchers, 
to compel the production of any such, to subpœna its officers, and to 
compel it to keep its accounts of separate businesses separately. 

Books kept in accordance with orders lawfuUy promulgated by the 
commission under such powers are on a différent footing, in a suit bas- 
ed upon the action of the state and against its officers, from even the 
same books, if attempted to be used elsewhere. They hâve a public 
character, derived from the supervision which can be and is exercised 
over them. The authorities are not, of course, bound by them in any 
event; but, prepared as they are, under their direct and constant su- 
pervision, they can scarcely be put in the category of the usual ex parte 
entries about whose admission the cases are concerned. The state, 
having had so much hand in their création and such continuons power 
of examining them, should not be entitled to demand a vérification first 
hand of every item by common-law proof, before they become prima 
facie corhpetent. The guaranty of their truth is sufficiently establish- 
ed by the scrutiny to which they are always subject, and the penalties 
which foilow upon a disregard of the commission's orders. Section 
73.- I-t Would, indeed, be an incredible burden to require every item to 
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be separately established, and even thèse défendants hâve not gone so 
far as that ; but, if the books are not prima f acie compétent, they might 
call for such proof, nor can I reject them without putting the company 
upon their mercy. 

Documents prepared in an analogous fashion came before the court 
in Rowland v. St. Louis, etc., Co., 244 U. S. 106, 108, 37 Sup. Ct. 577, 
61 L. Ed. 1022, and Northern Pac. Ry. v. Keyes (C. C.) 91 Fed. 47, 
58. In each the court received them, though in disregard of the 
strict rules of the common law, because of the opportunity afforded 
the authorities to check their accuracy by a recourse to the original 
records, and, if necessary, to the entrants who actually made them. In 
neither case did it appear that the company was under such stringent 
supervision as bas been established in New York. Hère, as in Row- 
land V. St. Louis, etc., Co., supra, it may be said that the company — 

"exhiblted Its work sheets and data to tlie [défendants], that the returns were 
niade by the employés in the course of their business, and that if the [de- 
fendants] had desired to question any of the data they could hâve called for 
further vérification." 

Nor, indeed, were thèse books admitted until Teele had made a thor- 
ough checking of ail the items by their vouchers for the period of a 
month or more, submitting them in this way to an honest test of their 
accuracy. The "purely négative attitude" of the défendants is not 
consonant with that désire "not to seek an unjust advantage from 
the difficulties of stating the company's case" which we are told must 
be imputed to a state in such afïairs. Rowland v. St. Louis, etc., Ce, 
supra. 

I do not forget that in some respects, altogether inconsequential, 
so far as I can see, the books did not strictly conform with the orders 
of the commission. Thèse variations were in good faith, and threw no 
doubt upon their veracity. They could bave been easily corrected, had 
the Public Service Commission thought it necessary to correct them. 

The Plaintiflf's Failure to Supply Candie Power. 

[8] At the outset of the case the défendants insist that the plain- 
tiff may not get équitable relief because of its violation of the stat- 
ute requiring it to furnish gas of 22 candie power. While the re- 
quirement seems to be accepted by ail compétent persons as unneces- 
sary and wasteful, it must of course be regarded as a duty imposed 
upon the plaintifï while it remains upon the statute book. A persist- 
ent and deliberate disregard of it might, I should think, bring this 
case within that somewhat indefinite rule which turns out of a court 
of equity a suitor who bas himself been unjust in the very matter 
of which he complains. The situation hère is short of that. In the 
first place, there is some question whether the readings made by the 
city employés charged with the duty are to be taken as against those of 
the plaintifï itself; indeed, on that subject, the master bas found 
against the défendants. Apparently the tests are not absolute, and 
men may honestly diiïer as to their results; but I hâve not felt it 
necessary either to examine the method or to détermine the issue upon 
the évidence for the f oUowing reasons : 
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The défendants prove many violations under their own tests, which 
were taken 10 times on substantially every day during the years 1916, 
1917, 1918, and 1919; the master declining to go further back, and 
rightiy, in my judgment. The importance of the failure to come up 
to the standard best appears from the averages. In 1916 and 1919 the 
average of ail 10 monthly averages was never below 22 for any month ; 
in 1917 the month of November averaged (taking ail 10) 21.80, and 
in December, 21.99. It thus appears that through ail this time the 
city's own charts show that the average for each month was up to 
standard, unless 1 per cent, is to count. The year 1918, was, indeed, 
quite différent. From May Ist to November Ist the United States had 
commandeered the oil in two of the plants for making toluol, and 
the standard coUapsed, falling in October to 14.92 (average of ail 
10 observations). For the other months of 1918 the averages are 
as follows: January, 20.61 ; February, 20.52; March, 21.63; April, 
21.51; December, 20.98. Thèse are the only months which need 
count, and the default amounted to 6.3 per cent., 7 per cent., 2 per 
cent., 6.3 per cent., and S per cent., respectively. 

But I think that the défendants are in no position to take thèse 
figures against the company anyway, because of the conduct of the 
business between them. The company also made its own tests and 
sent the results daily to the city, which retained them and took no ac- 
tion. Except for January and February, 1918, and the period of the 
commandeer, the company showed averages equal to the standard. 
Their average for January was 21.36, and for February, 21.27, about 
3 per cent. off. Now, it must hâve appeared to the company, and may 
well hâve been the case, that the acquiescence in thèse tests indicated 
either that the city was not confident of the superiority of its own tests, 
or that they meant to make no complaint of such slight variations. 
The standard is not useful anyway, and it was to every one's interest 
not to hâve the company use more oil than was absolutely necessary, 
for oil is extremely expensive. In any case, such a plea comes now 
with thé illest grâce to defeat a suit so vital to the company, 
after such acquiescence. The issue of the correctness of the com- 
pany's tests was certainly waived, and the whole défense boils down to 
the deficiencies in the months of January and February, 1918, as to 
which "de minimis non curât lex." It is not quite true to say that 
the whole thing does come down to that, because the défendants do 
even assert that the company should be charged with the defaults 
during the commandeer. More hardly seems necessary than to al- 
lude to such a sorry plea in a court of equity. 

Gas Unaccounted For. 

Into ail the calculatjons there must come the loss of gas occasîoned 
by condensation, leakage, and perhaps other causes. It becomes nec- 
essary to know by how much the plaintiff's production must be taken to 
be larger than the sales passing through the customers' meters. While 
it is quite possible to tell this with accuracy for the whole systejn of 
which the plaintiff is a part, it is imossible to do so for the plaintiff 
separately, owing to the interchangeable connections of the mains. 
The loss of the System as a whole has been reported yearly to the 
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Public Service Commission, and represents the différence between 
the gas made and the sum of gas recorded by customers' and com- 
pany's consuming meters. The years 1917 and 1918 were abnormally 
cold and showed an unusual loss of this kind. Obviously they are 
not a fair spécimen of the normal loss occurring from thèse causes. 
The average for the whole system over the period of 13 years during 
which the statistics were given to the authorities was 5.31 per cent., 
and, unless there are some disturbing factors, this is a valid starting 
point, which the company must accept. The only disturbing features 
suggested hère are the poorer quality of coal and oil, and I take against 
the plaintiff any doubt which those factors may raise. I accept the 
average of 5.31 as a proper allowance for the System as a whole, 
at least in a rate case. 

The allowance to the company is certainly less than this figure, but 
how much must remain in doubt. The estimated average as reported 
by the plaintiff to the Public Service Commission for the years 1906- 
1918, inclusive, was 4.09, and there is a strong presumption that this is 
correct. Nearly the same resuit may be reached by another method. 
It appears to be accepted that 3 per cent, is the proper allowance for 
ail waste but main leakage, which varies inversely with the density 
of the customers per main mile. Now, taken grossly, the company 
has about double the density per main mile of the other companies. 
We may then apportion the sum of 2.31 per cent for main leakage 
correctly by dividing the main mileage of the company in half and 
using the resulting sum for the total mileage. Assuming the total 
output to be 33 billions, of which the company will furnish 20 billions, 
the Systems' loss from main leakage is 762.3 millions, of which the 
loss attributable to the company is 28 per cent, or over 223 millions. 
This is about 1.12 per cent., which, with 3 per cent., equals 4.12 per 
cent, of the gas made, which is surprisingly close to the average re- 
ported by the company itself. I shall therefore take 4.1 per cent. 
as the proper figure for gas unaccounted for. 

Price Paid by the Company for Oil. 

Oil is the principal ingrédient in the manufacture of water gas, 
and has of late been rising sharply in price. As it figures so largely, 
the défendants hâve made a strong attack upon the contracts made 
and the priées paid by the plaintiff, and this had best be decided before 
the account is stated. The company has always bought its oil from 
the Standard Oil Company of New Jersey, which has a common dlrec- 
tor with itself, who is on the plaintiff's executive committce, te which 
were referred ail oil contracts. It may be assumed that there is also 
some common stock ownership. The position, at least of the learned 
corporation counsel, is that, owing to this community of interest, the 
company has favored the Standard Oil Company of New Jersey in 
its contracts, necessarily throwing upon the stockholders of the com- 
pany a heavy loss, unless it can in turn impose it upon the public. As 
this charge is équivalent to a fraud in the conduct of the company by 
its directors, it deserves scrutiny. 

Between November 1, 1905, and December, 1919, the company 
made in ail nine contracts for the purchase of oil, not dnly on its own 
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behalf, but for its constituent companies, ail of whose needs it sup- 
plied. The resuit was that it was a very large purchaser of oil, making 
contracts for over 100 million gallons at a time. There is no reason 
to question the propriety of its course, provided it bought honestly 
and with proper care to get as good a price as possible. There were 
in New York a number of independent small companies buying oil 
at the same time, and the best évidence, as it appears. to me, of the 
proper price to be paid, can be gathered from the priées at which they 
bought. Other contracts were put in évidence, made in New Jersey, 
Philadelphia, and one in Boston, and thèse, too, are relevant, especially 
those in New Jersey. In New York, during the 14 years in question, 
in ail 77 contracts were made, besides those of the plaintifï. Thèse 
were ail for much smaller quantities, and it might naturally be expect- 
ed that they should be at higher rates ; but this is not necessarily true, 
because the substance is a by-product of not unlimited supply, and it 
has lately corne into other uses, which hâve increased the demand. It 
seems doubtful whether a large contract, commanding a substantial 
part of the supply for a period of one year or more, must be at lower 
priées than a small one. That is the one conceivable reason for ques- 
tioning the priées obtained by the company, and it appears to me an 
insufficient one, especially in the light of the very large Philadelphia 
and New Jersey contracts. A comparison may be made of each con- 
tract of the company by taking the average of ail others in New York 
made within 6 months, on either sida of that taken, and the following 
table is so computed, except in the case of the last two contracts, 
which were at too short intervais to permit that course; the second 
being a modification of the first : 

Ayerage Rate 







Company's 


of other N. Y. 








Rate. 


Companies. 




Nov. 1, 


1905 


..,. 4,29 


3.062 


(2 contracts) 


Jan. 5, 


1909 


...."3. 


2.78 


(6 contracts) 


Jan. 1, 


1911 


?.. 


2.742 


(3 contracts) 


July 1, 


1913 


.... 5.035 


5.462 


(5 contracts) 


.Tuly 1, 


1914 


3.035 


3.62 


(9 contracts) 


Nov. 13, 


1916 


.... 5. 


4.8 


(6 contracts) 


Dec. 4, 


1917 


.... 6.5515 


6.7S5 


(6 contracts) 


Dec. 18, 


1918 


7.5721 


7.528 


(6 contracts — November and Decem- 
ber, 1918) 


March 28, 


1019 


6.0824 


5.904 


(3 contracts, two in March at 6.081 
and one In June at 5.75) 



It is, of course, plain that this table may be misleading, because the 
price varied much within a year. It may be corrected by a comparison 
within a month on either side of the contracts without change of re- 
suit. This shows that at least for the last 7 years the company always 
bought at about the going rate. It is elear beyond peradventure that, 
based upon New York priées, the charge is utterly baseless that the 
company was paying more than the raarket, so far as there may be 
said to hâve been a market. 

Nor was the New Jersey price substantially différent from the New 
York price. This price is evidenced by four contracts between the 
Gulf Refining Company and the Public Service Gas Company of 
New Jersey, for very large amounts. The first of thèse was on June 
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1, 1910, and the priées varied between 2.48 and 2.82, according to place 
of delivery. At that time the prevailing priée in New York was about 
2.45 ; the eompany making no eontraet for seven months thereafter, 
by which time the New York priée had risen. The next was on May 
25, 1913, between 4.50 and 5 cents. The New York priée ranged from 
5 to a fraction more. The next was on August 5, 1914, at priées be- 
tween 3.05 and 3.55 ; the New York priée being between 3.25 and 
3.50. The last was on June 21, 1919, at priées between 5 and 5.85, 
when the New York priée was from 5.75 to 6.08. 

The Philadelphia contracts were five in number. The first was 
September 30, 1912, at 3.95. In September of that year the New 
York priée was 4.18, in November 4.5, and in December 3.1875. The 
second was on Oetober 21, 1913, for 4.45 ; the nearest priées in New 
York were January, 1914, 4.25, and July Ist, 5.035. The third was on 
August 5, 1914, at 3.05; and the fourth on September 24, 1914, at 
3. The New York price on June Ist (company's) was 3.035, and on 
September lOth, 3.5. The last two contracts were on September 23, 
1919, and Oetober 21, 1919, at 5. The nearest New York priées were 
June 24th, 5.75, and December, between 7.05 and 7.55. Of thèse five, 
the last alone shows any marked divergence, accounted for by a very 
sharp rise in the last month of 1919. While the Philadelphia priées 
are on the whole lower than New York, there is no divergence which 
may not be accounted for by différences in transportation. 

The single Boston eontraet was on September 29, 1916, for 3.625 
to 3.995. At that time the New York price was 4.75 to S, about a 
cent more. This alone, of ail the contracts offered, appears to show 
a very substantial divergence, which is not accounted for. 

The upshot of it ail is that, unless ail the other New York companies 
were paying too much for oil, the plaintiff was not, and that, as com- 
pared with the eastern towns of New Jersey and Philadelphia, New 
York was not, on the whole, paying enough more to justify any in- 
ference. The charge of a sinister connection between the eompany 
and the Standard Oil Company of New Jersey appears, therefore, to 
be without the slightest évidence. The proper priée for oil in calculat- 
ing the future cost of production is hard to fix. At the end of 1919 
in New York, as based upon three contracts made in December, it 
was about 7.25 cents. The master has accepted a price of 6.9 plus 
lighterage as of the date of his report. He has allowed in his calcula- 
tions, as of the first 8 months of 1919, 6.8; that being the actual priée 
paid by the eompany. I hâve no doubt that this was an honest priée, 
made in a genuine effort to do the best possible, and it is certainly 
less than eould hâve been got later in that year. It is a most con- 
servative figure for reckoning costs for the future, so far as can now 
be seen, and I accept it. 

Substitution of the Coke Oven System. 

The défendants urged that, in view of the inereased price of oil, 
a proper distribution between eoal gas and water gas would not be 
22 per cent, to 78 per cent., the actual practice, but half and half, 
and that in producing eoal gas another System should be adopted, 
known as the "coke oven" System, advocated by Mr. Little, their ex- 
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pert, who made an elaborate calculation o£ the cost under that method. 
This involved a new plant, and it cannot be successfully maintained 
that the plaintiff is now obliged to erect one at the cost of $8,000,000. 
Indeed, the défendants do net say so, but that they should hâve built 
such a plant long since, during the era of low priées. It is not, how- 
ever, in my opinion, necessary to consider whether the plaintiff should 
build or should hâve built such a plant. The cost of production of 
such gas might still be a proper test of the production costs with which 
they should be credited, even though they cannot meet it. In short, 
their plants and methods might become 'obsolète through progress in 
the arts, and, if so, on a compétitive basis they would hâve to bear 
the conséquent loss. It would be a risk which is inhérent in the in- 
dustry, and one which, so far as it is covered at ail, must be covered 
in the gênerai allowance for replacements, or in the generally higher 
rates of profit which the industry should carry. 

It becomes necessary, therefore, to consider the possibility of using 
the coke oven System at the présent time in New York. In the first 
place it must be remembered that the purchase of such gas from others 
is out of the question. Some suggestion was made that this could be 
bought from the Seaboard By-Products Company of New Jersey, 
but that is too extrême to deserve any comment. Leaving out those 
companies who purchase "coke oven" gas, there are few who use it, 
about 12 in ail, most of them in the Mississippi Valley, out of a total 
of 1,000 companies in the United States. Therefore I should doubt 
very much the propriety of using it as a test of normal cost, even 
where the conditions made it apparently feasible. 

Ignoring this, however, the conditions are not feasible in New 
York. Little made his cost $.199. In so doing he gave an enrichment 
cost of $.0553, on an assuijied candie power of 16. Mr. lyittle's figure 
for enriching the House A coal gas, which he assumed to be 16 candie 
power, was $.0678, and was in fact, as Sangster's report shows, $.1155. 
I think he has got his enrichment cost much too low. It is fair to 
assume that his error in the figures for House A, both in candle- 
power and cost, enter hère, and, if so, that cost must be raised $.06, 
making a total cost of $.259. 

Little's whole theory présupposes that a part of the residual coke 
should be sold at a price of $7 a short ton, and that the remainder 
should be credited at $6 upon the company's water gas production 
cost. He knew nothing whatever about the price at which coke could 
be sold in New York, except what was told him, and his information 
was erroneous. In 1919 the Seaboard Company was selling it con- 
tinuouslyto the plaintiff at $6.55 a long ton, delivered alongside, and 
the cost of delivery was certainly 50 cents and perhaps 65 cents. The 
price to the Seaboard Company was not more than $6.05 to $5.90 per 
long ton, or $5.40 to $5.27 per short ton. Little figured 172,499 tons 
at $6, and 485,310 tons at $7, and his error is $.128 or $.146 (he ap- 
pears to hâve been mistaken in admitting that the différence was 
171/^ cents) . His price would become in the neighborhood of 40 cents ; 
i. e., within 1% cents of the coal gas price. Considering that his labor 
cost is only about one-half that of House A, and that his assumed 
coal price of $5.28 does not agrée with Sangster's figures, even when 
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reduced to short tons, it is quite apparent that his conclusion of 20 
cents for coke oven coal may not be taken as a basis for a substitute 
price. Furthermore, hère, as elsewhere, he assumes an output of 82^4 
per cent, of total capacity in a year, which is greater than the actual 
output, even for the 3 winter months. 

Mr. Doane had been for many years concerned with the coke mar- 
ket in New York and its environs, and up to 1915 had made more or 
less continued efforts to obtain a market for so much as the Com- 
pany did not use. After that time it becamecheaper to use than to 
sell it; but his judgment, based upon his expérience, is that it would 
be impossible to sell such large quantities as would be produced by 
the coke oven process. As a fuel it has great advantages, but the 
people are not used to it, and it requires différent handling from an- 
thracite coal, for which it is a substitute. In Doane's efforts he found 
this an effective barrier to its introduction. My conclusion is that, 
while the testimony is, as the master says, impressive, it would be 
unfair to assume that the coke oven System will be more economical, 
and that it is too uncertain anyway to justify taking its cost of pro- 
duction as a standard hère ; its results are too indeterminate. As to 
the so-called "chamber oven" System, it is too expérimental yet to be 
taken as a substitute cost. 

The other question is of the proper proportion of coal gas to water 
gas production. While the constituent oil of water gas remained a 
by-product, for which the demand was slack, there were great écon- 
omies in its manufacture. Not only did it take very much less coal, 
but the plant was decidedly cheaper, and there was no problem in dis- 
posing of the residual coke. With the discovery of new uses for this 
oil, itself a residual, and the ability to extract gasoline from it, the 
price has greatly risen, and it is a doubtful question how long it can 
continue to be used. While the statute imposes a 22 candie power 
standard, both sides agrée that a certain amount of water gas is a ne- 
cessity, for the coal gas must be enriched, and this requires oil. Mr. 
Little gave the proportion of half and half as idéal, where such a stand- 
ard obtained, though the practice of the plaintiff has been about 22 
per cent, to 78 per cent. He said, however, that he was not aware of 
any such plant, and in December, 1919, when it was decided to add 
to the Astoria plant, a water gas unit was selected. This was after 
this case had progressed for many months, and the plaintiff knew that 
its practice was under criticism. It was, moreover, in the face of a 
sharply rising cost of oil. Ignoring the supposititious désire to play 
into the hands of the Standard Oil Company, which seems to me 
wholly apocryphal, for the reasons I hâve given, I can see no motive 
for it but an honest belief that, weighing ail considérations, the chances 
still favored water gas manufacture. 

Not only is the fixed capital item a factor, but the cost of coal is 
advancing with that of oil. Furthermore, it has been extremely diffi- 
cult to get a proper supply of coal at ail, and that difficulty still re- 
mains. It is due to transportation troubles, which we ail hope will 
be solved in the near future; but solved they are not yet, and they 
must continue for a season to enter into the forecasts of a manufac- 
turer who at any cost must be assured of a regular and sufficient sup- 
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ply of hîs raw materials. No one can, of course, prophesy what re- 
lation the costs of coal and oil will be in the future, and for the présent 
I see no reason to revise the judgment of the plaintiff's officiais in 
choosing this plant. As in other cases where the matter rests in their 
discrétion, I think that a presumption exists that it is well exercised 
until the contrary is shown. I hâve therefore made ail calculations 
on the présent proportion of production, though the alternative of 
half and half is set forth alongside. It makes no différence in the final 
resuit. 

Cost of Production in 1918 and 1919. 

Having disposed of thèse preliminary questions, it becomes possible 
to consider the cost to the plaintiff of making gas, so as to compare it 
with the rate. That cost is made up of four items : The cost of pro- 
duction in the gas house, the cost of distribution, taxes, and storage 
and replacements. The différence between the sum of thèse and the 
income is profits, and should be compared with a fair return upon the 
capital invested. I shall start with the cost of manufacture in the 
plant. 

The master açcepted for a standard the cost of manufacture taken 
from the books of the Astoria Company for the first 8 months of 
1919. This is a plant over 10 years old; but it may, I think, be safely 
taken as a proper standard. Certainly Mr. Little thought that for 
coal gas House A, and for water gas House C, were suitable. He 
thought House B, not economical, because of the absence of certain 
labor-saving devices, though the item for labor was greater for House 
A in his estimâtes, but of House A he made no complaint. 

I shall therefore take the analysis of the costs at House A for coal 
gas and House C for water gas, as taken from the Astoria books for 
the full year 1918 and for the first 8 months of 1919. Sangster, the 
défendants' accountant, was given full opportunity to examine thèse, 
and to check their accuracy, and his tables I use. His results must be 
açcepted as true and valid, except in so far as any of the practice in 
that house can successfully be criticized. I know of no such possible 
criticism, unless it be the amounts of materials used and the extent 
to which the hoûses were driven. The second point cornes up for con- 
sidération later, and upon the first I shall say but little. The amount 
of coal and oil necessarily vary with the quality of each. Every one 
agrées that the quality of coal has fallen off in récent years; it is 
urged that at Astoria the amount of coal is inordinate. Now, Mr. 
Woods' estimate of bituminous coal for coal gas was indeed only 
200 pounds and that was ample before 1916; but in 1918 House A in 
Astoria used by Sangster's tables 207.6 pounds, and in 1919 nearly 
211.5. Thèse figures seem too large, and.would hâve been so in the 
earlier years ; but Mr. Little himself thought Wood's estimate too low 
at the présent time, and insisted that 207 pounds was necessary, sub- 
stantially the Astoria practice in 1918, and near enough to that of 
1919 not to justify suspicion.^ 

^The correction would be so little that I think It not worth while making, 
certainly in 1918, the only year when the profits are at ail near the rate. ïhus 
coke, a resldual, varies with the coal used, at least so Sangster says In his 
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The bench and boiler fuel accounts in either year was a very small 
proportion of the cost of materials, and any saving, if saving there 
should hâve been, wculd hardly figure appreciably. 

As respects water gas, the necessary amount of oil to be used is 
not in much dispute, at least so I understand it. It is true that the 
average in the Manhattan plants has gone up from 3.80 gallons in 1913 
to 4.1 in 1919; but that is less than 8 per cent, increase, easily ac- 
counted for by a change in quality. It is noteworthy that in 1915, 
long before this suit was in contemplation, the quantity used in the 
Manhattan plants was 4.06, substantially what it is now at Astoria. 

As respects generator fuel for water gas, Sangster gives for House 
C 35.3 pounds in 1918 and 36.43 in 1919. Thèse are higher than either 
Woods' estimâtes or the practice on Manhattan, but by less than 9 
per cent, in 1918. The item is only 10 cents in that year, and if Man- 
hattan results were accepted it would make a différence of .9 of a 
cent in the price. Whether Astoria got worse coal, or what was the 
reason, I do not know. I hâve corrected the water gas price by .9 
of a cent for each year to allow for this, which seems to me the only 
correction necessary on any of the items. 

Taking, then, House A as such a standard, and accepting Sangster's 
analysis of its actual expansés, we may start with a total cost of pro- 
duction at the plant meter for coal gas of $.4155. Sangster's figure 
for water gas at House C is $.44746, which I take at $.43846. 

Taking the average of $.4155 and $.43846 on the basis of 22 per 
cent, for coal gas and 78 per cent, for water gas, the final figure is 
$.4334. H the proper proportion between coal and water gas be half 
and half, this figure would be $.4270. Allowing a loss of gas on the 
average of 4.1 per cent, the cost in the consumer's meter is for thèse 
two figures, respectively, $.4519 and $.4452. 

Little's figure for idéal coal gas production at House A in 1919 is 
$.28 and for water gas at House C $.396. The différence is in part 
taken up in the cost of materials and in the number of employés; his 
estimate of labor being prepared upon hypothetical standards of what 
a proper plant should require. As to the cost of materials, the chief 
différence is the price of oil. Thus the différence for oil alone is 
$.03149, making the cost of water gas $.4275, if so corrected, as against 
$.43846. The apparent différence is much more marked in the coal 
gas made in House A, but most of it is in oil, repairs, and the like. For 
example, there is a différence of $.0477 in the cost of enrichment 
alone, which certainly should be taken on the basis of the actual 
amounts paid for oil and the neces.sary amounts used. Again for elec- 
tric power, superintendence, and repairs he allows only $.0255 in ail 
(as I figure the several items), as against actual expenses of $.08309, a 
différence of $.0576. 

Thus, with only thèse corrections, which are inevitably proper from 
any aspect, his idéal coal gas cost for 1919 becomes $.3853 and his 

report. The différence between the coal cost and the coke returns for House 
A ir 1918 was $.05648. If 1 take 200 pounds for that year, the crédit would 
be 96.6 per cent, of that, or $.05456, a difterence of $.00192 ; 22 per cent, of this, 
with correction for waste, Is only $.00046 for the différence in joint cost. The 
similar figure for 1919 Is $.00183. 
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water gas $.4275. Taking thèse figures in the two proportions men- 
tioned, and making allowance for 4.1 per cent, loss, his figures would 
be, respectively, $.4358 and $.4238. Thèse differ f rom the figures for 
1919 by $.0161 and $.0214. 

Some part of this is probably accounted for by the fact that m 
Little's figures he considered House A as running at 100 per cent, per 
day for 310 days and House C at 100 per cent, capacity for 365 days. 
If this was erroneous, the fixed charges on each house were divided 
by too high a figure, and the resuit was too small per 1,000 cubic 
feet. I hâve already noticed a différence in the case of some of thèse 
items, but it will obtain in ail those whose gross amount, unlike mate- 
rials, does not vary directly with production. Among thèse labor is 
one, at least in House A, with inclined retorts, since the same crew will 
make a varying output at the same wages. This, Wood says, is not so 
in House B. It is quite clear that the supposed optimum of Little is 
far beyond any practical possibility and should not be taken as a stand- 
ard. Ail the plants necessary for the daily "peaks" with reserve must 
be kept up ail the time with some part of their complément, and it is 
not fair, when seeking a standard, not to crédit any particular plant 
with so much idle time as ail the company's plants must collectively 
bear. 

Under the heading "Présent Capacity and Reserve" I hâve consid- 
ered this matter, and show that it is impossible to say that the Com- 
pany has too much capacity. It is, of course, always possible to show 
that a given plant was worked less than the average — e. g., the Four- 
teenth street and Forty-Second street plants — and that its costs should 
not, therefore, be accepted as a guide ; but that is not the case with 
either House A or House C. In 1918 the company's total production, 
leaving out Fourteenth street and Forty-Second street and gas bought, 
was 17,599,323 thousand cubic feet. Its daily rated capacity was 84,- 
000 thousand cubic feet, a total for 365 days of 30,660,000 thousand 
cubic feet. The production was 57 per cent, plus of rated capacity. 
During that year the production of House A was 52 per cent, minus of 
capacity, and of House C 61 per cent, minus. For the 8 months of 
1919 the total was 58 per cent, plus,' for House A 76 per cent, plus 
and for House C 58 per cent, minus. Thus it appears that, taking both 
years together, thèse houses were kept at about normal production. 

I think it would be impossible to say whether this would account for 
the whole différence between Little's figures, corrected for materials, 
and the actual results at House A and House C. That would require 
accurate knowledge of what is the différence of complément between 
full and part capacity production. liowever, it is clear that there 
would be some différence, and that in any case Litde's figures, neces- 
sarily based upon purely hypothetical conditions, may not fairly be 
taken against the actual practice, which came so near to them in re- 
sults. 

If I take Sangster's figures for 1918, I find the cost of coal gas at 
House A was $.31537; the cost of water gas at House C, $.39843. 

'Without deductlng Fourteenth street and Forty-Second street, which- 1 do 
not flnd, but which is too small to change the resuit. 
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Taking the proportions at 22 per cent, to 78 per cent., and half and 
half, and allowing 4.1 per cent, for loss, I get $.3964, or $.3723; re- 
spectively, for thèse figures. 

Distribution Expenses. 

Thèse expenses are made up from the books of the company, which 
I hâve already held to be good prima facie proof . Various items are 
challenged, which must be taken up seriatim : 

(a) Repairs to Meters and Appîiances. Thèse are not done direct- 
ly by the company, but by the Standard Company, a subsidiary, whose 
stock is owned by the plaintiflf. They are billed to the plaintiff, and 
ail items are scrutinized and checked by one of its officiais. Pre- 
sumably the charges include a profit, based upon the assumption that 
the companies are independent, for so the accounts read. In the 
case of mains and services the plaintifï does the work for the other 
companies and charged a profit of 5 per cent. I hâve not been able 
to find what the Standard's profit is on this work, but it is scarcely nec- 
essary in the case of so small an item. If I assume that the profit Was 
10 per cent., as it is on the sales of gas between companies, there 
would resuit a déduction of $29,322 for 1918 and $24,120 for 1919. 
I shall so take it. 

(b) Repairs to Mains and Services. Thèse were done by the com- 
pany, for itself and ail other companies. No profits are included, and 
the item should be taken as it reads. 

[7] (c) "Promotion Expense for Gas Appîiances" (d) ''and for 
Gas U tilization." Thèse items include the cost of maintaining thèse 
departments, which the company organized some years ago to push the 
sale of gas and of machines to burn gas. Their propriety is challenged 
largely because the sales hâve not increased much. The truth appears 
to be that the constantly increasing use of electricity for illumina- 
tion has driven out gas more and more, until to hold its sales the plain- 
tiff must promote the use of gas for heating and cooking. It has suc- 
ceeded in a slight increase of sales, and its officers attribute their 
ability to do even so well to thèse departments. I hâve no doubt that 
they are right ; but, whether right or wrong, their décision is not now 
open to question. They were under a duty to keep up their sales so 
far as they could, and to push the use of gas in any new ways which 
the public would use it. Even under municipal management, adver- 
tisement, when not pushed to the useless extrême which compétition 
too often engenders, is a necessary function. In its proper sensé it 
means, not the création of a factitious demand by the familiar pro- 
cesses of repeated suggestion, but genuine information in such form 
as to reach the public. 

(e) Salaries and (f) Supplies at General Oiïice. The salaries of 
the gênerai officers should be apportioned, as the master recognized 
and the défendants claim ; but it is very hard to find any satisf actory 
theory on which to allocate them. Obviously it is impossible to learn 
what part of his time each officer gave to gas or "non-gas" business. 
The method suggested of dividing in accordance with the income 
has few advantages, except that it is an intelligible theory, and has 
at least some relation to the facts. I shall adopt it, but only because 
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f am taking ail doubts against the plaintifï. The same applies to the 
transfer, accounting, and cashier's departments. In the engineering, 
commercial, purchasing, and chemical departments there can be no 
ground for any allocation at ail. Ail this work presumably went for 
gas manufacture, and so much of it as was expended for other com- 
panies appears to hâve been charged against them in the books. Mr. 
Woods did not apparently keep exact track of his time, but the por- 
tion of his salary to be allocated is very trifling. I shall accept those 
items. 

The rest of the charge it is hopeless to attempt exactly to appor- 
tion. I shall assume that it was shared between ail the foregoing de- 
partments in the proportion of their salary accounts, and I shall de- 
duct one-third of that part attributable to the gênerai offices, trans- 
fer, accounting, and cashier's departments. The resuit of this, as I 
make it, is $77,122 for 1918 and $53,837 for 1919. 

(f) General Office Supplies and Expenses. I apportion thèse, very 
roughly it is true, by deducting that percentage of the whole which the 
deciuction from the preceding item bears to the whole item; that is, 
I deduct $23,509 for 1918 and $15,361 for 1919. 

(g) Charges to United States for OMcers' Services. This item 
does not appear on Exhibits 364 and 365, from which I calculate the 
cost of distribution. I need not consider it. 

(h) Légal Expenses. I think thèse should follow gênerai officers' 
salaries. I deduct $14,183 for 1918 and $13,300 for 1919. 

(i) Insurance. The insurance item covers, not only some property 
not used in the gas business, but the Fourteenth street and Forty- 
Second street plants, which, as will appear, I am eliminating from the 
"rate base." Thèse items should come out, and the means of adjust- 
ing the item on that basis has not been pointed out. The défendants 
claim a déduction based upon the income which has been earned by 
the insurance funds and upon the insurance participation certificates. 
Thèse certificates are issued to the plaintiff merely as évidence of the 
surplus in any year of the premiums over losses. It does not appear 
that subséquent premiums may be paid by their redelivery, but possibly 
this is true. 

In view of the fact that the insurance premiums include property 
not used for gas purposes, I think I should accept the défendants' 
demand on this item, $17,148 for 1918, $17,481 for 1919. 

[8] (j) Mutual Aid Society and (k) Superannuation. Under thèse 
two items are charged those payments, now very common among 
large corporations, by which the employés receive insurance for sick- 
ness or distress or a pension when aged. There can be no ques- 
tion of their propriety in substance, nor can I, with déférence, agrée 
with Kings County Lighting Co. v. Lewis, 110 Mise. Rep. 204, 230, 
180 N. Y. Supp. 570, that the charges may not be made during the 
years when the disability existed. The method to be adopted is fairly 
open to the discrétion of the officers, and in the end it makes very 
little différence how it is distributed among consumers. The ques- 
tion is whether it is in fact paid and represents a reasonable amount. 

In the latter question the master peremptorily shut off any inquiry 
in the case of superannuation. He assumed that the discrétion of 
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the officers was not subject to review, and in this he was in error, be- 
cause, if that discrétion had been wanton or extravagant beyorid 
reason, it could not stand. However, ail the détails were contained in 
certain bundles of papers which the défendants themselves put in évi- 
dence, and which showed what each allowance had been and to whom 
made — at least so I understand, though the exhibits hâve not been 
submitted hère. I cannot see that the cross-examination, which the 
master stopped, could hâve added anything of substance. The officers 
examined would scarcely hâve admitted that they considered the al- 
lowances too great, and the only available proof would hâve been 
by showing that. in other companies such allowances were so much 
smaller than those actually allowed as to make them extravagant. 
This the défendants did not ofïer to show, and no doubt could not. I 
do not think, therefore, that the master's erroneous ruling should 
throw out this item. 

(1) Automobiles. The plaintifif uses 20 passenger cars in its busi- 
ness, of which 7 are detailed for the use of its officers. The point 
was raised that this number was too many, and the superintendent in 
charge of the department was called by the défendants, apparently 
to establish the point. The resulting examination really goes very 
little into that issue, and was directed for the most part to the method 
in which the accounts were kept. The master allowed very few ques- 
tions upon that, and of this the défendants complain. I cannot see that 
the examination shut ofï was of any conséquence upon the relevant 
issue; at least, the défendants stated no reason to the master justi- 
fying his so supposing. 

As to the necessity of having 7 cars, I will rule hère, as elsewhere, 
in the absence of some évidence showing that they were unnecessary, 
or that the officers abused their powers by using them for personal 
purposes, that their judgment must staud prima facie. As in anal- 
ogous situations, given the discrétion, its exercise must be shown 
to hâve been injudicious. I allov/ the item. 

[9] (m) Interest on Consumers' Deposits. In whatever way figured 
it seems clear that this is in no sensé a proper item in the cost of dis- 
tributing gas to the consumer. , I am not trying to learn what were 
the revenues of the company in the past, but to establish a basis for the 
cost of distribution in the period to be covered by a decree. I dis- 
allow this item, $40,905 for 1918 and $33,601 for 1919. 

(n) Défensive Bniergency Service. This was certainly an excep- 
tional expense caused by the troubled period of the war. It offers no 
just basis of inference for the costs of distribution in the future. I 
disallow the item, $100,251 for 19*18 and $11,654 for 1919. 

(o) Miscellaneous General Bxpenses. Under this heading the de- 
fendants challenge a number of items, which are too many and too 
small to deserve much notice. Ail of them are proper enough on 
their face, except the gênerai item of "Miscellaneous Expenses," $27,- 
280 for 1918 and $8,654 for 1919. In 1918 about $9,000 seems to haye 
been connected with emergency défense. I will deduct $10,000 in 
1918 and in 1919 $4,500, two-thirds of what apparently representèd 
Kenney's emergency défense services in 1919. 
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In 1919 there îs an item of $46,320, which comprises the expenses ôf 
this litigation. It can hardly be considered a normal charge for each 
year, and should be spread. I may assume one such suit in 10 years. 
As we hâve two years to consider I will deduct $41,688 from 1919 and 
add $4,632 to 1918. 

The sum of thèse déductions is as follows: For 1918, $317,808; 
and for 1919, $215,542. The total costs of distribution for 1918 
were therefore $3,249,337 and for the first 8 months of 1919 $2,- 
370,309. The rate per 1,000 cubic feet for 1918 was $.1802, and for 
1919, $.1934. A question arises, as to this item, whether the spread 
should be taken at the actual production during the years in question 
or at the supposed production in the future, say 20,000,000,000. A 
few of the constituent factors, like repairs to mains, would seem to 
be pretty certainly constant, whatever the production. The greater 
part of them, however, will vary generally with the amount of business 
donc, and in view of the severe treatment which I hâve given to many 
of them it seems to me only fair to take the spread at the actual out- 
put. There can be little doubt that at any prices now in sight the 
sum allowed is inadéquate. 

(p) Maintenance of Conduits from Astoria. Connected with the 
subject of distribution costs is the expense of keeping up the conduits 
from Astoria. There are two tunnels running between Long Island 
and New York, one called the "Astoria tunnel," from the Astoria plant 
to the Bronx, which cost $5,178,614.58; the other further south, and 
from the New Amsterdam Company's plant to Manhattan, and called 
the "Ravenswood tunnel." Thèse are each used to conduct gas from 
the Astoria plant to the plaintiff's mains ; the plaintiff being the sole 
consumer of Astoria gas. The lower or Ravenswood tunnel is used to 
convey coal gas which has been enriched by oil at Ravenswood; it 
is small and cost $700,000. However, to reach it the gas must pass 
through mains on Long Island valued at $844,422.71. 

Ail thèse conduits are formally owned by the East River Gas Com- 
pany and are used by others than the Astoria Company. The several 
corporations hâve adopted a figure of 57 plus per cent, as representing 
the plaintiflf's proper share of thèse conduits, based upon their relative 
requirements. They hâve also adopted somewhat arbitrarily the figure 
of 3% per cent, as proper for the renewals and repairs necessary for 
upkeep ; the figure being taken from calculations made by the com- 
pany's engineers by an average over a number of years. There was no 
apparent motive in fixing it at that amount, except a désire for an hon- 
est apportionment of charges between them, even though it were for 
bookkeeping purposes. Had the défendants wished to meet this proof , 
the actual vouchers w.ere available for them to do so. The estimate 
under the circumstances seems enough to make a prima facie case, but 
against any possibility of error I will take it at only 2 per cent. 

However, it appears to me a doser estimate not to take the full 
valuation of the Astoria tunnel and leave out the Ravenswood and the 
Connecting lines. It is better to treat the whole System of conduits 
between Astoria and New York as one and to take a percentage of the 
whole. Past expérience indicates 57 per cent, plus, but I shall give my 
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reasons in considering the "rate base" for taking it higher and al- 
lowing $4,400,000 as the proper allocation. At 2 per cent, the repairs 
figure $88,000, which on a spread of 20,000,000,000, which it is prop- 
er to take on this item is $.0044. With the other distribution cost, 
the total is $.1846 for 1918 and $.1978 for 1919. 

Taxes. 

The Company has calculated its own taxes, and both sides start 
with that calculation as a basis (Exhibits 205 and 355). 

(a) Gross Bamings Tax. The first item, New York state gross 
eamings tax, is apportioned in accordance with the division of in- 
come between gas and "non-gas" business. This is fair, and I do not 
understand it to be challenged. 

(b) New York Spécial Franchise Tax. The next item is the spé- 
cial franchise tax. This is a tax based upon the value of the property 
in the streets, together with the right to use the same as a public utility. 
It is, of course, plain that, if franchises proper are not to figure in the 
"rate base," so much of this tax as is figured on franchise as against 
the value of the mains and the like is improperly levied. The state 
should not at once levy taxes on the basis of a supposed value in the 
franchise and i^efuse to recognize that value as property on which any 
income may be earned. But, at least while the state continues to do so, 
it must be content to allow the sums paid to be a crédit in the account. 

The only question, therefore, is of the proper allowance for the 
franchise tax. In 1918 thèse were assessed at $384,297, and in 1919 
$190,658. There would be no difiiculty in allowing thèse sums, were 
it not that the assessments hâve always resulted in contests in which 
the company has never but once paid the full assessment. It therefore 
becomes necessary to conjecture what the proper crédit should be, and 
obviously the only basis is past expérience. Between 1906 and 1914 
exclusive settlements hâve been made on the average at the rate of less 
than 64 per cent. But in 1915 the full amount was paid, and in 1916, 
1917, and 1918 the amounts already paid are a little less than 70 per 
cent., and it can scarcely be assumed that nothing more will ever be 
paid during thèse years, and it would probably be unf air to crédit the 
Company with only 70 per cent, in the future in fixing a rate. Never- 
theless, I shall do so for the purpose of this case, and allow the item in 
1918 at $269,000 and in 1919 at $133,460. 

(c) Real Bstate of Corporations Tax. This is a tax levied upon the 
"tangible" property in the streets of New York, and, if the spécial 
franchise tax is valid at ail, this property has already been once as- 
sessed and taxed. There is, indeed, an apparent injustice in disregard- 
ing a tax levied by the state in a case to which the state is in effect a 
party, yet there is an equal apparent injustice in crediting the plain- 
tiff with a tax which it insists it will never hâve to pay, and which it 
will not pay if it pays a spécial franchise tax. In such a dilemma the 
burden of proof must détermine the issue and the item must be dis- 
allowed. 

267 F.— 17 
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(d) Real Estate Taxes. Only those taxes on property held to be 
used and useful should be credited: ïleferring forward to my calcu- 
lation of the "rate base," I deduct the foUowing items: 

, 1918 1919 

Block 982, lot 13 $ 8,425.20 $ 5,521.60 

Block 988, lot 1 35,813.00 23,470.67 

Block 1089, lot 1 57,938.00 39,053.33 

Block 1090, lot 23 1,433.70 957.00 

Block 1107, iQt 7 9,440.00 6,186.67 

S6= ifer cent, oif block 985, lot 7 2,814.56 1,844.60 

5 per cent, of block 989, lot 1 528.05 346.05 

lO.per cent, of block 1457, lot 6 1,699.20 1,113.60 

One-tbird pf block 3236, lot 1 8,016.00 5,804.00 

' $126,107.71 $84,297.62 

(e) Personal Taxes. The défendants' challenge as to personal taxes 
extends only to 1918, and rests upon the fact that the personal tax 
for that year was assumed to hâve been levied on gas property only, 
because that was done in 1919. The ihference appears to me legiti- 
raàte. I allow the item. 

(f) United States Government Taxes. This item is not challenged. 

(g) I nier est on Taxes. The plaintiff very ardently argues that it 
should be allowed a crédit of interest accruing on unpaid taxes. Ex- 
cept in the case of spécial franchise taxes, it is hard to see any justifi- 
cation for such a crédit. : Nor does the case seem to me différent as to 
them either. The only theoretical crédit that I can see is the differ- 
eiice between the interest due upon so much as ihey will in the end pay 
and thé value of the money in their hands meanwhile. In the first 
place it is impossible to tell w^hat they will pay ; if it were not, I should 
crédit theni with it; and in the second it would be a mère conjecture 
what was. the value to them of the money in their hands. 

The allowable taxes on the plaintiff were therefore for 1918 $831,- 
645.08, and for 1919 $468,092.97. 

(h) Astoria Taxes. (1) Real Estate. In 1918 the Astoria Com- 
pany paid $264,700.15, and in 1919 $307,819.36, which should be pro- 
rated for 8 raonths at two-thirds, or $205,212.90. (2) Personal Estate. 

1918, $11,157.41; 1919, $7,666. (3) Spécial Franchise. 1918, $321.- 
73 ; 1919, $210.92. 

(i) Conduit facilities. As has been seen, the total investment in 
thèse conduits was %6, 722, 027. 29, of which I crédit the plaintiff with 
65 per cent, for reasons given later. Taking taxes at 2l^ per cent, 
on an assessment at say two-thirds of its value, or $4,500,000, the tax 
will be $112,500, of which 65 per cent, is $73,125 for 1918 and $48,- 
750 for 1919. 

(j) New A.storia Plant. There must for the future be figured an in- 
creased Astoria tax, based upon the new plant now in process of 
érection, ail of which I am allowing for reasons which will appear. 
The cost of that plant will be $4,500,000, and if I take the assessment 
at ,two-thirds,. there will be , added to the assessment $3,000,000, on 
which the tax at 21/2 per cent, will be $75,000 for 1918 and $50,000 for 

1919. The total taxes, therefore, will be as follows: 
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1918. 1919. 

Consolidated Gas Company ? 831,645.08 $468,092.97 

Astoria (présent plant) 276,197.29 213,089.82 

Astoria (new plant) 75,000.00 50,000.00 

Conduits 73,125.00 48,750.00 

$1,255,967.37 $779,932.79 

Taxes can hardly be thought to vary în proportion to production, and 
the proper spread should be the supposed sales to be effected with- 
in the period of the decree. I hâve taken thèse at 20,000,000,000, 
throughout. The tax factor is therefore for 1918 $.0628, and for 1919 
$.0585. 

Fédéral Income Tax. 

The Company has hitherto escaped any fédéral income tax, because 
the United States authorities hâve accepted its statement that it has 
no net income. However, this case proceeds on the supposition that 
an income must be allowed it, and into the calculation of a fair profit 
that factor must surely enter, if the company is to be upon a level 
with freely competing industries. At présent under the Revenue Act 
of 1918— section 230a (2) (Comp. St. Ann. Supp. 1919, § ôSSôVsnn)— 
the tax upon corporations is fixed at 10 per cent., and would amount to 
the following sums. Assuming a capital of $64,000,000 wlthout fran- 
chises, and $72,000,000 with franchises, and profits at 6 per cent, or 7 
per cent., the results are as f ollows : 

Six Per Cent. Seven Per Cent. 

Including franchises $432,000.00 $504,000.00 

Excluding franchises 387,000.00 448,000.00 

On a spread of 20,000,000,000, thèse figures would become for each 
1,000 feet of gas, as f ollows: 

Six Fer Cent. Seven Per Cent. 

Including franchises 0216 .0252 

Excluding franchises 0192 .0224 

Thèse figures must clearly be allowed. In fact, the calculation 
should be higher, since the tax will be levied upon the income without 
any déduction for the tax itself, but that is a small variation. 

Renewals and Replacements and Gas Storage. 

The company has carried on its books an account each year called 
"Renewals and Replacements," which is in fact an amortization ac- 
count. Into this is put the loss arising from the abandonment of old 
plants, arrived at by subtracting the salvage of the plant from its cost 
on the books, together with the cost of withdrawal. It is possible to 
obtain a long average of thèse charges by taking the amonnt of gas 
reported sold from December 31, 1907, to December 31, 1918, and us- 
ing it as a divisor for the sums so carried on the books over the same 
period. The quotient is $.0373, which the master has taken at $.03. 
In thèse cases the conclusiveness of the master's report does not ob- 
tain (Knoxville Water Co. v. Knoxville, supra), and I shall use the 
more exact rate. 
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I figure the cost of gas storage, based on the years 1918 and 1919, 
at $.0097. The sum of thèse items is $.047, which I accept. 

Présent Capacity and Reserve. 

As a preliminary to considering the "rate base," and îndeed as an 
inévitable élément in deciding whether or not I should include the 
Fourteenth street and Forty-Second street plants, it becomes neces- 
sary to take up the company's capacity and reserve, compared with its 
présent demands. If it should appear that any plant is necessary for 
the reasonable future, that plant must be included, as it is to-day, at 
least at its value in modem cost of reproduction. If, on the other hand, 
it appears that there is a reasonable doubt about that necessity, it should 
be excluded. 

The rated daily capacities of the présent plants of the plaintiff (in- 
cluding Astoria) are as f ollows : 

Fourteenth Street 5,000 (coal) 

Twenty-Flrst Street 28.500 (water) 

Forty-Second Street 4,500 (coal ) 

Nlnety-Ninth street 5,500 (water) 

Astoria House A 10,000 (coal) 

Astoria House B 10,000 (coal) 

Astoria House C 30,000 (water) 

Total 93,500 thousand feet 

On January 31, 1920, its send-out was 99,243 thousand feet. It is 
certainly not unreasonable to calculate its. maximum send-out at 100 
million in the future. The défendants concède that the reserve should 
not be less than 5 per cent. The plaintiflf believes that much more is 
necessary. If I put the total requirement at 105 million feet, I 
shall be probably shaving too close for safety, even at the présent 
demand. The master's allowance of 15 million cubic feet out of the 
30 million now building at Astoria gives only 8^/^ per cent, reserve, 
if the Fourteenth and Forty-Second street plants are included. If 
they are not included, the capacity is insufficient. It is clear, there- 
fore, that either those plants must be included or more of the new 
Astoria unit. 

The défendants urge that this is the wrong wray to approach this 
subject, there being a whole System which may treat its reserve as one, 
and I will consider the capacity on that assumption. On January 31, 
1920, the maximum of the System was 166,488 thousand feet. Allow- 
ing only 5 per cent, reserve, the requirements are 175,000 thousand 
plus, which the System just has. Its resources at présent are as f ol- 
lows: 

Consolidated and Astoria (as above) 93,500 

New Amsterdam 36,000 

Standard 10,500 

New York Mutual 24,000 

Central Union. 11,800 

175.800 thousand 
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If the two plants on Fourteenth street and For ty- Second street are to 
be disregarded, the system has no reserve at ail. The défendants must 
therefore either allow thèse two plants or some part of a new plant, 
because it is obviously already time to build. But when building a re- 
serve, economy and prudence require a forecast of the future. The 
construction of a 30 million plant at Astoria decided on in December, 
1919, was proper caution ; some addition was needed ; less would not 
hâve been economical. If this be added, and the two old plants are 
disregarded, the system has a reserve of 18 per cent., and the plaintiff 
as a member must bear its proportion of that amoûnt ; i. e.,. it must 
hâve a capacity of 1 18 thousand. As it has by hypothesis only 84 mil- 
lion left, it will be obliged to use 16 million for its actual demands, and 
the balance of 14 million will be less than its share of the reserve. In 
short, if the two plants are to be disregarded, the whole cost of the new 
plant must be part of the "rate base." 

I do not mean to décide that with the new plant the system has top 
large a reserve in 23% per cent., which it will hâve. I only mean that, 
since it was good policy when building to build so large a unit, the 
utmost that can be demanded under the most exacting theory is that, 
if the old units are to be disregarded, the whole of the new unit must 
be credited. The only question open is whether the old units ought not 
also to be included. As I am not fixing a rate, I need go no further in 
this case than to take the doubt against the plaintiff. 

Mr. Little made some elaborate calculations to show that the plants 
were not worked to capacity, but it is ail irrelevant. Even if Astoria 
could make 57 million feet a day and Twenty-First street 33 million, 
and Ninety-Ninth street 6 million, the company could not fill its prés- 
ent demands. And if the system as a whole be considered, and thèse, 
as I think wholly conjectural, hypothèses be accepted, the total ca- 
pacity of the System becomes only 177,300 thousand cubic feet, with 
Fourteenth street and Forty-Second street excluded. This is a reserve 
above last year's demands of only 10,812 thousand cubic feet, or 6 per 
cent. plus. It is absurd to suppose that the time had not come, viewed 
even under Mr. Little's assumptions, in which new building must be 
donc. 

For thèse reasons, in accordance with my plan of resolving ail 
doubts against the plaintiff, I hâve excluded Fourteenth street and 
Forty-Second street. I include the whole of the new Astoria plant. It 
is to be remembered that in so doing the "rate base" is reduced much 
below what it would be if the new unit had been coal gas plants, which 
would hâve cost twice as much. If the proportion of coal gas to water 
gas had been in this way changed to about 45 and 55 per cent., it would 
hâve involved capitalizing this unit at $9,000,000 or $10,000,000 at 
least. The addition of $5,000,000 to the "rate base" so involved would 
add $.015 or $.0175 on a spread of 20,000,000,000, according as the 
f ate be taken at 6 per cent, or 7 per cent. This makes the différence in 
distribution of coal and water gas count for less than 1 cent even on 
priées in 1918. It adds a reason for disregarding the theoretical di- 
vision suggested by Mr. Little. 
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"Rate Base." 

It is possible now to calculate the "rate base/' which îs composed 
ef the f oUowing items : Real estate, plants, conduits jointly used, office 
buildings, the présent Astoria plant, the Astoria jplant now building, 
working capital. 

If the plants be taken at their cost, there is logic in insisting, as the 
défendants do, that the landshall be taken in the same way; but I 
hâve, for the reasons already given, refused to do either. The value of 
the plants is, it is true, calculated upon the basis of cost, but not in any 
sensé because I think cost the test; only because it is clear that at 
présent anyway an estimate based upon cost is a most conservative one, 
and because it has the great advantage, as I hâve said, of avoiding con- 
jectures based upon the opinions of experts. 

(a) Land Used and Use fui. The realestate of the Fourteenth street 
and Forty-Second street plants will corne eut of the "rate base" along 
with ,the plants themselves, for the reasons which I hâve just given 
under the heading, "Présent Capacity and Reserve." This involves the 
following déductions : 

Fourteenth Street: 

Bloek 982, Lot 13 ."$326,000 

Block 988, Lot 1 390,000 

Block 991, Lot 1 180,000 

Block 991, I^t 47 56,000 

Total . ., $952,000 

Porty-Second Street: 

Block 1089, Lot 1 $ 900,000 

Block 1090, Lot 23 82,500 

Block 1107, Lot 7 375,000 

$1,357,500 

I shall take up seriatira the other pièces challenged: 

Block 986, Lots 7, 19 and 20. This space appears to hâve been 
used for storage, and to be deemed necessary by the officers of the 
Company, who think that they hâve no other available space. There is 
no sufficient reason to impeach fheir judgment. Nevertheless the west- 
erly half of lot 7 is occupied at présent by two small holders and a 
boiler house. It is hard to see any use for them, and no prospective 
use is suggested. I strike oiï $100,000 at an estimate, or 56 per cent. ; 
the western half must be the more valuable. 

Parcel 2, Lot 1, Block 989. This easterly parcel contains a boiler 
plant and pumping station used in connection with two holders, one of 
the plaintiff, for 32 million feet, and the other of the New Amsterdam, 
for 5 million feet. It seems that this should be prorated in that propor- 
tion between the two. The book cost to complainant seems to hâve 
been $20,643.84. I strike off three-eighths of $20,643.84, or $7,740. 

Lots £9 and 30, Block 95£.^ Lot 30 is an old machine shop used for 
storage purposes, 70 by 60 feet. In the summer of 1918 there was little 
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in it. Lot 29 is vacant and used for storage. The company asserts that 
its storage facilities are small. I do not think there is any sufficient 
reason to upset the discrétion of the officers in retaining thèse lots. 

Part of Lot 6 of Block lliBU. This is a very small matter, but the 
lot seems for long to hâve remained unused, and an apportionment may 
be proper. I will strike off $15,000 for this lot ; some estimate must be 
made, and it will inevitably appear arbitrary under the circumstances. 

The Westerly 300 Feet of Lot 2 of Block 1157. This was formerly 
the site of six small holders ; the westerly end of the lot being occupied 
at présent by two 4,000,000- foot holders. This is an expensive pièce 
of real estate, and it is not likely that the company would hold it un- 
occupied, if it had no genuine prospective use for it. There is at 
most a great différence of compétent opinion as to the relation between 
the maximum output and holder capacity, and the officers of the com- 
pany were not obliged to accept the figure of 75 per cent, suggested by 
Hine. Little fîgured it at 150 per cent, of maximum capacity, which the 
company has not. The property has been unused for only two years, 
and I think the time has not yet come whtn the company must make up 
its mind whether it will sell it or put up new holders. I décline to 
interfère with their judgment as to this property. 

Lot 18 of Block 1683, Lot 2 of Block 1712, and the Basterly 281 
Feet of Lot 5 of Block 1705. The fîrst of thèse, so far as the évidence 
shows, is used for a training school. Lot 2 of block 1712 is most es- 
sential, as it gives access to the East River. The larger part of this 
property is used for the Astoria Company, and, in view of the way in 
which the case has been treated, there is no reason to distinguish be- 
tween it and the plaintiff. The easterly part of lot 5, block 1705, is 
used for various purposes, part of them being in use by the National 
Coal & Coke Company. As the revenues of this company are charged 
against the plaintiff, no injustice is done in allowing the whole prop- 
erty as in its "rate base." Strictly, perhaps, the item should be set off, 
but the différence is too trivial for notice. 

North End of Lot 1 of Block 3236. Upon the south end of this lot 
is built the 10,000,000- foot Kingsbridge holder. This purchase was 
made afler considérable public feeling had been manifested in that 
part of the city, and as a concession to the citizens by the company, 
which was properly made. It was necessary at the time to buy the 
whole tract, and the portion now criticized is in the market. I think 
it unreasonable to require the company to attempt any residential de- 
velopment of the northern part, owing to the character of the land it- 
self. It is true, however, that they hâve kept it unused for 10 years 
without sale. It seems to me that a time has come when the sale should 
be made, at least as an alternative to keeping it a part of the property 
on which gas profits can be made. If I take off one-third of the value, 
say $70,000, I shall certainly not be unfair to the défendants. 

Thèse are ail the priées questioned of those which the master allow- 
ed. The total déductions for the sum he awarded, of $9,531,275, are 
as follows: 
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Fourteenth Street ? 952,000 

Forty-Seeond Street 1,357,500 

Block 985, Lot 7 100,000 

Block 9S9, Lot 1 7,740 

Block 1457, Lot 6 15,000 

Block 3236, Lot 1 70,000 

Total $2,502,240 

$9,531,275 
2,502,240 

Leavlng a balance , ?7,029,035 

(b) Reproduction Value of Plants, estimated from their cost. The 
books of the company show the cost of ail its plants and the summaries 
in évidence go back to 1884, when it was organized. I hâve taken only 
those plants which remain open on the books and not ail of thèse. The 
figures as of December 31, 1918, are as follows: 

Part of Plant 
Stations Book Value. Condemned. 

21st St. station (plant) $3,816.273.52 

44tli St. station 2,004,996.31 $1,290,412.67 

63a St. station.. 401,204.48 

65tli St. station 817,105.37 

99th St. station (plant) 1,158,402.97 

lllth St. station 1,085,862.26 

Kingsbridge holder 912,299.04 

132d St. station ; 475,896.74 

132d St. testlng station 7,450.00 

14th St. holder as adjusted 584,485.20 

Engineering item 323,907.59 

Total .$11,587,883.48 $1,290,412.67 

Déduction for part of plant condemned 1,290,412.67 

$10,297,470.81 

Hine's figure for thèse items is $9,979,935.72, which varies in sub- 
stance only as to the lllth street station. That différence arose frora 
his exclusion of blocks 1704 and 1712 and 1683 as not used and use- 
ful, in which I do not agrée with him, as I hâve said. 

The books also hâve corresponding figures for meters, mains, and 
services, constituting the whole fixed plant of the company. The whole 
account for plants, etc., can therefore be stated as follows: 

Plants $10,297,470.81 

Meters, etc ; 6,631,454.32 

Mains 11,027266.54 

Services 1,272,241.74 

Total ,. .$29,228,433.41 

This calculation makes no allowance for dépréciation, although the 
method by which the présent value is reached is from original cost, 
which, as I hâve said, should always bear that factor in mind, even 
though it need not necessarily include it, when the plants hâve been 
kept up. Dépréciation Maltbie and Hine figure at $6,507,400, and the 
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answer at once occurs that it is from any point of view more than met 
by the increased costs of présent reproduction. Such, indeed, is the 
évidence so far as mère opinions and calculations of experts can justify 
a conclusion. Besides, there is a check, curiously conclusive at least 
to me, upon the cost of the plants. As I hâve said, the Astoria plant of 
30,000,0(X)-foot water gas, now building, will cost $4,500,000. to be 
completed by December of this year. The contract was let in Decem- 
ber, 1919, and forms a good test of what the costs then were for such 
units, better, probably, than the opinions of witnesses. It is a fair in- 
ference from that contract that the cost in such large units was not 
less than $1,500,000 per 10,000,000 feet capacity, and so Addicks takes 
it. The capacity of the only two water gas units on Manhattan is 
34,000,000, making at such rates a cost of $5,100,000. The book cost 
is a little short of $5,000,000, a surprisingly close parallel. Therefore, 
judged upon the basis of their présent capacity, I may assume that the 
reproduction value of the Manhattan plants is at least their book value. 
It is, of course, true that in so doing I hâve not made any discount be- 
cause they are old. I hâve taken the stîindard to be the cost of fixed 
capital sufficient to render the service in question and for the reasons 
already given. Maltbie fîgured a "straight-line" dépréciation of $3,- 
500,000 for ail plants and holders. This was necessarily a conjecture, 
based upon the supposed life of the plant ; it has no application while 
the plant is kept up. It is quite true that there is no such check upon 
holders and stations as in the case of plants ; but, on the other hand, 
so far as opinion évidence can show, it appears without contradiction 
that to reproduce thèse would now cost a great deal more than their 
book cost. 

The other éléments of dépréciation are for mains, about $1,500,000, 
and services and meters, $1,500,000. Any dépréciation in the mains 
appears to me quite fanciful. Little said that the life of a main, when 
properly buried, was indefinite; the only question is of obsolescence 
and repairs, and I should suppose that obsolescence would occur only 
after it got too small for its requirements. It might, of course, be 
possible to show that ail necessary mains could now be laid for less 
than the book cost ; but the plaintif? has shown the contrary by Miller, 
and it is not contradicted. 

As to meters and services the case is not so strong, because, even 
if their life be 75 years, as Little thinks, no one knows the âge of ail 
those in use. Moreover, the dépréciation of $1,500,000 is only about 
12 per cent, of their cost. However, the same rule applies as before. 
The plaintiff proved the cost and the necessary repairs to bring the 
whole plant up to its original condition. It proved that the cost of re- 
producing fixtures of equal capacity was more than the book cost. 
That made a case in my judgment which was proof against any theory 
of "straight-line" dépréciation. The allowance for repairs might be 
attacked on the ground that the condition of the plants and fixtures 
in fact required inordinate repairs, but that was not donc. In accord- 
ance with the principle which I hâve tried to demonstrate, I décline to 
make any allowance for dépréciation. 
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(c) Conduits Jointly Used. I hâve already given my reasons for 
taking ail the conduits used by the Astoria company rather than the 
Astoria tunnel alone. For the rate base the figure is 57 par cent, 
of $6,723,037.29, or $3,832,131.25. However, since the Fourteenth 
Street and Forty-Second street plants are excluded, it is hardly fair to 
count only 57 per cent, of the value of thèse conduits as allocatable to 
the plaintiff. I must assume that ail the gas used by it will come 
through one or the other of thèse conduits, except what can be made at 
Tw^enty-First street and Ninety-Ninth street. This would very sub- 
stantially increase the proportionate use of the tunnels, but it would be 
hard to say exactly how much. In taking the valuation at $4,400,000, 
which is 65 per cent, plus, I should be within a safe estimate, and I 
so take it. I am supposing the Astoria capacity to be raised from 50 
to 80 million cubic feet a day. 

(d) The General OMce Building and the Fifty-Seventh Street. In 
1914 the company erected a very large office building in New York as 
a place of business, not only for itself, but for its allied companies, in- 
cluding the Edison Company. This is 19 stories in height, and con- 
tains, besides offices proper, many adjunct rooms, such as an audi- 
torium, a restaurant, téléphone booths, and other conveniences, not 
only for the needs, but for the rest and pleasure, of the tenants. Its 
cost was $2,542,615, and the value of the land was $410,000, making an 
investment of $2,952,615 in ail. In view of the fact that the greater 
part of this building was not used for gas purposes, it became neces- 
sary to apportion the space between the company and its other tenants. 
Estimâtes were made as of varions dates, the last being July 1, 1919. 
At that time the company's occupation was claimed to be 113,785 
square feet (including its share of the common conveniences), out of a 
total of 294,445, 38 per cent, of the whole. The question, as I view it, 
is only how much of the investment can properly enter into the rate 
base. Dr. Weber did, it is true, figure the total rentals of the property 
and charge them against the plaintiff; but that would not be gas tn- 
come anyway. I need only find the amount of the building properly 
allocatable to gas business for use in the "rate base." Strictly speak- 
ing, a portion of the upkeep should also be credited to costs of dis- 
tribution ; but that is either included in another item or has been omit- 
ted. It can hardly be of much conséquence. I shall therefore consider 
only the apportionment in determining the "rate base." As such, in 
view oî the fact that the company has claimed only about 35 per cent, 
of the whole, the time and testimony spent upon it were hardly justi- 
fied ; at that percentage it would only bring into the "rate base" a little 
over $1,000,000. 

Some allowance, of course, must be made; the défendants wish me 
to strike out 80,0(X) square feet actually occupied, leaving only about 
$255,000 in the "rate base," which is most unfair. Still the impossi- 
bility of précise allocation in any event, the estimate at best resting in 
supposition, requires a rough estimate. It is agreed that the Edison 
Company has 1,600 employés in the building, and the plaintiff 800. 
The total space, including that assigned for the common conveniences, 
assigned to the Edison Company, was 123,631. If I divide this in half, 
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and then add something, in view of the fact that the higher paid em- 
ployés of both companies get a larger space in any event, I can safel/ 
allot 70,000 square feet to the plaintiflf. This would leave 43,785 
square feet of the building unoccupied, on the theory that the plaintiff's 
employés might be less spread out than they are. But the building 
was rightly built for the future, and I shall assume that the space so 
theoretically vacant will be occupied in the future in the same propor- 
tions as that now occupied. I find, also, that that extra space was pru- 
dently built in 1914. In short, I shall deduct it from the total space/ 
and so give the plaintifï a percentage of 28 upon the whole investment; 
i. e., $846,732.20. 

The Fifty-Seventh street building was built as another office in 
1918, and is used only by the company. The question was debated, and. 
advice taken upon it, whether it should be a high building or not, and 
after consulting compétent real estate brokers it was decided to build a 
low building. The défendants complain because that advice was fol- 
lowed. I décline to harry the company with such factious vexations ; 
their discrétion may or may not hâve been right, but there is no ground 
to say that a clear error was made. 

As to the site, the company had the right to build upon a. thorough- 
fare, not on a side street. The public convenience justified it in having 
its quarters where they vi^ould become generally known ; it might also 
hâve an eye out to the advertisement from such a location. Municipal 
authorities wisely sélect such streets for their enterpri.ses. I allow the 
sum: Land $400,000; building $294,718.47. The total of thèse is 
$1,541,450.57, to be added to the rate base. 

(e) Présent Astoria Plant. The présent Astoria plant was begun in 
1906, and there had been expended up to October 31, 1919, $15,497,615 
upon land and fixtures. This sum must come into the "rate base," un- 
less some part of it is not necessary for gas pùrpoàes. The défendants 
challenge the amount of land purchaséd, contending that less would 
hâve been enough, because much of it is not now in actual use. In 
1914, however, when the Astoria- company applied for leave to issue 
$14,500,000 of securities, the Public Service Commission granted that 
leave, and it appears that the engineers of the commission had tested 
ail expenditures by the vouchers to the extent of 75 per cent. Section 69 
of the Public Service Commissions Law authorizes issues only in case 
the expenditures hâve been "reasonably required" for the purposes of 
the company. People ex rel. D. & H. Co. v. Stevens, 197 N. Y. 1, 90 
N. E. 60, was decided before the amendments of 1910, and it was 
clearly stated in People ex rel. B. L. H. & P. Co. v. Stevens, 203 N. Y. 
7, 21, 22, 96 N. E. 114, that the commission might withhold its con- 
sent to expenditures not in the nature of permanent capital. 

There can be no question, I think, that the Public Service Commis- 
sion could hâve ref used to consent to the issue because ail the land 
was not necessary, and that it is too late now to take a contrary posi- 
tion. At that time the fixed capital account Was but a little above 
the issue authorized. I shall theref ore take it that, viéWed in the light 
of prospective requirements and the advancing cost of land, the whole 
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area is reasonably necessary, I therefore allow the sum as of October 
31, 1919. 

(f) Astoria Plant Now Building. The value of the Astoria plant 
fiow building is concededly $4,500,000, and for the reasons already 
given I include it. 

(g) Working Capital. For working capital I take $2,000,000, not 
bécause I mean to fix any such sum, but as a conservative compromise 
between the plaintiff's figure of $3,800,000 and Maltbie's of $1,480,000. 
It is in fact probably much toô low, and it is clear that, in spite of bis 
subséquent testimony, Little meant originally to say that there was a 
fairly constant proportion between working capital and production. 
His figure of 20 cents, which at that time he gave as a minimum, is 

.twice what I bave taken hère. 

(h) Récapitulation. The "rate base" so figured, without any allow- 
ance for franchises, is as f ollows : 

Land ? 7,029,035 

Plants 29,228,433 

Conduits jolntly used 4,400,000 

Office buildings 1,541,450 

Présent Astoria plant and land . , 15,497,615 

New Astoria p'ant licw building. 4,500,000 

Working capital 2,000,000 

$64,196,533 

This "investment" therefore comes on a basis of 19,000,000,000 
feet to a capitalization of $3.36 per 1,000 cubic feet, or $3.63 with 
franchises included. This is certainly too small. Little swore that in 
1914 it was the consensus of engineers that a water gas plant would 
cost $2.80; and that the présent costs would be double that amount, or 
$5.60. Coal gas plants are much more expensive. It is more than 
probable that the plaintiflf's whole investment is therefore properly 
valued at $130,000,000 at présent priées, or twice what I bave valued 
it at. But I go along with the master, since the resuit is in any case the 
same, in adopting the piecemeal method of valuation. That might be 
improper, if a rate were to be fixed. 

Account Stated of the Plaintiff with the Rate. 

I am now in a position to state the account of the plaintiff with the 
rate, taking the revenues as $.7991 for gas sold and $.073 for other gas 
revenue, $.8721 in ail; $.073 is higher than either in 1918 or the 
first 8 months of 1919. It is $.0002 lower than the 12 months ending 
October 31, 1919. 

1918. 

Cost of production $.3964 

Cost of distribution .1846 

Taxes .0628 

Renewais and Btorage .0470 

$.6908 

Revenues $.8721 

Expenses , 6908 

Avallable for profits $.1813 
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1919. 

Cost of production $.4519 

Cost of distribution .1978 

Taxes .0585 

Kenewals and storage .0470 

$.7552 

Revenues Ç.8721 

Ëxpeuses 7552 

Available for proiits $.1169 

Upon a supposititious 20,000,000,000 spread, the income on 1918 
costs would be $3,626,000, which must bear a fédéral income tax of 10 
per cent. The net would be $3,263,400. On 1919 priées the net income 
would be $2,104,200. 

I may now détermine in percentages the possible earnings of the 
plaintiff upon four différent hypothèses : The costs of 1918, with and 
without including franchises, and the costs of 1919, under the same 
alternatives. 

1918 1919 

Bxcludlng franchises ." 5.08% 3.28% 

lucluding francliises 4.53% 2.92% 

Such is the final resuit, and so it appears that, even though the 
"tangibles" of the company are valued, not on the estimâtes of experts, 
but on their cost, except in the case of the land, the company will not 
much more than earn upon them 5 per cent, on the basis of 1918 costs, 
or 314 per cent, on the basis of 1919 costs. If the franchises are added, 
the earnings will be 41/2 per cent, on the basis of 1918 costs and 3 per 
cent, on that of 1919. As the 1919 priées hâve now obtained for over 
a year and a half, it is fair to say that, in a long enough future to call 
for some relief, the company cannot earn more than 3^ per cent, on 
its "tangibles" alone. I doubt very much indeed whether on the prés- 
ent value of the "tangibles," as gathered from estimâtes of the most 
compétent persons available, which is really the only way in which it 
can be reached at ail, the company can earn more than 11^ per cent., 
thoueh such estimâtes are of course somewhat spéculative. 

This resuit was indeed to be expected. It is scarcely possible that a 
rate fixed in 1906 to give a fair return, and presumably no more than a 
fair return, should to-day be adéquate. In the figures I hâve used I 
think it clear that everything has been pared down unsparingly, and I 
take this occasion to say what I hâve already alluded to more than once 
aiready. It would be most unfair to accept any of thèse figures in fix- 
ing a rate. The attitude of a court is very différent; it does not try 
to do justice between the company and the public, but only to see 
whether the actual rate can by any possibility still be a fair rate. In so 
doing it must take everything in favor of the rate. It would be the 
height of injustice, if, in view of that attitude, its conclusions so reach- 
ed were treated as a fair basis for fixing a new rate. Furthermore, I 
hâve not hesitated to eut more ruthlessly in this case than if the result 
had been doser. 
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I conclude that the statutory rate has become unfair, and violâtes the 
Fourteenth Amendment while présent . priées continue. The défend- 
ants must be restrained for the présent from enforcing it, and such a 
decree will pass. 

Exceptions to the Master's Report. 
I am somewhat embarrassed as to how to deal with the exceptions 
filed. I hâve not found it necessary to consider in most cases what 
were thç actual facts, but only whether with every allowance they could 
support the rate. Nor do I think it necessary to go through ail the mul- 
titudinous exceptions and make a finding on each one. I décline to 
do thisy because in Knoxville v. Knoxville Water Co., 212 U. S. 1, 
29 Sup. Ct. 148, 53 h. Ed. 371, the Suprême Court has said that in 
rate cases a master's findings, even when confirmed, will not hâve the 
effect they usually do, but will at most be persuasive. This I think 
relieves me of the necessity of passing on each exception, since it would 
be without légal force. The two opinions of the master and myself 
show the extent of our agreement and différence, and so far as the 
findings hâve any persuasive effect, when I agrée with them, that ap- 
pears. In gênerai they may be regarded as overruled, in so far as 
my opinion varies from his, and otherwise sustained. 

Form of Decree. 

Strictly'the decree should merely enjoin the défendants from en- 
forcing the statute and leave the plaintiff to fix such rates as it may 
choose, collçcting them until the state takes some further action. That 
resuit I am unwilling to accept, because it relieves the company from 
any^regulfition meanwhile, and exposes the public to its estimate of 
what a f^ir, rate should be. pn the other hand, owing to the casus 
omissus in the law, by which the Public Service Commission bas no 
authority l;p, fix rates above the statutory maximum, I cannot avoid this 
resuit, unless I fix a rate myself, or provide what I shall describe in a 
moment. No one suggests that I hâve the power to fix a rate, and 
obviously I hâve not. It is a prérogative of the Législature, delegated 
usually to the Public Service Commission. 

But, as an injunction is discretionary, it is possible to annex équitable 
conditions to it, and this I should do. The Législature will meet on 
January Ist, and can readily give power to the Public Service Commis- 
sion, or can fix a rate itself, and it appears to me that the proper course 
is to anticipate that action ; that is to say, I think conformity with the 
State law is best secured by making the rate, when fixed either by the 
Public Service Commission or the Législature, relate back to the date 
of this decree. This is a very simple thing to do, because the moneys 
collected in excess of 80 cents must in any event be impounded pending 
£^n appeaJ, and the appeal can hardly be determined until after the 
Législature has had an opportunity to act. I hâve therefore provided 
that the spécial master appointed by the statutory court, who is to re- 
ceîve ail moneys over 80 cents shall hold the same until a new rate is 
fixed, but not later than March 1, 1921, and shall distribute them as 
though that rate had applied from the date of the decree. 
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Moreover, in spite of the plaintiff's liability, so established, ulti- 
mately to account for any sum now collected, I think that there should 
be some limit placed upon the sum now to be collected as securîty. 

This sum is the utmost that the plaintiff can ever receive for the pe- 
riod and it should cover any rate which is within reasonable expectation. 
Just as, when deciding whether an actual rate is invalid, a court must 
take ail doubts in favor of the rate, so, when fixing a security, it 
should take ail doubts in favor of the plaintiflf's claims. In neither case 
has its finding any proper relation to the rate which in justice might be 
established by the authorities; it is concerned only with limits. 

Now the master found that the company's profit was not more than 
$.0473 on a capitalization of $75,000,000. This would mean on a 
spread of 19,000,000,000 an income of about $900,000. At 8 per 
cent, the net income should be $6,000,000, requiring a gross profit of 
$6,700,000, in order to pay income taxes. In short, on a spread of 
19,000,000,000, the rate wôuld hâve to be $1.10 in order to make the 
profit which the master thought the company should get. 

The company's figures are higher. They claim costs of manufacture 
in 1920 of $.56, and distribution costs of $.23, and taxes of about $.09. 
This, with the amortization charge of $.035, comes to $.915, and shows 
a loss of $.0421, or, on a spread of 19,000,000.000 of about $800,000. 
It does not very definitely appear what the plaintifï claims for its "rate 
base." It has put in proof that its property is worth $150,000,000, and 
urges that sum; but I am not clear that it means to demand 8 per 
cent, on that capitalization. At 8 per cent, that would require a net 
income of $12,000,000, and a gross, before fédéral income taxes conie 
out, of about $13,300,000, which, with a loss of $800,000, would be 
$14,000.000, On a spread of 20,000,a00.000 this would mean an ad- 
vance of 70 cents, not 30 cents, as resulted from the master's findings. 

I believe that it is reasonably clear that such an advance will under 
no circumstances be allowed, and I think it best to accept the master's 
"rate base" provisionally, with the single exception of adding the full 
amount of the new Astoria plant. This makes a base of $77,000,000, 
and requirés an income at 8 per cent, of $6,160,000, which, with income 
taxes, means $6,800,000, and which, with $800,000 loss, is $7,600,000. 
At a spread of 19,000,000,000 this is 40 cents, making the rate $1.20, 
instead of $1.10. It appears to me that it is within the bounds of pos- 
sibility that the rate may be fixed so high when it is, and since the 
plaintifï must eventually account with the future rate in any event, I 
think it fair to protect it against the possibility that it may be so fixed. 
Any hardship to the public appears to me answered by the plaintiff's 
inability for any period to escape the jurisdiction of the state authori- 
ties. 

, I hâve provided that, if the state does not act before March 1, 1921, 
the plaintiff shall bave ail the f und, and shall be f ree to charge what it 
pleases. Such inaction would indicate that the state was contented to 
leave the matter in that form, if the decree were affirmed. If so, I 
should, of course, no longer interfère with the plaintiff in its pursuit 
of its rights. While that possibility is in fact too remoteto^^be really 
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very practîcal, nevertheless the decree must provide agaînst ail possible 
contingencies. 

, Stay Pending Appeal. 

The decree itself fixes most of the questions which will arise pend- 
ing the appeal. The stay need only provide in addition for the possible 
period beyond March 1, 1921, before the appeal is decided. Of course, 
it should not attempt more than to subject the sums impounded to the 
mandate of the Suprême Court ; that court will hâve before it ail the 
case, and can make such final decree as it chooses. 

I file herewith decrees in accordance with the foregoing. 

Supplemental Opinion. 

The plaintifï now moves to modify the decree of August 4, 1920, in 
three particulars : First, the provision for depositing the excess over 
80 cents impounded; second, the "rétroactive" eflfect of the new rate 
when fixed ; third, the absence of findings. It also moves to amend 
the stay by a provision seeking to expedite the appeal. 

Provisions for Deposit of Moneys Impounded. 

The plaintifï urges with force, I think, thàt to impound ail the mon- 
eys over 80 cents for a period perhaps of a year will cause loss both 
to itself and to the consumera. It suggests that it hâve the right to 
substituté adéquate securitiès. The best that the spécial master can get 
on the deposits is probably 31/4 per cent. ; the plaintifï, if required to 
finance its temporary requirements, must pay much more — -it says 
14 per cent. In any case it will sustain a loss which will profit no 
one but the banks, so far as appears. I see no advantage in insisting 
upon impounding the moneys, if adéquate security can be otherwise 
provided. I shall therefore modify the decree, by allowing the 
plaintifï to deposit with the master, in lieu of cash, Liberty bonds 
tâken at their market value, or any other bonds which are a proper 
investment by savings banks in New York. Thèse may be deposited 
with the spécial master originally, or money already deposited may be 
drawn out from the banks upon substituting such bonds. The spécial 
master will be charged with the duty of calling upon the plaintifï 
for more bonds whenever their value equals that of the cash for which 
they are a substituté. 

In order to avoid repeated calls for such security, I hâve therefore 
provided that the plaintifï shall in each case originally deposit 103 
per cent, of the cash, and that when their market value is equal to 
the cash he shall call upon the plaintiff to deposit additional bonds 
up to 103 per cent, of that cash. The interest upon thèse bonds ac- 
cruing during the period of his possession shall be a part of the fund. 
Also I will allow the plaintifï to substituté surety company bonds for 
cash, or to withdraw cash by giving such bonds, on the followtng 
conditions : No single company shall give a larger bond than $500,000, 
or more than one bond. The bond must secure, not only the cash 
for which it is substituted, but interest at 7 per cent, during the period 
of its existence, which is to be part of the fund. The plaintifï must 
be a party to ail such bonds, and the surety company one of those 
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recognized by the rules of this court. Provision must be made for 
the possibility of delays and extensions of time. 

I hâve required a substantial rate of interest, because the plaintif! 
will be in effect using the consumers' money. On the one hand, the 
consumer profits by getting more than he could from the banks; on 
the other, the plaintifï profits by being relieved from high rates of 
interest. The rate at which the plaintifï has sold its bonds is 7 per 
cent, and on short fihancing the rates are much higher. I think that 
7 per cent, should be the rate, even though the plaintifï must pay 
a premium to get the bond ; it will recover back ail that the consumers 
are not eventually entitled to. In resuit, if I take the plaintifï at its 
word, the opportunity will remain favorable to its acceptance. Such 
bonds ought not to exceed two-thirds of the total payments required. 

The Conditions Imposed upon the Injunction. 

[10] The second point urged is that I hâve exceeded my jurisdic- 
tion by imposing as a condition upon the continuance of th'e injunc- 
tion that the fund deposited as security shall be distributed retro- 
actively in accordance with the new rate then promulgated. The ar- 
gument is that by so doing I hâve in efifect assumed the power of the 
New York Législature, and during this period bave substituted a 
rate of my own making where no rate existed. Of course, if I were to 
try to impose any such rate by any sanction other than the inducement 
offered by the injunction, this would be clearly true ; it is equally 
clear that the only sanction is the injunction. If the plaintifï were 
absolutely entitled to an injunction as soon as the rate became con- 
fiscatory, it would also be true that the conditions I impose are un- 
la w fui. The plaintifï is not, however, absolutely entitled to an in- 
junction; it is an équitable remedy, and may be refused, except on 
équitable conditions. Walden v. Bodley, 14 Pet. 156, 164, 10 L. Ed. 
398. The rule is of course most ancient and of the widest applica- 
tion. It has in efïect been imposed in very similar circumstances. 
State R. R. Tax Cases, 92 U. S. 575, 23 L. Ed. 663 ; Cummings v. Nat. 
Bank, 101 U. S. 153, 25 L. Ed. 903 ; People's National Bank v. Marye, 
191 U. S. 272, 282-288, 24 Sup. Ct. 68, 48 L. Ed. 180. 

Norwood V. Baker, 177 U. S. 269,_ 291-294, 19 Sup. Ct. 187, 43 L. 
Ed. 443, a spécial assessment case, is perhaps to the contrary in ef- 
fect, but only because the authorities were free to make the proper 
assessment. It is analogous to the situation hère, if the Public Service 
Commission had now jurisdiction to make a rate. In the other cases 
the taxpayer who assailed the validity of the rate was obliged to 
pay the proper amount of the tax, in advance, as a condition of relief. 
In one sensé thèse cases go further than the decree already entered 
herein, since they involve an assessment and levy by the court itself. 
In another, perhaps, they do not go so far, because there is now no 
law applicable to the plaintifï. 

If the plaintifï is right, I cannot limit the rate charged in anyway. 

Once the statute is in abeyance, its rights are unregulated altogether. 

This is contrary to the practice, at least in this district, of fixing a 

rate pendente lite. The court must hâve as little jurisdiction to as- 

267 F.— 18 
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sume législative prérogatives on application for temporary injunction 
as on final decree. If the plaintiff's argument is good at ail, it re- 
quires me to frëe it from ail limitation as soon as the statute is found 
confiscatory. That argument proves too much. 

There is no doubt that, viewed as power alone, I might absolutely 
fix a rate as a condition of granting any injunction, and it makes no 
différence whether that rate lasted six months or six years. Any 
other and lower rate fixed by the state would of course in effect su- 
persede it, but the condition of the injunction vk'ould continue to be 
légal. If the plaintiff chose to disregard it, it would suffer nothing 
but the loss of the injunction. It would then hâve to deal with the 
state authorities. That rate would be as good if fixed in a final de- 
cree as if fixed pendente lite or pending an appeal. But the question 
of power is one, and the propriety of its exercise another. I rec- 
ognize that the condition I hâve imposed is new, but it seems to me 
the minimal interférence with the functions of the state as the rate- 
making body. The jurisdiction to suspend rates is at best somewhat 
invidious, and should be limited so far as possible to constitutional 
requirements as they now exist. Generally there is in existence a 
body which can at once assume jurisdiction ; that will in such cases 
serve, but hère it will not. Given this circumstance, no better way 
occurs to me to limit the interférence of this court with the action 
of the lawful authorities. 

The plaintiff, however, appeals a little in misericordiam : it says that, 
having suffered several lean years, it should be allowed a short peri- 
od of milk and honey.. The presupposition is that the rate, when fixed, 
will be inadéquate. Perhaps so, but it is scarcely an argument to 
which as a judge, and especially a fédéral judge, I ought to listen. 
Within the limits which the Suprême Court has laid down, L suppose 
the Législature of New York may grant rates which will give ques- 
tionable inducement to public service companies. They hâve the 
power, and, if its exercise prove impolitic, judges hâve nothing to 
say. The new rate, when established, must be enough under the rules, 
or it will be again invaUd; short of that, it will stand. One may say, 
if one likes that form of statement, that it must be presumed adéquate 
till the contrary appears. ' I décline to change this feature of the de- 
cree. 

Incorporation pf Findings in the Decree. 

[11] I hâve already considered this question, but the plaintiff is 
very insistent that some disposition should be made of the exceptions. 
In OUver v. Piatt, 3 How. 333, 111,. Ed. 622, the decree did not dis- 
pose of the exceptions, and Justice Story ignbred the defect. 3n 
Kelsey v. Hobby, 16 Pet. 269, 276, 10 L,. Ed. 961, the court held that, 
where the matter was not of an exact sum due and ail the évidence 
was in the record, it was not improper to confirti the report as a 
whole. A distinction should be drawn betwéen the case at bar and one 
like Kimberïy v. Arms; 129 U. S. '512, 523-525, 9 Sup. Ct. 355, 32 
L,. Ed. 764, where the référence was of ail the issues on consent and to 
hear and détermine, whén the findings are wëll-nigh éonclusivé. In 
the case at bar the referenee was not on consent — though without 
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objection — and it was only advisory in any case.* In such cases "the 
report has no légal sanction, and no further weight than such as at- 
taches to it by reason of the fact that it may embody the researches 
and conclusions of an intelligent master." Street, Fed. Eq. Prac. 
§ 1516. It is therefore really of no conséquence to dispose of the ex- 
ceptions for thèse reasons, and quite independently of the fact that 
this is a rate case. 

. However, the point is doubtf ul, and rather than leave it open to any 
difficulty on appeal I hâve in the amended decree confirmed specifi- 
cally ail those findings which I mean to confirm, and hâve declared 
that the other parts of the report are to be deemed superseded by my 
opinion. This can leave no doubt whatever as to what parts of the 
report I mean to stand. Unless I were to make findings in the de- 
claratory part of the decree, which is never necessary (Street, Op. 
Cit. § 1964), I could not do more than refer to the opinion, which I 
hâve donc. 

I would not be understood to disagree with the master in so far 
as I hâve not confirmed his report. Our différence resulted from the 
fact that I bore much more heavily than he against the plaintiff. This 
might not hâve been a feasible disposition of the case, had the resuit 
been more doubtful. I hâve generally, though not always, felt justi- 
fied in màking conclusions not based upon the actual facts, but upon 
the least allowance which could fairiy be taken for the various items. 
Obviously a différence between my results and the master's does not 
indicate that I should not agrée with him, but only that I followed a 
différent plan in dealing with the case. As it is always proper for 
the court to make its own findings (Henderson, Chancery Practice, 
487), it becomes unnecessary to do more. As now drawn, I think the 
decree is certainly open to no procédural challenge. 

Stay Pending Appeal. 

I hâve introduced the provision suggested by the plaintiflf in the 
stay. Perhaps it is not important, but it may help expedite the appeal. 
I file herewith an amended decree and an amended stay. 

*The order read that the spécial master was "to take ail of the testlmony 
and évidence respecting the issues herein, make ail needed computatlons, and 
fuUy find the facts ; but nothing herein contained shall be construed as 
meaning that the spécial master's findings of fact shall be final, but only that 
he shall find the facts for the purpose of aiding the court and màking his 
reeommeudations." 
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Ex parte HENEES. 

(District Cohrt, D. Kansas, First Division. November 28, 1919.) 

No. 2022. 

1. War <^^=>ii2 — Record of court-martial in time of war sliould sliow tliat ro- 
tired officers were in active service. 

Under Manual for Courts-Martial, § 2, cl. 9, subd. B, permittlng asslgn- 
ment of retired officer to court-martial duty in time of peace with bis 
consent, and in time of war if employed on active duty in the discrétion 
of the Président, the record of a court-martial in time of war, which show- 
ed that it was composed of retired officers, should also show tbat those 
offlcers were on active duty In the discrétion of the Président. 
8. War <S=s32 — Record of court-martial must show on face every fact essen- 
tial to juTisdiction, 

A gênerai court-martial is a court of limlted and spécial jurlsdiction, 
and a record of conviction by such court must show on its face every 
fact essential to the jurisdiction of the court. 

3. Evidence <@=>386(1) — ^Evi^nce outside record not admissible to sliow tliat 

retired officers on court-martial were in active service. 

On babeas corpus proceedings by one in custody under sentence of 
court-martial, outslde évidence Is inadmissible to show that the retired 
officers wBo composed the court-martial in time of war were employed on 
active duty in the discrétion oï the Président, which fact was not shown 
by the record. 

4. Army and navy «=>39 — Officer convieted under spécial article of war can- 

not, on same spécifications and proof, be convieted under gênerai article. 

An officer, who was convieted on three speciiications for violation of 
the Ninety-Fifth Article of War, the penalty for which la dismissal only, 
cannot, on identlcal spécifications and the same proof, be adjudged guilty 
of violating the NInety-Sixth Article of War, making punishable ail dis- 
orders to the préjudice of good order and milltary discipline at the dis- 
crétion of the court, and senteuced to imprisonmeut as well as dismissal. 
6. Criminal law ®=»196 — Offenses are the "same offenses," whenever évi- 
dence which would sustain one would sustain the other. 

Oiïenses are the same, so that punishment for both is double jeopardy, 
whenever évidence adéquate to one will sustain the other, though one 
contains more of criminal charge than the other, and the offenses hâve 
différent names. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Same Offense.] 

Habeas Corpus. Pétition by David A. Henkes for writ to secure his 
discharge from the United States Disciplinary Barracks at Ft. Leaven- 
worth. On demurrer of petitioner to the response of the command- 
ant of the United States Disciplinary Barracks. Demurrer sustained. 

Lee Bond, of Leavenworth, Kan., for petitioner. 

Fred Robertson, U. S. Atty., of Kansas City, Kan., for respondent. 

POLLOCK, District Judge. This is an application for writ of ha- 
beas corpus. The facts, briefly stated, are, as foUows: 

Petitioner, for many years prior to our entrance into the late war, 
was a captain in the regular army. His father was born in Germany ; 
his mother in this country. On account of his lineage petitioner had 
an aversion to engaging actively in a war against a nation of his kin- 

^=sFoi other cases see same toplc & KEY-NVMBEÎB in ail Key-Numbered Digests & Indexe* 
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dred. Hence, on May 26, 1917, he tendered his résignation, not stat- 
ing therein his actual motive for so doing. Acceptance of this résig- 
nation was recommended by his superior officer, to whom it was ten- 
dered. On the same day petitioner wrote to the Honorable Secretary 
of War a letter, giving his true reasons for tendering his résignation, as 
follows : 

San Antonio, Texas, May 26, 1917. 
From : Capt. D. A. Henkes, leth Inf. 
To : The Secretary of War, Wash., D. 0. 
Subject : Résignation. 

1. In the event that the reasons stated In my letter of résignation are 
not deemed sufflelent, I feel It my solemn duty to further state the fol- 
lowlng : 

2. Further service as a commlssloned officer must sooner or later take me 
to Europe, and there brlng me In confllet wlth those who are my relatives 
and friends, although for the tlme belng légal enemies. My father came from 
Germany. My mother was born hère shortly after the arrivai of her parents. 
We hâve many other relatives and friends there. I cannot force myself to the 
conviction that I am capable of making v?ar on my kindred upon thelr soll 
In a manner that would become my duty and station. I earnestly request 
that I may not be requlred to undergo this ordeal. I serlously doubt my 
ability to withstand it, and would avold in the interest of my country, famlly, 
and friends what at least appears the probable conséquences. 

3. As an only alternative, if my services will not be dispensed wlth, I would 
suggest duty in another field. However, I most earnestly belleve that it Is to 
the manlfest Interest of the government that my services as a commissioned 
officer of the army be terminated by the acceptance of sald résignation. 

4. I sincerely regret to feel called upon to avoid the usual methods of com- 
munication. The subject and emergency appears to admit of no alternative, 
and I trust my efforts may be pardoned. D. A. Henkes. 

Later, on June 29, 1917, when en route overseas with his command, 
petitioner wrote another letter, addressed to the Adjutant General of 
the Army, as follows: 

United States Bxpedltionary Force, France, 

June 29, 1917. 
From : Captain D. A. Henkes, 16th Infantry. 
To: The Adjutant General, War Department, "Washington, D. O. 

(Through Mllitary Channels.) 
Subject : Résignation. 

1. On May 26th I forwarded a letter tendering my résignation as an officer 
of the army. Reasons other than those speciflcally stated were alleged. Thèse 
were verbally stated to the authorlties approving résignation, viz. : My bat- 
talion commander, the Department Quartermaster, and the Commanding Gen- 
eral, Southern Department. Belleving It my duty to also acquaint my im- 
médiate superiors and the War Department of thèse reasons and of the situa- 
tion in vchich I am placed, the followlng Is submitted: 

2. Further service must sooner or later bring me in confllet with those who 
are my relatives and friends, although for the tlme belng légal enemies. My 
father came from Germany. My mother was born In the United States shortly 
after the arrivai from Germany of her parents. Other relatives and friends 
remain there. My wife came from Austria. Near relatives of hers llve 
there. I cannot force the conviction that I am capable of making war on 
my kindred upon thelr soll in a manner as becomes my duty and station. I 
request that I may not be requlred to undergo this ordeal. I seriously doubt 
my ability to withstand it, and would avoid. In the interest of my country, 
family, and friends, such conséquences as at least appear probable. 

3. If my services wIU not now be dispensed wlth, I request duty In another 
fleld, or such duty as wIU not require me to actively participate against my 
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own blood or personally direct others In doing so. I trust that my bequest 
may not bè construed as disloyalty to my own country, or that same Is In- 
spired by a considération of Personal safety. I am wllllng to take transport 
duty in the submarine zone, or other duty of a slmilar nature, ail of which 
I wlll perform to the best of my abllity. However, I belleve It but just that 
one so situated and whose services may be judged by a question of loyalty 
should not be placed In a position of trust or authority. I therefore beg that 
my services as a commissioued oflBcer be now terminated by the acceptance of 
my résignation. D. A. Henkes. 

On October lOth, after having served with crédit and distinction in 
the field, and after having been importuned to recall what he had ex- 
pressed in the former communications, he wrote a further letter to the 
Adjutanl General, as foUows: 

American Expedltionary Force, October 10, 1917. 
From : Capt. D. A. Henkes, 16th Infantry. 

To: The Adjutant General, War Dept. (Through Military Channels.) 

Subject : Résignation. 

1. Pursuant to the provisions of Par. 79 A. R., I hereby tender my résigna- 
tion as officer of the army, to take effect at earliest date. 

2. My reasons hâve heretofore been stated, particularly in letter dated June 
28 last, and are a matter of record. I do not now iind occasion to add to or 
alter the views already expressed. The underlying facts are unalterable. 
Thèse and the attendant circumstances hâve impelled me to the belief that 
my flrst duty became one of tendering my résignation as an oflBcer of the army. 
Tha't duty having been performed, I trust that those in position of authority 
and greater responsibility may see flt to recommend acceptanca 

D. A. Henkes. 

Thereafter he continued with his command in the field in France uii- 
til he was ordered to and did retum to this country. Whereupon he 
was placed under arrest, was charged, tried, and convicted by a gênerai 
court-martial under the Ninety-Fifth and Ninety-Sixth Articles of 
War, and was sentenced to be dismissed from the service, and to be 
confined at hard labor for a period of 25 years. That sentence was re- 
viewed, and the place of his confinement at hard labor designated as 
United States Disciplinary Barracks, Ft. - Leavenworth, this state. 
While being so confined, hé pétitions for his discharge on writ of ha- 
beas corpus. 

The commandant having petitioner in his custody has filed his 
response to the pétition for the writ. To this response petitioner de- 
murs. . The case has been argued, and stands submitted for décision 
on said demurrer. 

The grounds on which pétition for the writ are based are as fol- 
lows: 

A court-martial is a court of spécial and limited jurisdiction; there- 
fore the proceedings of such tribunal must disclose on their face the 
court was legally constituted as provided by law, and empowered to 
try the case and render judgment or impose sentence thereon, or the 
same is a nullity. That the proceedings against petitioner in this case 
as disclosed by the record made on the trial are void for two reasons, 
viz. : ( 1) The court was composée of retired army officers, who un- 
der the law were disqualified to sit in judgment on his case; (2) pe- 
titioner, as shown by the record, was first charged in three spécifica- 
tions drawn under the Ninety-Fifth Article of War, and on the same 
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identical spécifications was again charged under the Nînety-Sixth Ar- 
ticle of War, but was tried and convicted on ail of the six spécifications 
on the same identical évidence, and was punished under both Articles 
of War for the same identical offense. 

May this be donc? 

[ 1 ] Corning, now, to the question of the composition of the gêner- 
ai court-martial by which petitioner was tried, convicted, and sen- 
tenced, it is found section II, clause 6, page 6, of the Manual for 
Courts-Martial, certified by the Judge Advocate General of the Army 
under authority of the Secretary of War, provides for the composition 
of courts-martial, as follows: 

"AU oflBcers lu the mllitary service of the United States and officers of the 
Marine Corps when detached for service with the Army by order of the Prési- 
dent, shall be compétent to serve on courts-martial for the trial of any persons 
who may lawfully be brought before such courts for trial. * * * 

"(a) General courts-martial may be composed of any number from 5 to 13 
inclusive. A gênerai court-martial shall not consist of less than thirteen officers 
when that number can be conveued without manifest injury to the service." 

Clause 9, section II, subdivision (b), page 7, pro vides as follows : 

"A retired offlcer may be assigned with his consent to active duty upon 
courts-martial in tlme of peace [Act April 23, 1904, 33 Stat. 264], and if em- 
ployed on active duty in tlme of war in the discrétion of the Président [section 
24, Act of June 3, 1916, 39 Stat. 183], he is ellgible for court-martial duty. 
At other times he is not avallable for such duty, exeept that when placed in 
command of a post under the Act of August 29, 1916 [39 Stat. 627], or when 
assigned to recruiting duty, he may act as summary court-martial when he 
is the only officer présent." 

Turning now to the record made on the trial of petitioner, it is 
found tô disclose the composition of the court in this case to hâve been 
as follows: 

(1) Col. William S. Patten, retired. 

(2) Col. George N. C. Cale, retired. 

(3) Col. Edwin P. Brewer, retired. 

(4) Col. Tredwell W. Moore, retired. 

(5) Lieut. Col. Edward E. Hardln, retired. 

(6) Lièut. Col. Edward R. Morris, retired. 

(7) Lieut. Col. James A. Groodin, retired. 

(8) Maj. Charles C. Dwyer, retired. 

(9) Capt. William N. Wheeler, retired. 

(10) Capt. Otto A. Nesmith, retired. 

Maj. Jaclison, A. Dykman, J. A. O. R. C, Judge Advocate. 
First Lieut. John C. Livingston, retired Assistant Judge Advocate. 

As the record made at the trial does not on its face disclose the 
members of the court were at the time it was convened "employed 
in active duty in the discrétion of the Président" under Act June 3, 
1916, it follows, on the face of the record made, the court was not com- 
posée! as by law provided, unless said record may be supplemented by 
évidence aliunde to show the fact, if it be a fact, the members of the 
court, although retired officers, were at the time in the discrétion of the 
Président on active duty. It is the insistence of the government this 
mav be done. Petitioner dénies this contention. 

[2] In Deming v McClaughry, 113 Fed. 639, 51 C. C. A. 349, Judge 
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Sanbbrn, for thé Circuit Court of Appeals, this circuit, states the rule 
applicable to courts-martial as follows: 

"The légal presumptlon Is tliat courts o( gênerai jurlsdietion hâve the power 
and the authorlty to make the adjudications which they render, and that 
their judgments are valid. But no snch presumption accompanies the sen- 
tences of courts of inferior or limlted jurisdlction. It Is Indispensable to the 
maintenance of their judgments that their jurisdiction shall be clearly and 
unequivocally shown. A court-martial Is a court of llmited jurisdiction. It Is 
a créature of the statute, a temporary judicial body authorlzed to exlat by 
acts of Oongress under specifled circumstances for a spécifie purpose. It has 
no power or Jurisdiction which the statutes do not confer upon it. The 
Articles of War specify the offlcers who are empowered to convene thèse courts 
(articles 72, 73, 74, 81, 82), the offlcers who may compose them (articles 75, 
76, 77, 78, 80), and the persons and charges which they are empowered to try 
(articles 77, 78, 80, 81, 82, 83). It necessarlly follows that the jurisdiction of 
every court-martial, and hence the validlty of each of its judgments, Is con- 
dltioned by thèse indispensable prerequlsites : (1) That it was convened by 
an oflScer empowered by the statutes to call it; (2) that the ofiicers whom he 
commanded to sit upon it were of those whom he was authorized by the Arti- 
cles of War to détail for that purpose; (3) that the court thus constituted was 
Invested by the acts of Congress with power to try the person and the offense 
eharged; and (4) that its sentence was in accordance with the Kevised Stat- 
utes. The absence of any of thèse indispensable conditions renders the judg- 
ment and sentence of a court-martial coram non judice, and absolutely vold, 
because such a judgment and sentence is rendered without authorlty of law 
and without jurisdiction. Runkle v. U. S., 122 U. S. 543, 546, 7 Sup. Ct. 1141, 30 
L. Ed. 1167 ; Mills v. Martin, 19 Johns. 7, 30 ; Wise v. Withers, 3 Cranch, 
331, 2 L. Ed. 457; Ex parte Watkins, 3 Pet. 193, 207, 7 L. Ed. 650; Dynes v. 
Hoover, 20 lïow. 65, 80, 15 h. Ed. 838." 

The gênerai rule in regard to courts of limited and spécial jurisdic- 
tion, such as courts-martial, is stated in Grignon's Lessee v. Astor et al., 
2 How. 319, 11 L. Ed. 283, as follows: 

"The true Une of distinction between courts whose décisions are concluslve, 
if not removed to an appellate court, and those whose proceedings are nuUi- 
ties, if their jurisdiction does not appear on their face, is this : A court which 
is compétent by Its constitution to décide on its own jurisdiction, and to exer- 
cise It to a final judgment, without setting forth in Its proceedings the facts 
and évidence on which it is rendered, whose record is absolute verity, not to be 
impugned by averment or proof to the contrary, is of the flrst description; 
there can be no judicial inspection behind the judgment, save by appellate 
power. A court which is so constituted that its judgment can be loôked 
through for the facts and évidence which are necessary to sustain it, whose 
décision is not évidence of itself to show jurisdiction and its lawful exercise, 
is of the latter description ; every requisite for either must appear on the 
face of their proceedings, or they are nuUities." 

The gênerai rule is again stated by the Suprême Court in Galpin v. 
Page, 18 Wall. 350, 21 h. Ed. 959, as follows: 

In proceedings had under spécial statutory authority, "where the spécial 
powers conferred are exercised in a spécial manner, not according to the 
course of the common law, or where the gênerai powers of the court are ex- 
ercised over a class not within its ordinary jurisdiction upon the performance 
of preseribed conditions, no such presumption of jurisdiction will attend the 
judgment of the court. The facts essential to the exercise of the spécial 
jurisdiction must appear in such cases upon their record." 

In Cyc. vol. 11, p. 696, the rule is stated as follows: 
"Where the statute confers spécial authority not within the gênerai juris- 
diction of the court, to be exercised not according to the course of the com- 
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mon law, sufiBcient matter must appear of record or on the face of the proeeéd- 
tngs to show the case to be within such spécial jurisdiction. * * * A 
court of spécial, limited, or inferior jurisdiction must by its record show ail 
essential or vital jurisdictlonal facts of Its authority to act In the particular 
case, and in what respect it has jurisdiction. This rule also applies to 
jurisdiction over spécial statutory proceedings exercised in dérogation of, or 
not according to, the course of the common law. So the necessary jurisdictlon- 
al facts must afflrmatively appear by averment and proof to bring the case 
within the jurisdiction of such courts," etc. 

Thèse gênerai propositions are well supported by the adjudicated 
cases, as was distinctly announced by Mr. Chief Justice Waite, deliver- 
ing the opinion for the court in Runkle v. United States, 122 U. S. 
543, 7 Sup. Ct. 1141, 30 L. Ed. 1167. 

A reading and considération of the record made by the gênerai 
court-martial trying petitioner, found in this case, disclosed it was 
composed of ten members, each at the time being a retired army 
officer; that two of said members were excused from sitting, Hence 
the trial was actually proceeded with by eight retired army officers, 
each by the law disqualified to be a member of said court, unless 
theretofore "in the discrétion of the Président employed in active duty." 
Whether so employed, however, the record made in this case is utterly 
silent. As it is a record of a court of spécial and limited jurisdic- 
tion, it seems to be conclusively settled its jurisdiction must afflrma- 
tively appear on the face of the record, and in the absence of such 
affirmative showing its judgment is a nuUity. 

[3J As from the record made by such a court it must affirmatively 
disclose on its face the jurisdiction and power of the court, it fol- 
lows, when the record made discloses want of jurisdiction in the court 
as composed, évidence dehors the record may not be admitted to 
supplément the same. It follows, on this ground, the demurrer to the 
response must be sustained. 

[4] However, there is another ground of challenge to the record 
made in this case, requiring considération in the event the court was 
lawfully composed. Petitioner was charged on three spécifications 
drawn under the Ninty-Fifth Article of War, was also charged on 
three spécifications in identical language framed under the Ninty-Sixth 
Article of War, and was adjudged guilty and sentenced on each, ail, 
and every of said spécifications to be dismissed from the service and to 
be confined at hard labor for 25 years. Under article 95, the sen- 
tence of dismissal alone could enter against him. Under article 96, 
both dismissal and confinement are permitted. The Ninty-Sixth Ar- 
ticle of War is a re-enactment of the old Sixty-Second Article of War. 
It is never resorted to, unless the offense charged falls under no other 
article. It has been termed the "drag-net Article of War," and the 
spécifications, under both charges in this case, being identical in lan- 
guage, the proofs in support of the charges being identical, it must be 
thought, the court, having charged, tried, convicted, and sentenced 
petitioner under the spécifie provisions of the Ninty-Fifth Article of 
War, it was without further power to charge, try, convict, and punish 
him under the gênerai provisions of the Ninty-Sixth Article of War. 
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This would appear from the language of the Ninty-Sixth article, whîch 
reads as follows: 

"Though not mentloned In thèse articles, ail disorders and negleets to the 
préjudice of good order and mllitary discipline, ail conduct of a nature to 
bring discrédit upon the mllitary service, and ail crimes or offenses not capital, 
of which persons subject to milltary law may be guilty, shall be taken cogni- 
zance ot by a gênerai or spécial or summary court-martial, according to the 
nature and degree of the offense, and punished at the discrétion of such 
court." 

Hence the record so made discloses petitioner to hâve been twice 
placed in jeopardy for the same identical offense. In Re Carter (C. C.)' 
97 Fed. 496, it is said : 

"Where an offense Is speclflcally provlded for in any of the Articles of War 
prior to the slxty-seeond, the grant of jurlsdlctlon to a court-martial to try 
and punish such offense Is conferred by the partlcular article which mentions 
it, and not by the gênerai language of the sixty-second article, providing for 
the trial and punishment of ail offenses not capital, and ail disorders, though 
not mentioned In the precedlng articles." 

[5] It is a gênerai rule, if two indictments set out like offenses 
and relate to one transaction, yet if one contains more of criminal 
charge than the other, but upon either there would be a conviction 
for what is embraced in the other, the offenses, though of différent 
names, are within our constitutional guaranty the same. Fox v. State, 
50 Ark. 528, 8 S. W. 836; State v. Cooper, 13 N. J. Law, 361, 25 
Am. Dec. 490; 1 Chitty, Crim. Law, 455. 

Offenses are the same, whenever évidence adéquate to the one in- 
dictment will equally sustain the other. United States v. Lee, 4 
Cranch, C. C. 446, Fed. Cas. No. 15586; United States v. Miner, 11 
Blatchf. 511, Fed. Cas. No. 15780; Holt v. State, 38 Ga. 187; State v. 
James, 63 Mo. 570; Wright v. State, 17 Tex. App. 152; In re Nielsen, 
131 U. S. 176, 9 Sup. Ct. 672, 33 L. Ed. 118; United States v. Chou- 
teau, 102 U. S, 603, 26 L. Ed. 246; Coffey v. U. S., 116 U. S. 436, 6 
Sup. Ct. 437, 29 L. Ed. 684. In Ex parte Lange, 18 Wall, 163, 21 L. 
Ed. 872, Mr. Justice Miller, delivering the opinion for the court, said : 

"If there is anything settled In the jurisprudence of England and America, 
it is that no man can be twice lawfully punished for the same offense. And 
though there hâve been nlce questions In the application of this rule to cases 
in which the act charged was such as to corne within the définition of 
more than one statutory offense, or to bring the party within the jurisdlc- 
tion of more than one court, there never has been any doubt of Its entire and 
complète protection of the party when a second punishment Is proposed in 
the same court, on the same facts, for the same statutory offense." 

It follows the demurrer to the response must be sustained. 
It is so ordered- 
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INGRAM DAY LUMBER CO. v. UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION. 

(District Court, S. D. Mississippi, S. D. July 19, 1920.) 

1. Removal of causes <S=>21 — Suit not ranoTable because against govem- 

mental agency. 

A suit involving less than $3,000 Is not removable on tlie ground, al- 
leged in tlie pétition for removal, that tlie liabillty sought to be enforced 
was incurred by défendant as agent for the United States. _ 

2. Courts <^=>289— Fédéral court bas jurisdiction of suit a^abist Emergency 

Fleet Corporation; 'law regulafcing conunerce." 

Shipping Board Act Sept. 7, 1016 (Comp. St. S 8146a et seq.), Is a law 
regulatlng commerce, and under Judiclal Code, § 24, par. 8 (Comp. St. 
§ 991), a suit against the United States Shipping Board Emergency Fleet 
Corporation, created under section 11 of said act (Comp. St. § 8146f), is 
cognlzable in a fédéral court, regardiess of the amount in controversy. 

3. Shippii^ <ê=>3%, New vol. 8A Key-No. Séries— Emergency Fleet Corpora- 

tion subject to suit. 

The United States Shipping Board Emergency Fleet Corporation Is by 
the law of the District of Columbia, under which it is organized, made 
subject generally to civil suits, and whether in the transaction out of 
which a suit arosé it was actlng solely as a governmental agency, and is 
therefore under the law exempt from personal liabillty, is a question of 
fact to be determined on the proofs. 

4. United States <^=>125 — Suit against Emergency Fleet Corporation not 

suit against. 

That the United States is a stockholder In the United States Shipping 
Board Emergency Fleet Corporation does not render a suit against it to 
enforce a contract made by it a suit against the United States. 

At Law. Action by the Ingram Day Lumber Company against the 
United States Shipping Board Emergency Fleet Corporation. On mo- 
tion by plaintifiF to remand to state court, and motion by défendant to 
dismiss. Both motions denied. 

White & Ford, of Gui f port, Miss., for plaintiflf. 
Julian P. Alexander, U. S. Dist. Atty., of Jackson, Miss., for de- 
fendant. 

HOLMES, District Judge. The suit was filed in the chancery court 
of Jackson county. Miss., by the Ingram Day Lumber Company, a 
corporation organized under the laws of the state of Wisconsin, against 
the United States Shipping Board Emergency Fleet Corporation, or- 
ganized under the corporation laws enacted by Congress for the Dis- 
trict of Columbia, in pursuance of section U of the Shipping Act 
(Comp. St. § 8I46f), providing that the same shall be chartered under 
the laws of the District of Columbia. Service of process was ob- 
tained by attachment against the lands in Mississippi of the défend- 
ant, as a nonresident corporation, under the provisions of a state 
statute so permitting. The suit seeks to recover a balance of $906.26 
alleged to be due the plaintiff for shipbuilding material delivered to 
the défendant under an express contract for the payment of stipulated 
priées. 

@=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Within the time and in the manner provided by the removaî statutes 
a pétition and bond were filed by the United States Shipping Board 
Emergency Fleet Corporation, praying for the removal of the cause to 
the United States District Court for the Southern District of Missis- 
sippi, and alleging the following grounds of removal, which I quote : 

"(1) That thls is a suit of a civil nature, at common law or In equlty, and 
arises nnder the laws of the United States. 

"(2) That the matter In dispute does not exceed the sum or value of 
$10,000, and the District Court of the United States has original jurisdlctlon 
over said suit* 

"(3) That the défendant, the United States Shipping Board Emergency 
Fleet Corporation, is a corporation duly Incorporated and organized under 
the laws of Congress enacted for the District of Columbia by the Act of March 
8, IDOI, chapter 854, in pur^uance of the Shipping Act of September 7, 1916, 
and by virtue of the executive order of the Président of the United States, 
dated July 11, 1917, Issued In pursuance of the emergency shipping fund pro- 
vision of the Urgent Deficiencles Act of Congress, approved June 15, 1917, 
was at the time of, and In the transactions out of which thls controversy grew, 
and stlll Is, the appointée of the Président of the United States and the 
représentative of the United States, and that thls is a suit against the United 
States." 

Motion is made by the plaintiff to remand said cause to the chancery 
court of Jacl<son county, Miss., on the ground, among others, that 
the same is not removable, as the suit is not one of which the District 
Court of the United States has original jurisdiction. 

With said motion to remand is iîled an answer to the défendant'» 
pétition for removal, denying that the Fleet Corporation was organized 
under the laws of Congress enacted for the District of Columbia by 
the Act of March 3, 1901, chapter 854, in pursuance of the Shipping 
Act of September 7, 1916, and alleging that the défendant is an ordi- 
nary corporation organized under the gênerai laws of the District of 
Columbia. The answer also dénies that by virtue of the executive or- 
der of the Président of the United States, dated July 11, 1917, issued 
in pursuance of the emergency shipping fund provision of the Urgent 
Deficiencles Act of Congress, the défendant was at the time of and in ' 
the transactions out of which the controversy herein arose the ap- 
pointée of the Président of the United States, and dénies that this suit 
is one against the United States. It allèges that the material, the price 
of which is hère sued for, wasdelivered, at the request of the défend- 
ant, to varions firms, corporations, and individuals building ships on 
their own account. It dénies that the United States was in any way 
connected with the transactions involved in this suit, or that it had any 
dealings with, or seeks any redress against, the government of the 
United States, but only against the défendant as an ordinary corpora- 
tion. 

Motion was filed by the United States attorney for the Southern dis- 
trict of Mississippi to dismiss the cause, on the ground that this suit 
is in efïect and in fact a suit against the United States without its 
consent, and that neither the state court nor this court had or has any 
jurisdiction in the premises. By agreement of counsel the motions of 
plaintiff to remand and of défendant to dismiss were heard and sub-* 
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mitted at the same time for décision. They will be taken up in the or- 
der named. 

1. On Motion to Remand. 

The removing défendant, the United States Shipping Board Emer- 
gency Fleet Corporation, was incorporated under the laws of Congress 
enacted for the District of Columbia. Act March 3, 1901, c. 18, subc. 
4, § 605 et seq. (31 Stat. 1189, 1284, 1285, c. 854). The incorpora- 
tion of this défendant was pursuant to the United States Shipping 
Board Act of September 7, 1916, c. 451, § 11, 39 Stat. 731 (Comp. 
St. § 8146f), which provided that the Shipping Board, if in its 
judgment necessary to carry out the provisions of the act, might 
form, under the laws of the District of Columbia, one or more cor- 
porations for the purchase, construction, equipment, lease, charter^ 
maintenance, and opération of merchant vessels in the commerce of the 
United States. The capital stock of such corporation authorized to be 
formed was not to exceed $50,000,000, and the Shipping Board was au- 
thorized on behalf of the United States to subscribe to, purchase, and 
vote not less than a majority of such capital stock, and to do other 
things in regard thereto necessary to protect the interests of the Unit- 
ed States and to carry out the purposes of the act. It was further 
provided that the board, with the approval of the Président, might sell 
any or ail of the stock of the United States in such corporation, but 
at no time should the United States become a minority stockholder 
therein. The act also provided that at the expiration of five years 
from the conclusion of the European War the opération of vessels on 
the part of any corporation in which the United States might then be 
a stockholder should cease, and the corporation stand dissolved. The 
date of the conclusion of the war was to be declared by proclamation 
of the Président. 

It will be noted that only in case the United States should "then" be 
a stockholder in such corporation should its opérations cease and the 
same stand dissolved. It was clearly contemplated by the act that the 
United States might sell ail its stock to private individuals, in which 
event the corporation might exist perpetually under the laws enacted 
for the District of Columbia. In case, however, of the dissolution 
of the corporation at the expiration of five years from the termination 
of the European War, provision was made for the disposition of its 
vessels and other property on the best available terms af ter the pay- 
ment of ail debts and obligations and a deposit of the proceeds there- 
of in the treasury of the United States. AU stock in such corporation 
owned by others than the United States at the time of the dissolution 
was required to be taken over by the board, at a fair and reasonable 
value, and paid for with funds to the crédit of such board. In case of 
disaereement such value was to be determined by appraisers, one to 
be appointed by the board, one by the person interested, and a third 
by the two so appointed; the finding of such appraisers to be final 
and binding upon both parties. 

Section 607 of the Act of March 3, 1901, under which the défendant 
was incorporated pursuant to the provisions of the above Shipbuilding 
Act, provides that a corporation so organized — 
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"sliall be a body polltie and corporate In fact ând In name, by the hame stated 
In such eerUflcate, and by that name hâve succession and be capable of sulng 
and belng sued In any court of law or equlty in tbe district, and they and 
thelr successors may hafe a common seal and make and alter tlie same at 
pleasurei" etc. 

Being so organized, it seems too clear for disputation that the de- 
fendant corporation is in gênerai capable of suing and being sued, re- 
gardless of whether part or ail of its stock is owned by the United 
States. Bank of United States.v. Planters' Bank, 9 Wheat. (U. S.) 904, 
6 L. Ed. 244; Panama R. Co. v. Curran, 256 Fed. 768, 168 C. C. A. 
114. 

The first ground in the pétition for removal is that this suit arises 
under the laws of the United States. It is well settled that suits 
brought against corporations of the United States, created by and 
organized under acts of Congress, are suits "arising under the laws of 
the United States." 

Under paragraph 1 of section 24 of the Judicial Code (Comp. St. 
§ 991) the District Courts hâve original jurisdiction of ail suits of a 
civil nature at common law or in equity, "where the matter in con- 
troversy exceeds, exclusive of interest and costs, the sum or value of 
$3,000, and (a) arises under the Constitution or laws of the United 
States." In the case of Union Timber Products Co. v. United States 
Shipping Board Emergency Fleet Corporation (D. C.) 252 Fed. 320, 
it is held that an action against the Fleet Corporation upon an alleged 
contract for the building of ships, which it was not allowed to build, 
is an action arising under the Constitution and laws of the United 
States, and is not subject to remand from the fédéral District Court 
to the State court. Numerous authorities are cited, but the amount 
there in controversy does not appear. This is decisively important. It 
is to be presumed that it was in excess of $3,000, the jurisdictional 
amount. But the amount in controversy in this case is not sufficient 
to give the District Court original jurisdiction on the ground that the 
suit arises under the laws of the United States. 

The next ground of jurisdiction which we shall consider is the al- 
légation of the défendant in its pétition for removal that it is a corpora- 
tion organized as previously outlined, and by virtue of an executive 
order of the Président of the United States, dated July 11, 1917, is- 
sued in pursuance of the emergency shipping fund provision of the Ur- 
gent Deficiencies Act of Congress, approved June 15, 1917, was at the 
time of and in the transactions out of which this controversy grew, 
and still is, the appointée of the Président of the United States. In 
other words, the allégation is équivalent to a plea of nonliability, on 
the ground that the défendant was acting as the agent of another, and 
not for itself, and that therefore the liability, if any, is that of another, 
and not of the défendant. Act June 15, 1917, c. 29, 40 Stat. 182, au- 
thorized the Président: 

"(a) To place an order wlth any person for such ships or material as the 
necessities of the government, to be determlned by the Président, may require 
during the period of the war, and which was of a nature, kind and quantity 
usually produced or capable of being produced, by such person." 
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The act f urther provided that compliance with such orders should 
be obligatory and should take precedence over ail other orders and 
contracts placed with such persan, and in case of failure of any person 
to comply therewith or to give the United States préférence in the 
exécution thereof, the Président was authorized to réquisition the same. 
There was also a provision for compensation to be determined by the 
Président, but if the amount of such compensation, so determined by 
the Président, was unsatisfactory to the person entitled to receive the 
same, such person was to be paid 75 per centum of the amount so de- 
termined by the Président, and "shall be entitled to sue the United 
States to recover such further sum as, added to said seventy-five per 
centum, will make up such amount as will be just compensation there- 
for, in the manner provided for by section 24, paragraph 20, and sec- 
tion 145 of the Judicial Code." The act further granted authority to 
the Président to exécute the powers through others, and clearly con- 
templated that he might do so through the défendant, as follows, to 
wit: 

"The Président may exercise the power and authority hereby vested In him, 
and expend the money herein and hereaf ter appropriated through such agency 
or agencies as he shall détermine from time to time: Provided, that ail 
mbney turned over to the United States Shipping Board Emergency Fleet 
Corporation may be expended as other moneys of said corporation are now ex- 
pended. AU ships constructed, purchased, or requisitioned under authority 
herein, or heretofore or hereafter acqulred by the United States, shalj be 
managed, operated, and dispoîsed of as the Président may direct." 

Pursuant to that part of the act just quoted, on July 11, 1917, the 
Président issued the foUowing executive order: 

"By vlrtue of authority vested in me in the section entitled 'Emergency 
Shipping Fund' of an act of Congress entitled 'An act making appropriations 
to supply urgent deficîencles in appropriations for the milltary and naval estab- 
lishments on account of war expenses for the fiscal year ending June thirtleth, 
nlneteen hundred acd seventeen, and for other purposes,' approved June 15, 
1917, I hereby direct that the United States Shipping Board Emergency Fleet 
Corporation shall hâve and exercise ail pov^er and authority vested in me In 
said section of said act, in so far as applicable to and In furtherance of the 
construction of vessels, the purchase or requisitloning of vessels in process 
of construction, wliether on the ways or already launched, or of contracts for 
the construction of such vessels, and the completion thereof, and ail power 
and authority applicable to and in furtherance of the production, purchase, 
and requisitlonlng of materlals for ship construction. 

"And I do further direct that the United States Shippng Board shall hâve 
and exercise ail power and authority vested in me in said section of said 
act, in so far as applicable to and In furtherance of the taking over of title 
or possession, by purchase or réquisition, of constructed vessels, or parts there- 
of, or charters therein, and the oçeration, management and disposition of such 
vessels, and of ail other vessels heretofore or hereafter acquired by the United 
States. The powers herein delegated to the United States Shipping Board 
may, in the discrétion of said board, be exercised dlrectly by the said boara or 
by it through the United States Shipping" Board Emergency Fleet Corporation, 
or through any other corporation organized by it for such purpose. 

"[Signed] Woodrow Wilson." 

[1] This suit arises ex contractu for the purchase price of ship- 
building material, and the allégation in the pétition for removal is that 
the défendant was acting as the agent of the United States under 
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the law and executive order just quoted. If this allégation is true, the 
liability is that of the United States government, and not of the de- 
fendant. On the motion to remand, this allégation in the pétition for 
removal liiust be taken as true, and the question is: Does it furnish 
sufficient grounds for removal ? 

The right of removal is purely statutory, and I fail to find in the 
removal statutes any provision permitting the agent or delegate of the 
United States to remove to the District Court a suit in which it is 
sought to hold such agent or delegate personally liable on any act 
or transaction arising out of such agency (where the requislte amount 
is not involved). Of course, if the agent who is sued can snow that 
he was not acting, or pretending to act for himself, and did not bind 
himself personally, but bound only his principal, such facts would con- 
stitute a légal défense to the suit. 

Section 33 of the Judicial Code (Comp. St. § 1015) permits any 
officer appointed under or acting by authority of any revenue law of 
the United States when sued or prosecuted on account of any act donc 
under color of his office, or of any such law (or any officer of either 
House of Congress), to remove such civil suit or crimmai prosecution 
to the United States District Court; but there is no right of removal 
in a case not otherwise cognizable in the District Court, where a suit 
is brought against an agent instead of against the principal, on the 
ground that the principal, if sued, would hâve to be sued in the fédéral 
court. Therefore, of and by itself, the mère allégation that the de- 
fendant in this case was acting in the transaction out of which the suit 
arose as the agent of the United States, and that the suit ought to be 
against the United States, is not sufficient to remove 'to the fédéral court 
on that ground alone a case (of the amount hère involved) in which it 
is sought to hold that agent personally liable on a contract. 

[2] But, although the reasons alleged as grounds for removing this 
case to the District Court are insufficient, y et, in support of said rea- 
sons, the removing défendant allèges facts which, if true, are sufficient 
in my judgment to give the District Court original jurisdiction. Those 
facts hâve been heretofore set out, and are to the efïect that the de- 
fendant is a corporation incorporated in pursuance of section 11 of the 
act approved September 7, 1916 (39 Stat. p. 728, c. 451). According 
to its title and the gênerai provisions, this was an act to establish the 
United States Shipping Board, for the purpose of encouraging, de- 
veloping, and creating a naval auxiliary and naval reserve and a mer- 
chant marine to meet the requirements of the commerce of the Unit- 
ed States with its territories and possessions and with foreign coun- 
tries, to regulate carriers by water engaged in the foreign and Inter- 
state commerce of the United States, and for other purposes. This act 
only applies to Interstate commerce and in section 33 (Comp. St. § 
8146pp) it is expressly provided that it shall not be construed to apply 
to intrastate commerce. Under section 11 of said act, it is provided: 

"That the board, If In Its Judgment such action is necessary to carry out 
the purposes of tlils act, may form under the laws of the District of Co- 
lumbia one or more corporations for the purchase, construction, equipment, 
lease, charter, maintenance, and opération of merchant yessels in the com- 
merce of the United States." Section 8140f, 
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The entire act is distinctly and exclusively a law regulating inter- 
state commerce. Any suit against any corporation formed under said 
section 11 is clearly a suit arising under a law regulating commerce. 

Paragraph 8 of section 24 of the Judicial Code (Comp. St. § 991) con- 
fers upon the District Courts original jurisdiction, regardless of the 
sum or value of the matter in controversy, as follows: 

"Elghth. Of ail suits and proceedings arising under any law regulating 
commerce, except those suits and proceedings exclusive jurisdiction of which 
bas been conferred upon the Commerce Court" 

The Commerce Court was abolished, and its jurisdiction transfer- 
red to the several District Courts, by Act Oct. 22, 1913 (Comp. St. § 
992). Under the paragraph just quoted it seems very clear to me that 
any suit against the United States Shipping Board Emergency Fleet 
Corporation is a suit arising under a law regulating commerce, and is 
therefore cognizable in the fédéral courts, regardless of the amount in 
controversy. 

From thèse considérations it follows that the motion to remand 
should be overruled. 

2. On Motion to Dismiss. 

[3] It has been shown that in gênerai the défendant is capable of 
suing and being sued. It claims in this case that in the transaction 
eut of which the suit arose it was acting as the agent of the United 
States ; but this is denied by the plaintiff. This court cannot take ju- 
dicial cognizance of the nature of the transaction out of which this suit 
arose. Neither can it know, without proof, what is stated in some of 
the cases, that ail of the stock of this concem is owned entirely by the 
United States, and that it is operated solely and exclusively as a 
governmental agency. Under the law, part or ail of its stock is sus- 
ceptible of private ownership, and it may engage in gênerai commercial 
pursuits, as any other private corporation. It may act for itself , or as 
agent of another. It may act as agent of a private individual, or as 
delegate of the government. The capacity in which it was acting in the 
transactions giving rise to this suit is a question of fact, and not of law. 
If, on the proof, the facts should show that, in the transactions out of 
which this suit arose, the défendant was acting as the delegate of the 
Président under the executive order above quoted, I think this would 
be a suiîicient défense. Huffcut, in his work on Agency, 2d Ed., par. 
203, at page 254, says : 

"The rules governing the liablllties of a private agent are not generally 
applicable to publie agents. There is a strong presumption that a public 
agent does not intend to blnd himself personally, or to become a party to the 
contract. Even a contract under seal, made In the name of a public agent, 
will be construed to be the contract of the government, and not of the agent, 
where, in case of a private agency, such a resuit would be impossible; a 
fortiori, if the contract be not undér seal. But the presumption in the 
agent's favor may be overcome by clear proof of an intent to render himself 
personally liable" — eiting Hodgson v. Dexter, 1 Cranch, 345, 2 L. Ed. 130; 
Knlght V. Clark, 48 N. J. Law, 22, 2 À.tl. 780, 57 Am. Rep. 534 ; Macbeath v. 
Haldimand, 1 T. B. 172; Walker v. Swartwout, 12 Johns. (N. Y.) 444, 7 Am. 
Pec. 334; Savage v. Gibbs, 4 Gray (Mass.) 601; Parks v. Ross, 11 How. 362, 
13 E. Ed. 730; Clutterbuck v. Coffln, 3 M. & G. 842; Auty v. Hutchlnson, 6 
267 P.— 19 
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C. B. 266; Simonds v. Heard, 23 Pick.(Mass.) 120, 34 Am. Dec. 41; Brown 
V. Bradlee, 156 Mass. 28, 30 N. E. 85, 15 L. R. A. 509, 32 Am. St. Rep. 430. 

In Hodgson v. Dexter, supra, Chief Justice Marshall says : 

"It is too clear to be controverted that, where a publie agent açts in the 
Une of hig duty and by légal authority, hls contraets, made on account of the 
government, are public and not personal. Xhey inure to tbe beneflt of , and are 
oblîgatory on, the government, not the officer. A contrary doctrine would be 
productiye of the most injurions conséquences to the public, as well as to In- 
dividuals. The govemment is incapable of acting otherwlse than by ita agents, 
and no prudent man would consent to become a public agent, If he should be 
made personally responsible for contracta on thè public account." 

[4] As to the other ground of dismissal, to wit, that this is in 
f act a suit against the United States, I do not think this ground is sup- 
ported by the record, which says clearly it is a suit against the United 
States Shipping Board Emergency Fleet Corporation (a distinct légal 
entity), organized as above set forth. True, the United States may 
hâve a dual relation to it : ( 1) That of stockholder and corporation ; 
(2) principal and agent. It has no other connection or relation to the 
government, and certainly it is not the United States, which has not 
been made a défendant in this case in any manner known to the law. 
As said in 9 Wheat. (U. S.) 908 (6 L. Ed. 244): 

"The government of the Union held shares in the old Bank of the TJnited 
States; but the privilèges of the government were not Imparted by that cir- 
cumstance to the bank. The United States was not a party to suits brought 
by or against the bank in the sensé" of the Constitution. So with respect to 
the présent bânk. Suits brought by or against it are not understood to be 
brought by or against the United States. The government, by becoming a 
corporator, lays down Its sovereignty, so far as respects the transactions of 
the corporation, and exercises no power or privilège which is not derived f rom 
the charter." 

Under paragraph 20 of section 24 of the Judicial Code (Comp. St. 
§■ 991), this court would hâve jurisdiction of a claim upon a contra et 
of the nature and for the amount hère involved; but there is a well- 
defined statutory proceeding for instituting suits against the govern- 
ment upon claims oï such a nature, and that proceeding has not been 
followed hère. It is clearly contemplated by the emergency shipping 
fund provision of the Urgent Deficiencies Act approved June 15, 1917, 
ihat any suit based upon any claim for material fumished shall be 
brought in the manner provided for by section 24, par. 20, and section 
145 of the Judicial Gode (Comp. St. §§ 991, 1136). In addition thereto 
running through the entire National Défense Acts are the uniform pro- 
visions that suits shall be brought against the United States as provided 
for by the sections jtist quoted. See 39 Stat. p. 1193, par. "d" (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § SllSyiec); 40 Stat. p. 182, c. 
29, passed June 15, 1917, amended by Act April 22, 1918, c. 62, 40 
Stat. 535 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115Vi«d); 
40 Stat. p. 535, c. 62, § 3, April 22, 1918 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § SUSViedd) ; 40 Stat. p. 438, c. 19, passed March 1, 
1918 (Comp. St. 1918, Comp. St. Ann.Supp. 1919, § 8146t). 

A cursory review of thèse acts will demonstrate the clearly ex- 
pressed intention of Congress for suits of this character to be brought 
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against the United States, Preliminarily let us note that the Shipping 
Board was established before we entered the war (September 27 , 1916), 
and was an act regulating commerce. The corporations aùthorized to 
be f ormed by said board to carry out the purposes of the Shipping Act 
were to be formed under the Code of Laws enacted for the District 
of Columbia, which was a still older act (March 3, 1901). 

After our entry into the war, the first act showing an intention by 
Congress for suits by persons dissatisfied with the compensation al- 
lowed them for war materials to be brought against the United States, 
was under the naval emergency fund provision of March 4, 1917, 
wherein the Président was granted authority to order ships or war 
materials from any person. Provision was made for compensatiqn to 
be determined by the Président, and if the amount so determined was 
unsatisfactory to the persons entitled to receive the same, such persons 
were to be paid 50 per cent, of the amount and to be entitled to sue the 
United States to recover such further sum as added to said 50 per 
cent, would make just compensation, in the manner provided for by 
section 24, par. 20, and section 145 of the Judicial Code. 39 Stat. p. 
1193, par. (d). 

In Act June 15, 1917, making appropriations to supply urgent défi- 
ciencies on account of war expenses, the Président was aùthorized to 
order ships or materials, etc., and to détermine the compensation there- 
for. In case of dissatisfaction, the person dissatisfied was to be paid 
75 per centum of the amount so determined by the Président, and to 
be entitled to sue the United States to recover such further sum as, 
added to said 75 per centum, will make up such sum as will be just 
compensation therefor, in the manner provided for by section 24, 
par. 20, and section 145 of the Judicial Code. Then follows authority 
to the Président to act through such agencies as he might détermine, 
and provision that ail money turned over to the United States Ship- 
ping Board Emergency Fleet Corporation should be expended as other 
funds of said corporation. It is further provided that ail ships ac- 
quired hereunder by the United States should be managed, operated, 
and disposed of by the Président. 40 Stat. pp. 182, 183. 

It is important to remember this provision in connection with 
the provision in section 9 of the Shipping Act (Comp. St. § 8146e) 
with référence to the liability to arrest of marchant vessels, and in so 
doing we shall see why there is a distinction between suits against ves- 
sels operated by the Président and materials ordered by the Président. 
We shall observe that the law itself makes the distinction, by provid- 
ing liability of vessels to arrest, and by further providing that suits for 
materials ordered by the Président shall be against the United States 
under the quoted provisions of the Judicial Code. (Since writing this 
paragraph, my attention bas been called to Act March 9, 1920, author- 
izing suits against the United States in admiralty in certain cases. 
This act, however, does not afifect the question in this case.) 

In Act March 1, 1918, Congress itself delegates certain powers to 
the Fleet Corporation with référence to the purchase of land, houses, 
and buildings. For the property so acquired it is provided that the 
Fleet Corporation shall détermine and make just compensation, and. 
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if the amount so determined is unsatisfactory to the person entitled to 
receive the same, such person shall be paid 75 per centum of the 
amount so determined, and shall be entitled to sue the United States 
to recover such further sum as, added to said 75 per centum, will make 
such an amount as will be just compensation for the property or in- 
terest taken, in the manner provided by section 24, par. 20, and section 
145 of the Judicial Code. 40 Stat. c. 19, p. 438. 

By Act April 22, 1918, the Président was authorized to acquire cer- 
tain transportation Systems for the transportation of shipyard and 
plant employés, and to exercise the powers vested in him through the 
several departments of the government, and through such agent or 
agencies as he should from time to time détermine. The compensation 
for the property so acquired was to be determined by the Président, 
and, if not satisf actory to the persons entitled to receive the same, such 
persons were to be paid 75 per centum thereof, and to be entitled to sue 
the United States to recover further sums, in the manner provided by 
section 24, par. 20, and section 145 of the Judicial Code. 40 Stat. c. 
62, p. 535. 

In every act where the Président or the Fleet Corporation fs author- 
ized to acquire materials, ships, or other property, provision for com- 
pensation is made, to be determined either by the Président or the 
Fleet Corporation, and, if dissatisfied with the amount so determined, 
the person entitled to receive the same is expressly given the right to 
sue the United States in the manner provided by section 24, par. 20, and 
section 145 of the Judicial Code. It would Se impossible to express 
more clearly the intention of Congress that, in every case where the 
United States acquired materials or other property, the party entitled 
thereto was to receive just compensation, to be determined by the agent 
of the government, and in case of dissatisfaction suit therefor should 
be brought against the United States as provided in the Judicial Code. 
In other words, when the Fleet Corporation is acting as the agent of 
the United States, suit is to be brought against the United States, and 
not against it. There is no more reason to bring suit against the Fleet 
Corporation, when it was acting as the authorized delegate of the 
government in the purchase of materials, than there would be to bring 
suit against the Président when he was acting in a similar capacity. 

By_ a provision of the Sundry Civil Appropriation Act of July 1, 
1918, the Secretary of the Treasury was authorized and directed to 
cause an audit to be made of the financial transactions of the United 
States Shipping Board Emergency Fleet Corporation, under such rules 
and régulations as he should prescribe. 40 Stat. 651 (Comp. St. Ann. 
Supp. 1919, § 8146fff). This was simply a provision by a principal 
to hâve audited the financial transactions of its agent. 

As the pleadings hâve not yet been completed in this case, I believe it 
would simplify matters, and be of much assistance to counsel in mak- 
ing up the issues of fact and taking the évidence thereon, if I should 
make a brief summary of conclusions reached after an examination of 
the statutes and décisions. In doing this, some of the utterances will 
necessarily be dictum, as I do not know, but can only surmise, what the 
real issues will be when the pleadings hâve been filed; but my object 
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is merely to assist counsel in framing the issues and producing the 
évidence. Up to this time no évidence has been introduced; con- 
sequently, on the motion to remand, I take as true the facts as shown 
by the bill, including the pétition of the défendant to remove, where- 
as, on the motion to dismiss, I take as true merely the facts set up in 
the plaintifï's bill of complaint. 

Summary. 

1. The Fleet Corporation, when acting for itself, is capable of su- 
ing and being sued as an ordinary corporation. 

2. Any suit against it, regardiess of the amount or value in contro- 
versy, must be in the fédéral courts, because it was organized under 
a lavf regulating commerce. 

3. When acting as the delegate of the United States, or the appointée 
of the Président, in the purchase of materials or ships, it is not liable 
in its corporate capacity; but such suit must be against the United 
States. 

4. Ships purchased or constructed by it for the United States are 
to be operated by the Président, and when operated through the agency 
of the Shipping Board are liable to arrest under section 9 of the act 
establishing such board. 

5. Property acquired by the Fleet Corporation with the funds and as 
the agent of the United States, even though held in the name of said 
Fleet Corporation, is the property of the United States, and exempt 
from State taxation. U. S. v. Coghlan (D. C.) 261 Fed. 425. 

6. The property of such corporation, even though the United States 
may be interested therein as a stockholder, may be subjected by légal 
process to the payment of its debts ; but property of the United States, 
which it holds as a government agent, and which simply stands in the 
name of the Fleet Corporation, is not liable for the debts of such 
corporation. 

7. If the relation of the government to the corporation is merely 
that of stockholder, then the corporation is liable for its acts, because 
its transactions are those of the corporation, and not of the govern- 
ment. Panama R. Co. v. Curran, 256 Fed. 768, 168 C. C. A. 114, is 
an illustration of this principle. 

8. But, if the relation is that of principal and agent, then the cor- 
poration, when it acts within the scope of its authority, is not liable, 
because such authorized acts are the acts of the government, and not 
the corporation. Ballaine v. Alaska N. Ry. Co. (U. S., Intervener) 
259 Fed. 183, 170 C. C. A. 251, is illustrative of this principle. 

Since writing the above I bave read Act March 9, 1920, authoriz- 
ing suits against the United States in admiralty in certain cases. This 
act was evidently intended to meet the décisions in the Lake Monroe, 
The G. A. Flagg, The Florence H., and similar cases. 258 Fed. (D. 
C.) 77; 250 U. S. 246, 39 Sup. Ct. 460, 63 L. Ed. 962; 256 Fed. (D. 
C.) 852 ; 248 Fed. (D. C.) 1012 ; and Ex parte Whitney Steamboat 
Co., 249 U. S. 115, 39 Sup. Ct. 192, 63 E. Ed. 507. Under this statute, 
in lieu of a proceeding in rem against government-owned vessels, pro- 
vision is made for libels in personam against the United States in ad- 
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miralty cases, even thôugh sounding in tort. In the case at bar the 
United States has not intervened to claim the real ownership of the 
property attached, tior has it been made a party, so that a personal 
judgment might be rendered against it. 

In conclusion, I might say that the law of this case will arise out of 
the facts. "Ex facto jus oritur." Some of the facts, like the existence 
of the war and the executive order of the Président, the court can take 
judicial knowledge of; but the determinative fact, as to whether in 
this particular transaction the défendant was acting for itself as a 
private corporation, or for the United States as a public agent, the 
court can only know f rom the évidence, because under the law and its 
charter it might hâve been acting in either capacity. In Commonwealth 
Finance Corporation v. Landis (Emergency Fleet Corporation, Gar- 
nishee) 261 Fed. (D. C.) 440, it is said, at page 442: 

"The Fleet Corporation may be acting as such agent of the TJnlted States, 
or may not be so actiug, or it may so act In some of Its activities, and not 
in otht'rs. If follows from this that, when it Is acting as the United States, 
and as to such of its property and assets as are in the actual use of the 
United States, neilher It as such agent nor such property can be drawn into 
or jeopardized by disputes between private parties. It would also foUow, 
however, that in so far as it is acting as a private corporation, and in so 
far as its property and assets are and are used as Its .private property, it Is 
not Immune from the liabilltles and responslbilities which are imposed by 
law upon lltigants." 

Later in the same opinion it is said: 

"This proposition necessarily involves the thought that there Is a question 
to be determined" (N. B. — A question of fact) "and this again necessarily car- 
ries the further thought that the corporation is not immune from process, 
because otherwlse nothing other than such immunlty could be determined. 
It may be that, if any one of thèse plaintlffs secures a final judgment 
against this corporation, he will be unable to enforce payment of the judg- 
ment because of the fact that there is no property out of the sale of which 
the judgment can be pald, other than either property of the United States or 
property which is in use by the United States for military purposes. The futili- 
ty or hopelessness of exécution process does not, however, deprive a litigant 
. bî judgment process." 

. An order will be entered overruling the plaintiflf's motion to remand 
and the defendant's motion to dismiss. 
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UNITED STATES v. BEKNSTEIN et al. 

(District Court, D. Nebraska. Jiane 8, 1920.) 

1. War <&=>4 — Food control amendment enacted under war powers. 

The amendment of October 22, 1919, to the Lever Act, prohlbitlng un- 
reasonable charges for necessaries, was enacted under the war powers, 
since no peace has been proclaimed, though actual hostllities hâve ceased. 

2. War ®=>4 — Acts under war powers subject to constitutional restrictions. 

Measures enacted under war powers must stand the test of constitution- 
al limitations, and they fall, If rights guaranteed by the Constitution are 
thereby infrlnged. 

3. Constitutional law <S=»278(1) — ^Eminent domain «3=92 (1) — Fhdng price for 

sale is depriving of property. 

The right to freely sell commodltles In course of tràde Is Inhérent In 
ownership, and is ultlmately and actually the property, so that the amend- 
ment of October 22, 1919, to the Lever Act, forbidding unreasonable 
charges for necessaries, violâtes Const. Amend. 5, by depriving of prop- 
erty without due process of law and wlthout compensation. 

4. Criminal law «Ss^lS — Food control amendment does not deflne offense. 

The amendment of October 22, 1919, to the Lever Act, which forbids un- 
reasonable charges for necessaries, wlthout deflning what is an unrea- 
sonable charge, Is insufficient to inform the accused of the nature of the 
accusation against him, as requlred by Const. Amend. 6. 

5. Conspiracy ©=525 — Food Control Act, punishing eonspiracy, invalid. 

The provision of Lever Act Aug. 10, 1917, as amended October 22, 
1919, denouneing conspiraeies to exact excessive prices for necessaries, Is 
Invalid, since a eonspiracy must involve a common purpose to do an 
unlawful act, or a lawful act by wrongful means, and the sale of private 
property, not devoted to public use, for whatever prlce it wlll bring, la 
not unlawful. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Conspira cy.] 

Louis Bernstein and another were indicted for violating the Lever 
Act as amended. Demurrer to indictment sustained. 

T. S. Allen, U. S. Atty., of Lincoln, Neb., and Frank Peterson, Asst. 
U. S. Atty., of Omaha, Neb. 

W. F. Gurley, of Omaha, Neb. (David A. Fitch and Arthur Rosen- 
blum, both of Omaha, Neb., on the brief), for défendants. 

WOODROUGH, District Judge. In one of the counts défendants 
are charged with a violation of the provision of the Lever Act, as 
amended, which déclares : 

"That it is hereby made unlawful for any person wUlfuUy * * * to 
make any unjust or unreasonable rate or charge in handling or dealing in or 
with necessaries. * * * Any person violating any of the provisions of this 
section upon conviction thoreof shall be fined not exceeding $5,000 and be im- 
prisoned for not more than two years, or both." 41 Stat. 298, c. 80, § 2. 

The count is demurred to on the ground that the provision of the 
act ip in contravention of the Fifth and Sixth Amendments to the 
fédéral Constitution, and, the count of the indictment being in due 
form, the question is squarely submitted whether that part of the 
law quoted is valid and enforceable. 

^=aFor other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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[1] It is of the utmost difficulty to approach considération of 
this question unmoved by rancor and bitter resentment against the 
hordes of profiteers whose cold-blood rapacity and greed multiply 
the burdens and sufferings of the Great War. Nor can it be doubted 
that the letter and spirit of the law in question are directed at the 
root of a great and menacing evil. Undoubtedly, if in every sale 
of necessaries the price could be f orced down to a level that dis- 
interested, impartial, men would agrée upon as fair and just, the bene- 
fits to the country in thèse critical times of reconstruction would 
be incalculable. Though actual combat has ceased, no peace bas been 
proclaimed with Germany, and conditions incidental to the war may 
well hâve justified as drastic législation by the Congress as did the 
continuance of hostilities in the field. There is no doubt in my mind 
that this law must be regarded and considered as a war measure 
to the same extent as though no armistice had been signed. 

[2] But, although in time of war patriotic citizens voluntarily 
waive the rights, privilèges, and immunities guaranteed them by the 
Constitution, nevertheless, when such rights guaranteed by the Con- 
stitution are invoked before this court, no exigencies of war, or 
incidents or aftermath of war, can justify their déniai. The valid- 
ity of war measures must equally stand the test of constitutional 
limitations, and must fall, if rights guaranteed by the fundamental 
law are infringed or taken away. 

[3] The value of an individual citizen 's property right in such nec- 
essaries as he handles, or deals in, dérives, almost entirely, from bis 
right to freely sell them according to the course of trade and com- 
merce. An incident of such trade and commerce between individuals 
is the fixing of a price. In the large, the price is said by economists to 
be fixed in the course of commerce by the "higgling of the market," 
which term comprehends within it the incidents of alV individual sales, 
where the infinitely varied éléments of personality of competiton, of 
time, circumstance, and condition, enter into the price fixing. 

As to ail such property, therefore, in the hands of individual citi- 
zens, that is strictly private property, and does not corne within the 
category of "property clothed with a public interest," this right in- 
hérent in ownership to sell it at a price so fixed is ultimately and ac- 
tually the property of the citizens, as to which the Fifth Amendment 
to the Constitution déclares: 

"Nor shall any person • • • be deprlved of * * • property, wlth- 
out due process of law; nor shall private property be taken for public use, 
witbout just compensation." 

The underlying purpose and the actual eflfect of this law is to 
deprive the citizen of bis essential right of property in such neces- 
saries as are included in its scope, and this without due process of 
law and without just compensation. The law denounces the making 
"of an unjust or unreasonable rate or charge," and would leave the 
question as to the injustice or unreasonableness of any particular 
price to the jury that may be called to pass on it. Thus the fairness of 



UNITED STATES V. BERNSTEIN 297 

(267 F.) 

the price is not to be determined by the processes of commerce opera- 
tive at the time, but by the ex post facto inquiry of the jury. 

It is urged that, under the war-time conditions to which this 
law applies, many of the forces that tend to make prices fair in peace 
times, and which are ail included in that "higgling of the market" 
"referred to, are disordered and weakened, and so callous avarice and 
heartless plundering of the profiteers runs riot. Nor can the measure 
of truth in this contention be denied. Thèse immoralities are flagrant, 
and cannot be palliated nor minimized, and no government can merit 
the confidence of the people which does not exert its just powers to the 
utmost to efifect a remedy. « 

But this law. which makes it a crime for a man to sell his pri- 
vate property, not clothed with a public interest, for the best price 
he can get in the ordinary course of trade and commerce, without co- 
ercion, without extortion (which includes the élément of wresting by 
force), without wrongful combination or confédération or conspiracy, 
without undue influence, without misrepresentation, without any fraud 
recognized by law — this law cannot be sustained, while the Constitu- 
tion forbids the taking of private property for public use without just 
compensation, and insures that no person shall be deprived of his 
property without due process of law. 

[4] Again: The Sixth Amendment to the Constitution prescribes 
that in ail criminal prosecutions the accused shall enjoy the right to 
be informed of the nature and cause of the accusation against him. 
In my judgment the form of the law (with which the count of the 
indictment corresponds) fails to prescribe a rule of conduct with any 
such certainty as this constitutional requirement contemplâtes. As 
laid down by the Suprême Court in United States v. Brewer, 139 U. 
S. 278, 288, 11 Sup. Ct. 538, 541 (35 L. Ed. 190): 

"Laws which create crime ought to be expressed, that ail men subject to 
their penalties may know what acts it Is their duty to avoid." 

This law seeks to abolish the criterion of fairness, upon which 
prices hâve heretofore depended in private business, and to establish 
a new one. But the new criterion is not defined. It is reposed in 
the varying conscience of jurors who are to conduct the inquiry ex 
post facto. It must be conceded that many generic, broad descriptions 
of offenses hâve become definite, and are upheld and enforced, and it 
is not in ail cases easy to détermine when an accused is informed of the 
nature and cause of the accusation. It would unduly extend this mém- 
orandum to review the many intricate and difiicult problems present- 
ed to the courts under this constitutional provision. I do not find 
any adjudications, however, in the Suprême Court, which appear to 
me to conflict with my conclusion that the law in question contravenes 
ihe Sixth Amendment and is void for that reason. 

The United States District Court in Kentucky, exercising in that 
State the same jurisdiction as does this court within the state of Ne- 
braska, approved the following enunciation of the law by the Court of 
Appeals of Kentucky : 
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"The chief question to l)e considered Is the one affectlng the validlty of the 
statuts, the provisions of whlch are found In sections 816 and 819 of the Ken- 
tucky Statutes. The flrst-uamed section reads as f ollows : 'If any railroad cor- 
poration shall charge, collect or reçoive more than a just and reasonable rate 
of toU or compensation for the transportation of passengers or frelght In thls 
State, or the use of any railroad car upon Its track, or upon any track it has 
control of or has the right to use in this state, it shall be guilty of extortlon.' 
* * * That thls statute leaves uncertaln what shall be deemed a 'just and 
reasonable rate of toU or compensation' cannot be denied, and that différent 
juries might reach différent conclusions, on the samè testlmony, as to whether 
or not an offense has been commltted, must also be conceded. 

"The criminality of the carrier's act, fherefore, dépends on the Jury's view 
of the reasonabléness of the rate charged, and thls latter dépends on many 
uncertain and compllcated éléments. That the corporation has fixed a rate 
whlch it considers will bring it only a falr return for its investment does not 
alter the nature of the act. TInder thls statute it is stlU a, crime, though it 
cannot be known to be such until after an Investigation by a jury, and then 
only in that partlcular case, as another jury may take a différent view, and, 
holding the rate reasonable, find the same act not to constitute an offense. 
There is no standard whatever fixed by the statute, or attempted to be flxed, by 
whlch the carrier may regulate its conduct, and it seems clear to us to be 
utterly répugnant to our System of laws to punish a person for an act the 
criminality of whlch dépends, not on any standard erected by the law whlch 
may be known In advance, but on one erected by a jury, and especially so as 
that standard must be as variable and uncertain as the views of différent 
juries may suggest, and as to whlch nothing can be known until after the 
commission of the crime. If the Infliction of the penaltles preserlbed by thls 
statute would not be the taklng of property vrithout due process of law, and in 
violation of both state and fédéral Constitutions, we are not able to compre- 
hend the force o£ our organlc laws. 

"In Louisville & Nashville B. E. Oo. v. Railroad Commission of Tennessee, 
16 Am. & Eng. R. R. Cases, 15, a statute very similar to the one under con- 
sidération was thus dlsposed of by the learned judge (Baxter) : 'Penaltles 
cannot be thus infiicted at the discrétion of a jury. Before the property of a 
citizen, natural or corporate, can be thus conflscated, the crime for whlch 
the penalty is Inflicted must be defîned by the law-maklng power. The Légis- 
lature cannot delegate thls power to a jury. If it can déclare it a criminal 
act for a railroad corporation to take more than a "fair and just return" on ita 
investments, it must, in order to the validlty of the law, deflne, wlth reasonable 
certainty what would constitute such "fair and just return." The act under re- 
view does not do thls, but leaves it to the jury to supply the omission. No 
railroad Company can {>0S8ibly anticipate what view a jury may také of the 
matter, and hence cannot know in advance of a verdict whether its charges 
are lawful or unlawful. One jury may convict for a charge made on a basis 
of 4 per cent., while ianother might acquit an accused who had demanded and 
received at the rate of 6 per cent., rendering the statute, in its practical 
working, as unequal and unjust In Its opération as it is indéfini te in its terms.' 

"The Suprême Court of the United States, in .Railroad Commission Cases, 
116 U. S. 336 [6 Sup. Ct. 334, 388, 1191, 29 h. Ed. 636], refers to thls Tennessee 
Case and substantla:ily approves it by distingulshlng the case then before the 
court f rom the Tennessee case. The case, is also used to support the text in 8 
Aon. & Eng. Ency. of L. p. 935, where it said : 'Although a statute has beén 
held to be unconstitutional whlch left it to the jury to détermine whether or 
not a charge was excessive and unreasonable in order to ascertain whether a 
penalty is recoveraole, yet where the action is merely for recovery of the illé- 
gal excess over reasonable rates thls is a question whlch Is a proper one for 
8 jury.' 

"Mr. Justice Brewer, in the case of Chicago, etc., B. B. Co. v. Day [C. 0.] 
35 Fed. ,866 [1 L. E. A. 744], had under considération the provisions of a 
statute similar to the one we hâve before us, and, while the statute was up- 
held, it was only because there was a schedule of ratés provided in the act 
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which rendered thç test of reasonableness défini te and certain. The learned 
judge then said : 'Now the contention of complainant is that the substance o£ 
thèse provisions is that, if a railroad company charges en unreasonable rate, 
it shall be deemed a crimlnal and punished by fine, and that such a statute is 
too indeflnlte and uncertain, no man being able to tell in advance what in fact 
is or what any jury will flnd to be a reasonable charge. If this were the con- 
struction to be placed upon this act as a whole, it would certainly be obnoxious 
to complalnant's crlticism, for no pénal law can be sustained unless its man- 
dates are so clearly expressed that any ordinary person can détermine In ad- 
vance what he may and what he may not do nnder it.' In Dwar. St. 652, it 
is laid down 'that it is impossible to dissent from the doctrine of Lord Coke 
that acts of Parliament ought to be plainly and clearly and not cunningly and 
darkly penned, especially in légal matters.' See, also, United States v. 8harp, 
Pet. 0. C. 122 [Fed. Cas. No. 16,264] ; The Enterprise, 1 Paine, 34 [Fed. Cas. 
No. 4,499] ; Bish. St. Or. § 41 ; Lieb. Herm. 156. And the learned judge con- 
cludes that there is very little différence between a provision of the Chinese Pé- 
nal Code, whleh prescribed a penalty against any one who should be guilty of 
'improper conduct,' and a statute which makes it a 'crimlnal offense to charge 
more than a reasonable rate.' The same learned judge, discussing the kindred 
subject of unreasonable différences in rates, in Tozer v. United States (0. C.) 
52 Fed. 917, said: 'But in order to constitute a crime the act must be one 
which the party is able to know in advance whether it is crimlnal or not. 
The criminality of an act cannot dépend upon whether a jury may thlnk it 
reasonable or unreasonable. There must be some deflniteness and certainty.' 

"When we look to the other slde of the question we flnd the contention of 
the State supported by neither reason nor authority. No case can be found, 
we believe, where such indeflnlte législation has been upheld by any court 
where a crime is sought to be imputed to the accused. * • • In Railroad, 
etc., V. People, 77 111. 443, in construing a certain section of the statute of 
that State, its Suprême Court said : 'That section, by itself, makes the of- 
fense to consist in taking more than a fair and reasonable rate of toll and 
compensation, without référence to any standard of what is fair and reason- 
able. In such case, it may be seen, différent persons would hâve différent 
opinions as to what is a fair and reasonable rate. Courts and juries, too, 
would differ, and at one tlme or place a défendant might be convicted and fined 
in a large amount for the same act which, in another place or at another 
Hme, would be held to be no breach of the law, and what might be thought a 
fair and reasonable rate on one road might be considered otherwise upon 
another road. There would be no certainty of being able to comply with the 
law. A railroad corporation, with purpose of conforming to the law, might' 
flx its rates at what it believed to be reasonable, and yet be subjected to the 
heavy penalties hère prescribed.' * * * " ' 

This expression of the law conforms to my own conclusions, and 
confirais me in the opinion that the law hère in question is void. The 
démarrer to this count of the indictment must therefore be sustained. 

[5] There is another count of the indictment laid under the con- 
spiracy section of the Lever Act, denouncing conspiracies to exact 
excessive prices for necessaries. I am of the opinion that this pro- 
vision of the act is subject to the same vice as that above considered. 
It assumes to make it a crime for citizens to arrange to sell their 
goods at the prices the goods will sell for in the course of trade and 
commerce, without regard to the means to be employed in the sale. 
Although conspiracy differs in many respects from crimes in gên- 
erai, and a purpose formed in common by more than one person may 
he fraught with danger and involve punishment from which a single 
individual is exempt, still the gist of the offense is always the common 
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purpose to do an unlawful act, or a lawful act by wrongfui means. 
Either the act or the means must be wrongfui. 

This count of the indictment, conforming to the ternis of the act, 
does net charge as the common purpose an unlawful act, nor wrong- 
fui means to accomplish lawful ends, and the demurrer thereto must 
also be sustained. 



In re TRIANGLE S. S. CO. 
Ex parte FEDERAL TRADE BANKING CORPORATION. 

(District Court, S. D. New ïork. July 10, 1920.) 

1. Bankruptcy <^=>SH1) — ^Allégation that seeurity heid by petitioners is of no 

value sufflcient. 

An allégation in a pétition by créditera that certain of the petitioners 
are secured by maritime liens on vessels, but that the liens are of no 
value, held sufflcient on demurrer to show sucb petitioners qualifled under 
Bankruptcy Act, 8 59b (Comp. St. S 9643b). 

2. Bankruptcy <^^81 (4)— Allégations of acts of bankruptcy not suffîciently 

spécifie. 

An allégation in a pétition by creditors that the alleged bankrupt 
withln four months, with intent to prêter, paid $500,000 on indebtedness 
to a creditor named and "several persons, flrms, and coriwrations, credi- 
tors of said alleged bankrupt, upon antécédent indebtedness,"' held not 
sufflciently spécifie. 

In Bankruptcy. In the matter of the Triangle Steamship Company, 
alleged bankrupt. On demurrer to pétition by the Fédéral Trade 
Banking Corporation. Demurrer sustained. 

Demurrer by a creditor to an involuntary pétition which alleged that two 
of the three petltioning creditors' had seeurity in the form of maritime liens 
ùpon vessels, which were valueless as seeurity. The acts of bankruptcy were 
as foUows : 

"I. • • * That said alleged bankrupt paid certain elalms, demanda, ac- 
counts, and indebtedness to Foreign Trade Banking Corporation, and several 
persons, flrms, and corporations, creditors of said alleged bankrupt, upon 
antécédent indebtedness, with the intent and for the purpose of preferring 
such creditors over the other creditors of said alleged bankrupt, and for the 
purpose of allowing said creditors to obtain a greater percentage of their 
respective debts then any other of such creditors of the same class, which 
payments amounted in the aggregate to the sum of $500,000. 

"II. • * * That said alleged bankrupt, with intent to hinder, delay, 
and defraud Its creditors, and with intent and for the purpose of giving a 
préférence contrary to the provisions of the Bankruptcy Law, and upon 
pretended and alleged antécédent indebtedness clalmed and alleged to be due 
from said bankrupt to Foreign Trade Banking Corporation, and to divers 
persons, flrms, and corporations, asslgned, transferred, and set over unto eald 
divers persons, flrms, and corporations large and valuable property, conslsting 
of merchandise, accounts, and dues receivable, of the value of about $500,000, 
applicable to the payment of debts of said alleged bankrupt." 

John S. Sheppard, Jr., John M. Woolsey, and D. M. Tihbetts, ail of 
New York City, for demurrer. 

Charles h. Apfel, of New York City, opposed. 

^s^For otber cases aee same toplc & KEÎY-NUMBïîR in ail Key-Nambered Dlgests & Indexes 
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LEARNED HAND, District Judge (after stating the facts as 
above). The demurrer présents two questions: First, of the allé- 
gations touching the security held by two of the petitioning creditors ; 
second, of the sufficiéncy of the acts of bankruptcy. The allégation 
that the admiralty liens are of no value is enough. The liens may theo- 
retically exist, but section 59b of the Bankruptcy Act (Comp. St. § 
9643) means that it is the actual value of the security which counts, 
and if the vessels hâve left the jurisdiction and will not retum the se- 
curity may in fact be of no value, because it will be impracticable to 
realize on the liens. 

[2] The second objection is more serious. In re Rosenblatt, 193 
Fed. 638, 113 C. C. A. 506, turned upon a pétition which simply copied 
the language of the statute without spécification of any sort whatever. 
This pétition states that the alleged bankrupt, with intent to prefer, 
paid $500,000 upon "indebtedness" to the Foreign Trade Banking Cor- 
poration, a creditor, and upon other indebtedness to other creditors. 
Probably the allégation that part of the sum was paid to "other credi- 
tors" is invalid under the cases, and, iî so, it must be accepted that the 
amount of the payment to the Foreign Trade Banking Corporation is 
left uncertain. The allégation amounts to this: That the alleged 
bankrupt, at some time after August 10, 1919, with intent to prefer, 
paid some part of the sum of $500,000 to the Foreign Trade Banking 
Corporation upon its existing indebtedness. 

As matter of first impression I own that I should hâve thought this 
enough. The omissions are only of the exact dates and the exact 
amounts of the payments made and that I should think could be sup- 
plied by a bill of particulars and full justice be done. The allégations 
as to "other creditors" might be treated as surplusage. However, I 
cannot distinguish the case at bar from In re Mason-Seaman Transpor- 
tation Co. (D. C.) 235 Fed. 974, decided by Judge Manton while Dis- 
trict Judge, where the allégations were certainly as spécifie as those 
hère, or from In re Blumberg (D. C.) 133 Fed. 845, which was an al- 
most exactly similar case. In re Hallin (D. C.) 199 Fed. 807, may be 
distinguished, as well as In re Pure Milk Co. (D. C.) 154 Fed. 682, 
and In re Nelson (D. C.) 98 Fed. 76. Thèse are like In re Rosenblatt, 
supra, and do not in my judgment control. It seems to me a harsh rule 
that requires petitioning creditors, who in the nature of things cannot 
usually be well informed of the alleged bankrupt's dealings, to specify 
with exactness the amounts and the times of any preferential payments 
they allège, and it is especially harsh if it results in preventing any 
amendment, as was held in Re Pure Milk Co., supra.' Through a 
trifling omission in pleading, which perhaps the pleader had no infor- 
mation to supply, a creditor like the demurrant may be enabled to pre- 
vent any inquiry into the good faith of the payment to him. 

However, in the face of In re Pure Milk Co., supra, it is at least an 
open question whether, if an amendment is necessary which shall 
specify more particularly the acts of bankruptcy, it would not be re- 
garded as setting up new acts of bankruptcy, and if it were so regard- 
ed, then it is settled that the period of four months dates from the 
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amendment. If this be the rule in cases of inadéquate spécification, 
thèn if I overrule this demurrer, and my décision is wrong, it will be 
too late for the petitioning creditors to allège préférences occurring 
between, say, November 20th and December lith, when the pétition 
was filed. There may be such, and if I sustain the demurrer the pe- 
titioning creditors may still avail. themselves of those préférences. 

Moreover, if I am wrong in. sustaining the demurrer, no harm has 
been donc, because, if there are préférences between November 20th 
and December llth, they can now be pleaded. If, on the other hand, 
there are no such préférences, the petitioning creditors may refuse to 
amend, and may test this order on appeal ; or, if they wish, they may 
amend and show only préférences more than four months before the 
amendment. Thereupon the question may be raised on demurrer of 
the validity of the new pétition, and on that appeal may be raised the 
correctnèss of my order sustaining this demurrer, because the amend- 
ment cannot be heard without the original pétition. 

XJnder such circumstances I think I ought to follow In re Mason- 
Seaman Transportation Co., supra, and In re Blumberg, supra, es- 
pecially as it is not our gênerai custom, except in clear cases, to dis- 
regard an earlier décision in the Southern district. 

Nothing need be said of the second act of bankruptcy. 

Demurrer sustained. I will give the petitioning creditors leave to 
plead over within 10 days, without aiiy separate motion to that end. 
If their aniendment show only : acts of bankruptcy before the four- 
months period, the validity of the pétition had better be determined by 
a new demurrer than by motion for leave to amend. 
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In re TRIANGLE S. S. CO^ Inc. 

(District Court, S. D. New York. May 10, 1920.) 

Bankruptcy ®=»84 — Four-months period eon^uted from flling of amended 
pétition. 

Where acts of bankruptcy are sufflclently alleged for the first time In 
an amended pétition, the four-months period within whlch such acts 
must hâve been committed must be computed from the fillng of the 
amended, and not the original, pétition. 

In Bankruptcy. In the matter of the Triangle Steamship Company, 
Incorporated, alleged bankrupt. On demurrer to amended pétition. 
Demurrer sustained. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City 
(John M. Woolsey, John S. Sheppard, Jr., and D. M. Tibbetts, ail of 
New York City, of counsel), for demurrer. 

Cass & Apfel, of New York City (Alvin C. Cass, of New York City, 
of counsel), opposed. 

MAYER, District Judge. Judge Learned Hand's opinion and order 
(267 Fed. 300) left the case in the position that the amended pétition 
is to be considered on its merits. The question involved may be briefly 
stated : 

The original pétition was held demurrable because the pétition failed 
to set forth acts of bankruptcy. The présent pétition sets forth allé- 
gations as to acts of bankruptcy within the four-months period re- 
ferred to in section 3b of the Bankruptcy Act (Comp. St. § 9587). It 
will be assumed, although not decided, that the pétition sufficiently 
allèges the acts complained of. The amended pétition recites that 
"within four months next preceding the date of this pétition, and 
while insolvent," the alleged bankrupt "committed acts of bankruptcy 
as foUows." It thereupon sets out the exact language contained in 
the original pétition as defining the acts of bankruptcy, numbering 
them I and II. It then recites: 

"That the partleulars of the transfers set forth In paragraphs I and II are 
more particularly alleged and specifled as foUows." 

The transactions then set forth are the only ones specifically stated 
to hâve occurred more than four months prior to the filing of the 
amended pétition, but apparently within four months prior to the filing 
of the original pétition. The question, then, is whether, for the pur- 
pose of calculating the four months, the date is that of the original 
or of the amended pétition. 

It is settled by authority. In the case of In re Condon, 209 Fed. 
801, 126 C. C. A. 524,. Judge Lacombe said: 

"The original pétition, filed Aprll 12, 1911, merely alleged, in the language 
of the statute, that Condon bas made transfers to hinder, delay, or defraud 
creditors. * * * There was no spécification of any of thèse, nor were 
any facts in relation thereto set forth. This was insufficlent under décisions 
of this court. In re Rosenblatt, 193 Fed. 638, 111 C. C. A. 506 (January 29, 

ÔssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexer 
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1912) ; and In re Brocton Idéal Shoe Co., 202 Fed. 199, 120 0. 0. A. 44T 
(January 13, 1913). Thereafter, on May 25, 1911, the pétition was amended 
by setting forth tbe détails of 12 separate trànsactionB of the kind cbarged 
in the original pétition. Since the pétition became a suffident one only wben 
it was fortifled wltb thls amendment, the date of the amendment must be 
taken as the date from whleh the four-month» period of seutlon 3b is to be 
calculated. Thls éliminâtes ail of said alleged transactions except the last 
4. Slnce a single act of bankruptcy, if proved, wIU sustain an adjudication, 
it will be sufficient to conslder only the twelfth of thèse alleged transfers." 

Judge Hough covered the same point by his observations in In re 
Havens, 255 Fed. at page 481, 166 C. C. A. at page 557 : 

"It was assumed below that thls was an act of bankruptcy not set forth in 
the original pétition and only charged in and by an amendment made more 
than four months after its commission. Whether such an act, occurring more 
tban four months before amendment, could bé introduced Into a pending pro- 
ceeding, was thought an 'interesting question' by Lacombe, J., in the Riggs 
Case, supra. Thls court answered it In the négative (In re Haff, 136 Fed. 
80, 68 C. C. A. 646), the matter not having been covered by In re Sears, 117 
294, 54 C. O. A. 532, whleh was correctly explained and limlted in application 
by Gleason v. Smith, 145 Fed. 897, 76 C. C. A. 427. The gênerai rule as 
stated in the Haff Case has been approved, especially in the Ninth Circuit 
(Walker v. Woodside, 164 Fed. 685, 90 C. C. A. 644), and in the Seventh (In 
re Brown Commercial Car Co., 227 Fed. 390, 142 C. C. A. 83). Our own 
décision (In re Condon, 209 Fed. 801, 126 C. C. A. 524) Is (In thls respect) 
but a reassertion of the Haff Case. Thls rule rests in theory upon the rea- 
soning of Justice Nelson in Re Craft, 6 Blatchf. 177, Fed. Cas. No. 3,317, 
where it was pointed out that 'to allow a substantial amendment — that Is, 
one going to the whole foundatlon of the proceeding nune pro tune — would 
be a direct violation' of a limitation 'obvlously for the benefit of the debtor' 
namely, the requirement that proceedings must be brought within a 
limited time after the act of bankruptcy is committed ; 1. e., under the présent 
statute, four months. If, therefore, the creditors' allégations In respect of the 
proceeds of the $30,000 mortgage are to be regarded as stating an act of 
bankruptcy committed, and complète more than four months before amended 
pétition flled, the order complained of was right." 

To the same effect is In re Louisell Lumber Co., 209 Fed. 784, 126 
C. C. A. 508. Thèse cases, with others therein cited, are décisive of 
this case. 

The demurrer is sustained, and the pétition will be dismissed. 
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GIBSON V. GERNAT. 

(Court of Appeals of District of Columbia. Submitted December 1, 1919. 
Decided Marcii 1, 1920.) 

No. 3278. 

1. Ma»ter amd servant <S='284(3)— Scope of employment question for jury. 

In an action by a governess agamst her employer for injuries received 
wben sbe fell down a dumb-waiter shaft while looking for a butler, held, 
on the évidence, that the question whetlier she was aeting within the scope 
of her employment at the moment of the accident was for the jury. 

2. Master and servant <S=»101, 102(1)— Beasonably safe working place re- 

quired. ' ^ .» 

It is the duty of an employer to provide a reasonably safe place for 

work. 

3. Master and servant <S=>386 (18)— Négligent guarding of dumb-waiter shaft 

held question for jury. . 

In an action by a governess against her employer for injuries received 
when she fell down a dumb-waiter shaft, equipped wlth doors, similar to 
the other doors in the house, whether the opening was adequately pro- 
tected, and whether défendant had provided a reasonably safe place in 
which plaintifC was to work, held properly submitted to the jury under 
the évidence. 

4. Ma«ter and servant ©=»289(19)— Contributory négligence ot governess, 

falling down dumb-waiter shaft, question for jury. 

In an action by a governess against her employer for injuries received 
when she fell down a dumb-waiter shaft, opening to which was an ordl- 
nary door, not distlnguishable from other doors, in a dark stairway, held, 
that the question whether plalntiff was guilty of contributory négligence 
was properly submitted to the jury. 

5. Appeal and error <@='882(8) — Appellant cannot complain of admission of 

évidence, where he introduoed similar évidence. 

In an action by a servant for injuries received when she fell down a 
dumb-waiter shaft from the fourth floor, défendant cannot complain of 
introduction in évidence of photdgraphs of the opening into the dumb- 
waiter on the thlrd floor, where both parties introduced évidence eoncern- 
ing the opening to the dumb-waiter on the third floor. 

6. Evidence <&=>359(3) — Photographs of opening to dumb-waiter on thlrd 

floor admissible, although plaintUT fell from fourth floor. 

In an action by a governess to recover damages for personal injuries 
received when she fell into a dumb-waiter from the fourth floor, photo- 
graphs of the opening ii.to the dumb-waiter on the third floor were ad- 
missible, on the question as to whether plaintiff was exercising due care 
and caution in entering the doorway constituting the opening to the 
dumb-waiter on the fourth floor, plaintiff never having been on such part 
of the fourth floor, where opening was not guarded by a gâte as well as 
a door, as was true of the opening on the third floor. 

Van Orsdel, Associate Justice, dissenting. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Ethel M. Gernat against Grâce McMillan Gibson. Judg- 
ment for plaintiff, and défendant appeals. AfHrmed. 

F. D. McKenney, J. S. Flanner}^ and G. B. CraighiU, ail of Wash- 
ington, D. C, for appellant. 

S. F. Taliaferro and Thos. P. Littlepage, both of Washington, D. C, 
for appellee. 

4=3For other cases see same toplc & KEY-NUMBBR in ali Key-Numbered Digests & Indexes 
267 F.— 20 
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ROBB, Associate Justice. This appeal is from a Judgment in the 
Suprême Court o£ the District for the plaintiff, appellee hère, in an 
action for damages growing out of injuries sustained hy the plaintiff 
in falling down a dumb-waiter shaft in defendant's dwelling house. 

At and for about five weeks prior to the time of the accident, plain- 
tiff had been employed by the défendant in defendant's home in this 
city, exclusively as a nursery governess. The house, in which défend- 
ant had resided for several years, was of the English basement type 
and four stories in height. Plaintiff's duties were chiefly confined to 
the third floor, where she slept in proximity to the children, and in 
the front part of this floor was located defendant's sleeping apairtment, 
There were two stairways leading from the third to the fourth floor; 
one stairway "being in about the center of the house and the other in 
the rear. In the front part of the fourth floor were playrooms for the 
children, but plaintiff always had used the center stairway in gaining 
access thereto. The dumb-waiter was in an inclosed shaft extending 
from the first to the fourth floor, and was equipped on the différent 
floors with ordinary doors, "just the same as any other door leading 
into a room." Plaintiff knew that between the door on the third floor 
and the shaft was a gâte that extended across the opening, but prior 
to the accident she had never used the rear stairway on the fourth 
floor, and there is no évidence tending to show that she knew the lo- 
cation of the dumb-waiter on that floor. Indeed, the évidence fails to 
show plaintiff even knew that the dumb-waiter extended to the fourth 
floor. In this connection défendant testified that plaintiff "had nothing 
to do with the elevator whatsoever." The door to the dumb-waiter 
shaft on the fourth floor was about three feet distant from and di- 
rectly opposite the top step or landing of the back stairway, and, un- 
like the third floor, was equipped with no gâte. The door on this 
foufth floor was supplied with an ordinary knob, and had a lock and 
key ; the key always being left in the lock. 

On the night of the accident défendant had been out and returned 
home some time between 10 and 11 o'clock. Plaintiff was in the sew- 
ing room, where she had been ail the evening. This room was between 
the front stairway and defendant's room. According to plaintiff's tes- 
timpny, which does not differ materially from that of défendant, after 
some casual remarks, plaintiff inquired of défendant, "Can I do any- 
thing for you?" Défendant replied, "Well, I hâve been ringing and 
ringing and ringing. Could you 'call or find' Hugh" (the second but- 
1er). Plaintiff thën asked, "Where do you think he would be?" and 
défendant answered, "He is not downstairs; he may be in his room." 
Plaintiff responded that she would see what she could do "and went 
to call the man" ; défendant going to her room. On this point défend- 
ant testified that plaintiff, when défendant came in, inquired if there 
was anything plaintiff could do for her, to which défendant replied 
that ail the lights were on; that she had been ringing the bell, but no 
one cUiswered. Shethen inquired of plaintiff if plaintiff knew where 
Hugh was. Défendant further testified as follows : 

"Plaintiff answered that slie did not, and défendant sald, 'Will you bé 
good enougli to call him?' Plaintiff said, 'I will go and get him;' and witness 
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repUed, 'Don't bother to go; just call. As he Is not In the pantry, and not 
downstairs, he may be In his room.' " 

The man's room was in the servant's quarters, in the rear part of 
the fourth floor. Plaintiff had not been in the back part of the house 
on the fourth floor, "and there was a door that shut it ofï" from the 
other part of that floor. She "did not know actually where his 
[Hugh's] room was," but did know that the help slept on the fourth 
floor, and "had seen them come up and down the back stairway." 
Plaintiff went to this stairway, opened the swinging door, and called 
to Hugh several times. Receiving no response, she proceeded up the 
stairway, which was in darkness, and when she reached the top stair 
(but a step from the elevator shaft door) endeavored to find an elec- 
tric bulb, and, while doing so, continued to call without resuit. Her 
hand came in contact with a door handle or knob ; the door being ajar. 
She opened the door, and, as she took a step forward, called again, and 
fell down the dumb-waiter shaft, receiving serious and permanent in- 
juries. As she expressed it: 

"I had trodden into the dumb-waiter, whlch I had not realized was there." 

The évidence for the défendant was to the effect that she had cau- 
tioned plaintiff to keep the children away from the elevator on the 
third floor ; "that plaintiff had no duties to perf orm in connection with 
the fourth floor, except at the front of the house, where the playrooms 
were, and plaintiff made use of the front staircase to get up and down, 
to and from the playrooms." The assistant butler, Hugh, in an afiida- 
vit received in évidence by agreement of counsel, because he was out 
of the jurisdiction, stated that it was solely his duty to operate the 
elevator to or at the fourth floor, and that, in accordance with def end- 
ant's instructions, "ail doors leading into the elevator shaft were kept 
locked when not in use" ; that the last time he used the elevator at the 
fourth floor, prior to the accident, he locked the door, and lef t the 
key in the lock, as usual. 

The theory of the déclaration is that it was defendant's duty to pro- 
vide plaintiff with a reasonably saf e place in which to work ; that there 
was a breach of this duty, in that the dumb-waiter shaft on the fourth 
floor was not properly guarded; and that, while acting within the 
scope of her employment and in the exercise of reasonable care, she 
was injured in the manner stated. 

[ 1 ] The first assignment of error relates to the action of the court 
in overruling defendant's motion for a directed verdict at the close of 
ail the testimony. The jury was justified in finding that the plaintiff, 
at the moment of the accident, was attempting to carry out her em- 
ployer's instructions, and was acting within the scope of those in- 
structions ; that is, within the scope of her employment, as alleged 
in the déclaration. Défendant repeatedly had rung for the butler, and, 
when she made known to the plaintiff that he was not downstairs, but 
might be in his room, and that plaintiff was to "call or find" him (for 
such was the testimony of the plaintiff, which the jury, of course, had 
a right to accept), plaintiff clearly was justified in pursuing the course 
she adopted. Indeed, if we adopt defendant's recollection of the oc-- 
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currence, there îs no change in the resuit; for the plaintiff still was 
justified in interpreting ' the language used to mean that, if unable to 
locate the butler by calling to him, she was to proceed to his room, for 
the last words of the défendant, according to defendant's testimony, 
were, "He may be in his room." 

[2] It is conceded that it was the duty of the défendant to provide 
for the plaintiff reasonably safe surroundings ; that is, a reasonably 
safe place in which to work. Carter v. McDermott, 29 App. D. C. 145, 
10 L. R. A. (N. S.) 1103, 10 Ann. Cas. 601. Bût it is insisted that 
there was no breach of that duty. The views of other courts, in cases 
involving similar conditions, will be helpful. In Roth v. Buettell Bros. 
Co., 142 lôwa, 212, 119 N. W. 166, the ground of négligence charged 
was the omission to keep in repair the latch to the door of an elevator 
sHaft and the bar extending horizontally across the entrance thereto. 
Plaintiff had been employed in the building for nine years, was a fore- 
man, and familiar with surrounding conditions. The day was stormy, 
and it was so dark in the elevator shaft that objects could not be ob- 
served distinctly. As he approached, he noticed that the door to the 
elevator was open, and that the bar was not in place, "and supposing 
he saw the framework of the elevator, stepped in, and fell down the 
shaft." The court ruled that it was a question for the jury "whether 
défendant had exercised reasonable care for the protection of its em- 
ployés against injury which might resuit from the absence of barriers 
to the shaft." 

In Foren v. Rodick, 90 Me. 276, 38 Atl. 175, plaintiff sustained in- 
juries by falling into the cellar of a block, the first floor of which was 
occupied by stores, and the second floor by offices. Near the double 
door entrance to the staircase leading to the offices was a single door 
opening from the sidewalk to the cellar. Plaintiff, although she pre- 
viously had visited the office to which she was going, by mistake open- 
ed the cellar door, stepped forward, and fell into the cellar; there 
being only a ladder leading down. The court said : 

"The conclusion Is Irrésistible In the case at bar that the maintenance of the 
unfastened door and unguarded entrance to the cellar, in close proximity to 
the main entrance to the second floor of the building, without any sign or 
warning to distinguish the one from the other, and the attachment of the 
professional sign of a tenant to the building in such a position between the 
two doors as to leave it uncertain to which entrance it was designed to give 
direction, rendered the conditions connected with the approach to the main 
entrance of the building misleading and dangerous. In this respect the 
building was improperly constructed and negligently maintained." 

Hayward v. Merrill, 94 111. 349, 34 Am. Rep. 229, is closely in point. 
Plaintiff was a guest in the hôtel kept by défendant, and was assigned 
to a room, adjacent to the door of which was a similar door com- 
mun! cating with an elevator well. The hall was dimly lighted, and 
plaintiff, by mistake, opened the door to the elevator well and stepped 
through, to his injury. The court said: 

"The opening ought to hâve been better protected than it was, and the 
omission to do so, under the cireumstances proven, may well be attributed to 
the défendant as gross négligence." 
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In Camp. v. Wood, 76 N. Y. 92, 32 Am. Rep. 282, the défendant was 
proprietor of an inn, on the third floor of which was a dance hall, 
which he had let for the evening for a public dance. The hall was 
reached by two flights of stairs from the street, one directly over the 
other; the lower extending to the second floor and the upper to the 
third floor. The door and stairway in the second story occupied the 
same relative position to each other as the door and stairway below. 
Plaintiff, who had been drinking, passed down the flight of stairs 
leading from the third to the second floor, and, seeing an open door, 
which he supposed opened to the street, stepped out upon a dark and 
unguarded piazza or balcony and fell to the ground. The court said: 

"The faets proved justified the jury in flndlng that it was dangerous to 
leave the door open, and that persons not famlliar with the premlses might, 
in the nighttime, without being chargeable with négligence, mistake this 
door for the street door, and go onto the awning, under the impression that 
they were going onto the sldewalk." 

Clopp V. Mear, 134 Pa. 203, 19 Atl. 504, was an action based upon 
négligence, wherein it appeared that the store of défendant had two 
entrances of like appearance; one intended for customers and the 
other leading to a hatchway. The door to the latter entrance being 
unfastened, plaintiff opened it by mistake, "and, taking the entering 
step to the store, plunged headlong into the cellar." The court said 
that the jury had been properly instructed on the question of négli- 
gence and contributory négligence, and hence that it was unnecessary 
to notice specially any of the assignments of error; that "neither of 
them can be sustained without ignoring principles that hâve been se 
long and thoroughly well settled as to admit of no reasonable doubt." 
See, also, Gordon v. Cummings, 152 Mass. 513, 25 N. E. 978, 9 L,. R. 
A. 640, 22 Am. St. Rep. 846; Parker v. Barnard, 135 Mass. 116, 46 
Am. Rep. 450; Wendler v. People's House Fur. Co., 165 Mo. 527, 65 
S. W. 737. 

[3] We are of opinion that, upon both principle and authority, no 
error was committed by the court in the présent case in submitting to 
the jury the question whether the opening in the dumb-waiter shaft 
on the f ourth floor was adequately protected ; in other words, whether 
défendant had provided plaintiff a reasonably safe place in which to 
perform the duties assigned her. It must be remembered that this 
opening was directly opposite and within a step of the back stair land- 
ing, There was nothing to distinguish the door to this opening from 
any other door, and, while it was provided with a lock and key, the 
key was permitted to remain in the lock — a fact known to the défend- 
ant. It is true that the butler, who alone operated the dumb-waiter, 
had been instructed to keep this door locked; but the plaintiff testi- 
fied, and the jury evidently believed, that it was not locked upon the 
occasion in question. The possibility that the butler might forget to 
lock the door might hâve been anticipated by the défendant, for human 
memory is proverbially frail in matters of this sort. Unless the butler 
tried the door after using the elevator, he might not know whether it 
was locked or unlocked, for, if closed, it would présent the same ap- 
pearance, whether locked or unlocked. This danger evidently was 
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appreciated by the défendant, for on the third floor she had provided 
more adéquate protection by the installation of a gâte inside the door. 
On the fourth floor there was no gâte, and not even a spring lock on 
the door. An ordinary door, that through oversight might be left un- 
locked, as in this case, was the only barrier between this four-story 
well and the hallway, with the stairway landing only three feet away. 
This was not adéquate protection. 

[4] But it is insisted plaintifï was guilty of contributory négligence. 
In each of the décisions to which référence has been made it was held 
that this question was for the jury. In Foren v. Rodick, 90 Me. 276, 
283, 38 Atl. 175, 178, the court said: 

"She [plaintiff] turned the knob, and the door readily yielded 'about the 
same as any door.' She says it was dark when she opened the door. There 
was nothing to suggest a 'yawning abyss.' The existing condition was not in- 
stantly manifest; but, suspeeting no danger, she naturally stepped over the 
threshold simultaneously with the inward swing of the door. She was seek- 
ing to enter the building by the implied Invitation of the défendants. She had 
a riglit to expect reasonaWe safety and convenlence in the approaches. She 
was not required to use extraordinary précaution, but only such ordinary care 
and caution as persons of reasonaWe prudence, care, and discrétion usually 
and ordlnarlly exercise under such circumstances." 

In that case, it will be remembered, the plaintifif, instead of using the 
double door entrance, opened a single door and f ell into the cellar. In 
the présent case we are concerned with an elevator in a dwelling house, 
occupied by the défendant and her chiidren. On the third floor the 
elevator was equipped with a gâte inside the door, and, whatever may 
hâve been the reason for its installation, the material fact is that the 
gâte was there, and that plaintiff knew it was there. Défendant stated 
on the stand that she had warned plaintiff "to keep the chiidren away 
f rom the elevator on the third floor" ; but it is not even suggested that 
any warning had been given as to the fourth floor, in the front part of 
which the chiidren had playrooms. It would not hâve been a violent 
assumption, therefore, had plaintiff concluded that the elevator shaft 
had no opening on the fourth floor, if it projected beyond the third 
floor, or that any opening on the fourth floor was so situated and pro- 
tected as to give défendant no concem even for her chiidren. 

It is suggested, on behalf of défendant, that plaintiff should hâve 
used the front stairway upon the occasion in question. The answer to 
this obviously is that the plaintiff, when informed by défendant that 
the butler, Hugh, might be in his room, which was in the back part of 
the fourth floor, naturally made use of the staircase leading directly 
to that part of the floor, and which she had seen used by the servants 
in going to and from their quarters. It is apparent f rom her testimony 
that her mind was occupied with the exécution of the mission in- 
trusted to her by her employer, and we think she had a right to sup- 
pose — especially in view of known conditions on the third floor and 
the failure of her employer to acquaint her with any unusual conditions 
on the fourth floor — that she would not be subjected to the dangers 
which awaited her and of which she had no warning. She was not 
rambling around, as has been suggested, but engaged in the perform- 
ance of a duty intrusted to her by her employer, and when she found 
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the door to the shaft ajar, under the circuriistances disclosed, we think 
she had no reason to assume that a step forward would resuit as it did. 

Among the authorities relied upon by counsel for appellant is Steger 
V. Immen, 157 Mich. 494, 122 N. W. 104, 24 L. R. A. (N. S.) 246, 
where the plaintifï, durmg a visit to defendant's five-story apartment 
house building, borrowed a key from a tenant, and, finding an unlocked 
door in a relatively similar situation to that of a toilet on the floor 
Oelow, without any investigation entered and fell down an open shaft. 
it was ruled that he was guilty of contributory négligence as matter 
of law. The plaintifï in that case was on a mission of his own, and 
the circumstances were somewhat différent from those in the présent 
case. There the plaintiff was looking for a place which he did not 
even know existed, and which as a matter of fact had no existence. 
Hère the plaintiff, in a private dwelling, was proceeding to carry out 
the instructions of her employer, which took her to the very point 
where the accident occurred. In Hilsenbeck v. Guhring, 131 N. Y. 
674, 30 N. E. 580, the plaintiff, the guest of a tenant, walked through 
a cellar door, across a platform, and fell downstairs. It was pointed 
• out by the court that the head of the cellar stairs was "two or three 
steps" from the door, "so that it could not be claimed that the top of 
the stairs was so close up to the door that one in the exercise of ordi- 
nary care would be apt to fall down the stairs upon the door being 
opened, and before he would hâve a fair or reasonable opportunity to 
notice what was in front of him." Comment on this case is unneces- 
sary, for the différence between it and ,the case at bar is apparent. 
Without référence to other cases cited in behalf of défendant, it may 
be observed that we hâve found nothing therein to dissuade us from 
adopting the principles laid down in the authorities already reviewed. 
If danger ous conditions are needlessly and earelessly maintained, and, 
as hère, are the proximate cause of the injury complained of, those 
responsible therefor ought in common justice to respond in damages. 

[5, 6] One point remains. It is based upon the contention that the 
court erred in permitting testimony and photographs to be introduced 
in évidence as to conditions surrounding the elevator opening on the 
third floor. Since both parties introduced évidence on this point, we 
think défendant is in no position to raise that question. But, however 
that may be, the évidence clearly was admissible on the question as 
to whether plaintiff was exercising due care and caution. Her knowl- 
edge of conditions existing on the third floor was material in this con- 
nection. 

Finding no error in the record, we affirm the judgment, with costs. 

Affirmed. 

VAN ORSDEL, Associate Justice (dissenting). This case has been 
disposed of by my Associates upon the theory of the relation between 
the parties of master and servant. We therefore start with plaintiff 
as a servant in the house of défendant. The mère fact that she had 
not before been called upon to ascend the rear stairs to the fourth 
floor does not affect the question as to the nature or scope of her 
duties. That she was performing her duties as a servant in the house 
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is the theory upon which the déclaration is cast, and upon which my 
Associates hâve based their opinion. Accepting, theref ore, the position 
assurned, plaintiff and Hugh were fellow servants. 

The négligence of défendant is predicated upon the hypothesis that 
the dumb-waiter shaft was defectively constructed. There is a marked 
distinction between a factory or public building and a private dwelling 
house. In factories the duties of the employés are ordinarily confined 
to a particular part of the premises, and the building must be con- 
structed for the protection of employés instructed to go into portions 
thereof with which they are not familiar. The same rule applies to 
public buildings, to which the public has more or less unrestrained 
access. They must be constructed and maintained with a view to the 
accommodation and safety of the.members of the public, who usually 
hâve no knowledge of the existing conditions. On the other hand, a 
private dwelling house is constructed to suit the convenience of the 
owner or lessee. Elevators in charge of skilled operators and open 
and commodious stairways are an impossibility in ordinary construc- 
tion. Stairways descending from open hallways and blind stairways 
accessible from doors leading from rooms or hallways are common — •• 
indeed, ordinary — features of construction. A private dwelling is not 
constructed with any view whatever to public convenience, and the 
public, as such, has no rights in the premises. Invited guests hâve 
access only to such parts of the house as are set apart for their use, 
and usually act under the escort or direction of some member of the 
household. Servants are members of the household, and it is their 
first duty to acquaint themselves with the house and any peculiarities 
pertaining to its construction. 

As the degree of care required of the owner of a private dwelling 
is less than that required of the owner of a factory or public building, 
so the care required of a domestic servant is greater than that re- 
quired of an employé in a factory or public building. Ordinarily the 
duties of the domestic servant are coextensive with the house itself. 
They extend, or may extend, to any or ail parts of the house, both 
by day and by night. Hence the servant will be presumed to observe 
and understand ail the peculiarities of construction in the house to the 
same degree as a prudent person of equal âge and expérience, with 
equal capacity for estimating their significance, under the same cir- 
cumstances, would observe and understand them. 

Before contributory négligence, as matter of law, can exist, it must 
consist of such an act as not only contributes to, but is the proximate 
cause of, the accident. It is not difficult to locate the proximate cause 
of the accident in this case. It consisted in the carelessness of plain- 
tiff in opening the door and stepping into the shaft under conditions 
uncalled for from the nature of her mission. It is stated in the opinion 
that there is no évidence tending to show that plaintiff knew the loca- 
tion of the dumb-waiter in the fourth floor. She was familiar with 
its location and opération on the third floor, and must hâve known that 
it ascended and descended past that floor; that the shaft did not ex- 
tend horizontally or at an angle, but vertically; and that it must, of 
necessity, occupy the same relation to the stairway on the fourth floor 
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as it did to the stairway on the third floor. It is also stated in the 
opinion that the record fails to disclose that plaintiff knew the dumb- 
waiter shaft extended to the f ourth floor ; but, on the other hand, it 
also fails to show that she had any reason to believe that it did not 
so extend, and she had no right to assume that it terminated at the 
third floor. Her knowledge of its existence at least should hâve sug- 
gested to her the probability of its continuation to the fourth floor, a 
fact which she was required to take into considération and guard 
herself against when groping in the dark. 

Nor can it be held that she was justified in assuming that, if the 
shaft did extend to the fourth floor, it was protected by a gâte. True, 
a gâte blocked the entrance to the shaft on the third floor; but she 
knew that this was for the protection of the children, and that none 
existed on the first and second floors. The existence, however, of a 
gâte on the third floor and plaintifï's knowledge of it, has no bearing 
upon the question of her négligence. If she had gone to the fourth 
floor to use the dumb-waiter, and, relying upon a gâte, had opened 
the door and fallen in, the existence of the gâte on the third floor might 
hâve been important. But her mission to the fourth floor had nothing 
to do with the dumb-waiter. Whatever case plaintiff has must rest 
upon the hypothesis that when she opened the door she did not know 
she was entering the shaft ; hence she was not relying upon the prés- 
ence of a gâte from her knowledge that there was one on the floor 
below. 

Not only did the darkness call for the utmost care on her part, but 
there is no contention on the part of plaintiff, nor is there any évidence 
to support the assumption, that her orders from défendant, given the 
broadest possible interprétation, required her to open and pass through 
a door. It is upon this erroneous assumption that plaintiff's action in 
opening the door into the shaft is excused by my Associates. The 
opinion assumes that she thought she was opening the door into Hugh's 
room. Either this theory must be correct, or else she did something 
not contemplated in her mission — opening and passing through a door. 
But this presumption, upon which the opinion rests, that she mistook 
the shaft door for the door to Hugh's room, has absolutely no basis in 
fact. Nowhere in her testimony does she make any statement from 
which even a remote inference may be drawn, that she had any in- 
tention of opening Hugh's door, or any other door, or that her mission 
required it. She testified that she was calling Hugh, and the évidence 
clearly discloses that this was what she was requested by défendant to 
do. If she felt it her duty to go to Hugh's room in order to arouse 
him, propriety would seem to suggest, cpnsidering the hour of the 
night, that she do so by rapping on the door, instead of unceremoni- 
ously entering the room as she entered the shaft. 

Twice in the opinion it is stated erroneously that the door was ajar. 
While plaintiff used the expression in her testimony, she evidently 
meant that it was not latched. Plaintiff testified: 

"As I was feeling for the light, » * » my hand came on a door handle. 
I believe It was a knob, but am not sure. I did not hâve to turn the latch. 
It was ajar. I pulled it like that ( Illustra ting), and It came quite easlly, 
and I stepped forward." 
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The trial justice, who witnessed the illustration of plaintiff on the 
witness stand, stated to the jury in his charge : 

"If the door was locked, the plaintiff cannot recover ; If It was mot, in f act, 
locked, but stood ajar, or stood as the plaintiff testifled, so that upon a mère 
taking hold of the knob the door came open, then in so far as that point Is 
concerned it Is the case she has stated in the déclaration." 

In the déclaration plaintiff allèges : 

"Her hand came into contact wlth a doorknob upon a door standing sllghtly 
ajar, or only lightly fastened ; she opened the door, taking one step forward," 
etc. 

Plaintiff allèges she opened the door before stepping in. She so 
stated on the witness stand; the court so stated to the jury; the case 
was tried on that hypothesis in the court below, and in the briefs and 
arguments of counsel in this court. Therefore the most that can be 
fairly adduced from the record is that the door was closed, but not 
latched. 

Thus we hâve the case stated in the most favorable light for plain- 
tiff ; that she was sent into the back part of the hall to call Hugh, not 
to blunder around in the dark, or to open doors and enter unknown 
chambers, clbsets, or dumb-waiter shafts. No clearer case of delib- 
erate, reckless, heedless, contributory négligence was ever presented 
to a court. 

But was the shaft, in fact, defective construction in a private 
dwelling? Certainly not, if the door is kept closed and locked. Let 
us assume, to meet the theory of négligence advanced by the court 
in this case, that a gâte had been provided inside the door. Then, 
whether the door is locked, merely closed, unlatched, or open, the 
gâte furnished absolute protection — approved construction. But sup- 
pose a servant, in disobedience of the master's express instruction, 
removes the gâte, and neglects to restore it, and another servant comes 
along in the dark, unfamiliar with conditions, opens the door, steps in, 
and is injured. What becomes of the theory of defective construc- 
tion? In that case the gâte, when in place, furnished a perfect bar- 
rier. In the présent case the door, when kept locked, as required by 
the master, formed a complète barrier. In both cases the dangerous 
condition was due, not to this or that style of construction, but to the 
négligence of the fellow servant. 

This is not the case of a dangerous contrivance left unguarded. 
Plaintiff did not stumble or fall into an open shaft. The door was 
closed. To make the situation dangerous, she was required to do an 
affirmative act — open the door; an act not contemplated in the order 
of défendant, or even remotely related to the mission upon which 
she had been sent. The request of défendant certainly did not con- 
template the entry of plaintiff into Hugh's sleeping apartment at the 
midnight hour. 

It therefore logically follows that, so long as the door to the shaft 
was closed, a perfectly safe place was afforded plaintiff in which to 
perform her mission. Until she opened the door, the hall was safe. 
The duty of the master to furnish a safe place only requires that it be 
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safe for the performance by the servant of the particular duty assign- 
ée!. Each case must rest upon its own f acts. We are without author- 
ity, as a court, to judicially legislate upon the gênerai subject of dwell- 
ing house architecture in the District of Columbia, with the view of 
preventing every possible accident which might occur as the resuit of 
this or that particular style of construction. 

Counsel for plaintifï in their brief suggest that no case has been 
found analogous to this. The reason is apparent. They might hâve 
gone further, and truthfuUy stated that no case has been found where 
a servant in a private house has attempted to recover damages for in- 
juries sustained from alleged defects in construction. Servants in 
private houses from time immémorial hâve been' falling down stairs, 
through hatchways, and over obstacles left by the négligence of fellow 
servants ; but no one prior to this, owing to the peculiar relation, seems 
to hâve conceived the notion that such an action for damages would 
lie. 

The door is the usual instrument for inclosing passageways in pri- 
vate dwellings, and, whether locked, latched, or unlatched, it is notice 
to ail to use their sensés in opening it and passing through. And this 
is the rule of the cases. In Steger v. Immen, 157 Mich 494, 122 N. 
W. 104, 24 L. R. A. (N. S.) 246, the accident occurred in an apartment 
building, a collection of private dwellings, where a gùest in one of the 
apartments was furnished a key to the toilet. He mistook the location 
of the toilet, opened a door, as in this case, stepped into a dumb- 
waiter shaft, and was injured. No question of defective construction 
seems to hâve been involved in the case. At least, it was regarded as 
unworthy of considération by the court. The plaintiff was held to be 
guilty of contributory négligence as matter of law. In that. case plain- 
tiff was given a key and sent on a mission which required the open- 
ing of a door, while plaintiff's mission did not. If, in thèse cases, the 
négligence of the défendants is traceable to defective construction, the 
plaintiff in the Michigan case had a much stronger case than the 
plaintiff in the présent case, since his mission required him to open and 
pass through a door in a semi-public building. 

In Gaffney v. Brown, 150 Mass. 479, 23 N. E. 233, the plaintiff was 
accustomed to get her dinners at a house, on the ground floor of which 
the dining room was conducted. She came there as a boarder. When 
she started to leave the dining room, she went to a door which she 
assumed was the exit door. She opened the door, stepped in, and was 
precipitated down a stairway to the cellar. It was held to be contrib- 
utory négligence as matter of law. 

In Clark v. Fehlhaber, 106 Va. 803, 56 S. E. 817, 13 E. R. A. (N. 
S.) 442, the plaintiff, a dressmaker, was summoned to the house of 
défendant. She entered the rear vestibule, and, not knowing which 
one of several doors to enter, knocked on one of them, and défendant 
called to corne in. Plaintiff opened the door, entered, and fell down 
a flght of stairs into the cellar. The court held that the accident was 
merely the resuit of misapprehension on the part of both parties. 
Plaintiff thought she was knocking on the entrance door, and défend- 
ant thought she was knocking on the right door. Both innocently con- 
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tributed to the accident, and there could be no recovery, There was 
no intimation of defective construction. 

In Hilsenbeck v. Guhring, 131 N. Y. 674, 30 N. E. 580, plaintiff 
went to a house in which his son-in-law lived as a tenant. Late in 
the afternoon he went to a water-closet, which opened on the hall on 
the first floor, not knowing its exact location. By the reflection of a 
dim light he saw a door slightly open, and, supposing it to be the right 
door, stepped in upon a platform, from which he fell into a cellar, 
breaking his leg. Disposing of the case, the court, in part, said : ^ 

"We cannot see there was any obligation on the part of the défendant to^ 
keep the hallway lighted, or to keep the cellar door locked, at the péril of 
becoming responsible for an accident such as has happened in this case. We 
are of the opinion that the évidence falls to disclose the lack of reasonable 
care on the defendant's part In the attention given to thèse doors or to the 
lighting of the hallway. • • • Again, on the plalntlff's part, he was clear- 
ly guilty of négligence contributing to the injury. He says it was dark, and 
after he got Hold of the door in question It was so dark he could not see into 
the space in front of him. He had never been there before, and he had no 
information which might mislead him, or cause him to think there was but 
one, and that the door into the closet. He knew nothlng about it, and in 
chat state of ignorance he opens a door which he thought was the one leading 
t.o the closet ; but, it being dark, he could not be certain, and, notwithstanding 
the darkness, he walks ahead, and, while supposing himself In the closet, 
steps to the head of the stairway, and falls down the cellar stairs. In such 
case, and in the darkness, he should not hâve proceeded in a perfectly strange 
place without a light, or in some way taking précautions which would hâve 
enabled him to proceed in safety, • * • and hence, if one do corne tô a 
door in a hallway under such eircumstances as this case shows, he cannot 
walk through it in darkness and claim damages for the resulting injury." 

Other cases may be cited where persons, through mistake, hâve 
fallen into, private stairways, hatches, or shafts. Campbell v. Abbott, 
176 Mass. 246, 57 N. E. 462; Massey v. Seller, 45 Or. 267, 77 Pac. 
397; Kaiser v. Hirth, 46 How. Prac. (N. Y.) 161. In no case has 
defective construction been intimated as ground of négligence. Thèse 
cases sufficiently emphasize the distinction between private and public 
places, and answer the cases cited by the court where the accident 
occurred through mistaking the wrong doorways leading into and 
about public buildings. The cases relied upon in the opinion of the. 
court ail relate to accidents in public buildings. In ail but' one case 
the injured party was a stranger to the premises, and in each instance 
the mission of the injured party directly contemplated passage through 
a door. 

In the présent case plaintiff, though a servant in the house, was not 
a slave. She was not compelled to obey the indefinite request of de- 
fendant. She could hâve refused to ascend the stairs until they were 
lighted. She must hâve known of the custom that the light was kept 
burning until the last servant retired. She saw the servants ascend- 
ing and descending the stairs. She was constantly around and about 
the foot of the stairs, and was familiar with conditions. Défendant 
also had a right to assume that the light was on, since the house 
throughout was lighted, indicating that the servants had not ail retired. 

Some responsibility must be attached to plaintiff's plunging into the 
dark without knowing the conditions ahead. But, as I hâve suggested. 
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the way was safe for her mission. It required an affirmative act on 
her part, not related to her mission, lo create the danger. 
The motion for a directed verdict should hâve been sustained. 



MOENS V. UNITED STATES. 

(Court of Appeals of District of Columbla. Siibmltted January 5, 1920. De- 

clded March 1, 1020.) 

No. 3306. 

1. Indictment and information <S=121(1) — Bill of partlculars discretîonary 

with trial court. 

The question of granting defendant's motion for a blU of partlculars Is 
generally consldered to be a matter wlthln the sound discrétion of the 
trial court. 

2. Criminal law '^='1167 (1) — Déniai of bill of partlculars not prejudicial. 

Déniai of a motion for a bill of partlculars In a prosecution for havlng 
in possession obscène plctures, "after receiving the assurance of the 
district attorney that the pictures prlnts, etc., mentloned in the indict- 
ment would be shown to the défendant and his counsel," could not hâve 
prejudiced the défendant, if the condition was complled with. 

S. Criminal law <Ss=>1144(3) — Presumed on appeal that condition to refusai 
of bill of partlculars was complied with. 

In a prosecution for havlng obscène pictures in possession, where a 
transcript of the évidence and proceedings at the trial has not been pre- 
served by bill of exceptions, and is not before the court, it must be as- 
sumed that défendant had access to pictures, prints, etc., whlch the dis- 
trict attorney promised to show him as a condition to a refusai to grant 
a motion for a bill of partlculars. 

4. Criminal law <^=»1151 — Continuance largely within ^scretion of trial court. 

The granting of a motion for a continuance in a criminal case is a 
matter largely within the discrétion of the trial court, and its action 
will not be dlsturbed, unless it clearly appears that the accused has been 
prejudiced. 

5. Criminal law <S=3ll44(7) — Presumed on appeal that accused was not prej- 

udiced by refusai of continuance. 

In the absence of a complète bill of exceptions, where it Is impossible to 
détermine to what extent, if any, accused was prejudiced by a ruling 
denying a motion for a continuance, it must be assumed that the action of 
the court was without error. 

6. Indictment and information <S=»34(3) — Indorsement indicating section of 

law no part of indictment. 

An indorsement indicating the section of the law under which an In- 
dictment was found is no part of the indictment It&elf, and, if it charges a 
crime under some other statute, it is perfectly compétent to prosecute un- 
der such other statute. 

7. Obscenity <^^5 — Exhibition of pictures indictable at common law. 

The exhibition of obscène pictures is an indictable offense at common 
law. 

8. Indictment and information <S==89 — GuUty knowledge need not be alleged, 

unless part of statutory description. 

Where guilty knowledge is a part of a statutory description of a crime, 
It must be alleged ; but it by no means follows that, where the statute is 
sllent as to knowledge, the scienter need not be averred. 

^ssFor otlier cases see same topio & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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9. Indictment and Mormation <3=»110(19)— ObscetuLty <©=>5— Gullty knowl- 

edgre necessair, arid it must be allei:eâ in indictnient fw possesûng ob- 
scène pietures. 

Having in possession obscène pictures and prints in violation of Code 
of Law 1901, § 872, is an offense Involvlng moral turpitude and criminal 
intent, unlawful m itself, in which notice is necessary to raise the 
duty which a défendant is alleged to bave broken, and in such a case 
guilty Icnowledge must be averred in the indictment, and it was insuffi- 
cient to slmply allège that défendant "feloniously and uulawfully did 
hâve in his possession for the purpose of eshibiting the same" obscène 
pictures, prints, etc., although the statute is silent as to guilty knowlédge. 

10. Indictment and infannatdon <@=>71 — Crime must be chaj^ed with préci- 
sion and certainty. 

A crime must be charged with précision and certainty, and every in- 
grédient of which It is coniposed mtist be accurately and clearly alleged. 

11. Obscenity <Si=3l5 — Criminal intent implied from guilty knowle^e of ob- 
scène nature of pictures in possession. 

If an indictment under Code of Law 1901, § 872, charges knowlédge on 
the part of the accused of the obscène character of the pictures in his 
possession, criminal Intent in exhibiting them would be implied from the 
guilty knowlédge of thelr nature. 

12. Indictment and information <S=»60 — ^Allégations must be inconsistent with 
innocence. 

If an indictment may be true, and still the accused not be guilty of the 
offense attempted to be charged, it is iusufflcient. 

Appeal from the Suprême Court of the District of Columbia. 

Herman M. Bernelot Moens was convicted of having in his pos- 
session obscène pictures and prints for the purpose of exhibiting the 
same, and appeals. Reversée and remanded. 

Crandair Mackey and R. P. Evans, both of Washington, D. C, for 
appellant. 

J. E. Laskey, U. S. Atty., and Chas. W. Arth, Asst. U. S. Atty., 
both of Washington, D. C. 

VAN ORSDEL, Associate Justice. Appellant, défendant below, 
appeals from a conviction of having in his possession obscène pictures 
and prints for the purpose of exhibiting the same in violation of section 
872 of the District of Columbia Code. 

[1-3] The first assignment of error relates to the alleged refusai of 
the court to grant defendant's motion for a bill of particulars. Gener- 
ally this is considered to be a matter within the sound discrétion of the 
trial court. Du Bois v. People, 200 111. 157, 65 N. E. 658, 93 Am. St. 
Rep. 183; Tilton v. Beecher, 59 N. Y. 176, 17 Am. Rep. 337; State 
V. Bacon, 41 Vt. 526; 98 Am. Dec. 616. The court denied the motion 
"after receiving the assurance of the district attorney that the pictures, 
prints, etc., mentioned in the indictment would be shown to the de- 
fendant and his counsel." If this condition was complied with de- 
fendant was not prejudiced; since, in the présent case, it was équiva- 
lent to a formai bill of particulars. A transcript of the évidence and 
proceedings at the trial has not been preserved by bill of exceptions, 
and is consequently not before us. Hence we must assume that in due 

<gz=>Por otàer cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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course défendant had access to the "pictures, prints," etc., as stipulat- 
ed in the order of the court. 

[4, 5] The second assignment is based upon the refusai of the court 
to sustain defendant's motion for a continuance. This, also, is a mat- 
ter largely within the discrétion of the trial court, and the court's ac- 
tion will not be disturbed, unless it clearly appears that the accused has 
been prejudiced by the ruling. According to the affidavit in support of 
the motion, défendant expected to prove by the absent witnesses that 
the pictures were taken for scientific purposes and to use in the ad- 
vancement of science. In the absence of a complète bill of exceptions, 
it is impossible to détermine to what extent, if any, défendant was 
prejudiced by the ruling. We must assume that the action of the 
court was without error. 

[6] The two remaining assignments relied upon by counsel for de- 
fendant will be considered together, and relate to the action of the 
court in overruling a motion to quash the indictmeiit and a motion in 
arrest of judgment. It appears that défendant was indicted under sec- 
tion 312 of the fédéral Pénal Code (Comp. St. § 10485), as appears 
from the indorsement on the indictment. Between the date of the fînd- 
ing of the indictment and the trial, this court, in the case of Kleindienst 
V. United States, 48 App. D. C. 190, held that offenses embraced in 
chapter 13 of the fédéral Pénal Code (Comp. St. §§ 10484-10496), 
which were covered by the provisions of the Code of Laws for the 
District of Columbia should be prosecuted under the latter. The dis- 
trict attorney, therefore, under the original indictment, prosecuted de- 
fendant for the violation of section 872 of the District Code. If the 
indictment charges a crime under section 872, it was perfectly compé- 
tent to prosecute défendant for violating the provisions of that statute. 
The indorsement indicating the section of the law under which the 
indictment was found is no part of the indictment itself. 

"It is whoUy immaterlal what statute was in the mind of the district at- 
torney when he drew the indictment, if the charges made are embraced by 
some statute in force. The indorsement on the margin of the indictment con- 
stitutes no part of the indictment and does not add to or weaken the légal force 
of its averments. We must look to the indictment itself, and if It properly 
charges an offense under the laws of the United States, that is suiBcient to 
sustain it, although the représentative of the United States may hâve sup- 
posed that the offense charged was covered by a différent statute.'' Williams 
V. United States, 168 U. S. 382, 389, 18 Sup. Ct. 02, 94 (42 L. Ed. 509). 

This brings us to the question whether the count of the indictment 
under which défendant was tried charges a crime under section 872 
of the District Code. The statute, among other things, provides that — 

"Whoever sells, or offers to sell, or give away, in the District, or has in his 
possession with intent to sell or give away or to exhibit to another, any ob- 
scène, lewd, or indécent book, pamphlet, drawing, engraving, picture, photo- 
graph, instrument, or article of indécent or immoral use, * * * ghall be 
fined," etc. 

The count of the indictment on which défendant was tried charged 
that he— 

"feloniously and unlawfully dld bave in his possession for the purpose of ex- 
hiblting the same, forty certain obscène prints and pictures, representing eer- 
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tain persons, to wlt, women, in obscène, impudent and Indécent postares, 
• • • agalnst the form of the statnte," etc. 

[7-9] It is urged that, as défendant is not charged with willfully 
and knowingly having in his possession the obscène prints and pictures, 
the iadictment is fatally defective. The exhibition of obscène pictures 
is an indictable offense at common law. Commonwealth v. Sharpless 
et al., 2 Serg. & R. (Pa.) 91, 7 Am. Dec. 632. It is well settled that, 
where guilty knowledge is part of a statutory description, it must be 
alleged. United States v. Carll, 105 U. S, 611, 26 h. Ed. 1135. But it 
by no means follows that, as in this case, where the statute is silent 
as to knowledge, the scienter need not be averred in the indictment. 

"In an indictment upon a statute, it is not sufflcient to set forth tlie offense 
in the words of the statute, unless those words of themselves fully, directiy, 
and expressly, wlthout any uncertalnty or ambiguity, set forth ail the élé- 
ments necessary to constitute the offense intended to be punished." United 
States V. Carll, supra. 

On the other hand, it is held that, where knowledge is not an express 
élément of the statute, it need not be averred — 

"ïindor the laws agalnst the sale of intoxleating llquor or adulterated milk, 
and many other police, health, and revenue régulations." In such cases "the 
défendant is bound to know the facts and obey the law, at his péril. Such is 
the gênerai rule where acts which are not mala in se are made mala prohibita 
from motives of public policy, and not because of their moral turpitude or 
the crimlnal Intent with whicS they are committed." Commonwealth v. Ray- 
mond, 97 Mass. 567, 569. 

The crime in this case does not consist in the mère possession of the 
obscène matter but in its possession coupled with the purpose or intent 
of exhibiting it to others. The statute is aimed at the protection of 
public morals and expressly forbids the possession of obscène matter 
"with intent to sell or give away or to exhibit to another." The act 
hère denounced is one involving moral turpitude and criminal intent, 
unlawful in itself, in which notice is necessary to raise the duty which 
défendant is alleged to hâve broken. In such a case guilty knowledge 
should be averred and proved. 

The décision of Mr. Justice Gary in United States v. Carll, supra, 
is directiy in point. The indictment, as hère, was under a statute for a 
common-law offense, silent as to knowledge. The statute (section 
5431, Rev. Stat. U. S.) provided that— 

"Every person who, with Intent to defraud, passes, utters, publlshes, op 
sells any falsely made, forged, counterfeited, or altered obligation or other 
security of the United States, shall be punished," etc. 

The indictment charged that défendant — 

"feloniously, and with intent to defraud the bank, • » ♦ dld pass, utter, 
and publish upon and to the said bank • -* ♦ a falsely made, forged, 
counterfeited, and altered obligation and security of the United States." 

The court, holding the indictment defective, in that the scienter was 
not averred, said: 

"The language of the statute on which this indictment is founded Includes 
the case of every person who, with intent to defraud, utters any forged ob- 
ligation of the United States. But the offense at which it is aimed is simtlar 
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to the common-law offense of uttering a forged or counterfeit Mil. In this 
case, as in that, knowledge that the instrument is forged and eounterfeited 
\a essential to make out the crime ; and an uttering, with intent to def raud, 
of an instrument in fact counterfeit, but supposed by the défendant to be 
genuine, though within the words of the statute, would not be within its 
meaning and object. This indictment, by omitting the allégation contained 
In the indictment in United States v. Howell (11 Wall. 432), and in ail ap- 
proved précédents, that the défendant knew the instrument which he utterea 
to be false, forged, and counterfeit, falls to charge him with any crime. 
The omission is a matter of substance, and not a 'defect or imperfection in 
matter of form only,' within the meaning of section 1025 of the Kevised Stat- 
Htes." 

[10] The Carll Case is in no way modified in Rosen v. United States, 
161 U. S. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606. In that case the 
statute (section 3893, Rev. Stat. U. S. [Comp. St. § 10381]) made it a 
crime for any person to knowingly deposit or cause to be deposited, for 
mailing or delivery, any obscène, lewd, or lascivious bock, pamphlet, 
picture, paper, writing, print, or other publication of an indécent charac- 
ter. The indictment charged that the accused — 

"did unlawfully, willfully, and knowingly deposit and cause to be deposited m 
the post office in the city of New York, for mailing and delivery by the post 
office establishment of the United States, a certain obscène, lewd, and las- 
civious paper." 

It was contended that while the indictment charged the accused with 
knowingly mailing the alleged document, it was defective in that it 
failed to charge him with knowledge of the obscène nature of the 
paper. The court, after suggesting that "the indictment would hâve 
been in better form if it had more distinctly charged that the accused 
was aware of its character," said: 

"In their ordinary acceptation, tha wor.ds 'unlawfully, willfully, and 
knowingly,' when applied to an act or thing done, Import knowledge of the 
act or thing so done, as well as an evll intent or bad purpose In doing such 
thing, and when used in an Indictment in connection with the charge of hav- 
Ing deposited in the mails an obscène, lewd, and lascivious paper, contrary to 
the statute in such case made and provided, could not hâve been construed as 
applying to the mère depositlng in the mail of a paper the contents of which 
at the time were wholly unknown to the person depositlng It. The case is 
therefore not one of the total omission from the indictment of an essential 
averment, but, at most, one of the inaccurate or Imperfect statement of a fact ; 
and such statement, after verdict, may be taken in the broadest sensé au- 
thorized by the words used, even if It te adverse to the accused." 

In no instance does the court intimate that the scienter need not be 
alleged. On the contrary, what the court does hold is that, in such a 
case, guilty knowledge must be imputed to the accused by express aVer- 
ment in the indictment. Thèse cases merely adhère to a well-es- 
tablished rule of criminal pleading, that — 

"The crime must be charged with précision and certainty, and every in- 
grédient of which it Is composed must be accurately and clearly alleged." 
Evans v. United States, 153 U. S. 584, 587, 14 Sup. Ct. 934, 936 (38 L. Ed. 830). 

[11, 12] So hère, if the indictment had charged knowledge of the 
character of the pictures in the possession of the accused, the criminal 
intent in exhibiting them would be implied from the guilty knowledge 
267 F.— 21 
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of their nature. United States v. Clark (C. C.) 37 Fed. 106. But, un- 
mler the indictment as it stands, as suggested in brief of counsel for de- 
fendant, a blind man, having the pictures in his possession, without 
knowledge of their nature for the purpose of exhibiting them to oth- 
ers, could be convicted. A clear rule as to the sufficiency of an in- 
dictment for a statutory offense is stated in Commonwealth v. Young, 
15 Grat. (Va.) 664, as follows: 

"If the Indictment may be true, and still the accused may not be guilty of 
that offense, the indictment is insufflcient." 

Applying the rule to this case, the insufficiency of the indictment is 
manifest. The motion in arrest of judgment should hâve been sus- 
tained. 

The judgment is rêver sed, and the cause remanded for further pro- 
ceedings. 

Reversed and remanded. 



In re STADBKBR. 

(Court of Appeals of District of Columbia. Submitted March 12, 1920. De- 

cided May 3, 1920.) 

No. 1306. 

Patents «S^lî — ^Wind-shield cleaner held not to involve invention. 

A wind-shield cleaner, lormed by bending a metallic rod upon Itself to 
form a cleaning portion and a handle which can be flrmly grasped, though 
it apparently possesses utility, held not to involve invention. 

Appeal from the Commissioner of Patents. 

Application by Gilbert I. Stadeker for patent. From a décision 
denying five claims, the applicant appeals. Affirmed. 

J. H. Milans and C. T. Milans, both of Washington, D. C. (A. Miller 
Belfield, of Chicago, 111., on the brief), for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Pat- 
ents. 

ROBB, Associa te Justice. Appeal from a décision of the Commis- 
sioner of Patents denying five claims for a patent on an automobile 
wind-shield cleaner. Claim 5 reads as follows : 

"5. A devlce of the class specifled, consisting of a metallic rod bent upon 
itself to form a cleaning portion and a handle portion, the latter portion being 
provided with a séries of latéral bends extending from side to side in zigzag 
manner to form a wide, flat, vertical .handle to permit the device to be firmly 
grasped and to rest flatwise against the palm of the operator's hand." 

While appellant's device apparently possesses utility, we are con- 
strairied to agrée with the Patent Office that its évolution did not in- 
volve invention. The patents to Wolfe (No.. 1,171,377, February 8, 
1916), De Vore (No. 525,189, August 28, 1894), and Goodrich (No. 
1,211,698, January 9, 1917), as found by the Commissioner, disclose 
every élément of the device of the issue. The décision must be af- 
firmed. 

Affirmed. 

^coFor otlier cases see same toplo & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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HOENIG V. PARKER. 

(Court of Appeals of District of Columbla. Submitted May 10, 1920. Decid- 

ed June 2, 1920.) 

No. 1307. 

1. Patents «S^OKS) — Flnding as to priority nat sustained by the evitoice. 

In an inference proceeding in the Patent OiHce, a flnding that one of 
the parties first concelved and disclosed the Invention held contrary to 
the évidence. 

2. Patents <@=>87 — ^Burden of showing abandonment on one asserting It. 

In an interférence proceeding in the Patent Office, the burden of affirma- 
tively proving abandonment of an Invention is on him who asserts it. 

3. Patents <®='83 — Delay in flling application explained by financial condition. 

In an interférence proceeding in the Patent Office, failure of a party for 
abdut 10 months after reducing hls invention to practice to file hls 
application held sufflciently explained by his flnancial condition, eo that 
there was no abandonment. 

Appeal from Commissioner of Patents. 

Triparty interférence between William M. Parker, Harry Edward 
Hoenig, and Julian H. Kendig. From a décision granting William 
M. Parker priority, Harry Edward Hoenig appeals. Reversed. 

E. Hume Talbert, of Washington, D. C, for appellant. 
Geo. E. Tew, of Washington, D. C., and Geo. A. Rockwell, of Bos- 
ton, Mass., for appellee. 

SMYTH, Chief Justice. This was a triparty interférence, involving 
the application of Parker, filed January 8, 1915 ; Kendig, filed in Feb- 
ruary, 1915 ; and Hoenig, filed in October, 1915. It embraces but a 
single count, which reads : 

"A device of the character described comprising a member v^ith a passage ; 
a member for attachment to a support and having a fixed head, the body of 
said attachment member extending through said passage, said flxed head 
positively preventing accidentai withdï^wal of the flrst-mentioned member 
from one end of said attachment member ; and means to positively limit, at 
a predetermined point, movement of the first-mentioned member toward the 
tip of said attachment member." 

The invention relates to two-part Lnsulators and means for holding 
the parts in assembled relationship. The means consist of a nail pass- 
ing through perforations in the cap and base portions, and a struck- 
up portion on the shank of the nail for positively limiting the move- 
ment of the nail and base in one direction. The issue is directed 
broadly to the means for positively limiting the movement. 

The idea was to provide an insulator which could be assembled at 
the factory, shipped to the point of use, and then readily installed. 
The Examiner of Interférences was of opinion that to prove réduction 
to practice it was necessary to show commercial use of the device, in- 
volving assembling, shipment, handling, and installation. He held 
that Parker and Kendig were entitled to their respective filing dates 
for réduction to practice, and that Hoenig should be given the last of 
December, 1914, for his time pf conception, but that, not having put 

<g=3For other cases eee same topio & KEY-NUMBÏ3R In ail Key-Numbered Dlgests & Indexe» 
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the device into commercial use and because of the shortness of the 
nail used, he had not actually reduced to practice, and, since he was 
not diligent between the time of conception and the date of filing, he 
must be confined to the latter date. Parker was therefore awarded 
priority. Kendig did not appeal. Hoenig did. 

The Board of Examiners held that Hoenig was entitled to the 
date given him by the Examiner of Interférences for conception; also 
that the device was of such a simple nature that it needed no test to 
show that it would do what was claimed for it, and that Hoenig 
should be allowed December 31, 1914, for actual réduction to practice. 
Differing, however, from the Examiner of Interférences with respect 
to Parker, they ruled that he, having prepared his application De- 
cember 24, 1914, and filed it with due diligence January 8, 1915, was 
entitled to December 24 as the date of his invention, and hence to 
priority over Hoenig. The First Assistant Commissioner, ignoring 
Parker's application date, ruled that he was limited to his filing date, 
January 8, 1915, for constructive réduction to practice, rejected the 
testimony on behalf of Hoenig with respect to a conception and ré- 
duction to practice in December, 1914, and held that he had failed to 
establish that he had disclosed the invention prior to Parker's filing 
date, January 8, 1915. In conséquence he awarded priority to Parker. 

Parker asserts that he conceived and reduced to practice in 1913. 
We agrée with the First Assistant Commissioner that the record does 
not sustain him in this. He is not entitled to any date before De- 
cember 24, 1914, the date accorded him by the board of examiners. 

Hoenig claims that about the middle of November he went to Pitts- 
burgh to pay interest on a note given to the Baird Machinery Com- 
pany in part payment for a large machine that he had previously pur- 
chased. While there he had a conversation with the purchasing agent 
of the Iron City Electrical Company, who spoke of the salability of a 
two-piece porcelain knob, if it was economically put together for 
shipping and resale. Hoenig, who had extensive expérience in porce- 
lain die making, says that shortly after his return from Pittsburgh he 
conceived the device of the issue, and about November 18 or 20 
commenced to make a die to be used in producing it. He completed 
the die near January 1, 1915. On cross-examination he exhibited 
a canceled check dated November 18, 1914, and payable to the Baird 
Machinery Company, for the purpose of supporting his statement that 
he had paid the company money at that time. After completing the die, 
he assembled, he says, two knobs — the insulators are sometimes spoken 
of as knobs — in the manner called for by the claim of the issue. This 
was donc, he declared, in the présence of C. C. Smith, Worthen, 
and Lyde. The next day he showed the assembled knobs to Hellyer, 
J. T. Smith, and Hetzel. 

C. C. Smith fuUy corroborated him in important particulars. He 
testified that he was a porcelain die maker of several years' expérience ; 
that he was employed by Hoenig, and commenced work on the dies 
about the Ist of December, 1914. Hoenig supplied him sketches from 
which he worked. Along near the middle of December he learned 
that the dies on which he was employed were for the purpose of 
producing the device of the issue. One of the means by which he 
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recalled the dates was the fact that, at the time he worked on the 
dies, he also did sorae work for the Louthan Supply Company. This 
he remembers because from the work donc for that company Hoenig,. 
who was financially embarrassed, procured the money to pay him 
wages which were past due and for which he had been compelled to 
institute suit against Hoenig before one Bennett [presumably a justice 
of the peace, Siough he calls him a notary pubHc], sometime before 
Christmas, 1914. He says that he saw Hoenig put a die on the press 
and crimp two nails on it some two weeks after work on the dies had 
been started by him. Having described the die which was used, he 
then described the fins produced by it on the nail. He said in that 
connection that two halves of a knob were put together with a nail 
through it, and after the nail had been punched it left two little fins, 
the struck-up parts — one on each side of the nail. He thus indicated 
the invention of the issue. His testimony shows conception and dis- 
closure by Hoenig before the middle of December, 1914, and réduc- 
tion to practice as early ^s January 1, 1915. 

J. T. Smith, after describing the invention by saying that it was 
a nail put through two parts of a knob, with two little "wickers" pressed 
on the nail, declared that he first saw it in Hoenig's machine shop the 
first week in January, 1915, and he fixes the time by the circumstance 
that Hoenig was then back in his payments for some real estate which 
he had purchased from Smith in 1913. Hoenig, in attempting to ex- 
cuse his failure to make the payments when they became due, showed 
Smith the knob as a thing out of which he might get the money neces- 
sary to discharge his debt. 

Worthen testified that he was also an employé of Hoenig; that 
he had talked with him about a patent knob in which he was interested, 
and then he described the knob by saying that it had a nail run through 
it "and flattened out on the end or near the end, after it was assem- 
bled." He fixes the time of the conversation by a job done by him 
for one Hammerton, but the year in which he did it is not satisfactorily 
established. 

[1] The other persons referred to above as being cognizant of 
what Hoenig had done were not called, but there is nothing to show 
that they were not available to Parker, if he desired them. If C. C, 
Smith's story that he sued Hoenig for his wages near Christmas^ 
1914, was not true, it was very easy for Parker to contradict it. He 
tied his testimony to Christmas. It is most improbable that the things 
related took place at Christmas, 1915, for that was after ail the parties 
to the interférence had filed. On the other hand, if they transpired 
at Christmas, 1913, it would place Hoenig ahead of his rivais beyond 
a doubt. Hoenig and his witnesses were not mistaken. They either 
told the truth or deliberately falsified, and there is nothing in the record 
which would warrant so harsh a conclusion as the latter. We agrée 
with the Board of Examiners that the invention is a simple one, and 
that any person by trying a spécimen could détermine at once whether 
or not it would stand the strains to which it would be subjected in ac- 
tual use. The record establishes that Hoenig conceived and dis- 
closed the invention before the middle of December, 1914, that he 
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reduced it to practice as early as January 1, 1915, and was diligent in 
tiie meantime. 

.[2,3] It is asserted by Parker that Hoenig, even if he was the first to 
conceive and reduce to practice, abàndoned his invention. We do 
not think so. The burden of affirmatively proving abandonment is on 
him who asserts it. Hathaway v. Field, 48 App. D. C. 370, 371, and 
cases there cited. The only évidence upon which Parker relies in 
this regard is the failure of Hoenig for about ten months after re- 
ducing to practice to file his application. This failure, we think, 
is sufficienây explained by his financial condition, already referred 
to. 

The décision of the Patent Office is reversed, and priority awarded 
to Harry Edward Hoenig. 

Reversed. 

VAN ORSDEL, Associate Justice, took no part in the considéra- 
tion or décision of this case. 



HOENIG V. KENDIO. 



(Cîourt of Appeals of District of Columbia. Submitted May 10, 1920. Dedded 

June 2, 1920.) 

No. 1308. 

Appeal from a Décision of the Patent Office. 

Interférence proceeding between Harry Edward Hoenig anà Jullan H. Ken- 
dig. From ,a. décision awarding priority to the latter, the former appeals. 
Reversed. 

E. Hume Talbert, of Washington, D. 0., for appellant. 
J. O. Bradley, of Pittfiburgh, Pa., for appellee. 

SMTTH, Ohief Justice. Hoenig appeals from a décision of the Patent 
Office awarding priority to Kendig. The invention relates to two-part insula- 
tors and means for holding the parts In assembled relatlonshlp. It is express- 
ed In one count: 

"In comblnatlon In an Insulator, base and cap portions having perforations 
extending therethrough, and a métal fastenlng member comprlsing a shank 
extendlng through the perforations and provided at the end carrylng the cap 
with an intégral head which wlll not pass through the perforation In the 
cap and provided at the other end with a point, the sald shank belng provided 
with a struck-up portion positloned so as to engage the base and prevent the 
withdrawal of the fastenlng member therefrom." 

The means consist of a nall passing through perforations In the cap and 
base portions, and a struck-up portion on the shank of the nall for engaglng 
the base to prevent the withdrawal of the naU therefrom. This Interférence Is 

a companion of the interférence between Hoenig and Parker, 50 App. D. O. , 

267 red. 323, this day decided, and was submitted on the same testimony. 
The Examiner of Interférences decided in favor of Kendig. The Board of 
Eîxaminers reversed hlm and awarded priority to Hoenig. The Plrst Assist- 
ant Commissloner overruled the board and affirmed the action of the Examiner 
of Interférences. 

Hoenig claims conception about the middle of November, 1914, and réduc- 
tion to practice not later than January 1, 1915. Hoenlg's earllest date is 
February 20, 1915. In the companion case we held that Hoenig was entitled 
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to conception and dlsclosure before the middle of December, 1914, and ré- 
duction to practice as early as January 1, 1915, and that he was diligent In 
the meantime. Our view of the testimony and the law in that case is con- 
troUlng hère. Consequently, the décision of the Patent OflBce is reversed, and 
priority awarded to Harry Edward Hoenig. 
Eeversed. 

VAN ORSDBL, Associate Justice, toolc no part In the considération or dé- 
cision of this case. 



In re ZENK. 



(C3ourt -^f Appeals of District of Columbia. Submitted May 11, 1920. De- 

dded June2, 1920.) 

No. 1309. 

1. Patents <S=>72 — ^Mold for commutalors antieipated. 

A mold for commutators held to disclose nothing not covered by the 
prior art. 

2. Patents <S=»120 — ^Patent for article not bar to patent for process. 

A patent for an article was not a bar to a patent for the proeess used 
in making It, where the application for a patent for the proeess was a di- 
vision of and was eopending with the application whlch resulted in the 
patent for the article, even though the method or proeess was disclosed ; 
it not being claimed. 

3. Patents ©=>72 — Proeess for molding commutators not antieipated. 

A proeess for molding commutators held not antieipated by anythiag 
In the prlor art. 

4. Patents '^=36 — Doubt resolved in favor of inventor. 

Where the question of patentability Is doubtful, the doubt wHl be 
resolved in favor of the inventor on application for patent 

Appeal from Commissioner of Patents. 

In the matter of the application of Charles C. Zenk for a patent for 
a moM and method or proeess of making commutators. Frora a déci- 
sion rejecting the application, he appeals. Affirmed as to one count, 
and reversed as to others. 

E. B. H. Tower, Jr., of Milwaukee, Wis., and R. O. Hinkle, of Chi- 
cago, m., for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

VAN ORSDEL, Associate Justice. This appeal is from the décision 
of the Commissioner of Patents rejecting the application of appellant 
Zenk for a patent for a mold and method or proeess of making com- 
mutators for electric generators and motors. Of the seven claims, the 
foUowing three are illustrative : 

"1. The method of making a commutator which consists in arranglng com- 
mutator segment bars circumferentially in spaced relation, surrounding cer- 
tain sides of said bars with insulating material havlng the property of harden- 
ing under the action of beat and pressure, and applying beat and pressure 
to harden said material and unité it into a soUd body for insulating the bars 
and holding them together." 

"6. The method of making a commutator which consists in arran^g com- 
mutator segment bars circumferentially in spaced relation with a strip of 

^:=»FoT otber caees see same toplc & KEY-NUMBER in ail Key-Numtiered Digests & Indexée 
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Insulating material between each of the bars, surroundlng the Inner edges and 
ends of the bars with an insulating material having the property of hardening 
under the action of heat and pressure, and applying beat and pressure to 
harden said material into a body which insulates said bars and flrmly holds 
them in position. 

"7. A commutator mold, comprlsing an annular outer shell having spaced 
notches in its inner periphery for receiving strips of insulation, an inner shell 
having notches thereln for receiving the inner edges of commutator segment 
bars, the outer edges of said bars being received between the strips of insulat- 
ing material positioned on the inner periphery of the outer shell, and means 
for supporting said shells and holding them in position so that the spaees 
between the commutator bars may be fllled with insulating material and heat 
and pressure applied thereto." 

In the prior art, commutators were constructed o£ circumferentially 
arranged bars or segments, supported by strips of insulation and held 
together by clamping rings or bolts or screws. Appellant was the first 
to successfully produce a purely molded commutator, wherein the 
molded insulating material served both to insulate and hold the bars 
in place, dispensing entirely with mechanical support. 

A patent was granted for the article produced, and the présent ap- 
plication is confined to the process and mold. The scope of the claims 
ci the patent, as afFecting the présent application, is stated by the 
Assistant Commissioner in his opinion, as follows: 

"Applicant bas been allowed a patent, No. 1,255,681, on the article. Claim 
1 of the patent, which was granted on the application of which the présent 
application is a division, reads as follows : 

" '1. A commutator comprlsing métal commutator bars and a body of heat- 
hardoned résinons condensation product holding said bars in place.' 

"Claim 4 Includes the limitation that the body of resinous condensation 
product Is molded about the bars. 

"Thèse claims were allowed in vlew of évidence presented that no one 
prior to this applicant had been able to make a successful molded commutator, 
and that there was therefore invention in using a resinous condensation 
product, speciflcally, 'Bakélite,' as the insulating material." 

[1] We think the allowance of thèse claims in the Patent Office 
does not foreclose appellant from making the présent method or pro- 
cess claims, unless barred by the prior art. We are of opinion that 
appellant's mold contains nothing patentable over the prior art. As 
held by the Assistant Commissioner: 

"Claim 7 is for the commutator mold, and the only feature of this claim 
not found in the mold of Lundell (September 8, 1891) is the slots in the inner 
and outer shell by which the commutator segments are held In position. As 
pointed out by the Examinera in Chief the slots shown in the patent to Lori- 
mer (March 5, 1912) perform the same function as is performed by appllcant's 
slots." 

[2] Therefore claim 7 should be disallowed; but as to the process 
claims we feel constrained to differ from the holding of the Patent 
Office. The présent application was a division of , and was copending 
with, the application which resulted in the patent for the article. The 
patent, is therefore not a bar, even if the method or process was dis- 
closed, inasmuch as it was not claimed. Suflfolk Co. v. Hayden, 3 Wall. 
315, 18 L. Ed. 76; Ide v. Trorlicht Carpet Co., 115 Fed. 137, 145, 
53 C. C. A. 341. 
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The mère fact that the process and product daims might hâve been 
Consolidated in a single patent furnishes no ground for the rejection of 
the process claims. Separate patents may be issued for the product and 
the process. 

"A single exercise of the inventive faculties may produce both a process 
and Its product, a machine and the manufacture it créâtes, a composition of 
matter and the art by which It is applied to Its Intended use. In ail such 
cases, if the Inventions are truly separable, the inventer Is entitled to a 
monopoly for each, although neither could hâve been discovered and been 
made available without the other. A patent for but one, though it may 
necessarily describe the other, is thus no hindrance to an application for a 
patent for the unsecured invention ; but the new application must be judged 
according to its own intrinsic merits, as if no previous patent had been 
granted." Eoblnson on Patents, § 466. 

[3] Leaving out of considération the product patent, and consid- 
ering the process claims independently, we are of opinion that this 
feature of the invention is not anticipated in the prior art. Appellant's 
process produced the first successful molded commutator. The suc- 
cess over the prior art consisted in producing a commutator which 
would withstand the rigorous use required of it without the support of 
rings, bolts or screws. This was accomplished by the novel method 
of manufacture devised by appellant. After the assembled bars and 
rings in which the bars are circumferentially spaced are placed in the 
mold, "powdered 'Bakélite' " is forced "into the crevices and recesses 
of th'e mold." When this is completed, the mold is subjected simul- 
taneously to pressure and a high degree of beat, resulting in the soft- 
ening of the moldable material, the accurate positioning of the bars 
and the forcing of the moldable material into a compact solid "body 
which insulates said bars and firmly holds them in position." The basis 
of the Commissioner's disallowance of the process claims is stated in 
his opinion as f ollows : 

"Claims 1 to 6 cover a process of making a commutator. Clalm 7 is for 
the mold used in making this commutator. Claims 1 to 5 differentlate from 
the patent to Lundell only by the statement that the insulating material which 
is placed between the segment bars has the property of hardening under 
beat and pressure and that the beat and pressure are applied to harden this 
material." 

It is this step in the process which, we think, constitutes invention. 

Coming to the références, the Lieb patent of September 2, 1890, 
discloses a process in which the insulating material is first prepared 
"as a fluid, a plastic or a semi-plastic mass," and when the bars are 
spaced "the insulating material is allowed to flow in, or is pressed in, 
to the interior of the ring of bars." It will be observed that the con- 
ception of softening the moldable material, positioning the bars radial- 
ly and longitudinally, and forming a complète insulating body simul- 
taneously under beat and pressure, was totally foreign to I,ieb. 

The disclosure of Lundell is still more remote. When he has the 
sections or segments arranged in the form of a ring, the ring is forced 
into a réceptacle, when, as he states, "having thus arranged the several 
parts, I pour into the annular space a suitable insulating material, 
which, on cooling or drying, becomes hard," He had no conception 
of accomplishing the resuit by simultaneous beat and pressure. 
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, [4] While the question of patentability is not • entirely free from 
doubt, we are disposed, in accordance with our raie in such cases, to 
résolve the doubt in favor of the inventer. 

The décision of the Commissioner of Patents is affirmed as to count 
7, and reversed as to counts 1 to 6, inclusive, and the clerk is directed 
to certify thèse proceedings as by law required. 
AfHrmed as to count 7, and reversed as to counts 1 to 6, inclusive. 



GRANT v. GIUFFBIDA et al. 

(Court of Appeals of District of Oolumbla. Submltted May 4, 1920. Declded 

June 2, 1920.) 

No. 3392. 

1. Equity '®='46 — ^Where there is adéquate remedy of law, equity will not 

afford relief. 

Wherever a court of law may take cognizance of a rlght, and bas 
power to proceed to a judgment aflordlng a plain adéquate remedy, the 
constitutlonal right of a trial by jury may not be abridged by resort to 
a court of equity, and a blU seeking only a decree for the payment of 
money wlll not lie. 

2. InJunctioD <®=>43 — Will not lie to e^join payment of moneys to defaidant 

peit^ng an accounting. 

Where a bookkeeper mlsapproprialed funds, employer was not entltled 
to enjoin third persons from paylng défendant bookkeeper money, or turn- 
ing pver property alleged to belong to him, pending an accounting ; there 
belng a complète and adéquate remedy at law, and the fact that the book- 
keeper sustained a flduciary relatlonship to plaintiff not being alone suflB- 
dent to confer equity jurisdictlon. 

Appeal from the Suprême Court of District of Columbia. 

Bill by Joseph Giuffrida and John Giuffrida, copartners trading as 
J. Giufïrida & Bro., against Charles M. Grant and others. From an 
prder enjoining certain défendants from paying over to défendant 
Grant moneys, crédits, or securities pending the final détermination of 
the suit against him, défendant Grant appeals. Reversed and re- 
manded. 

Dan Thew Wright and Philip Ershler, both of Washington, D. C, 
for appellant. 

H. S. Barger and P. H. Marshall, both of Washington, D. C, for 
appellees. 

ROBB, Associate Justice. Spécial appeal from an order in the Su- 
prême Court of the District, enjoining certain défendants from paying 
over or delivering to appellant Grant, a défendant below, moneys, 
crédits, or securities, pending the final determiriation of the suit against 
Grant for an accounting. 
The f acts, as stated in the bill, are substantially as f oUows : 
On November 1, 1919, Giuffrida & Bro., plaintiffs below and ap- 
pellees hère, wholesale and retail dealers in leather and shoe findings 
m this city, employed Grant as bookkeeper and càshier. The latter 

^=>For other cases see same toplo & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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part of February, 1920, having reason to suspect the integrity of Grant, 
the plaintiffs "employed an expert accountant to examine and audit 
their books and accounts, for the purpose of ascertaining the extent 
of any misappropriation by défendant Grant of the funds of the plain- 
tiffs, and said audit is still in progress, and, owing to the magnitude 
of the work necessary to be donc to complète the same it cannot be 
completed for at least ten days or two weeks." 

At the time of the filing of the bill on March 5, 1920, the examination 
and audit had disclosed that Grant "wrongfully obtained and misap- 
propriated to his own use approximately $3,038.70." The investigation 
also "disclosed facts w-hich indicate that the extent of the misappro- 
priation by the défendant Grant of moneys belonging to the plaintiffs' 
firm may exceed $14,000." Plaintiffs were informed and believed that 
Grant "is a depositor with the défendant Commercial National Bank, 
which is indebted to him on book account as such depositor, and that 
said Grant has securities and valuables in a safety deposit box of said 
défendant bank, and also that the défendant Grant has a balance due 
him from, and valuable securities in the possession of, the défendants 
Wm. B. Hibbs and W. W. Spaid, copartners, and défendants J. Upshur 
Moorhead, A. Robert Elmore, and Harry R. Duryee, copartners, as 
aforesaid." Plaintiffs were unable to avail themselves of the remedy 
of attachment at law as against the défendant Grant "for the reason^ 
that plaintiffs do not know the amount due from him to them." Be- 
lieving that Grant would "obtain possession of ail his assets and prop- 
erty, and put the same beyond the reach of the plaintiffs, and make it 
impossible for them to recover the fuU amount due them from him by 
reason of his misappropriation of moneys of the plaintiffs," it was 
averred that plaintiffs were without remedy at law. 

In the prayers of the bill there was sought a disclosure from ail the 
varions financial institutions named as défendants, an order restraining. 
them from turning over to Grant any moneys or securities in their pos- 
session, "an accounting * * * ^q détermine' the indebtedness of 
the défendant Charles M. Grant to the plaintiffs," the appointment of 
a receiver or receivers to take charge of any and ail moneys, crédits, 
and property "of the défendant Charles M. Grant," and hold the same 
pending final disposition of the case, a decree "subjecting the moneys, 
crédits, and property of the défendant Charles M. Grant in the custody 
or possession of any or ail of the other défendants herein to the satis- 
faction or on account of such indebtedness of the said défendant Grant 
to the plaintiffs," and gênerai relief. 

[1] Wherever a court of law is compétent to take cognizance of a 
right, and has power to proceed to a judgment affording a plain, adé- 
quate, and complète remedy, the constitutional right of a trial by jury 
may not be abridged by resort to a court of equity. Thos in Buzard v. 
Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451, it was ruled that 
a court of equity of the United States will not sustain a bill, in a case 
involving fraud, to obtain only a decree for the payment of money by 
way of damages, when a like amount might be recovered in an action at 
law. And in Curriden v. Middleton, 232 U. S. 633, 34 Sup. Ct. 458, 58 
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ly. Ed. 765, whîch was à bill in equity for damages caused by fraud and 
déception, and containing a prayer for discovery, the court said : 

"As there is a prayer for final relief, the prayer for discovery must stand 
or fall with that, at least in a case like the présent ; there Is no need to 
eonsider whcther or how far bills for discovery alone hâve been dlsplaced by 
the powers now given in actions at law. The relief sought is simply a decree 
for damages — for a large part of the moneys paid and obligations incurred 
were paid ànd incurred to others than Middleton, so that, although the word 
'restitution' is used, there is no attempt to rescind, to foUow a spécifie fund 
or to establish a trust. Being a suit for damages, the proper remedy is an 
action at law, as was held below." 

The court further observed that "mère complication of facts alone 
and difficulty of proof are not a basis of equity jurisdiction." 

[2] In the présent case it will be noted that the moneys, crédits, 
and securities alleged to be in the possession of the various financial 
institutions named as défendants are specifically averred to be the 
property of, the défendant Grant. There is no intimation in the bill 
that thèse moneys, crédits, and securities were whoUy or partially 
derived from the plaintiffs, or were in fact the property of the plain- 
tiffs. This is not an attempt, therefore, "to foUow a spécifie fund, or 
to establish a trust." Nor may the bill be sustained on the prayer for 
an accounting. Grant was employed by plaintiffs for a period not ex- 
ceeding 4 months. The books and accounts are in plaintiffs' posses- 
sion, and, acCording to the bill, the plaintiffs were proceeding to hâve 
an expert accountant détermine the amount due from Grant to them. 
No interrogatories were propounded to Grant, and we are at a loss to 
perceive wherein a suit at law would not afiford as complète an oppor- 
tunity to plaintiffs to establish the extent of Grant's indebtedness as 
would a suit in equity. While courts of equity hâve exercised a gên- 
erai jurisdiction in cases of mutual and complicated accounts, the 
case hère is not of such a nature. This simply is an attempt, in a court 
of equity, to obtain a, decree for the payment of money, when a similar 
recovery could be had in an action sounding in tort. The fact that 
Grant sustained a fiduciary relationship to the plaintiffs is not alone 
sufficient to confer jurisdiction upon a court of equity; the real test 
being whether a plain, adéquate, and complète remedy may be had at 
law. 

We do not deem it necessary to examine, in détail, the cases cited 
in support of ,the decree below. It is sufficient to say that they difïer 
materially in their facts from this case. In Warren v. Holbrook, 95 
Mich. 185, 54 N. W. 712, 35 Am. St, Rep. 554, much relied upon, the 
défendant not only was charged with a breach of trust, but plaintiff 
sought to pursue the fund wrongfuUy appropriated by the défendant. 
Had the plaintif! in the présent case attempted to pursue funds wrong- 
fuUy appropriated by Grant and in the hands of the défendants named 
in the bill, a différent case would hâve been presented. 

In the interests of justice, however, we are of the view that the 
plaintiffs should be permitted, if so advised, to amend their bill upon 
reasonable ternis, or in the alternative to transfer the case to the law 
side of the court. 
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The decree must be reversed, with costs, and the case remanded for 
further proceedings not inconsistent with this opinion. 
Reversed and remanded. 



LEVY V. SPLAIN, United States Marshal. 

(Court of Appeals of District of Columbia. Submitted Aprll 5, 1920. 
Deeided June 2, 1920.) 

No. 3332. 

L Habeas corpus <@=»92(2) — Extradition papers being regulax, investigation 
limited to wiiether accused was at place of crime. 

On pétition for habeas corpus, wliere there was no clalm tliat extradi- 
tion papers were not regular on tlielr face, there was but one question 
open for investigation, namely, whetlier or not accused was in the state 
wbere the crime was alleged to hâve been committed at the time the al- 
leged crime was committed. 

2. Habeas corpus <S='85(2) — ^Extradition papers prima facie proof of présence 

at place of crime. 

Extradition papers prove prima facie that accused was in the state 
where the crime was committed at the time that It was charged to hâve 
been committed, and the burden Is on him to establlsh the contrary. 

3. Habeas corpus <@==>85(2) — On attempt to extradite, accused entitled to re- 

lease on siiowii^ absence frmn state on date crime ciiarged. 

In a habeas corpus proceeding by one being extradited, It was suffl- 
dent for accused to show that he was not In the state where the crime 
was alleged to hâve been committed at the time named In the indlctment, 
and when that fact was proved, so that there was no dispute in regard 
to it, and there was no claim of any error in the dates named in the in- 
dlctment, the fact so proved was sufficient to show that accused was not 
in the state when the crime was, if ever, committed, notwithstanding 
the date charged in an indlctment was not binding on the prosecution in 
such foreign state. 

4. Hat>eas corpus <^^111(1) — One out of state on date of alleged conspiracy 

Mititled to release. 

Where indlctment charged conspiracy on a certain date, without a con- 
tinuando, accused in an extradition proceeding was entitled to be dis- 
charged on habeas corpus, where he proved that he was not in the state 
where the offense was charged to hâve been committed on the date al- 
leged. 

Appeal from the Suprême Court of the District of Columbia. 

Habeas corpus proceeding by Barnett Levy against Maurice Splain, 
United States Marshal in and for the District of Columbia. From a 
judgment remanding him to the custody of the marshal, petitioner ap- 
peals. Reversed. 

J. B. Stein, of Washington, D. C, for appellant. 
J. E. Laskey, U. S. Attv., and Morgan -R. Beach, Asst. U. S. Atty., 
both of Washington, D. C., for appellee. 

SMYTH, Chief Justice. Barnett Levy, the appellant, was indicted 
by the grand jury of the commonwealth of Massachusetts for having 
conspired on the Ist day of Januâry, 1918, with several persons named, 
to steal the property of divers persons unknown to the grand jurors. 

<@=S>For other cases see same topic & KBY-NDMBER in ail Key-Numbered Dlgeets & Indexe* 
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Pursuant to the réquisition of the Governor of Massachusetts, Levy 
was arrested in this 'District by United States Marshal Splain, as a 
fugitive from the justice of that state, upon a warrant issued by Mr. 
Justice Bailey, Acting Chief Justice of the Suprême Court of the Dis- 
trict of Columbia. While in the custody of the marshal, for the pur- 
pose of being turned over to the agent of the commonwealth of Massa- 
chusetts, a writ of habeas corpus was sued out of the Suprême Court 
of the 'E^strict to test the vaHdity of his détention. After a hearing, 
it was adjudged that he was legally held, and he was remanded to the 
custody of the marshal. 

[1,2] In the pétition for the writ several grounds were alleged for 
the discharge of the prisoner ; but, as there is no claim that the extra- 
dition papers were "not regular on their face, there is but one question 
open for investigation, namely, whether or not I>vy was in Massa- 
chusetts at the time the crime charged was committed. The extra- 
dition papers prove prima facie that he was, and the burden is on him 
to establish the contrary. Thèse rules of décision in extradition cases 
are firmly bedded in our law, and need no further discussion. Ellison 
V. Splain, 49 App. D. C. 99, 261 Fed. 247; Biddinger v. Commis- 
sioner of Police, 245 U. S. 128, 135, 38 Sup. Ct. 41, 62 L. Ed. 193. 

[3] The évidence shows without doubt that L,evy was not in Massa- 
chusetts on the Ist day of January,' 1918, and the court below so found. 
He was there in September, 1917, and again about the middle of 
January, 1918. On the 8th day of June, 1918, the indictment was re- 
tumed. The trial court, in disposing of the case, said: 

"Under the law hère, as in Massachusetts by statute, * * ♦ the fact 
that this conspiraey was laid on the Ist day of January, 1918, is not binding 
upon the prosecution there, and it would not be hère. You can show that 
the crime was committed any time within three years from the flnding of the 
indictment. Nothing more is required in extradition than is required on the 
trial of an indictment." 

A similar view was urged by counsel for the state in Hyatt v. Peo- 
ple ex rel. Gorkran, 188 U. S. 691, 711, 23 Sup. Ct. 456, 459 (47 E. 
Ed. 657); but the court refused to adopt it, saying: 

"In the case before us it is conceded that the relator was not in the state 
at the varions times when it is alleged in the indictments the crimes were 
committed, nor until eight days after the time when the last one is alleged 
to hâve heen committed. That the prosecution on the trial of such an in- 
dictment need not prove with exactness the commission of the crime at the 
Tery time alleged In the indictment is immaterial. The indictments in this 
case named certain dates as the times when the crimes were committed, and 
where in a proceeding like this there is no proof or ofCer of proof to show 
that the crimes were in truth committed on some other day than those named 
in the indictments, and that the dates therein named were erroneously stated, 
it is suflBcient for the party charged to show that he was not in the state at 
the times named in the indictments, and when those facts are proved, so that 
there is no dispute in regard to them, and there is no claim of any error in 
the dates named in the indictments, the facts so proved are suflSclent to show 
that the person was not in the state when the crimes were, if ever, committed." 

In the case at bar, as in that case, there is no proof or offer of proof 
that the crime was in truth committed on some other day than that 
named in the indictment, and that the day therein named was erroné- 
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ously stated. Consequently, to paraphrase the language of the Su- 
prême Court of the United States, it was sufïkient for Levy to show 
that he was net in the state at the time named in the indictment, and 
when that fact was proved, so that there was no dispute in regard to 
it, and there being no claim of any error in the dates named in the in- 
dictment, the fact so proved is sufficient to show that Levy was not in 
the State when the crime was, if ever, committed. 

This court ruled, in Hayes v. Palmer, 21 App. D. C. 450, 461, that 
if the person sought oflFered proof showing with précision that he had 
left the demanding state before the date of the alleged crime, it would 
then devolve upon the person detaining him "to show that he was a 
fugitive from justice by producing évidence that he was in the state 
at the time charged in the indictment, or to prove that said date had 
been erroneously charged and could be carried back to the necessary 
time." This is in line with the doctrine of the Hyatt Case. In view 
of thèse holdings, which, so far as we can ascertain, hâve not been 
modified in any wise by subséquent décisions, we are constrained to 
say that Levy cannot be held. 

[4] It is true that in Ex parte Montgomery (D. C.) 244 Fed. 967, 
970, an extradition case, the court decided it was not necessary to 
prove that the person charged with the crime was in the demanding 
state on the date on which the crime was laid in the indictment. But 
that was a conspiracy case with a continuando. "While the indictment 
hère mentions specially but a single day," said the court, "it also al- 
lèges a conspiracy claimed to hâve been hatched during two years pre- 
ceding the indictment. Conspiracy is a continuando crime, and the 
rule is now well settled that the demanding state is not bound, either 
upon the trial or in the extradition proceedings, by the spécifie date 
laid." In United States v. Kissel, 218 U. S. 601, 605, 31 Sup. Ct. 124, 
54 L. Ed. 1168, it was also said that a conspiracy was a continuing 
crime. But this language must be read in the lignt of the facts. In 
that case the indictment charged the défendants with having committed 
the crime upon a certain date "and from that day until the day of pre- 
senting the indictment." 

If the indictment in the case before us had charged Levy with having 
conspired on the Ist of January, and from that date until the date of 
presenting the indictment, June 8, 1918, or until the last of January, 
1918, the testimony that he was in Massachusetts about the middle of 
January of that year would hâve been sufficient tb warrant his sur- 
render to Massachusetts ; but the indictment does not read that way. 
There is nothing, therefore, in either of those cases, which authorizes 
us to disregard the rule announced in unmistakable terms in the Hyatt 
and Hayes Cases. 

For this reason, the judgment of the lower court must be reversed, 
with directions to discharg»; the appellant. 

Reversed. 
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HAMMER et ux. v. GORDON. 

(Court of Appeals of District of Columbla. Submitted May 6, 1920. Declded 

June 2, 1920.) 

No. 3337. 

1. Attomey and client <S=>123(2) — Evidence suffici^it to sustaJn flndiiig of 

relation. 

In a suit against an attorney to set aslde a conveyanee of real estate, 
évidence held sufflclent to sustain a flndlng that plaintiff looked to défend- 
ant for advice wltli respect to such property and the care of it, and that 
she relied on his judgment, and that the relation of attorney and client 
existed. 

2. Attorney and dieot <S=>123(2) — ^Attorney, purcfaasing property from client, 

must deal fairly. 

While the law does not prohibit an attorney from purchaslng land from 
a client, it Imposes upon him the duty of dealing fairly with the client 
in every respect, and the burden is on one who bas purchased property 
from a client to prove that he discharged this duty. 

3. Att«n]ey and client <S=»123 (Z) — Client held entitled to reconveyance of land 

sdd to attorney. 

A sale of land by a woman to one representing her as an attorney held 
unfair, so that it should be set aside, where her interest in the property 
was worth several thousand dollars, and she recelved only $900 in ralue. 

4. Cancellation of instruments <®==47— Finding of rental value of property 

held sustajned by évidence. 

In action against attorney to set aside a conveyanee of a house and lot 
worth $7,000, flnding by the court that the use of the premises by the 
défendant was of the value of $24 a month held sustained by the évidence. 

Appéal from the Suprême Court of the District of Columbia. 
Suit by Isabel J. Gordon against Wilham A. Hammer and wife. 
Decree for plaintiff, and défendants appeal. Modified and aiïirmed. 

f . L. Heffords and E. C. Dutton, both of Washington, D. C, for 
appellants. 

A. Coulter Wells, W. Parker Jones, and W. H. Holloway, ail of 
Washington, D. C, for appellee. 

SMYTH, Chief Justice. Pursuant to a contract Isabel J. Gordon 
conveyed to William A. Hammer a pièce of real estate situated in 
Washington. Somé two months thereafter she instituted this suit 
against him and his wife, Eleanor Tingley Hammer, in which she 
prayed that the deed be canceled and the défendants required to re- 
convey the property to her. From a decree granting the relief sought, 
the Hammers appeal. 

The property in question was valued at about $7,000. At the time 
of the transfer in June, 1917, it was incumbered with a first trust for 
$4,500, and a second in the sum of $274.30; also with past-due in- 
terest on the trusts and with taxes. It badly needed repairs, and as a 
resuit produced net about $10 per month. 

Some 9 months before the transfer Mrs. Gordon's husband deserted 
her and their two minor children, a boy aged 16 and a girl aged 13, 
leaving them without any means of support, save the $10 a month 

^sjFor other cases see eame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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rent and what the children could earn. She had no money to pay the 
interest on the trusts or the taxes. At one time she borrpwed $43 
from Hammer to pay taxes, giving her piano to him in security. Be- 
cause of her situation she says she was "under continuons nervous 
and mental strain and almost distracted." 

[1,2] Hammer was a member of tlie bar, and occupied desk room 
in the office of her husband, who was also an attorney at law at the 
time he deserted her. Hammer knew Gordon's address, which 
was unknown to Mrs. Gordon; but he failed to disclose it to her. 
Whenever she or the children desired to communicate with Gordon, 
they handed their letters to Hammer, who forwarded them. He, ac- 
cording to Mrs. Gordon, directed what she should say in her letters, 
and censored the children's letter, so as "to see that they did not write 
anything that would make the father angry." The father answered 
the children's letters, but always through Hammer. One witness tes- 
tified that he undertook to secure a second trust loan for Mrs. Gor- 
don for the purpose of taking care of the charges against the property 
in question, and that he reported to Hammer "as Mrs. Gordon's at- 
torney." She testified that "she consulted Hammer as her attorney, 
and advised with him and relied on his being faithful to her and her 
interests at ail times in regard to the matters of this suit." He dénies 
that he represented her in any respect. There are circumstances in 
the évidence tending to support the position of each. The question is 
a close one, but we think that there is sufficient to sustain a finding 
that she looked to Hammer for advice with respect to this property 
and the care of it, and that she relied on his judgment. He is, then, 
chargeable with ail the obligations of such a relation. While the law 
did not prohibit him from purchasing from her, it imposed upon him 
the duty of dealing f airly with her in every respect, and the burden is 
on him to prove that he discharged this duty. Marmion v. McClellan, 
11 App. D. G. 467; 6 Corpus Juris, 682; Moran v. Sullivan, 12 App. 
D. C. 137, and cases there cited. 

[3] Hammer knew Mrs. Gordon's unfortunate plight. It is not 
unreasonable to say that, even if she had business expérience, which 
she did not hâve, she was not able to exercise prudent judgment un- 
der the circumstances. This being so, it was incumbent on Hammer 
to see to it that' every élément of the transaction which he had with 
her was such as an experienced business person would approve. She 
says that she was to receive $7,000 for the property. Hammer dénies 
it, and produces her written contract in support of his déniai; it 
shows that he was to assume the payment of the trusts and taxes, 
and pay her $1,500 in monthly payments of $10 each, without interest. 
He gave her 150 notes in évidence of the debt. Each bore on its 
face the statement that it was without interest. It would take 12^^ 
years to pay this debt. On a basis of 6 per cent, the then présent cash 
value of the $1,500 would be about $900. The debt was unsecured, 
either by a trust on the property or otherwise. If Hammer saw fit 
to sell the property at any time after he had procured title, he could 
hâve donc so without paying what he owed Mrs. Gordon. True, after 
Mrs. Gordon deraanded a reconveyance, he ofltered to give her a deed 
' 267 F.— 22 
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of trust on the property to secure her; but the deed was not signed 
by his yflie. Such a deed did not satisfy his obligation to her. We 
think the deal was an unwise one from Mrs. Gordon's standpoint, 
and that it cannot be considered as fair to her. The court, in setting 
aside the deed and directing a retransfer of the property to Mrs. Gor- 
don, did not err. 

[4] The record shows that Hammer paid $504.44 on account of the 
second trust, taxes, interest, etc. Against this the court set oflf the 
value of the use of the property by him during his occupancy of it for 
21 months. It is complained that the use was not worth more than 
$217, or $10.33 a month. There is évidence that the property at one 
time rented for $53 a month, but that the cost of repairs brought the 
net return down to $10.33 a month. What it cost for repairs during 
Hammer's occupancy does not appear. The property, as we hâve 
seen, was valued at about $7,000. The court proceeded upon the the- 
ory that the use was worth $24 a month, or $504 for the period. We 
are not disposed to disturb this finding. 

Of the notes given by Hammer, there are 148 still in the possession 
of Mrs. Gordon. She also has two of his checks, of $10 each. The 
contract for the sale of the land has not been canceled. The court 
below assessed costs against Mrs. Hammer, who made no claim to 
any interest in the property. We believe the decree should be modified, 
so as to require Mrs. Gordon to deliver the aforementioned notes and 
checks to Hammer, and the contract to the clerk of the lower court to 
be canceled, and that Mrs. Gordon should not be charged with costs. 
As thus modified, the decree is affirmed, at the cost of the appellant 
William A. Hammer. 

Modified and affirmed. 



BRUCEMAN v. MILLER. 

(Court of Appeals of District of Columbla. Submitted May 13, 1920. Dedded 

June 2, 1920.) 

No. 1316. 

1. Patents <S='97 — ^Procee^ngs before Commissioner of eqvitaide nature. 

Proceedlngs in the Patent Office are of an équitable nature, and, so long 
as a case is pending, it is withln the supervision of the CJommissioner, who 
is charged with the duty of seeing that full justice is done, proceeding 
with due regard for the requirements of the statutes and the rules of 
practice affecting procédure in the Patent OfiBce. 

2. Patents ®=104 — Conunissioner may order case reopened to take testimony. 

Commissioner of Patents, in the exercise of his supervisory power, may 
order a case reopened for the taking of addltional testimony. 

3. PatMits <S=>91(4) — Patentable idea held derived from junior party under 

évidence. 

In a proceeding in the Patent OflBce on application for a patent for a 
machine for making cônes used as réceptacles for Ice cream, évidence held 
to show that applicant for patent derived from junior party the informa- 
tion whlch enabled him to file bis application, resulting in the junior 
party being entitled to priority. 

(g=s>For other cases see same tople & KEY-NUMBER in ail Key-Numbered Dlgests & rndeies 
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Appeal £rom Commissioner of Patents. 

Proceeding between Frederick A. Bruckman and Frederick A. Mil- 
ler in the Patent Office. From a décision in favor of the latter, the for- 
mer appeals. Reversed. 

A. E. Dieterich, of Washington, D. C, for appellant. 
T. J. Geisler, of Portland, Or., for appellee. 

VAN ORSDEL,, Associate Justice. The issue of this interférence 
relates to the invention of a machine for making cônes used as récep- 
tacles for ice cream. It is unnecessary to set out the claims or to 
consider the invention in détail, since the appeal turns whoUy upon the 
question of originality. 

It is urged by appellant, the junior party, that appellee, Miller, de- 
rived from him the information which enabled him to file his applica- 
tion for patent. Certain conceded facts are important. Both parties 
were employed by the Crystal Ice & Storage Company, of Portland, Or. 
Miller had access to the room where Bruckman was engaged in build- 
ing a rotary cone-making machine, which he had invented, and of 
which the présent invention is a modification. Miller admits that he 
frequently visited the room where Bruckman was at work, and admits 
that Bruckman disclosed to him the broad idea of the présent invention, 
but dénies that he derived from him any information as to the détails 
by which the problem could be solved. 

The Examiner of Interférences found in favor of Bruckman, but 
was reversed by the Board of Examiners in Chief and the Assistant 
Commissioner, upon the ground, as stated by the Commissioner: 

"If the claims cover broadly the mère reversai of the movlng parts (the 
molds and the batter carrlage) in the machine of this patent, then it Is clear 
that elther there was no invention or that Miller got the broad idea from 
Bruckman. If, on the other hand, the invention is more narrowly the spécifie 
means of operating — that is to say, the solution of the problem of reversing 
the relative motions of the heavy and light parts — then Bruckman entlrely 
fails to show any disclosure to Miller." 

We are convinced from a careful review of the testimony that 
Bruckman not only disclosed to Miller the broad idea of the invention, 
but the means of opération, to enable Miller, with the additional knowl- 
edge he had of the Bruckman rotary machine then in course of con- 
struction, and with the assistance of counsel, to prépare his application 
for patent. In thèse matters Miller stands alone, while Bruckman is 
amply corroborated. 

This déduction from the testimony is verified, however, by the sworn 
admissions of Miller. When the case was pending on appeal before 
the Assistant Commissioner, Miller voluntarily made two affidavits in 
which he admitted that he derived the whole invention from Bruckman. 
He States in the first affidavit as f ollows : 

"I make this affidavit for the reason that I bave been instrumental in caus- 
ing Mr. Bruckman a good deal of trouble and expense, and that Mr. Bruck- 
man originated the idea of the machine I bave been heretofore claiming as 
my own." 

In the second affidavit, after stating in détail the circumstances under 
which he derived the information from Bruckman, he says: 
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"As heretofore stated, I made this affldavlt and the affldarlt dated Decem- 
ber 25, 1918, of my own free wIU ; that I hâve not received any money or 
property of any kind or promise of reward for making the same; that I 
voluntarily approached Mr. Bruckman and told him what I would do ; that 
we hâve discussed what oceurred, when he was working on his machine, and 
from talking the matter over, my mind bas been refreshed, and matters that 
did not transpire bave been called to mind that I had entlrely forgotten. I 
very much regret to make this aflSdavlt. I feel it my duty now to make the 
affidavit ; that I am convinced that I would not bave been able to build this 
machine, if I had not obtained the original idea from Mr. Bruckman." 

The Commissioner, in denying Bruckman's motion to reopen the 
proofs and introduce the testimony o£ Miller, gave as a reason that 
in the affidavits "Miller fails to say that Bruckman disclosed to him the 
real invention in issue," and also that the affidavits did not disclose 
newly discovered évidence, "for not only was it open to Bruckman to 
take Miller's testimony at the time of taking his proofs, but Miller was 
bound to know, when he testified, ail that he now allèges he knows and 
proposes to testify." 

[1,2] Thèse proceedings are of an équitable nature, and, so long 
as the case is pending in the Patent Office, it is within the supervision 
of the Commissioner, who is charged with the duty of seeing that 
full justice is donc, proceeding with due regard for the requirements of 
the statutes and the rules of practice afïecting procédure in the Patent 
Office. There was nothing, however, to prevent the Commissioner, 
in the exercise of his supervisory power, to order the case reopened for 
the taking of additional testimony. 

[3] While the déniai of the motion to reopen the case constitutes 
réversible error, which would, standing alone, necessitate sending the 
case back for the taking of further testimony, we deem this course un- 
necessary, since on the évidence, regardless of the affidavits, Bruckman 
is entitled to priority. 

The décision of the Commissioner of Patents is reversed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Reversed. 



BLAINE V. WHITB. 



(Court of Appeals of District of Columbia. Submitted May 12, 1920. Declded 

June 2, 1920.) 

No. 1312. 

1. Patents «S^llSCÏ) — Décision of three tribunaJs of Patent 0£Bce not dis- 

turbed, uniess dearly erroneous. 

Where the three tribunals of the Patent Office concur in the disposition 
of a case, the décision of the Commissioner will not be disturbed on ap- 
peal, except where error very clearly appears. 

2. Patents <©=>101 — ^Necessity for construction of daims does not arise until 

uncertainty is encountered. 

ïhe necessity for judieial construction of clalms never arises untU 
uncertainty is encountered. 

€=3For other cases Bee same topic & KEY-NUMBER la ail Key-Numb«red Digegts & Indexe» 
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3. Patents ®=»91 (1) — Junior party in interférence proceeffing bas bnrden of 
proof. 

Burden of proof as to prlorlty is on the junior party in an interférence 
proceeding In the Patent Office. 

Appeal from Commissioner of Patents. 

Interférence proceeding between Joseph R. Blaine and Joseph White. 
From an award of priority against him, the former appeals. Af- 
firmed. 

L. T. Greist and W. N. Cromwell, both of Chicago, 111., for ap- 
pellant. 

J. Edgar Bull and Geo. F. Seuil, both of New York City, for ap- 
pellee. 

SMYTH, Chief Justice. Blaine appeals from an award of prior- 
ity against him in an interférence proceeding. The invention involved 
relates to a sheet-guide adjustment on a printing press. We do not 
think it necessary to set out any of the counts of the issue, in view 
of the manner in which we think the matter should be disposed of. 
Blaine moved to dissolve the interférence on the ground that count 1 
was unpatentable, in view of the prior art, and that the party, White, 
had no right to make count 2 of the issue. This motion was over- 
ruled by the law examiner. White's motion to amend by adding seven 
counts was sustained. Blaine failed to file a preliminary statement as 
to thèse counts. He took no testimony touching the original counts, 
but stood on the record as to them. He was the junior party. Judg- 
ment of priority went against him as to ail the counts. Afterward he 
filed several motions in the Office, ail of which were denied. On ap- 
peal from the décision of the Examiner of Interférences, he was de- 
feated before the Board of Examiners, and their action was affirmed 
by the First Assistant Commissioner. 

[1] The subject involved is intricate, and its jùst considération calls 
for expert knowledge. The line which séparâtes the respective con- 
tentions of the parties is quite attenuated and not easily perceived. It 
is the settled rule of this court that, where the three tribunals of the 
Patent Office concur in the disposition of such a case, the décision of 
the Commissioner will not be disturbed by this court, except where er- 
ror very clearly appears. Creveling v. Jepson, 47 App. D. C. 597; 
Ivindmark v. Hodgkinson, 31 App. D. C. 612; Murphy v. Meissner, 
24 App. D. C. 260; Stone v. Pupin, 19 App. D. C. 396; Podlesak 
v. Mcinnerney, 26 App. D. C. 399. 

[2, 3] Blaine admits the rule, but dénies its appHcability. He says 
that the three tribunals, while reaching the same conclusion, did so 
by différent routes, some of which are inconsistent, or at least are 
not identical with the others. We think not. The Law Examiner 
held that the counts were patentable and readable upon the disclosures 
of both parties. In this he was affirmed by the Examiner of Inter- 
férences. On appeal the Board of Examiners rejected Blaine's con- 
tention that the counts were inconsistent, and refused to consider the 
prior art, because the meaning of the counts was not obscure, and 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Slgests £ Indexe* 
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therefore needed no construction. "The necessity for Judîcial con- 
struction never arises until uncertainty is encountered." Mayo 
V. Whedon, 47 App. D. C. 138, 140. The board sustained the lower 
tribunals in their holding that the counts were patentable, and read- 
able on the claims of both parties. In this they were affirmed by the 
Assistant Commissioner, who held that Blaine had in no way estab- 
lished that the claims were not readable on the application of White. 
Having failed to do this, White vvas necessarily entitled to priority, be- 
ing the senior party, and Blaine taking no testimony to overcome his 
date. We think the rule pertinent, and that there is a total absence of 
such error as would warrant us in overruling the commissioner. 

There is nothing in Podlesak v. Mclnnerney, 26 App. D. C. 399, 
requiring a différent conclusion. It was there ruled that, if a certain 
course was foUowed in construing the claims, it might be found that 
there was no interférence in fact, and the court sent the matter back 
to the Patent Office "for further considération as to the identity of 
invention." Between this and what was held in the instant case we 
perceive no conflict. 

For the reasons stated, the décision of the Patent Office is affirmed, 
and priority is awarded to Joseph White, the senior party. 

Affirmed. 



LAMBERT v. HOPE et aL 

(Court ofAppeals of District of Columbla. Submltted May 18, 1920. Dedded 

June 2, 1920.) 

No. 1315. 

1. Patents <S:»118 — Nothing gained by patent issued to individual whUe joint 

application was copending. 

Where a joint application for a patent was flled November 29, 1915, and 
thereafter one of the appllcants flled an Individual application on May 
8, 1916, whlch inadvertently went to patent June 5, 1917, while the joint 
application was copending, the individual appllcant gained nothing by 
the issue of the patent to him. 

2. Patents <@=391(4) — ^Award of priority as to an invention relating to drylng 

kiln propw under évidence. 

In a proceedlng in the Patent Office involving invention relating to an 
apparatus for drylng vcood veneer, évidence held Insufficlent to warrant 
a décision in favor of the junior party, and an award of priority to the 
original appllcants was proper. 

Appeal from Commissioner of Patents. 

Proceeding between Eric Lambert and John F. Hope and another in 
the Patent Office, to obtain a patent for a drying kiln for drying 
wood veneer. From an award of priority to the latter, the former ap- 
peals. Affirmed. 

Chas. C. Stauffer, of Washington, D. C, for appellant. 
Hervey S. Knight, of Washington, ' D. C, and Arthur C. Brown, 
of Kansas City, Mo., for appellees. 

^=3For other cases see sama topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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VAN ORSDEL, Associate Justice. This appeal is from an award 
of priority to appellees Hope and Lambert for an invention relating to 
an apparatus for drying wood veneer, consisting of a rectangular hous- 
ing, in which the material to be dried is placed, and heated air, act- 
ing directly upon the material, is drawn through the housing by 
means of a radiator in one end of the housing and a fan in the other. 
The single count of the issue reads as follows : 

"A dry kiln comprising a rectangular shaped housing, a radiator located in 
one end of said housing forming an end way thereof and provided wlth open- 
ings through which air may be drawn, the opposite end of said housing closed 
by an end wall, and an exhaust fan Connecting with the interlor of said 
housing through said wall." 

[1] It appears that Hope and Lambert filed a joint application No- 
vember 29, 1915, and thereafter Lambert filed an individual applica- 
tion on May 8, 1916, which inadvertently went to patent June 5, 1917, 
while the joint application was copending. Lambert gains nothing 
by the issue of the patent to him, and, being the junior party, and 
in the position of assailing a prior application in which he joined 
as joint inventer, the burden is heavily upon him. 

In view of the prior art, the Commissioner expresses doubt as to 
the disclosure of a patentable invention, but by reason of the issu- 
ance of the patent to Lambert sustains the interférence on the authority 
of In re Orcutt, 32 App. D. C. 345. On this point the Commissioner 
said : 

"The small advance over the prior art in accordance wlth this décision shall 
be assumed for the purposes of this eontroversy to be patentable; but the 
very small advance should be kept in mind in reading the testimony. For 
example, Lambert criticizes Hope because he (Hope) does not state speciflc- 
ally the feature or features he contributed or suggested to the joint Inven- 
tion of Hope and Lambert. In view of thèse références (patent to Zappert of 
May 19, 1896, and patent to Soverhill of October 10, 1893), It Is questioned 
If Lambert can specifleally state what novel features he bas added to the 
prior art, and, as he is entitled to clalm only what is novel as hls invention, 
his testimony as to what he invented must be weighed in the llght of the prier 
art." 

[2] The testimony has taken a wide range, but, considering only 
that material to the very narrow advancement over the prior art, we 
find no basis upon which the contention of Lambert can be sustained. 
He totally fails in his attempt to carry réduction to practice back to 
an earlier structure of .1894. In his effort to eliminate Hope from 
inventive co-operation in the présent 1915 structure, he stands alone ; 
while Hope is corroborated directly by his father, and indirectly by 
Brown, the attorney, who prepared the joint application. 

Without stopping to review the somewhat voluminous testimony, we 
fully agrée with the conclusion of the Commissioner that — 

"Lambert joined Hope in executing the joint oath that they were joint In- 
ventors. As against LÂimbert's statement that this oath was fraudulently ob- 
tained, the two Hopes and Brown, the latter Lambert's own witness, deny 
this. The joint oath was not repudiated until Hope and Lambert quarreled, 
when Lambert filed his sole application. There is not a word of testimony to 
show that Lambert, instead of Hope and Lambert, Invented anything novel 
over the prior art" 
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The décision of the Commissioner o£ Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 
Affirmed. 



PROCTOR & GAMBLE CO. v. ENEY SHORTENING CO. 

(Court of Appeals of District of Columbia. Submitted May 14, 1920. Decided 

.June 2, 1920.) 

No. 1319. 

1. Trade-marks and trade-names ®='21 — ^Use of sign "Esco" likely to produce 

confusion with goods sold under the sign "Crisco." 

The use of the sign "Esco," as a trade-mark for a lard substltute, would 
be likely to produce confusion with lard substitute sold under the sign 
"Crisco," and registration was properly refused. 

2. Trade-marks and trade-names '&=>43 — Origin of mark immaterial. 

The trade-mark statute takes no account of the origin of a mark; the 
only question belng, Would its use be likely to resuit in confusion? In 
which case it is unregisterable. 

Appeal from Décision of Patent Office. 

Opposition of the Proctor & Gamble Company to the application of 
the Eney Shortening Company for the registration of a trade-mark. 
From a décision in f avor of the latter, the former appeals. Reversed. 

Paul Finckel, of Washington, D. C, and A. M. Allen, of Cincinnati, 
Ohio, for appellant. 

E. T. Fenwick and Chas. R. Allen, both of Washington, D. C, for 
appellee. 

SMYTH, Chief Justice. From a decison of the Patent Office, over- 
ruling the opposition of the Proctor & Gamble Company to the appli- 
cation of Eney Shortening Company for the registration of the sign 
"Esco" as a trade-mark for a lard substitute, the former appeals. 

The opposer shows that it is the owner of the sign "Crisco" as ' a 
trade-mark for a lard substitute, and allèges that, as its goods are of 
the same descriptive qualities as the goods of the applicant, the marks 
being similar, confusion would be likely to resuit in the minds of the 
public with respect to the origin of the goods upon which the marks 
appeared, and that, in conséquence, the opposer would be damaged 
thereby. 33 Stat. 725, c. 592, §§ 5 and 6 (Comp. St. §§ 9490, 9491). 
The Examiner of Interférences sustained the opposer, but he was 
reversed by the First Assistant Commissioner, who held that no likeli- 
hood of confusion had been shown. 

[1] It is conceded that the goods are substantially identical. The 
only question, then, is as to whether or not the two marks are so simi- 
lar as to be likely to produce confusion in the minds of purchasers 
with respect to the origin of the goods upon which they are used. As 
no testimony was taken, we must détermine it by an inspection of the 
marks themselves. What constitutes objectionable similarity in marks 
has been so often considered by this court (Wayne County Preserving 

gt=5For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexée 
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Co. V. Burt Olney Canning Co., 32 App. D. C. 279; Phœnix Paint & 
Varnish Co. v. John T. Lewis & Bros. Co., 32 App. D. C. 285 ; Kaut- 
Reith Shoe Co. v. International Shoe Co., 45 App. D. C. 545 ; Thomas 
Manufacturing Co. v. Aeolian Co., 47 App. D. C. 376; WilHam Waltke 
& Co. V. George H. Schafer & Co. [D. C] 263 Fed. 650) that we do net 
deem it necessary to enter upon a discussion of it hère. For the rea- 
sons given in those décisions we hold that the use of the marks before 
us upon the goods to which they are appHed in this case would be hkely 
to produce confusion. Even if we doubted it, we would still rule in 
favor of the opposition on the authority of William Waltke & Co. v. 
George H. Schafer & Ce, supra, and Lambert Pharmacal Co. v. 
Mentho-Listine Chem. Ce, 47 App. D. C. 197. 

[2] The applicant says that its mark is made up "of the initiais of 
the corporation with the termination 'Co.' ; Eney Shortening Co., 
'Esco' " — and seems to think that there is something in that which should 
entitle it to hâve the mark registered, but we perceive no force in the 
suggestion. The trade-mark statute takes no account of the origin of 
a mark. The question is : Would its use be likely to resuit in confu- 
sion? If so, it is unregisterable. As was said by the Examiner of In- 
terférences, the "consuming public know little and care less about the 
origin of any mark, and very seldom, if ever, take it into considéra- 
tion." The statute does not contemplate that the public should do so. 
It follows that the décision of the Patent Office must be reversed, and 
the opposition sustained. 

Reversed. 



ERBEN V. YARDLEY. 

(Court of Appeals of District of Columbla. Submltted May 12, 1920. Decided 

June 2, 1920.) 

No. 1313. 

1. Pat^ts ©=90 (5) — First to conceive and reduce to practice eatitled to 

priority. 

The mère faet that one was the first to conceive and flrst to Teduce to 
practice is sufficient ground on which to base award of priority. 

2. Paients <^=>106(2) — That tbird person is prior iaventor immaterial in in^ 

terference proceeding. 

In an interférence proceeding in the Patent Office, the losing party has 
no standing to contend that a thlrd person really Is the prior inventor. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Hermann F. T. Erben and John L. 
Mok Yardley. From a décision awarding priority to the latter, the 
former appeals. Affirmed. 

A. G. Davis, of Schenectady, N. Y., and Melville Church, of Wash- 
ington, D. C, for appellant. 

W. G. Carr, of East Pittsburgh, Pa., for appellee. 

ROBB, Associate Justice. Appeal from a Patent Office décision in 
an interférence proceeding awarding priority to the senior party, Yard- 

$=^For other cases see sam* toplc & KBT-NUMBBR In ail Key-Numbered Digests & Indexes 
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ley. The invention relates to synchronous booster rotary converters, 
and is expressed in two counts, which need not be reproduced hère. 

[1] The Board of Examiners in Chief and the Assistant Com- 
missioner, after,a careful analysis of the testimony, reached the conclu- 
sion that Yardley was the first to conceive and first to reduce to prac- 
tice, and we are in accord with those findings. Counsel for appellant 
Gontend hère, as below, that the mère fact that Yardley was the first 
to conceive and first to reduce to practice is not sufficient ground upon 
which to base an award of priority to him. The Assistant Commission- 
er directed attention in his opinion to the fact that such has been the 
rule in the Patent Office since 1872, and that the ruie has received the 
approval of this court in Hubbard v. Berg, 40 App. D. C. 577, and 
Thompson v. Storrie, 46 App. D. C. 324. We can find no sufficient 
reason for the overturn of this long-established rule and the décisions 
of this court approving it. 

In the Patent Office each party, as frequently happens, urged the 
nonpatentability of the issue to the other party; Erben contending 
that the French patent to Siemens-Schuckert, dated January 20, 1913, 
anticipâtes Yardley, and hence that the interférence should be dis- 
solved. The L,aw Examiner ruled against Erben's contention and de- • 
clined to dissolve the interférence. Yardley had satisfied the Primary 
Examiner on this point by filing affidavits under rule 75 of the Patent 
Office, for the purpose of overcoming this référence. Erben contended 
below, as hère, that he should hâve been permitted to inspect those affi- 
davits. 

In GuenifFet v. Wictorsohn, 30 App. D. C. 432, we ruled that it was 
unnecessary to détermine what right either party to an interférence 
ultimately might havè to a patent; the only question involved being 
that of priority between the parties to the interférence. In Lecroix v. 
Tyberg, 33 App. D. C. 586, and in Gammeter v. Thropp, 42 App. D. 

C. 564, we held, following our décision in Burson v. Vogel, 29 App. 

D. C. 388, that the possible existence of a statutory bar of public use to 
the issuance of a patent to one of the parties to an interférence is not 
an issue in that interférence. We hâve repeatedly held that the ques- 
tion of patentability is not before us in an interférence proceeding. 
Sobey v. Holsclaw, 28 App. D. C. 65; Mell v. Midgley, 31 App. D. C. 
534 ; Norling v. Hayes, 37 App. D. C. 169. 

[2] The issue hère is between the parties to the interférence, and 
the losing party has no standing to contend that a third party really is 
the prior inventer. That such was the contention in the Patent Office 
is apparent from the Assistant Commissioner's décision, wherein it is 
stated : 

"Erben contends that the issue is not patentable to Yardley, since the show- 
ing made by him to establish that he made the Invention prior to the date of a 
certain French patent was not sufficient; and Yardley contends that what 
Erben did was, in view of the state of the art, not patentable over the dls- 
closure made in what Is known as the 'Power' article. • • * Nelther of 
thèse questions is properly to be considered on an appeal on priority." 

The Assistant Commissioner clearly was right, for Yardley, even as- 
suming that he was anticipated by the French patent, still would be 
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prior to Erben. Since the issue raîsed by the affidavits filed by Yard- 
ley was one in which Erben had no interest in the interférence pro- 
ceeding, the Patent Office did not err in denying Erben's motion to in- 
spect them. 

The décision is affi.rmed 

Aftirmed. 



GAMMETER v. BACKDAHL. 

(Court of Appeals ot District of Columbia. Submltted May 14, 1920. Dedded 

June 2, 1920.) 

No. 1318. 

Patents <S=»90(5) — First inveator not affected by attempts to perfect before 
applyii^ for patent. 

Where It clearly appears that the flrst party to conceive an invention 
was in good faith engagea in perfeeting it at the time his adversary en- 
tered the fleld, he should not be deprived of the fruits of his discovery 
because his efforts were not as successful as he hoped they would be, 
unless further tests were se unnecessary as to constltute évidence of 
négligence or bad faith ; and that the further expérimenta led to nothing 
80 far as beneûtiug the public was concerned, is immaterlal. 

Appeal from Assistant Commissioner of Patents. 

Interférence proceeding between John R. Gammeter and Cari Gustaf 
Alfred Backdahl. From a décision awarding priority to the latter, the 
former appeals. Reversed. 

H. A. Dodge, of Washington, D. C, and Robert M. Pierson, of 
Akron, Ohio, for appellant. 

W. Lee Helms and Chas. S. Jones, both of New York City, for ap- 
pellee. 

ROBB, Associate Justice. Appeal from a décision of an Assistant 
Commissioner of Patents in an interférence proceeding awarding 
priority to the senior party, Backdahl. The invention relates to man- 
drels or cores for the formation and curing of pneumatic tires. Counts 
1, 3, and 6 are sufficiently illustrative of the six counts of the issue, 
and are hère reproduced : 

"1. A fluid-tight, hoUow, stretehable, metallic mandrel.'* 

"3. A tire-maki ng mandrel, comprising a fluid-tight, hoUow, lead annulus, 

provided with an inlet for introducing an expanding fluid." 

"6. A tire-making mandrel, comprising an Inner rigid metallic ring adapted 

to fit between the halves of a tire mold, and an outer, annular, hoUow, lead 

mandrel body thereon, provided with a fluid inlet pipe extendlng through said 

ring." 

Backdahl is restricted to his filing date of December 14, 1915, for 
conception, disclosure, and constructive réduction to practice. Each 
of the Patent Office tribunals has found, and the évidence fully sup- 
ports the finding, that Gammeter conceived and dlsclosed the invention 
September 7, 1915. The évidence clearly shows that from that time 
until the early part of Jtine, 1916, he was endeavoring to evolve a 
fluid-tight and expansible lead core, adapted tb produce a cord tire as 

<@=3For other cases see same topio & KEY-NUMBER lu aU Key-Numbered Dlgests & Indexe» 



348 267 FEDERAL REPORTEE 

well as a fabric tire. A core that would produce either would be with- 
in the issue. The application drawings were commenced the latter 
part of May and completed late in June, when they were rurned over 
to a patent attorney, who was very busy at the time, and later took a 
vacation extending over a month. There was further activity on the 
part of Gammeter^ in August of 1916, and the application was filed on 
November 8th following. 

The Examiner of Interférences and the Board of Examiners in 
Chief held that Gammeter was diligent at the time Backdahl entered 
the field, and reasonably diligent from that time until the filing of his 
application. The Assistant Commissioner disagreed with this finding, 
and therefore reversed the décisions of the lower tribunals. 

Where, as hère, it clearly appears that the party first to conceive the 
invention was in good faith engaged in perfecting it at the time his 
adversary entered the field, that party should not be deprived of the 
fruits of his discovery because his efforts were not as successful as he 
hoped they would be. The Assistant Commissioner reached the con- 
clusion that Gammeter's further "experiments led to nothing so far as 
benefiting the public goes"; but that is not the test. The question is 
whether further tests were so unnecessary as to constitute évidence of 
négligence or bad faith. Many times we hâve stated that an inventer 
is to be commended rather than condemned for taking reasonable 
time to perfect his invention, "to prevent the Patent Office from being 
overloaded with applications for patents for crude and incomplète 
devices." Griffin v. Swenson, 15 App. D. C. 135, 142. 

For the reasons stated by the Examiner of Interférences and the 
Board of Examiners in Chief, we are clearly of the view that Gam- 
meter was not lacking in diligence. We are satisfied from the évidence 
that from the date of disclosure to the time his application was filed he 
was proceeding with reasonable diligence to perfect and patent his in- 
vention. As stated in Woods v. Poor, 29 App. D. C. 397, there is no 
arbitrary rule or standard by which diligence may be measured, and 
each case must be considered and decided in the light of surrounding 
circumstances. Being fully convinced of Gammeter's good faith, we 
reverse the décision of the Assistant Commissioner, and award prior- 
ity to him. 

Reversed. 



In re SCHOLL MFG. CO., Inc. 

(Court of Appeals of District of Columbia. Submitted May 13, 1920. De- 
cided June 2, 1920.) 

No. 1314. 

Trade-marks and tradte-nMnes i^=>3(4)— Mark to designate instep supports, 
consistin^ of lumd holding np arch support and foot, is descriptive. 

A marie to designate Instep supports, consisting of a hand holding up 
an arch support and foot, held merely descriptive, and not entitled to 
registre tlon as a trade-mark, under Act Feb. 20, 1905, c. 592, S 5 (Comp. 
St. S 9490), although It had been extenslvely used by the applicant. 

(gcsFor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Appeal from Commissioner of Patents. 

In the matter of the application of the Scholl Manufacturing Com- 
pany, Incorpora ted, to hâve registered a trade-mark for instep sup- 
ports. From a décision rejecting the application, applicant appeals. 
Affirmed. 

J. H. Milans and C. T. Milans, both of Washington, D. C, for ap- 
pellant. 
T A. Host^tler, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Scholl applied to hâve registered as a 
trade-mark for instep supports a drawing of which this is a copy : 




He alleged use of the mark from 1912. In the statement accom- 
panying the application, he said that he made no claim to the repré- 
sentation of the arch support. The application was rejected on the 
ground that the mark was a descriptive device. The trade-mark stat- 
ute (33 Stat. 724, c. 592, § 5 [Comp. St. § 9490]) déclares that "jio 
mark which consists merely * * * in words or devices which are 
descriptive of the goods with which they are used" shall be registered. 
The mark of the applicant is a device, and is merely descriptive. We 
agrée with the examiner of trade-mark s and designs that it is — 

"an apt and convenient way of descrlbing the characteristics of the arch 
support and of the beneflts to be derived from using the same, and it would 
be most natural for other manufacturers to use or want to use the same sort' 
of picture to descrlbe or advertise a simllar mark." 

The disclaimer does not- help the applicant, for two reasons : (1) 
What would remain after the représentation of the arch support had 
been removed would not be the mark which he had used on his goods, 
but only a part of it. It would be a différent mark, one that he had 
not used, and hence he would not be entitled to register it. Id. § L 
(2) Even if that were not so, the remaining part would "still inform 
the beholder," as the Assistant Commissioner ruled, "that the goods so 
marked were supports for the instep," and hence would be descriptive, 

It is immaterial that the device has been extensively used by the ap- 
plicant, or that several traders hâve not heard of its being used by 
others ; for thèse things do not tend to prove, even in the least, that it 
is not descriptive. Being descriptive, the statute forbids its registra- 
tion. 

The décision of the Commissioner of Patents is affirmed. 

Affirmed. 
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GRUS T. EÏNON. 

(Court of Appeals of District of Columbia. Submltted May 11, 1920. Dedded 

June 2, 1920.) 

No. 1311. 

Pa4;ent8 <S=>91(1) — Junior party in interferwice proceeding has burden of 
proof. 

In an Interférence proceeding in tlie Patent OfSce tbe junior imrty has 
the burden of proof as to prlorlty. 

Appeal from Commissioner of Patents. 

Interférence proceeding between William Grus, Jr., and George A. 
Eynon. From an award of priority to the latter, the former appeals. 
Affirmed. 

Frank T. Brown and Charles M. Nissen, both of Chicago, 111., for 
appellant. 

J. B. HuU, of Cleveland, Ohio, for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the 
Patent Office tribunals in an interférence proceeding, awarding priority 
to the 'senior party. The invention relates to automobile leaf spring 
lubricators. The issue is stated in five counts, of which the second 
will serve as an example : 

"2. In a leaf spring lubrlcator, a pad of absorbent material, a casing flttlng 
over the absorbent material, havlng a reeess in Its bottom and a perlmetrlc 
wall, and means for pressing the casing against the edges of the leaves of a 
spring, to compress the pad on Its edges more than in the center." 

The Patent Office tribunals hâve very carefully reviewed the évi- 
dence, and found that appellant has not sustained the burden of proof. 
As we fully agrée with the conclusion reached, we deem it unnecessary 
further to discuss the évidence, and accordingly affirm the décision. 
• Affirmed. 



PBEST-0-LITE CO., Inc., v. PLAY-0-LITE CO., Inc. 

(Court of Appeals of District of Columbia. Submltted May 10, 1920. Dedded 

June 2, 1920.) 

No. 1300. 

Trade-marks and trade-names <Ss=>21 — Adôpted mark 'TPrest-O-LIte," hdd not 
to pre>veot «gistration of marli "Play-0-Lite." 

Where mark "Prest-O-Llte" was adopted In 1904 for use on gas tanl&s, 
and in 1915 appUed to the manufacture of storage batteries, the user waa 
not in a position to prevent the reglstratlon in 1917 of "Play-0-Lite" for 
use on electric lamps, where "Linollte," "Tubollte," "Portante," and 
"Pract-El-LIte" were reglstered by others between 1904 and 1915, and 
applled to electric lights. 

(gssPor other cases see same toplc & KBT-NUMBBR in ail Key-Numbered Dlgests & Indexe* 



DU EELL V. HALET 351 

(267 F.) 

Appeal from a Décision of the Patent Office. 

Trade-mark opposition proceeding between the Prest-0-Lîte Com- 
pany, Incorporated, and the Play-0-Lite Company, Incorporated. 
From concurrent décisions, the former appeals. Affirmed. 

E. W. Bradford, of Washington, D. C, for appellant. 
Wm. F. Hall, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the 
Patent Office in a trade-mark opposition proceeding. 

In 1,904 appellant adopted the mark "Prest-0-Lite" for use on gas 
tanks, and in 1915 it applied the same mark to the manufacture of 
storage batteries. In 1917 appellee adopted the mark "Play-0-L,ite" 
for use on electric lamps for illuminating the front of pianos. The 
record shows that "Linolite" was registered for use on incandescent 
electric lamps in 1907 ; the application showing use of the mark since 
1902. "Tubolite" was registered in 1909 for the same goods; the 
date of use being 1906. "Portalite" for use on electric lamps was 
registered in 1912, while "Pract-El-Lite" for incandescent electric 
lights was registered in 1915, with July of 1914 as the date of use. So 
far as appears, ail thèse marks are in use, and were in use when ap- 
pellant extended its business to cover or include storage batteries. 

We hâve just ruled, in French Battery & Carbon Co. v. Prest-0-Ivite 
Co., 49 App. D. C. 373, 265 Fed. 1013, présent term, where the facts 
were the same, that the Prest-O-Lite Company was not in a position to 
prevent the registration of "Ray-0-Lite" for use on electric lamps. 
The same reasoning applies hère. When "Linolite," "Tubolite," 
"Portalite," and "Pract-El-Lite" were registered for use on electric 
lamps and lights, the fîeld was open, for at that time appellant was us- 
ing its mark on gas tanks. Appellant's subséquent use of its mark in 
1915 on storage batteries did not entitle it, of course, to strike down 
the prior registrations made in good faith, or destroy the business of 
the varions firms securing those registrations. See United Drug Co. 
V. Rectanus, 248 U. S. 90, 101, 39 Sup. Ct. 48, 63 L. Ed. 141. As the 
field already was occupied, it follows that appellant is not in a position 
to object to the registration by appellee of its mark for use on electric 
lights. 

The décision is affirmed, 

Affirmed. 



DU RBLL V. HALEY. 

(Court of Appeals of District of Columbia. Submitted May 11, 1920. Decided 

June 2, 1920.) 

No. 1310. 

Patents ©=90(5) — Pailure to reduce to pra«tice within two years shows lack 
of necessary dilig^ice. 

Where early efforts of one inventing a process and apparatus for 
concentration of ore did not amount to réduction to practice, and he did 

<g=>For otlier caaes see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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nothing thereafter for almost two years, and another entered the fleld 
meanwhlle, he was lacklng in diligence, and the second entering the fleld 
was entitled to an award of priority. 

Appeal from Commissioner of Patents. 

Interférence proceeding between Charles Terry Du Rell and Den- 
nis Frederick Haley. From concurrent décisions of the Patent Office, 
the former appeals. Afhrmed. 

-'■^heo. K. Bryant, of Washington, D. C, for appellant. 
Dean S. Edmonds and Pennie, Davis, Marvin & Edmonds, ail of 
New York City, for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of 
the Patent Office tribunals in an interférence proceeding, in which 
priority was avvarded the junior party. 

The invention involves a process and apparatus for concentration of 
ores. The claims are 12 in number, but it is unnecessary to repeat 
them hère. Each of the Patent Office tribunals has held that appel- 
lant's early efforts did not amount to réduction to practice, and that, 
as he did nothing thereafter for almost two years, and appellee entered 
the field meanwhile, he was lacking in diligence. Each of those tri- 
bunals has carefuUy and satisfactorily discussed the évidence in behalf 
of appellant, and for the reasons stated by them we affirm the déci- 
sion from which this appeal was taken. 

Affirmed. 



/ 
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ESSANAY FILM MFG. CO. v. LEBCHE, 

(Circuit Court of Appeals, Ninth Circuit. September 7, 1920. Rehearing De- 
nied October 18, 1920.) 

No. 3445. 

1. Evidence '^=>378(5) — Telegram by manager stating offer by président, ad- 

missiblei, without proof of manager'» autliority. 

A telegram by the manager of a film corporation, stating that the 
président of the corporation had agreed to offer employment to plalntiff 
as an actress on terms thereln stated, Is admissible to establish the terms 
of the contract, without proof that the manager was authorized to em- 
ploy actresses, where there was évidence to show that the président had 
authorized the offer as stated In the telegram. 

2. Corporations <3=>432(12) — Evidence Iield to sustam finding that président 

autliorized td:egram I>y manager. 

In an action for breach of contract of employment of a motion plcture 
actress, évidence of negotiatlons between the actress and the manager, 
resulting in a telegram from the manager, stating the président had 
agreed to certain terms, wlth testimony by the manager as to his conver- 
sations with the président, held to sustain a verdict finding that the 
président authorized the telegram, notwithstandlng. his déniai. 
S. Corporations <S=>52I — ^Instruction submitting issues of manager's autliority 
must be construed with evideDce. 

In an action for breach of a contract employlng a motion picture actress 
an instruction submitting to the jury the question whether the defend- 
ant's manager had authority to employ plaintifl must be treated as re- 
ferrlng to his authority to send a telegram on behalf of the président, 
which was Introduced In évidence, net as submitting the issue whether 
he had independent authority. 

4. Frauda, statute of <&=>1S4 — Jury flnding held to preclude amendaient of 

answer to plead statute. 

Where the jury found that the président of the défendant corporation 
authorized the sending of a telegram offering employment to plaintiff, 
which was sufiBcient to comply wlth the statute, it was not error for the 
court to refuse to défendant leave to amend its answer, so as to set up the 
statute. 

5. Master and servant "©==40(3) — Evidence held to show actress' abjection to 

part assigned was justiâed. 

In a suit for breach of contract of employment of a motion picture 
actress, évidence held sufficlent to support a verdict finding that plaintifPs 
objection to appearing in a part assigned was that it was unfltted to her 
expérience, not, as défendant contended, because It was only a two-reel 
film. 

6. Master and servant €=^30 (5) — Dramatic actress can refuse assignment to 

comedy. 

Where a film company employed an actress, who was sklUed in the 
représentation of dramatic emotional parts, with knowledge of the 
character of her work, the employment is presumed to hâve been for 
similar parts, so that she could properly object, and even refuse to ap- 
pear in a comedy part, for which she was not fitted. 

In Error to the District Court of the United States for the Southern 
Division of the Northern District of California; Oscar A. Trippet, 
Judge. 

Action by Charlotte Burton Lerche against the Essanay Film Manu- 
facturing Company. Judgment for plaintifï, and défendant brings 
error. Affirmed. 

^=>For othcr cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexée 
267 F.— 23 
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Alfred Wright and Alexander Macdonald, both of Los Angeles, 
Cal., for plaintiff in error. 

W. J. Ford, Henry G. Bodkin, and Léon R. Yankwich, ail of Los 
Angeles, Cal., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an action for damages for 
breach of contract of employaient, br.ought by Charlotte Burton, a 
dramatic motion picture actress, against the Essanay Film Manufac- 
turing Company, in which a jury rendered a verdict in favor of the 
défendant in error against the plaintifif in error in the sum of $8,200, 
upon which a judgment was duly entered. At the inception of the trial, 
it appeared that the plaintiff had married since the institution of the 
action, and upon motion her name was changed, so as to appear as 
Charlotte Burton Lerche. Throughout the entire proceedings, the 
plaintiff, who is the défendant in error hère, was referred to as "Miss 
Burton," and she will be so referred to in this opinion. The plaintifï 
in error will be referred to as the "company." 

The complaint contained two causes of action. In the first cause of 
action it is alleged that the company contracted to employ Miss Burton 
as a motion picture actress for the period of one year, beginning the 
27th day of November, 1916, at a salary of $200 weekly during ail of 
fiaid year; that on the 30th of November, 1916, Miss Burton entered 
upon her employment under said contract, and thereupon fulfilled and 
performed her part of said contract according to its terms until about 
the 12th day of February, 1917, when the company willfuUy and with- 
out any lawful cause whatsoever refused to permit her to continue 
further in her employment under said contract and discharged her 
therefrom. It is alleged that Miss Burton was, and at ail times has 
been, and is, ready, able, and willing to perform ail the terms, require- 
ments, and conditions of said contract on her part to be performed. It 
is alleged that by reason of the discharge of Miss Burton she has been 
damaged in the sum of $8,200. 

In a second cause of action Miss Burton alleged that she was em- 
ployed for the period of one year as a dramatic motion picture actress ; 
that the company further contracted to give and furnish her a large 
amount of favorable publicity as such dramatic motion picture actress 
in the newspapers throughout the United States, and to présent her 
in leading emotional dramatic rôles in ail motion pictures produced by 
the company during the term of her employment requiring the services 
of an emotional dramatic. motion picture actress. 

The company in its answer denied the allégations of the complaint, 
and particularly denied that the company entered into a contract with 
Miss Burton for her services as a motion picture actress, or for any 
other services, for a period of one year, and averred in its first separate 
answer that the company agreed to employ Miss Burton for no definite 
period of time in the nature of what is generally known in the theatri- 
cal profession as a "try-out" ; that is to say, an employment from week 
to week on trial, for the purpose of ascertaining whether or not Miss 
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Burton would be suitable to the Company for parts that would be 
assigned to her by the company as a motion picture actress in the scé- 
narios and plays selected by the company, and for such services the 
company would pay her the sum of $200 per week. 

In an amended answer the company alleged that it had paid Miss 
Burton a salary of $200 per week for the first 10 weeks ; that it had 
assigned her to a principal part in a photoplay, and requested her to 
accept and play the part, which she refused to do, and because of such 
refusai the company terminated the contract. The company also al- 
leged that by agreement with Miss Burton the contract had been termi- 
nated and abandoned on January 29, 1917. 

At the trial, upon the conclusion of the évidence on behalf of Miss 
Burton, the court dismissed.the second cause of action, and the case 
proceeded to a conclusion upon the first cause of action, and a verdict 
was rendered thereon in favor of Miss Burton in the sum of $8,200. 
From the judgment entered upon this verdict the company brings the 
case hère upon writ of error. 

It appears from the record that the Essanay Film Manufacturing 
Company is a corporation organized and doing business under the laws 
of the State of Illinois, with a plant in the city of Chicago ; George K. 
Spoor, at the time mentioned in the complaint, was président of the 
corporation, residing in Chicago; the employment of Miss Burton by 
the company at a salary of $200 per week was admitted by the com- 
pany's separate and amended answer, and by the testimony of Mr. 
Spoor, the président of the company. Whether that employment was 
to continue for the period of one year, as claimed by Miss Burton, or 
from week to week only, as claimed by the company, was the first 
question raised by the complaint and separate answer. 

The évidence supporting the verdict in favor of Miss Burton was a 
telegram, dated at Chicago November 15, 1916, addressed to Charlotte 
Burton, Santa Barbara, Cal., in which it is stated : 

'"Mr. Spoor lias agreed on two hundred for flrst year and with option 
on second year at three hundred. Suggest you arrange to corne at once. I 
will make contract agreeable to you on arrivai. [Slgned] V. K. Day." 

[1] Counsel for the company objected to this telegram, on the 
ground that no authority had been shown for sending the telegram 
seeking to bind the défendant company without obtaining from Mr. 
Day any statement or any description of the duties of his employment, 
other than the bald statement that he was the business manager of the 
corporation, whether thèse duties involved at that time the employing 
of actors or actresses, either for one year or for two. The court over- 
ruled the objection, referring to some statement not in the record, 
made by the attorney for the plaintifï on opening the case to the jury, 
and for the further reason that "Miss Burton had gone on there in 
pursuance of this telegram, and gone to work and received the com- 
pensation for it." There was the further obvious answer to the objec- 
tion that Mr. Day did not assume to employ "actors or actresses for 
one year or for two." What he stated in the telegram was that "Mr. 
Spoor bas agreed on two hundred for first year and with option on 
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second year at three hundred." Was this statement true or false? 
This was the only question that could be raised on this telegram. 

[2] Day testified that he was employed by the company in the ca- 
pacity of business manager, and had held that position since 1910, and 
had been in the company's employ until June 1, 1919; that he first 
met Miss Burton in the latter part of 1916 in Califomia, and discussed 
her employment with the company, but nothing final was said about 
her employment. The witness then went back to Chicago, and then 
had some correspondence with her in the form of letters and telegrams. 
The telegram mentioned above was part of this correspondence. Pur- 
suant to this telegram, Miss Burton went to Chicago, and was paid her 
expenses to Chicago and $200 per week for a period of 9 weeks, when 
she was dismissed. 

The déposition of George K. Spoor, the président of the company, 
was read in évidence. He testified that Day was gênerai ail-round 
man in the city office ; that he was in California in October and Novem- 
ber, 1916, as an employé of the company. The witness first met Miss 
Burton the latter part of November, 1916, at the plant in Chicago, 
when Day introduced the witness to her. He talked with her for a 
few minutes ; nothing was discussed about her becoming an employé 
of the company. The witness never at any time or place talked to her, 
or she to him, about becoming an employé of the company. Mr. Spoor 
admitted that he talked with Mr. Day some time in the early part of 
November or latter part of October, 1916, about employing Miss Bur- 
ton, which he says was for a temporary period at a salary of $200 per 
week; that he said to Day: 

"We wIU pay her salary durlng the time she Is hère, and until we flnd out 
what she can do, and, If she wants to corne for a trial, ail well and good. 
Tou can let her corne, and we will see how good she is, and let you know 
whether we want her or not." 

This déposition was read to Mr. Day upon the trial, who testified 
that— 

"Nothing was ever said in the conversation about a try-out. After explain- 
ing to hlm her présent employment, and her présent salary 'and her 
ability, as I had seen it in pictures and as explained to me, the salary was 
agreed upon at $200 a week, and nothing was said about try-outs or by 
the week. The year was always mentioned." 

If this testimony of Day was true, the employment of Miss Burton 
was by Mr. Spoor, the président of the company, and not by Day ; the 
latter acting in the transaction merely as a clerk or an amanuensis of 
Spoor in reducing the agreement to writing in the form of the tele- 
gram to Miss Burton. Spoor does not deny that Day had authority to 
send the telegram and engage Miss Burton. 

Hère was a direct contradiction between the testimony of thèse two 
witnesses with respect to the term of the employment, a controlling 
fact in the case. The attending circumstances were in favor of Day's 
testimony. He did not assume to employ her while he was in Cali- 
fornia. He submitted the question of her employment and the terms 
to Mr. Spoor. The telegram was sent immediately after the conversa- 
tion respecting the employment and terms. Spoor said to Day, "You 
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can let her corne," and the employaient was waiting upon that telegram. 
Miss Burton accepted the terms and proceeded to Chicago, where she 
was paid her expenses and a salary of $200 a week for 9 weeks. The 
further fact that when Miss Burton called upon Mr. Spoor in Chicago, 
upon her reporting there for employment, "nothing was said about 
her becoming an employé of the company," tends to show that Mr. 
Spoor treated that feature of Miss Burton's relation to the company as 
a closed incident. The question was one of fact as to whether the tele- 
gram correctly stated Mr. Spoor's action in the matter, and was sub- 
mitted to the jury for its finding. The finding was in favor of the 
plaintiff. 

It is true that the testimony was permitted to take a wider range 
concerning the negotiations leading up to the final engagement of Miss 
Burton; but ail of thèse matter s were subordinate to the controlling 
question: Did Mr. Spoor authorize the employment, as set forth in 
the telegram to Miss Burton dated November 15, 1916? If he did, 
the contract was entered into as alleged in the complaint. The jury so 
found, and that disposes of that question, and also the objection that 
the court erred in admitting the telegram in évidence. 

[3] It is true the court submitted to the jury the question whether 
Day had authority to employ Miss Burton; but this instruction must 
be treated in the light of the évidence as referring to the employment 
in accordance with the terms of the telegram, and not that Day as- 
sumed any independent authority in the transaction. 

[4] The court did not err in refusing the appHcation of counsel for 
the company to file an amendment to its answer setting up the statute 
of frauds. The ground upon which this appHcation was made was that 
the contract proven was an oral contract entered into with Day. That 
question is disposed of by the évidence and the verdict of the jury that 
the contract entered into was evidenced by the telegram to Miss Bur- 
ton, signed by Day, and authorized by Spoor, dated November 15, 
1916. It is not questioned that the telegram, if authorized, was a suffi- 
cient writing under the statute of frauds. There was no material 
variance between the proof and the allégations of the complaint con- 
cerning the terms of the employment of Miss Burton. The ruling of 
the court on that question was also correct. 

[5] Concerning Miss Burton's discharge from the employment of 
the company, it appears from the évidence that Miss Burton had re- 
ported for employment at the office of the company in the latter part 
of November, 1916; that she continued subject to call for about 9 or 
10 weeks, when she was given a comedy play entitled "Black Cat 
Comedy" by the director. She protested that there must be some mis- 
take, as she did not do comedy. She appealed to a Mr. Eubank, who 
it appears had cast her in this play. Obtaining no satisfaction from 
him, she appealed to Mr. Spoor, to whom she reported in substance that 
she had been cast in a "Black Cat Comedy"; that she did not do 
comedy, and could not hope to make good ; that she was absolutely in- 
experienced in comedy, and that she was a dramatic actress. Mr. 
Spoor made inquiry concerning the assignment, and she said to him : 
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. "Perhaps Mr. Eubank does not know my work. However, I said, I hâve 
told Mr. Day, and Mr. Van Dyke, and Mr. Toung, who are directing hère, 
that there are three plctures of mine down town showing in the theaters 
which will glve them a very good idea of the nature of the acting I hâve been 
doing, and I told him I would be awfully glad if he would run off some of 
my stufE to see my work, and he said that he had enjoyed my still pictures; 
that is, still pictures are pictures taken of situations. I said, 'Oh, you saw 
my still pictures?' He opened a drawer in his desk, and took out about 
200 pictures of situations I wàs in. He said, 'I hâve enjoyed them very much.' 
I said, 'You can readily see, Mr. Spoor, I am a dramatic actress, because of 
the situations of mine, the stills ;' and he looked thejn over, and he was 
very lovely, and he said, 'Well, you had better calm yourself down now ; go 
to your dressing room, to your hôtel, and I will take tliis up.' " 

The testimony of Mr. Spoor relating to this interview is as follows : 

"The second and last time I saw Miss Burton, she came to me alone to my 
office at the Essanay plant, and told me that Mr. Eubank had cast her in a 
two-reel production, and that she would not appear in a two-reel production, 
because she had been engaged to appear as leading woman for Mr. Walthal in 
flve-reel productions, or at least other flve-reel productions. I told her that 
that could not be so, as I had no knowledge of that fact, and that I had other 
people on the pay roU drawing as much or more money than she was, people 
who were better known, and they were expected to appear in any productions, 
whether one, two, or five réels, that we would cast them In, and stated that I 
would expect her to appear in the two-reel production that Mr. Eubank had 
cast her for. I also told her that we did not know what her work was, and 
had no way of telling, unless she appeared In this production, and that we 
would hâve no way of telling, and I expected her to take the part. She 
said, 'I would rather not. I would rather wait for a flve-reel production' I 
said, 'I expect you to take this part and show us what you can do.' She 
made no reply to this, but left the office." 

A number of days after that interview Miss Burton received the 
following notice of dismissal: 

"Chicago, January 29, 1917, Miss Charlotte Burton, Essanay Studio, Chica- 
go, Illinois — Dear Miss Bitrton : We hereby give you notice that your services 
will not be required after two weeks from this date. Very truly yours, Es- 
sanay Film Manufacturing Company, George K. Spoor, Président." 

After receiving this notice, she tried to see Mr. Spoor about the dis- 
missal and its cause, but was unable to secure an interview with him. 
Spoor testified that she left the employ of the company because she 
refused to accept the part Mr. Eubank had cast her for, and Eubank 
so notified him, and he gave her notice of dismissal. Mr. Eubank 
testified that she had refused to play the part he had assigned her in 
the "Black Cat Comedy." Miss Burton testified that she had not re- 
fused to play it, but had protested against playing it, because she did 
not do comedy. She had previously testified that she was absolutely 
inexperienced in comedy, and could not hope to make good. 

[6] The court submitted to the jury the question whether Miss Bur- 
ton had refused to perform her duties, referring to the testimony, and 
to the fact that notice of discharge did not specify why she was dis- 
charged and the further fact that she could not find out why she was 
discharged. The court also instructed the jury that — 

"Where an actress is engaged to perform services, and where the contract 
is sllent as to the nature and character of rôles to be played by such actress, 
you hâve a right to infer that she was to play in photoplays of the same 
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nature and character that she was capable of doing, and which the défendant 
knew she was capable of doing." 

Miss Burton was a dramatic actress, and the évidence tends to show 
that her character représentations in photoplays were known to Spoor. 
She was cast for a part in a comedy play ; she had had no expérience 
in comedy, and she beheved she could not hope to make good. This 
was a reasonable objection on her part, whether considered as a pro- 
test or a refusai to play, and did not constitute a breach of contract 
on her part. 

In Labatt on Master and Servant, vol. 1, p. 879, the author, in dis- 
cussing what constitutes a breach of duty on the part of the servant, 
says : 

"Nor bas the master any rlght to require that the servant shall elther tem- 
porarily or continuously engage in work which is dlstinctly and manifestly 
qulte outside the circle of the duties incident to his iwsition. The question 
whether in any given instance the work is of this description Is one of fact. 
The material éléments to be considered in determining this question are the 
gênerai nature of the employment to which the contract relates, or capabill- 
ties which the servant was known to possess when he was engagea." 

We are of the opinion that there was no error in submitting this 
question whether Miss Burton had been guilty of a breach of contract 
to the jury as a question of fact, to be determined in the light of ail 
the surrounding circumstances. We find no prejudicial errors in the 
admission of évidence over the objection of counsel for the company 
or the instructions to the jury. 

The judgment of the District Court is accordingly affirmed. 



AKIRA ONO V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. September 7, 1920.) 

No. 3451. 

1, Allens '@=»54 — Spécification of inimaterial statut« în Secretary of Labor's 
déportation order immaterial. 

Where the order of the Acting Secretary of Labor, dlrecting the arrest 
of a Japauese per.son and that he be granted a hearing, to show cause 
why he should not be deported, recited that he had entered the United 
States In violation of Act Feb. 5, 1917, sueh récital was immaterial, though 
the entry occurred before the passage of the act ; the question for déter- 
mination in the déportation proceedings being whether the alien was law- 
fully in the United States and whether there existed any authority for 
his déportation. 

8, Aliens <S=»39 — Comgress may restrict immigration. 

Congress by statute may forbid aliens from coming into the United 
States, and may provide for their expulsion, devolving upon the executive 
department or Its subordinate oflScers the duty of carrying out the law. 

3. Aliens «©=54 — ^Action of executive department under déportation statute 
final when proceeding is fairly conducted. 

The action of the executive department or its subordinate offieers under 
déportation statutes is final, when hearfngs are fairly conducted. 

®=For other cases see same topio & KEy-N0MBER in ail Key-Numbered Dlgests & Indexes 
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4. Evidence <S=>H — tJndicial notice taken of historical events. 

Courts wiU take judlclal notice ot hlstory, such as the protest of the 
Japanese government agalnst the proclamation of Président Eoosevelt 
speciflcally reclting that passports Issued to Japanese laborers were be- 
ing used for the purpose of enabling the holders to enter the continental 
territory of the United States, as well as the subséquent so-called "gen- 
tlemen's agreement." 

5. Aliens <S='46 — Japanese laborer not entîtled to admission. 

Under Act Feb. 20, 1907, providing that, when the président shall be 
satisfled that passports issued by any foreign government to Its citizens 
to go to other countries are belng used for the purpose of enabling the 
holders to corne Into the continental territory of the United States, the 
Président may refuse to permit such citizens to enter the continental 
territory of the United States, as well as the proclamation of Président 
Eoosevelt superseded by the so-called "gentlemen's agreement" between the 
United States and Japan and the proclamation of Président Tatt, a 
Japanese laborer is not entitled to enter the continental United States, 
even though he left Japan without passport. 

6. Aliens ®=>53 — Japanese laborer, wlio entered United States witliout pass- 

port, may b« deported witliin flve yeors. 

Under Act Feb. 5, 1917, a Japanese laborer, who entered the United 
States surreptitiously without passport, deserting a vessel on which he 
was a coal passer, may, bis entry being unlawful under Act Feb. 5, 1917, 
and the presidential proclamations, be deported flve years thereafter. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; Benjamin F. 
Bledsoe, Judge. 

Pétition by Akira Ono for a writ of habeas corpus to obtain release 
from custody in déportation proceedings by the United States. From 
a judgment denying relief, petitioner appeals. Affirmed. 

J. Marion Wright, of Los Angeles, Cal., for appellant. 
Robert O'Connor, U. S. Atty., and W. F. Palmer, Asst. U. S. Atty., 
both of Los Angeles, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellant petitioned the court below 
for a writ of habeas corpus to inquire into his alleged illégal imprison- 
ment, after hearing which matter the court dismissed tiie writ and 
remanded the petitioner to the custody of the Immigration Department 
of the government, for déportation. The record of the proceedings 
of the government against him were made a part of the pétition, 
and it shows, among other tliings, the appellant to be a native and sub- 
ject of the empire of Japan and an unskilled laborer, and that he left 
that country December 30, 1914, via England, arriving at Galveston, 
Tex., by ship on which he was a coal passer, about March 1, 1915, 
and there deserted the ship and unlawfully entered the United States, 
where he has remained ever since. In his testimony he admitted that 
he had no passport of any kind at the time of leavmg Japan. At the 
time of his arrest five years had not elapsed, but more than three years 
had since his entry into this country. 

[1] The record shows that the order of the Acting Secretary of 
Labor, directing the arrest of the appellant, and that he be granted a 

€=3Poi Other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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hearing to enable him to show cause why he should not be deported in 
conformity with law, recited that évidence had been submitted to that 
officiai from which it appeared that the said alien had been found in 
the United States — 

"In violation of the Immigration Act of February 5, 1917, for the folio wlng, 
among other, reasons : That he entered and Is within the United States In 
violation of the sixth provlso of section 3 of the above-mentioned act (rule 
11)." 

That proviso reads as f ollows : 

"That whenever the Président shall be satisfled that passports issued by any 
forelgn government to its cltlzens or subjects to go to any country other than 
the United States, or to any Insular possession of the United States or to the 
Canal Zone, are Ijelng used for the purpose of enabllng the holder to conae 
to the continental territory of the United States to the détriment of labor con- 
ditions therein, the Président shall refuse to permit such citizens or subjects of 
the country issuing such passports to enter the continental territory of the 
United States from such other country or from such insular possession or from 
the Canal Zone." Comp. St. 1918, Comp. St. Ann. Supp. 1919, S 428914b. 

The mention of that clause of the statute of February 5, 1917, by 
the Assistant Secretary, we regard as unimportant, not only because 
it was so mentioned as one only of the reasons for his action, but 
mainly for the reason that the real question is whether the case shows 
that the appellant was found illegally hère, and, if so, whether there 
exists any légal authority for his déportation. It is not pretended that 
he was not afforded a full and fair hearing upon those questions by 
the immigration officers. See Guiney v. Bonham (C. C. A.) 261 Fed. 
582, 584, and cases there cited. 

[2,3] It is well-settled law that Congress by statute may forbid 
aliens from coming into the United States, and may provide for their 
expulsion, devolving upon the executive department, or its subor- 
dinate officers, the right and duty of carrying out the law, and that the 
action of that department, within the authority of the statute, is final, 
provided its proceedings are fairly conducted. Low Wah Suey v. 
Backus, 225 U. S. 460, 32 Sup. Ct. 734, 56 L. Ed. 1165, and cases there 
cited. 

[4, 5] It only remains to consider, therefore, whether the entry of 
the appellant into the United States was unlawful, and, if so, whether 
there was any statutory authority for his expulsion. That he deserted 
his ship, had no passport from his own country, and smuggled him- 
self into this, was practically admitted by himself. The last proviso 
of section 1 of Act Feb. 20, 1907, entitled "An act to regulate the 
immigration of aliens into the United States" (34 Stats. 898, c. 1134), 
reads : 

"Provided further, that whenever the Président shall be satisfled that pass- 
ports issued by any forelgn government to its citizens to go to any country 
other than the United States or to any Insular possession of the United States 
or to the Canal Zone are being used for the purpose of enabllng the holders 
to come to the continental territory of the United States to the détriment of 
labor conditions therein, the Président may refuse to permit such citizens of 
the country Issuing such passports to enter the continental territory of the 
United States from such other country or from such insular possessions or 
from the Canal Zone." 
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Under and in pursuance of the last-mentioned act of Congress 
the Président, on the 14th day of March, 1907, issued this procla- 
mation : 

"Whereas, by the act entltled 'An act to regulate the Immigration of aliens 
into the United States,' approved February 20, 1907, whenever the Président 
Is satlsfled that passports Issued by any forelgn government to Its cltlzens to go 
to any country other than the United States or to any insular possession of 
the United States or to the Canal Zone, are being used for the purpose of 
enabling the holders to corne to the continental territory of the United States 
to the détriment of labor conditions therein, it Is made the duty of the Prés- 
ident to refuse to permit such cltlzens of the country issuing such passports to 
enter the continental territory of the United States from such country or 
from such insular possession or from the Canal Zone ; 

"And whereas, upon sufiSclent évidence produced before me by the Depart- 
ment of Commerce and Labor, I am satlsfled that passports issued by the 
government of Japan to eitizens of that country or Korea and who are labor- 
ers, skilled or unskilled, to go to Mexico, to Canada, and to Hawaii, are being 
used for the puriwse of enabling, the holders thereof to come to the continental 
territory of the United States to the détriment of labor conditions therein : 

"I hereby order that such cltlzens of Japan or Korea, to wit, Japanese or 
Korean laborers, skilled and unskilled, who hâve received passports to go to 
Mexico, Canada, or Hawaii, and come therefrom, be refused permission to 
enter the continental territory of the United States. 

"It is further ordered that the Secretary of Commerce and Labor be, and 
he hereby is, dlrected to take, through the Bureau of Immigration and 
Naturalization, such measures and to make and enforce such rules and régula- 
tions as may be necessary to carry this order Into effect." 

Courts take judicial notice of the history of the country, and con- 
sequently this court knows what is known to every well-informed 
person, that the Japanese government made objection to the lan- 
guage employed in the foregoing proclamation of Président Roosevelt 
of March 14, 1907, resulting in what is commonly known as the "gen- 
tlemen's agreement" between the two countries, by which the govern- 
ment of Japan agreed to issue no more passports to its laborers under 
which they might enter the continental portion of the United States, 
and in thrs modified proclamation by Président Taft, issued February 
24, 1913 : 

"Whereas, by the act entltled 'An act to regulate the immigration of aliens 
Into the United States,' approved February 20, 1907, whenever the Président 
Is satlsfled that passports issued by any forelgn government to its cltlzens to 
go to any country other than the United States or to any insular possession 
of the United States or to the Canal Zone, are being used for the purpose of 
enabling the holders to come to the continental territory of the United States 
to the détriment of labor conditions therein, it is made the duty of the Prési- 
dent to refuse to permit such eitizens of the country issuing such passports 
to enter the continental territory of the United States from such country or 
from such insular possession or from the Canal Zone; 

"And whereas, upon sufficient évidence produced before me by the Depart- 
ment of Commerce and Labor, I am satlsfled that passports issued by certain 
forelgn governmenta to their eitizens or subjects who are laborers, skilled or 
unskilled, to proceed to countries or places other than the continental terri- 
tory of the United States are being used for the purpose of enabling the 
holders thereof to come to the continental territory of the United States to 
the détriment of labor conditions therein ; 

"I hereby order ihat such allen laborers, skilled or unskilled, be refused 
permission to enter the continental territory of the United States. 

"It Is further ordered that the Secretary of Commerce and Labor be, and 
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he hereby Is, directed to take, through the Bureau of Immigration and Natur- 
alization, sueh measures and to make and enforce such rules and régulations 
as may be neeessary to carry this order into effect." 

It is obvious, therefore, that even if the appellant had arrived at 
Gai veston with a passport from his govemment and had sought by 
reason thereof- entry into this country, the immigration officiais at 
Galveston would hâve, as in duty bound, denied him admission; a 
fortiori, his surreptitious entry into the United States was clearly un- 
lawful. 

[6] Belonging, as the appellant clearly did, to a class, to wit, that of 
unskilled laborers, denied the right of entry into the United States 
by virtue of the Act of February 20, 1907, and the presidential proc- 
lamations promulgated under and pursuant thereto that hâve been set 
out, he was by the express provision of section 19 of the Act of Feb- 
ruary 5, 1917 (39 Stat. 874, 889 [Comp. St. 1918, Comp. St. Ann; 
Supp. 1919, § 4289i4:jj]), subject to déportation at any time within five 
years from the time of his entry. Section 23 of the same act required 
the Commissioner General of Immigration under the direction of the 
Secretary of Labor, to prescribe suitable rules and régulations for 
carrying out the provisions of the act, by virtue of which authority 
certain rules and régulations were made and adopted by the executive 
department for, among other things, the déportation within five years 
of any alien who entered the continental territory of the United States 
prior to May 1, 1917, and who was at the time of such entry a mem- 
ber of any one of the classes denied admission thereto by virtue of any 
provision of the above-mentioned Act of February 20, 1907 (rules 
11 and 13). 

It may be added that the sixth proviso of section 3 of the Act of 
February 5, 1917, referred to in the order of arrest issued by the Act- 
ing Secretary of L,abor is, as will be readily seen, substantially and 
almost literally the same as the last proviso of the Act of February 20, 
1907. 

The judgment is affirmed. 



BICHMOND CEDAB WORKS v. TOREMAN BLADES LUMBEB CO. 

(Circuit Court of Appeais, Fourth Circuit. July 10, 1920.) 
No. 1775. 

1. Evidence «©='121(6) — ^Déclarations by possessor, daiming title, are c»m- 

petent as res gestte. 

Déclarations made by one In possession of land that he held it as his 
own are admissible to show adverse possession, as explanatory of the 
possession and part of the res gestse. 

2. Evidence ■^='273(4) — Déclarations of possessor, dain^ng to hold under 

another, are compétent. 

Déclarations by a person in possession of land that he held it for an- 
other, who claimed ownership, are compétent to establish adverse posses- 
sion, whether the possessor was a tenant of the elaimant, or was a slave 
belonging to the elaimant, who could not claim possession in his own 
right. 

@=9For otber caeea see same toplc & KBY-NUHBER in ail Ker-Nuiut>ered Dlgests & Indexe* 
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3. Evidence <@=»26&— Witnesses ®=»38-'Testiiiu>Dy and déclarations made hj 

slaves acfatdssible. 

Slnce the removal of the dlsablllty of slavery, the testimony of former 
slaves as to transactions occurring durlug thelr slavery, and testimony 
as to acts and déclarations by slaves, are as compétent as though tlie 
State of slavery had never existed. 

4. Adverse possession <S=27 — Evidence held to show possession by slaves. 

In an action of trespass, where défendant claimed by adverse posses- 
sion under color of title, évidence held suffieient to sustain the jury's 
flnding that slaves were in possession under defendant's predecessor In 
title, and that the cabin in whicb they lived was located on the disputed 
tract. 

5. Appeal and error «S^lOSSd) — Admission of irrelevant documents subse- 

queotly eixcludeâ îs harmless. 

Error in the admission in évidence of documents, which it subsequently 
appeared vrere entirely irrelevant, and whlch were then excluded f rom the 
considération of the jury, vyas harmless. 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Elizabeth City; Henry G. Connor, 
Judge. 

Action by the Richmond Cedar Works against the Foreman Blades 
IvUmber Company. Judgment for défendant, and plaintiiï brings er- 
ror. Afïirmed. 

J. S. Manning, of Raleigh, N. C, and J. Kenyon Wilson, of Elizabeth 
City, N. C, for plaintiiï in error. 

A. ï). MacLean, of Washington, N. C. (J. B. Leigh and Aydlett & 
Sawyer, ail of Elizabeth City, N. C., and Small, MacLean, Bragaw & 
Rodman, of Washington, N. C., on the brief), for défendant in error, 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In its complaint Richmond Cedar Works 
allèges ownership of ^"/a interest in a tract of land in the county of 
Pasquotank, N. C, containing 2,081.9 acres and trespass by défendant 
Foreman Blades Lumber Company by cutting timber thereon of the 
value of $120,000. The défendant disclaimed title to ail of the land 
described in the complaint, not included in a conveyance to it from C. 
L. Hinton, and others dated April 1, 1912. It admitted cutting timber 
from the land embraced in that deed, but denied plaintiiï 's title there- 
to. The jury's aifirmative .answer to the following issue decided ail 
the issues in f avor of the défendant : 

"Has the défendant, Foreman Blades Lumber Company, or those under 
vyhom said company claims, been in the possession of the land described in 
the complaint, know^n as the 'Procter Tract,' under known and visible Unes 
and bonndaries, under color of title, for seven years prier to the 9th day of 
July, 1915." 

The plaintiiï made out a complète chain of title beginning with a 
grant from the state of North Carolina to John Hamilton, dated De- 
cember 27, 1792; but there was no proof that it or any of its predeces- 
sors in title had been in possession of the land, and there was aifirma- 
tive proof that none of them had for many years paid any taxes there- 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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on. The last distinct référence until 1911 to the tract of land in dis- 
pute occurring in the plaintiff's chain of title was in a deed f rom Fran- 
cis Johnson to Alexander W. Johnson, dated February 25, 1806. After 
that time the chain of title depended on inheritances and wills, in 
which no spécifie référence was made to this land. In ail the inter- 
vening period of more than 100 years the record discloses no assertion 
of title under the John Hamilton grant. 

The défendant relies entirely on adverse possession under color of 
title. This color of title commences with a tax deed dated September 
8, 1812, held by the court to be invalid as a conveyance, but available 
as color of title. Among the successive deeds constituting color of 
title, one was made in 1831 by Elizabeth Proctor to her son, Fred S. 
Proctor, and one in 1856 by Fred S. Proctor to James W. Hinton and 
W. W. Griffin. In 1857 Grifïin executed a deed to W. R. Abbott for 
his half interest, and in 1860 R. F. Overman, assignée in bankruptcy of 
Abbott, conveyed to James W. Hinton Abbott's interest in the property. 

[1] The first question is whether there was compétent évidence of 
adverse possession in defendant's predecessors in title between 1831 
and 1860, and the effect of that évidence. There is no dispute that dur- 
ing this period the land was known as "the Proctor land." No other 
Proctors appear in the record, except those f rom whom the défendant 
derived color of title. Thèse were Elizabeth B. Proctor, Samuel 
Proctor, her husband, and Fred S. Proctor, her son. Very old negroes 
in the neighborhood testified that they had always known the land as 
the Proctor land ; that a negro, Bill Mathias, who belonged to some of 
the Proctors, lived on the land for a much longer period than 7 years, 
and died there in 1857 ; that his wife, who was a free woman, con- 
tinued to live there until she died in 1866. David Hinton, one of thèse 
witnesses, testified that Bill Mathias told him that he belonged to Mr. 
Fred Proctor, and that he had put him on the land. John Gallop testi- 
fied that Bill Mathias told him that he was in possession under Fred S. 
Proctor, who put him on the land. Thèse last statements, attributed to 
Bill Mathias, are the only portions of the évidence recited which are 
attacked as incompétent. Thèse déclarations of Mathias were in eflfect 
a claim to hold under Fred S. Proctor adversely to the plaintiff's pred- 
ecessors in title. Surely if Proctor had been on the land himself, and 
had asserted that he held it as his own, there would hâve been no ques- 
tion as to the admissibility of the testimony. Such statements are acts 
explanatory of the possession and are part of the res gestae. Yates v. 
Yates, 76 N. C. 142, 147, 148; Bunch v. Bridgers, 101 N. G. 58, 7 
S. E. 584; 16 Cyc. 1170; 2 G. J. 273. 

[2, 3] The authorities make the rule equally clear that one who is 
holding under another may assert the source of his possession as a 
claim against the true title in f avor of the person under whom he holds. 
It is true that Mathias was a slave, and could not assert title in himself, 
nor could his possession inure to his own benefit. So, also, a tenant 
cannot assert title in himself, nor can his possession inure to his own 
benefit ; but the slave holds for his master, the tenant for his landlord, 
and there is no reason for receiving the déclaration of a tenant, as- 
serting his possession to be under his landlord, which does not apply 
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with equal force to a slave asserting his possession for his master. 
Since the removal of the disability of slavery, the competency of testi- 
mony of former slaves as to transactions taking place while they were 
in a State of slavery has never been questioned. Testimony as to acts 
done and statements made by former slaves while in a state of slavery, 
if otherwise compétent, stands on the same footing. Mathias' assertion 
of his holding under his master was an act, and not testimony taken at 
the time. 

[4] But, even if thèse statements of Bill Mathias be excluded, the 
jury could not hâve escaped the inference that he held the land for 
Fred S. Proctor ; for the évidence was that the Proctors, who claimed 
the land, were Elizabeth and her son, Fred S. Elizabeth conveyed to 
Fred S. in 1831, and after that date could not hâve been claiming the 
land. This leaves no Proctor for whom Mathias could hâve been hold- 
ing as a slave, except Fred S. Thus it appears that the uncontradicted 
évidence shows that no other reasonable conclusion could hâve been 
reached, except that Mathias held for Fred S. Proctor. There was 
no testimony whatever tending to rebut that of thèse old negroes, 
except as to location, and we can find no reason in the record for dis- 
carding it. It seems to us, therefore, the jury were bound to find that 
Bill Mathias was the slave of Fred S. Proctor, that the possession of 
Bill Mathias of the land he was on was adverse to the true title, that 
it continued for more than 7 years, and that it inured to the benefit of 
Fred 'S. Proctor, under whom the défendant claims. 

The testimony as to the location of the house of Mathias on the 
Proctor land seems to us conclusive. It was fumished by the old 
negroes and J. H. Hinton, who were familiar with its location, and con- 
firmed by the surveyor, Dudley, who saw the évidence of clearing and 
cultivation on the land in dispute. Against this there is no testimony 
whatever, except that of D. O. Newberry, an agent of the plaintiff, 
who looked after its litigation, to the effect that he went on the Proc- 
tor land with Eli j ah Edge, one of the old negro witnesses, that he saw 
the lines of the Proctor tract, and that the place where old Mathias 
and his wife lived, as indicated to him by Edge, was off the Proctor 
land. Thus if is apparent that the location of the Mathias house on the 
land in dispute was proved by such an overwhelming prépondérance 
of the évidence that it would hâve been the duty of the trial judge to 
set aside a verdict based on an opposite conclusion. 

As the évidence recited required a verdict for the défendant on the 
issue presented to the jury, we do not think discussion of the numerous 
and somewhat refined assignments of error would be of value. There 
was évidence, also, of adverse possession under color of title by con- 
tinuous cutting of timber for 7 or 8 years under color of title by those 
under whom défendant claims. This évidence was properly submit- 
ted to the jury. 

[5] The District Judge, in the course of the trial, admitted some 
documents over the objections of the plaintifï's counsel. Since thèse 
documents turned out to be entirely irrelevant, and were excluded 
from the considération of the jury, the error of the admission was 
harmless. Careful examination of the record is convincing that the 
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case was tried with the utmost fairnèss and submitted to the jury 
by a charge which was exceedingly libéral to the plaintiff. 
Affirmed. 



FIDELITY & DEPOSIT CO. OF MARYLAND v. BANK OF CHARLESTON, 
NAT. BANKING ASS'N. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1920.) 
No. 1791. 

1. Banks and bankii^ <@^140(3) — Payment of dieck on unauthorized indorse- 

ment is conversion of payee's property. 

A bank, which cashed a check on indorsement by its agent, with knowl- 
edge that the indorsement was unauthorized, and charged the check against 
the drawer's account, is liable to the payée of the check for conversion 
of his property, though it would not be liable to him In an action for 
breach of eontract. 

2. Pleadii^ '&=>2U{3) — Deniurrer held to admit knowledfee of agent's au- 

thority. 

A bank cannot rely upon the trust and confidence reposed for years 
by the payée of a check In its agent as a défense to payment of the check 
on the agent's indorsement, where it admitted by demurrer that it had 
knowledge that the agent was not authorized to Indorse the check. 

3. Pleading <S=>'192(2) — ^Insufficiency as to détails does not render complaint 

demurraUe. 

An objection that the allégations of the complaint are not suflSclent to 
inform défendant fuUy as to the transactions referred to therein does not 
support an order sustaining a demurrer to the complaint, though défend- 
ant would be entitled to hâve the complaint ameuded in those respects. 

Rose, District Judge, dlssenting. 

In Error to the District Court of the United States for the £astem 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Action by the Fidelity & Deposit Company of Maryland against the 
Bank of Charleston, National Banking Association. Judgment for 
défendant on sustaining demurrer to the complaint, and plairitifï brings 
error. Reversed. 

This is a civil action, Instituted in the District Court of the United States 
for the Eastern District of South Carolina, by the Fidelity & Deposit Company 
of Maryland against the Bank of Charleston, S. C, for damages, amounting 
to $5,000, with interest, for the conversion of a check. The facts as set forth 
in the complaint show : 

That F. W. Wagener & Co. dellvered to T. Moultrie Mordecai, as agent of 
the Deposit Company, a check on the bank for $5,000, payable to the order 
of the deposit company; the check being given as collatéral security and in 
considération of the deposit company beeoming surety on a recognlzance bond 
of one Keenan. That the said Mordecai, without the knowledge, permission, 
or consent of the deposit company, indorsed sald check by indorsing thereon 
"Fidelity & Deposit Company of Maryland, by T. Moultrie Mordecai, At- 
torney in Fact," and presented the check to the bank for payment. That the 
check was paid, and the bank charged such payment to the account of, and 
returned it to, the drawer. That Mordecai was not authorized by the deposit 
company to indorse the check or collect the same, and payment to him by the 
bank was unwarranted, unauthorized, and without the knowledge or consent 

<Êr35For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indeztis 
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of the plalntlff, and that the bank knew or should hâve known that It had no 
rlght to make such payment. That Mordecai dld not pay over to the depoalt 
Company the money so collected, nor has It received the same from any other 
source. 

Thèse facts belng set forth, the eomplalnt then alleged that by reason of 
the above the bank had converted to Its own use property of the plaintiff to 
the value of $5,000, which It refuses to dellver to plalntlff, to hls damage, and 
prays judgment accordlngly. 

The défendant answered, and before trial served notice of oral demurrer 
to eomplalnt, on the grounds that the eomplalnt does not state facts sufficient 
to consûtute a cause of action In that: 

(a) There Is and was no prlvlty of contract between the plalntlff and de- 
fendant In regard to the alleged cheek referred to In the eomplalnt. 

(b) That the payée of a cheek has no rlght of action agalnst the drawee, 
unless and untll It accepts or certifies the same, whlch does not appear upon 
the face of the eomplalnt to hâve been done in this case. 

(c) That the duty and UablUty of the défendant bank, If any, by reason of 
thé facts and circumstances alleged In the eomplalnt, would be to F. W. 
Wagener & Co. only, and not to the plalntlfC herein. 

The demurrer was sustalned, and the complqint dismlssed, and the case 
comes hère on wrlt of error. 

J. N. Nathans, of Charleston, S. C, and Washington Bowie, Jr., of 
Baltimore, Md. (Nathans & Sinkler, of Charleston, S. C, on the brief), 
for plaintifï in error. 

Frederick H. Horibeck and Julian Mitchell, both of Charleston, S. 
C. (Mitchell & Smith, of Charleston, S. C, on the brief), for défendant 
in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The plajntifï in error will be referred to as plaintiff, and the défend- 
ant in error as, défendant; such being the relative positions the par- 
ties occupied in the court below. 

The défendant, having filed a demurrer, thereby adraitted ail the 
allégations contained in the complaint, to wit, that Mordecai had no 
authority to indorse the cheek or collect the same ; that the bank knew, 
or should hâve known, that it had no right to pay the cheek ; that the 
bank came into possession of the cheek with that knowledge ; that it 
charged Wagener's account with the same, and thereupon came into 
possession of the proceeds thereof, which were the property of the 
plaintiff, and it has not paid them over to the plaintiff, or any one au- 
thorized to receive the same, and refuses to do so; and that the bank 
turned over- the cheek to the drawer. 

[ 1 ] The vital question hère is as to whether the conduct of the bank 
as respects the cashing of the cheek was such as to render it liable 
for conversion. Is it reasonable to contend that, where a bank cashes 
the cheek of another on the indorsement of a third party, who it 
knew was not authorized to make such indorsement, the bank should 
be exonerated on the ground that there was no privity between the 
payée of the cheek and the bank ? Are the facts in this case, as alleged 
and admitted, in harmony with those of the décisions relied upon by 
counsel for défendant? In the case of First National Bank v. Whit- 
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man, 94 U. S. 343, 24 L. Ed. 229, it was held that the payée of a 
check, before it was accepted by the drawee, could not maintain an 
action against the banl< on which it was drawn. The court, in that 
case, refers to the opinion of Mr. Justice Davis in the case of Bank 
of the Republic v. M illard, 10 Wall. 152, 19 L. Ed. 897, as leaving little 
to add upon this subject by way of illustration or authority. It also 
deals with the question of the acceptance of a check by a bank wherein 
it would be liable to the holder. There it appeared that the bank 
had made a weekly statement to the drawer of the check of deposits 
received and payments made, and had returned the check as having 
been paid. It also appears that the amount of the check was entered to 
the crédit of the bank, and it was contended that this constituted in 
effect an application of the money of the drawer to the use of the 
holder of the check, thereby creating privity between the payée and the 
bank. In discussing this point, the court said : 

"There is no suggestion in tlie évidence that either the bank or Mr. Spinner 
knew that the indorsement of the payée was unauthorized. The bank, we as- 
sume, would not knowiiigly subject Itself to the dangers and liabillties result- 
ing from making payment to one not authorized to recelve It." 

Thus it will be seen that that case is easily distinguishable from the 
case at bar. In this instance, as we hâve said, it is admitted by the 
demurrer that the bank knew the indorsement was unauthorized. 
Therefore, with full knowledge that Mordecai had no right to indorse 
the check, it subjected itself to ail dangers and liabilities that might 
occur by making payment to one not authorized to receive it. 

The case of Laclede Bank v. Schuler, 120 U. S. 511, 7 Sup. Ct. 644, 
30 L. Ed. 704, affirms the doctrine announced in the Millard and Whit- 
man Cases, supra. Mr. Chief Justice Fuller, in delivering the opinion 
of the court in the case of St. Louis 8z San Francisco Railway Co. v. 
Johnston,,133 U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 68, which bears on 
this point, said; 

"It Is settled law in this court that the holder of a bank Check cannot sue 
the bank for refuslng payment, in the absence of proof that it was accepted 
by the bank or chargea against the drawer (Bank of The Republie v. Millard, 
10 Wall. 152 ; First National Bank v. Whitman, 94 U. S. 343, 344 ; Laclede 
Bank v. Schuler, 120 U. S. 511, 514). • ♦ »" 

In the case of Thompson v. Sioux Falls National Bank, 150 U. S. 
231, 14 Sup. Çt. 94, n L. Ed. 1063, it was alleged that the check had 
been issued by the bank (cashier's check) for value received, and duly 
indorsed, and that plaintift had lawfully corne into possession of it in 
due course of business. The défense in that instance was that the 
check had not corne lawfully into possession of the plaintifï in the usual 
course of business, and that its acquisition was ultra vires. Mr. Jus- 
tice Brown, who delivered the opinion of the court, said ; 

"We hâve not deemed it necessary to consider whether this check falls 
within the class upon which we hâve held that no action will lie in favor of 
the holder against the drawee before acceptance. Bank of Republic v. Mil- 
lard, 10 Wall. 152; First Nat. Bank of Washington v. Whitman, 94 U. S. 
343 ; Bull v. Bank v. Kasson, 123 N. T. 105. In any view we hâve been able 
to take of this case, we think the question of plaintiff's title to the check 
267 F.— 24 
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and Its right to recover upon the same should bave beèn left to the jnry 
under proper instructions." 

In the case of Fourth Street National Bank v. Yardley, 165 U. S. 
634, 17 Sup. Ct. 439, 41 L. Ed. 855, the court upheld an équitable assign- 
ment of the amount of the check in question in fayor of the drawee. 
There the question as to the right of the holder of a check against the 
bank was urged, and the previous décisions of the court, were presentèd 
and argued. Mr. Justice White, in delivering the opinion of the court, 
commences with the citation of the previous décisions, beginning with 
the Millard Case. 

When we come to consider the above authorities, we find that the 
Suprême Court of the United States has decided only that an action 
ex contractu on the check by. payée against the bank before acceptance 
will not lie, but it did not décide that an action for conversion could not 
be maintained. On the contrary, as in the Millard and Johnston Cases, 
it is fair to infer that, if it had been shown the bank Kad charged this 
check on its books against the drawer, using that as a basis, plaintiff 
would be entitled to recover on a count for money had and received, 
and it should be remembered that in the Whitman Case it is equally 
reasonable to infer that an action would lie against the bank, if it 
appeared that the bank knew the ihdor sèment was unauthorized. 
Therefore the real question presentèd in this case has not been directly 
passed upon in any décision of the Suprême Court. 

In the case of Siegel v. Kovinsky, 93 Mise. Rep. 541, 157 N. Y. Supp. 
340, the court recognizes the principle contended for by plaintiflF in this 
instance. Among other things, the court in that case said (Syl. 3 
and 4) : 

"In the absence of an Indorsement of a check by one authorlzed thereto 
by hlm, the payée, on a wrongdoer's appropriation of the check, may recover 
from the maker as bis debtor. In such case the payée may aiso recover from 
the bank upon whicb the check is drawn as for a conversion of thë check, or 
of Its proceeds, by the bank's payment to one other than the payée." 

Also the case of Louisville & N. R. Co. v. Citizens' & People's Nat. 
Bank of Pensacola, 74 Fia. 385, 77 South. 104, L. R. A. 1918C, 610, 
sustains the contention of the plaintiflF in this instance. In discussing 
this phase of the question the court said: 

"The flrst count of the déclaration may be considered as one in trover for 
the conversion of a check. The check was the property of fhe plaintiff; it 
was In the plalntifC's possession, for Weekly's possession was the plalntiffs 
possession ; it was taken by the défendant, upon whom It was drawn, and the 
proceeds pald to a person who had no authority from the plaintiff to receive 
it; the account of the drawer was charged with the amount pald, and the 
check was returned to the drawer. • • * The transaction as set forth in 
the déclaration would support a count for money had and received. The 
,check was the bank's authority for paylng to the plaintiff from the account of 
Virgin & Carter the amount of money named in the check. The drawer of the 
Check had the necessary funds on deposlt, and the bank was sol vent. Therefore, 
when the bank took from the funds on hand, or from the funds of Virgin & 
Carter on deposlt, the amount stated in the check, it had in its possession 
for that Instant of time money whlch it should bave pald to the plaintiff; 
but the bank took the responsibillty of saying that a payment to Weekly was 
a payment to the plalntifC. • • • The défendant took up the check and 
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retumed it to the drawer without authorlty from the owner to do so. Thls 
was an Interférence with plaintiff's proi)erty and constltutes a conversion, be- 
cause, when the bank undertook to return the check to the maker, it exercised 
ownership over it. * * * This unauthorized act of ownership deprived the 
plaintifl of the use and possession of the check. Lord EUenborough, C. J., 
sald : 'It might be a hardship upon the défendant, but that by law a person Is 
guilty of a conversion who intermeddles with my property and disposes of it ; 
and it Is no answer that he acted under authority of another who himself had 
no authority to dispose of it.' Stephens v. Elwall, 4. M. & S. 259. * * • 
The section in the Negotiable Instruments Law, providlng that a check of 
itself does not operate as an asslgnment of any part of the funds to the crédit 
of the drawer with the bank, and that the bank is not liable to the holder 
unless and until it aceepts or certifies the check (section 3098, General Stat- 
utes), does not apply. The plaintifC is not sulng the bank for breach of a 
contract in not paying the check. It is suing the bank, because the latter 
has undertaken to exercise ownership ovcr a check which belohged to the 
plaintitf without its authority — because the bank had in its possession funds, 
the proceeds of the check, which It should hâve pald to the plaintiff, but 
negligently failed to do so." 

In the case of Thomson v. Gortner, 73 Md. 474, 21 Atl. 371, the 
Suprême Court of that state, in discussing the question when trover 
will he for the conversion of a promissory note or other negotiable in- 
strument, said; 

"It is well-settled law that trover will lie for the conversion of a promissory 
note or other negotiable instrument, as well as for any other article of Per- 
sonal property. Winner v. Penniman, 35 Md. 163 ; Brown et al. v. Bokee, 
Adm'r, 53 Md. 170." 

In Kansas City Casualty Co. v. Westport Ave. Bank, 191 Mo. App. 
287, 177 S. W. 1092, the court said: 

"We concède that there was no privity of contract between the Inter-City 
Grocery Company and défendant, and hence no right to sue défendant upon a 
contract existed or was assigncd to this plaintiff ; and thus we fuUy recognize 
the soundness of that class of authorlty in which Grocer Co. v. Bank, supra, 
has placed the courts of this state. But the présent action Is not ex con- 
tractu ; it is ex delicto. Défendant bank has not contracted to pay the Inter- 
City Grocery Company the amount of the checks in controversy, but it has 
wrongfuUy intermeddled with them to the exclusion and in disregard of the 
rights of the true owuers, and that is a conversion. A conversion is 'any 
distinct act of dominion wrongfully exerted over one's property, in déniai 
of hls right, or inconsistent with it.' 2 Cooley on Torts, 859. » * • And 
the measure of damages is prima facie the face value of the paper converted. 
• * ■* The giocery company had a choice of remédies ; one of them being 
for the wrong done by défendant. The suggestion is well disposed of in 
Salomon v. Bank, 59 N. Y. Supp. 407, in thèse words : 'A person or corpora- 
tion who couverts a promissory note or chec kto his or its own use is 
liable in damages for the conversion in an amount equal to the amount due 
on the promissory note or check [citlng authorities]. This action is in no 
sensé an action on contract. Undoubtedly, the plaintiffs had a right to sue 
the makers of the checks, respeetively ; but they hâve elected to avoid the 
burden of bringing 24 suits against the drawers of the checks, respeetively, ail 
but one of which suits would be against nonresidents of this state, and they 
hâve sued the défendant, and seek to recover as damages the amount of ail 
the checks in one action. A person whose property has been wrongfully 
converted is not bound to take the same back. He may abandon it from the 
moment of its conversion, and sue for its value.' " 

The cases of Graton, etc., v. Redelsheimer, 28 Wash. 370, 68 Pac. 
879, Robinson v. Bank, 86 N. Y. 404, and Blum v. Whipple, 194 Mass. 
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253. 80 N. E. 501, 13 L. R. A. (N. S.) 211, 120 Am. St. Rep. 553, 
are very much in point, and sustain the contention of the plaintiff. 
The South Carolina courts recognize this principle. In the case of 
Fogarties & Stillman v. State Bank, 12 Rich. 518, 78 Am. Dec. 468, 
the Suprême Court of that state said: 

"It is enough if it appears that ex aequo et bono, the plalntiffs are entitled, 
as between the parties to the suit, and to the instrument, to the money. If so, 
an action lies for monéy had and received to their use." 

[2] It is contended by counsel for défendant that for a number 
of years Mr. Mordecai had built up a very large practice in the city of 
Charleston, and had appeared before this court in numbers of cases, 
and that uiitil the crash came he enjoyed the confidence and acted as at- 
torney and agent for many of the best people of this country, and that 
plaintifif never limited his authority until this particular case, and that 
it now seeks to visit upon the Bank of Charleston the conséquences of 
a dereliction in duty of their own agent, who for many years enjoyed 
their fullest confidence. 

This argument cannot avail the défendant. The fact that Mr. 
Mordecai at one time enjoyed the confidence of the plaintiff, as well as 
the défendant, under the pleadings of this case, is not material, and 
could not be considered on a demurrer. It may or may not avail the 
défendant as a défense to the action, but in no view of the case could 
we consider the same as having any material bearing upon the ques- 
tion now before us. 

[3J It is insisted by counsel that the allégations of the complaint 
are not sufficient to fully inform défendant as to the transactions re- 
ferred to therein. In response to this contention, it may be said that 
the défendant would be entitled under the rule to hâve the complaint 
amended as respects this point, if, when the case comes on for trial 
in the court below, défendant may be so advised. 

In none of the cases relied upon by défendant does it appear that the 
bank at the time of the payment of the check, was aware of the fact 
that the indorsement was unauthorized. The facts as alleged in the 
complaint, we think, are sufficient to raise an issue involving the 
question as to whether the défendant is liable for conversion, which 
should be submitted to the jury. 

For the reasons stated, we are of opinion that the court below erred 
in overruling the demurrer. The judgment of the lower court is 
therefore reversed. 

ROSE, District Judge (dissenting). I think the différence between 
the courts as to the liability of a drawee of a check to the payée for 
an unauthorized payment upon it does not tum upon the form of 
action. The Suprême Court, as I understand it, holds that the drawee 
is not liable to the payée for a mispayment due to simple négligence, un- 
mixed with any élément of bad faith. If the allégation in the déclara- 
tion that the bank knew it had no right to pay the check was un- 
qualified, it would doubtless be good ; but the plaintiff was not willing 
to undertake the burden of proving so much, and so, after the state- 
ment that the bank knew, it added "or should hâve known," and that 
may amount to nothing more than a charge of carelessness. 
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THE HERM. THE R. W. McDONALD. THE COASTWISB. * 

(Circuit Court of Appeals, Fourth Circuit Aprll 12, 1920.) 
No. }758. 

1, Collision '®='70— Ordinarily not négligence for moored vessel to extend be- 

yond pier. 

It is not négligence for a vessel to extend into the channel beyond the 
end of the pier to which she is moored, unless It prevents or obstructs navi- 
gation, or spécial circumstances make the position dangeroua. 

2. Collision ©^TKS)— Vessel held at fault for mooring with stem projecting 

into fairway. 

A vessel held at fault for mooring, at a time when her master knew 
that driftlng ice œade it dlfflcult to keep the anchored vessels from drag- 
glng, at a pier in such a manner that she projected about 40 feet into the 
fairway, when anchored barges, liable to be dragged by the driftlng ice 
upon her, were within plain vlew. 
8. Collision ©=22— Collision after both parties used proper skill to avoid It 
is "inévitable accident." 

A collision Is not inévitable merely because it might hâve happened 
if ail the barges involved had used due care; but "inévitable accident" 
means a collision which oacurs when the parties hâve endeavored by every 
means in their power, with due care and caution, and proper display of 
nautlcal skill, to prevent the occurrence. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Inévitable Accident.] 

4. Collision ®=>71 (2)— Barges whicb did not drop additional anchor held 
at fault for collision with rnoored vessel. 

Two barges, which dragged their anchors under the pressure of driftlng 
ice for an hour or more, and which did not drop the extra anchor which 
each barge had, and one of which was left at a. time of danger in charge 
of an inexperienced seamau, held at fault for collision with a vessel 
moored at a pier, so as to extend into tUe fairway ; but a third barge, 
which had no extra anchor available, held not négligent. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Libel by E. Andersen, as master of the steamship Herm, against W. 
T. Reed, master of the barge R. W. McDonald, and others, for damages 
arising from collision. From a decree holding libelant solely at fault, 
libelant appeals. Modified, to charge damages equally against libelant 
and t-wQ of the three barges. 

Léon T. Seawell, of Norfolk, Va., and Stephen C. Fordham, of New 
York City (Hughes, Little & Seawell, of Norfolk, Va., and Duncan & 
Mount and O. D. Duncan, ail of New York City, on the brief), for ap- 
pellant. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird & White, of Norfolk, 
Va., on the brief), for the R. W. McDonald. 

George W. P. Whip, of Baltimore, Md., and Floyd Hughes, of Nor- 
folk, Va. (Hughes, Vandeventer & Eggleston, of Norfolk, Va., and 
Lord & Whip and j. Walter Lord, ail of Baltimore, Md., on the brief), 
for Barge No. 19. 

Israël A. Washburne, of New York City (Harrington, Bigham & 

^EsFoi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denied July 10, 1920. 
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Englar, of New York City, and Harry E. McCoy, of Norfolk, Va., on 
the brief), for the Coastwise. 

Before PRITCHARD and WOODS, Circuit Judges, and WAT- 
KINS, District Judge. 

WOODS, Circuit Judge. On the evening of January 6, 1918, the 
Norwegian steamship Herm was moored on the north side of the 
Chesapeake & Ohio coal pier No. 12 at Newport News. Another 
steamer, moored ahead at the same dock, took up so much space that 
the Herm extended beyond the pier 35 to 40 f eet. A Holland steamer, 
moored on the south side, extended about the same distance beyond 
the pier. Several days before, at différent times, the barges McDonald, 
Coastwise, and No. 19 had anchored about a quarter of a mile below 
the pier. Owing to the unusual severity of the weather, the ice in Nor- 
folk harbor for a week or more had been causing vessels to drag their 
anchors, thus bringing upon mariners much difficulty and anxiety. 
About 3 or 4 o'clock on the moming of January 7 the three barges be- 
gan to drag toward the pier at which the Herm was moored ; the Mc- 
Donald being nearest the pier, and the Coastwise between the Mc- 
Donald and the No. 19. Upon reaching the south sideof the pier, 
the McDonald struck the Holland steamer, and immediately after col- 
lided with the Herm, doing her considérable damage. 

The Herm libeled the McDonald, àlleging négligence in her naviga- 
tion in several particulars. The McDonald, denying négligence on 
her part, brought in the Coastwise and the No. 19, àlleging that thrdugh 
their négligent navigation she was forced upon the Herm. Upon évi- 
dence taken by déposition, the District Judge dismissed the libel without 
a formai opinion, saying in his decree, however, that the Herm alone 
was négligent. 

[1,2] We think the évidence clearly convicts the Herm of négli- 
gence. It is true that under ordinary circumstances it is not négligent 
for a vessel to extend into the channel beyond the end of the pier, un- 
less it prevents or obstructs navigation, or other circumstances make 
the position dangerous. Chesapeake Steamship Co. v. Frank Hand, 
Master of British Steamship Hawkhead (C. C. A.) 266 Fed. 641; 
The Wm. M. Hoag (D. C.) 101 Fed. 846; The Jason (D. C.) 257 Fed. 
438; The Johannes, Fed. Cas. No. 7332, 10 Blatchford, 478; The Can- 
ima (C. C.) 32 Fed. 302. In this case, however, the master of the 
Herm knew that the ice conditions in the harbor had caused his vessel 
and many others to drag. Without any emergency requiring it, he left 
a safe anchorage and moored at a dock, with his vessel extending 35 
or 40 feet into the fairway, seeing the three barges a short distance 
away, unable to control themselves by their own power, and ail liable 
to be dragged helplessly upon him. This seems to us négligent sea- 
manship. 

[3] Ail the barges claim that their participation in the collision was 
due to inévitable accident. It is true the accident might hâve happened 
if ail the barges had used due care, but that is not sufficient to make out 
the défense. 
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"Inévitable accident, as applied to cases of this description, must be under- 
stood to mean 'a collision which occurs when botli parties hâve endeavored by 
«very means in tlieir power, with due care and caution, and proper display 
of nautical skili, to prevent the occurrence of the accident. The Locklibo, 3 
W. Rob. 318 ; The John Frazer, 21 How. 184.' " Union Steamship Co. v. N. Y. 
& Va. Steamship Co., 24 How. 307, 16 L. Ed. 699; The Mabey, 81 U. S. (14 
Wall.) 204, 20 L. Ed. 881. 

While there is conflict in the testimony on the point, it is certain that 
the three barges, while dragging, came together, and that the pressure 
of the Coastwise and the No. 19 influenced the movement of the Mc- 
Donald and contributed to the collision. 

[4] The dangerous ice conditions existing in the harbor for about a 
week had put the master of every vessel anch'ored there on notice that 
his vessel was liable to drag and corne in collision with other vessels. 
Ordinary care required every master thus warned to be ready, and to 
use ail his skill and every available appliance and method to hold his 
anchorage. So far from discharging this duty, both the master and the 
mate of the McDonald left her in charge of Dowler, a comparatively in- 
experienced seaman about 19 years old, from whom capacity to meet 
an emergency was not to be expected. Assuming the reason of the 
master for going ashore to be sufficient, the évidence leaves no doubt that 
by proper effort he could hâve returned after the dangerous conditions 
became manifest. The mate left on the day before the collision, in 
the midst of the dangerous conditions, to get food. He gave no excuse 
for not sending for food, and remaining in charge of his vessel. Young 
Dowler, instead of keeping watch, was asleep while the McDonald was 
dragging, until a very short time before the collision. For the one 
anchor used he had out only 50 fathoms of chain, when he had avail- 
able at least 1 10 fathoms. The expert testimony is undisputed that, the 
longer the chain, the greater the power of the anchor to hold the vessel. 

The McDonald and the Coastwise had two anchors, but no effort was 
made to use more than one. The masters of the three barges charged 
with négligence testified that one anchor will hold a vessel against mov- 
ing ice better than two, for the reason that the anchor chains are apt 
to get crossed, and that then they will not eut the ice as well as one 
chain. Carmichael, a disinterested expert, testified strongly to the con- 
trary, saying that, if the anchor chains are properly put out, not only 
will the two anchors hold better, but the two chains will eut the drif ting 
ice more effectively; and Peterson, another barge master of expé- 
rience, testified that, while there was a différence of opinion on the 
subject, it was better to put down both anchors. The weight of the 
évidence seems strongly in favor of the use of two anchors. 

Assuming doubt, however, on that question, and assuming that there 
may be conditions of the ice in which one anchor will hold better than 
two, under the conditions which confronted the masters of the barges, 
it seems plain that, when they found they could not hold their vessels 
with one anchor, they should hâve used two. This was admitted even 
by the masters of the McDonald and the Coastwise. The dragging was 
very slow, and for an hour or more the navigators of the barges had 
every opportunity to know that they were menacing the Holland steam- 
er and the He^m. We can see no excuse for failing to try to stop their 
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vessels by the use of two anchors. The Sapphire, 11 Wall. 164, 170, 
20 L. Ed. 127 ; The Anerly (D. C.) 58 Fed. 794, and authorities cited ; 
The Ciudad De Reus, 185 Fed. 391, 107 C. C. A. 447. This failure to 
use every means in their power to hold their vessels was négligence on 
the part of the navigators of the McDonald and the Coastwise. The 
drift of the ice floes ceased immediately after the collision, and it is 
highly probable that the use of two anchors would hâve at least so 
retarded the movement of the barges that the force of the drift would 
hâve been spent before they reached the Herm, and the collision would 
not hâve occurred. 

The No. 19 must be acquitted of négligence. She had lost an anchor 
the night before, and had had no opportunity to procure another. 

A decree will be entered, charging the damages equally on the Herm, 
the McDonald, and the Coastwise. 

Modified. 



SOUTHERN BY. CO. v. MILLER.* 

(Circuit Court of Appeals, Fourth Circuit. Aprll 26, 1920.) 
No. 1754. 

1. Master and servant <S=>286(8) — Négligence in not using insulating sbield 

held question for jury. 

Evidence that an employé on a rallroad pile driver waa required to 
work wlthin 2% feet of a highly charged uninsulated wire of an electric 
bloek signal System, and that there was on the market a safety device 
which could hâve been put over the wlre for his protection, held sufflcient 
to go to the jury on th*i issue of the railroad's négligence, though the Com- 
pany was shown to hâve done ail that is customarlly done by other rall- 
roads in like circumstances. 

2. Master and servant ®=»288(5) — Assumption of rîsk held question for jury. 

In an action for the death of a rallroad employé, kllled by an electric 
wire touched while working on a pile driver, évidence that he had gênerai 
knowledge of the danger and received some warning, which was uncer- 
tain as to the time of the warning and as to whether it was calculated 
to give hlm a real sensé of his péril, does not establish assumption ot 
risk as a matter of law. 

3. Death <^=>79 — Surviving wife, though separated from husband, may re- 

cover substantial damages. 

A wife, who had separated from her husband soon after their marrlage, 
and had thereafter received no support from him, but who was not di- 
vorced, can recover substantial damages for his death. 

4. New trial <^=>162(1) — Judgment after ranittitur aifirmed. 

Where, in death action, widow was awarded $3,500, and chlld $7,000, 
and court, on motion for new trial for excessive recovery, afflrmed award 
as to wldow, but reduced award to child to $3,500, and granted a new trial 
as to child unless abatement of excess of verdict be flied, judgment entered 
after âling of abatement affirmed. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

^=9For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexe* 
•Rehearlng denied August 3, 1920. 
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Action by Aima R. Miller, as administratrix of the estate of E. L. 
Miller, deceased, against the Southern Railway Company. Judgment 
for plaintiff, and défendant brings errer. Affirmed. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 15, 65 L. Ed. . 

Thomas B. Gay, of Richmond, Va. (Munford, Hunton, Williams & 
Anderson, of Richmond, Va., on the brief), for plaintifï in error. 

Robert H. Talley and D. C. O'Flaherty, both of Richmond, Va., for 
défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

KNAPP, Circuit Judge. The suit grows out of an accident which 
happened in this way: 

In July, 1917, plaintiflF in error, défendant below, was constructing 
a passing track along the easterly side of its main tracks near Gilbert's 
Station, Va. The passing track crossed a small stream, which had to 
be bridged, and this made it necessary to drive a number of piles. The 
pile driver was mounted on the end^f a flat car, which was pushed in 
from the north on the passing track to the proper point for driving the 
piles. The apparatus consisted of two métal leads about 42'feet high, 
between which the piles were hoisted and held in position for driving. 
The leads could be so moved as to allow piles to be driven at any point 
on the circumference of a circle around the end of the car. A steel 
ladder some 10 or 12 inches wide, with rungs about 12 inches apart, 
extended along the outside of the east lead nearly to its top. In oper- 
ating the pile driver it was necessary for a man to climb the ladder and 
place an iron cap or bell on the top of a pile, after it was put in posi- 
tion, so that the heavy weight used for driving, when set in motion, 
would strike the bell and drive the pîle down without injury. Miller, 
plaintiff's intestate, was engaged in this work when he met his death 
in the manner presently to he described. He was about 36, a man of 
intelligence, had been a member of defendant's "bridge gang" for 
several years, held the position of assistant foreman, and was familiar 
with the duties of his employment. He was married in December, 
1912, but lived with his wife only 3 or 4 months; a child born the 
folio wing September he had ne ver seen; and at no time had he con- 
tributed in any way to the support of wife or child. 

The movement of trains on this portion of defendant's road was 
controlled by an electric block signal System, which had been installed 
a few months before. In the opération of this system an electric cur- 
rent of some 4,400 volts was transmitted over three uninsulated wires 
supported by porcelain holders mounted on wooden cross arms affixed 
to chestnut pôles about 200 feet apart. As nearly as we can make out, 
the Une of pôles at the point where the accident occurred was east of 
and a little less than 10 feet from the eastern rail of the passing track; 
the nearest wire was 23 feet and more above, that is, higher than this 
rail, and 31 feet from the ground. This signal system is the same as 
that used by many of the leading railroads of the country ; it was not 
claimed to be defective from improper construction or want of repair. 
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On the day in question two piles had been safely drîven, one after 
the other, at points further away from the electric wires. The leads 
were then turned or moved to the proper position for driving a third, 
nearer the wires, and secured in that position. The third pile was 
thereupon hoisted between the leads, and Miller went up the ladder, 
as he had twice before that morning, to put the bell on top of the pile. 
Some of Ihe men observed him in the act of placing the bell, and 
just after he had donc so, and started down, and one witness testifies 
that he called out, "AU right," or something to that effect. Then for 
a brief space it appears that no one was looking, and precisely what 
happened can only be conjectured. A few moments later a peculiar 
Sound was heard, and Miller was seen with his feet on the ladder and 
the back of his head on the live wire, his body rigid and leaning from 
the ladder at an angle of about 45 degrees. He died almost imme- 
diately. 

Witnesses who saw him differ in their estimâtes of Miller's dis- 
tance from the wire when he was putting the bell on the pile ; one or 
more of them saying that it was about 2i/^ feet. It would seem quite 
as important to know how much clear room he had in which to do his 
work. Bibb, the foreman, a witness for défendant, says that the ladder 
was 4 feet 8 inches from the nearest wire, and evidently the distance 
could not hâve been greater. Indeed, the fact that Miller's body, in 
the position and at the angle described, reached from ladder to wire, 
indicates that they were even doser together. At any rate the mar- 
gin of safety, so to speak, did not exceed, and was perhaps consid- 
erably less, than 4% feet. To work in a space of such narrow limits 
was undoubtedly dangerous. 

The négligence set up in the déclaration, repeated in varions forms 
in the several counts, is in substance that défendant failed to provide 
Miller with a reasonably safe place for doing his work, in that it re- 
quired him to work in close proximity to a highly charged wire, 
contact with which would be fatal, without insulating the wire at that 
point or otherwise protecting him from danger, and plaintifï asserts 
that such protection should hâve been afforded in one or another of 
the ways mentioned in testimony. 

[1] The fact that Miller was put to work in a dangerous place 
did not of itself show or permit the inference that défendant was 
négligent. To maintain the suit it was therefore incumbent upon 
plaintifï to point out some feasible means which défendant might hâve 
employed, and reasonably ought to hâve employed, for safeguarding 
its employé in the performance of a hazardous task; and the im- 
médiate question is whether the évidence in that regard was sufficient 
to raise an issue of fact for submission to the jury. It is said in the 
first place, as must be obvious, that thèse wires might hâve been ren- 
dered harmless by turning off the electric current during the time 
ïieeded for driving the piles. But this "would resuit in the suspension 
of the automatic block System" on that section of the road, as a wit- 
ness for plaintifï testified, and thus prevent or interrupt the rnovement 
of trains. In view of the conséquences of stopping the opération of 
the signal System, we are clearly of opinion, without discussing the 
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point, that défendant was not required to neutralize the wires by 
cutting off the current, and that it is not chargeable with négligence 
for failure to adopt thîs means o£ protection. 

Again, it is said that the wires could hâve been temporarily moved 
to a greater distance from the passing track, and thereby ample space 
provided for Miller's work. But this method of securing safety 
was shown to be impracticable, because the wires in question were 
closely paralleled on the east by the main line of the Postal Telegraph 
Company carrying numerous through wires between Washington 
and Atlanta. The existing conditions in this respect are undisputed, 
and it is enough to say, without going into détails, that-it was not 
feasible, and défendant could not reasonably hâve been expected, 
to move thèse wires further away in order to protect Miller from 
the risk of accident. It must therefore be held that négligence can- 
not be predicated upon the fact that the wires were not removed. 

A third method of protection which might hâve been adopted, as 
plaintiff allèges, is described by one of her witnesses, an electrical 
engineer, as f ollows : 

"Then there can be a protecting devlce furnlshed the men, such as, the most 
feasible, the Marshall line protectors. That is merely a device made of rubber 
and canvas, which can be placed over the wire, held on by straps on the end, 
and when that is in place, you may say for any reasonable voltage, I mean 
except extremely high voltage, that it is a perfectly practically safe protection, 
and they remain so very satisfactorily. The Marshall shield is a quite com- 
monly used device. * * • I think the Marshall line protector shield has 
been used in this country, or has been on the market, for about ten years. 
They started flrst about 1908, I think. They hâve been extensively adver- 
tised, and I bave seen llsts prepared — of course, I hâve no way of knowing 
how many central stations use them, but I hâve seen lists of over 100 light 
companies, and also some railroads, the New York Central, for example, who 
use them in their work ; and I should think It would be a device used among 
electrical engineers from the amount of advertising they do." 

On cross-examination the witness admitted that the ordinary usage 
of the Marshall shield "is not so much on transmission lines," with 
which he was not familiar, "as in the more congested distribution cen- 
ters," and that he "never heard of a man being similarly situated as Mr. 
Miller was at the time of the accident using one of thèse devices." Ex- 
pert witnesses for défendant stated that this shield was used only by 
skilled electricians working on the charged wires themselves, and not 
for the protection of persons doing other work in the vicinity of such 
wires ; and one of them also said that the shield could not be used with 
safety in such a place as Miller was at work, because of its liability 
from causes mentioned to lose its protective quality. 

Was plaintiff entitled, on the proofs above outlined, to go to the 
jury on the issue of defendant's négligence? The case is exceedingly 
close on this issue, and no conclusion can be free from doubt; but 
we are constrained to hold, after painstaking study of the whole rec- 
ord, that the court below did not err in refusing to direct a verdict 
for défendant. The duty of affording reasonable protection to an 
employé is measured by the nature and degree of péril to which the 
employé is exposed. Very mu.ch therefore dépends, as seems to us, 
upon the amoimt of clear space that Miller actually had for doing 
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his work. If the ladder alongside the lead was nowhere nearer to a 
charged wire than 4 feet 8 inches, as the foreman testified, it fairly 
might be said, and perhaps should be held, that he had room enough 
for belling the pile without serious risk, save f rom his own gross nég- 
ligence, and that défendant was not under obligation, in the exercise of 
reasonable prudence and caution, to save him f rom the uniikely chance 
of contact by some method of insulation. 

On the other hand, if the proper performance of his task brought 
his body within 2% feet of the wire, as the jury may hâve believed, 
he.was put to work in a place of such extrême and manifest danger 
as warranted a finding that défendant was négligent in failing to do 
more than warn him of the risk. In short, we think there was suffi- 
cient testimony to furnish a basis for inferring that défendant ought 
to hâve protected the wire in some way, and we also think that enough 
was shown in relation to the Marshall shield to sustain the further 
finding that this device was a "known and practical way" for safe- 
guarding Miller in the performance of a dangerous task. 

It is argued at length and with much earnestness that défendant is 
shown to hâve donc ail that is customarily donc in like circumstances 
and therefore should stand excused. There are two answers to the 
contention : Evidence of custom is always compétent and often high- 
ly persuasive, but it cannot be held to be conclusive. The true test, 
after ail, is what would be done by a reasonably prudent employer in 
the particular situation, and where that situation is peculiar and un- 
usual the rule of custom has but limited application, because the basis 
for reliable comparison is wanting. In driving thèse few plies in close 
proximity to wires of high voltage, défendant was not carrying on 
a common and familiar occupation, but doing a transient pièce of work 
under exceptional conditions, and the duty it owed to Miller is to be 
estimated, not by what other railroads do in cases of some gênerai 
similarity, but by the exigency which it had brought about at that 
particular time and place. Whilst défendant was not chargeable with 
négligence for failing to eut ofï the current or move the wires, it was 
of course at liberty to make the place safe in either of those ways; 
but, silice it elected not to do so, it may well be held under obligation 
to resort to some other method of safeguarding its employé; and we 
are of opinion, as already stated, that there was testimony from which 
the jury were authorized to find that the insulating shield in question 
ought to hâve been utilized for Miller's protection. 

[2] It is further argued that Miller assumed the risk, with full 
knowledge of the danger, and therefore the défendant was 'without 
liability. It is true that Miller was a laboring man of intelligence 
and long familiar with the opération of pile driving; but it appears 
that he had never until that morning been called upon to do his work 
in any place which exposed him to the risk of contact with thèse 
transmission wires. That he had gênerai knowledge of the danger 
must be assumed, and that he had some warning is undisputed; but 
the testimony is rather uncertain as to the time when that warning was 
given or repeated, and especially as to whether it was calculated to 
impress him with a real and abiding sensé of the péril he was about 
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to encounter. In short, we are of opinion that the testimony does nol 
warrant us in holding that the défense of assumption of risk was es- 
tablished as matter of law. As the Suprême Court said in Seaboard 
Air Une Railway v. Horton, 233 U. S. -492, 504, 34 Sup. Ct. 635, 640 
(58 L. Ed. 1062. L. R. A. 191 5C, 1, Ann. Cas. 1915B, 475) : 

"On the other hand, the assumption of rlsk, even though the risk be obvi- 
ous, may be free from any suggestion of fault or négligence on the part of the 
employé. The rlsks may be présent, notwlthstandlng the exercise of ail 
reasonable care on bis part. Some employments are necessarlly fraught with 
danger to the workman — danger that must be and is confronted in the line of 
his duty. Such dangers as are normally and necessarlly incident to the occupa- 
tion are presumably taken into the account In flxing the rate of wages. And a 
workman of mature years is taken to assume risks of thls sort, whether he is 
actually aware of them or not. But risks of another sort, not naturally Inci- 
dent to the occupation, may arise out of the fallure of the employer to exercise 
due care with respect to providing a safe place of work and suitable and safe 
appliances for the work." 

See, also, the pertinent comments of Judge Learned Hand on con- 
tributory négligence and assumption of risk under the Employers' 
Liability Act (Comp. St. §§ 8657-8665) in the récent case of An- 
zolotti V. McAdoo. Director General (D. C.) 262 Fed. 568. 

This in efifect disposes of the principal questions raised by défendant, 
and sufficiently answers the argument based on exceptions to instruc- 
tions to the jury, both those given and those refused. To take up thèse 
numerous exceptions would unduly extend this opinion and serve no 
useful purpose. We therefore content ourselves with saying that they 
hâve been carefuUy examined and found not to involve réversible 
error. 

[3] The court was asked to rule that only nominal daniages could 
be recovered, because Miller and his wife had Sèparated soon after 
their marriage, and he had not thereafter contributed to her support. 
But there had been no divorce, and nothing appears to show that she 
might not at âny time hâve enforced her conjugal rights under the 
laws of Virginia. This being so, she was entitled to substantial dam- 
ages, if the jury found in her favor, as seems to be plainly held by 
the Suprême Court in New Orléans & N. E. R. Co. v. Harris, 247 U. 
S. 367, m, 38 Sup. Ct. 535, 62 L. Ed. 1167. 

[4] The jury returned a verdict in favor of plaintiff for $10,000, 
and directed that $3,000 thereof be paid to the widow and $7,000 to the 
infant child. On motion for a new trial the court eut down the verdict 
in favor of the child to $3,500, and ordered that judgment be entered 
"in favor of the widow for the amount of the verdict, $3,000, and for 
the child in the sum of $3,500 upon condition that an abatement to 
that amount will be assented to; if not as to the child, the verdict 
will be set aside." Such an abatement was filed in due form and 
judgment entered accordingly. This is assigned as error. It is 
sufficient to say that affirmance of the judgment éliminâtes the ques- 
tion. 

Affirmed. 
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TWIN FALLS SALMON RIVER LAND & WATEB CO. v. DAVIS et aL 

(Circuit Court of Appealè, Nlnth Circuit. September 7, 1920.) 
No. 3476. 

1. Watprs and water courges <Ss»222 — Carey Act gives do lien on lands for 

which there is not sufflcieni water. 

Under Act June 11, 1896, e. 420, modifying the original Carey Act Aug. 
18, 1894, c. 301, § 4 (Comp. St. g 4685), and authorizing the state to 
create a lien against the land reclaimed for the actual cost and expenses 
of réclamation, and Rev. Codes Idaho, S 1629, giving a company furnlsb- 
Ing water a flrst lien on the land, a company which constructed under 
contract with the state an Irrigation System to water lands withdrawn 
under the Carey Act acquired a lien on such lauds only to the estent that 
the available water supply was sufficient to reclalm them. 

2. Waters and water courses <S=222— Suffleiency of water for land under 

Carey Act finally decided by General Land OCSce. 

The détermination of the quantlty of land which may be Irrlgated from 
the water supplied under a Carey Act project is a question of fact, on 
which the détermination of the General Land Office is conclusive on the 
courts, so that the relinquishment of reserved land in excess of the 
amount which can be irrlgated cannot be restrained in a suit by the cor- 
poration constructing the project. 

3. Waters and water courses <S=^22 — Approval of project does not estop state 

from relinquishing lands in excess of quantity supplied with water. 

The approval of the Carey Act project by the state engineer, under 
Rev. Codes Idaho, S 1618, which requires the engineer to détermine 
whether there Is sufadent water, does not estop the state from thereafter 
relinquishing land in excess of that for which water was supplied, since 
the construction company dld not act on the engineer's représentation, 
but determined the supply of water for themselves in their application, 
and therefore the action of the state lan.d board and the Secretary of the 
Interlor in approving the withdrawal of the quantity of land stated did 
not give the construction company a Uen on the total quantity. 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho. 

Suit by the Twin Falls Salmon River Land & Water Company 
against D. W. Davis and others. From a decree dismissing the com- 
plaint (260 Fed. 270), plaintiff appeals. Affirmed. 

This is an appeal from a decree dismissing the complaint. Plaintiff, appel- 
lant hère, a corporation formed under the Carey Act, and its assignors, under 
contract with the state of Idaho, constructed what is known as the Salmon 
River Carey Act project. The statutes of the United States which hâve to do 
with Carey Act projects are 28 Stat. 372, 422, c. 301, § 4 (Comp. St. S 4685) ; 29 
Stat. 414, 434; 31 Stat. 1133, 1188, c. 853, § 3 (Comp. St. i 4687) ; Resolution 
May 25, 1908, No. 28, 35 Stat. 577 (Comp. St. g 4688) ; 35 Stat. 347; and the 
sections of the Revised Codes of Idaho which relate to the projscts are 
149, 150, 1558, 1613, up to and inclusive of section 1634. Features of the 
contract involved hère and the construction of the irrigating System are 
more fuUy explained in Twln Falls Salmon River Land & Water Co. et al. v. 
Caldwell et al., 242 Fed. 177, 155 C. C. A. 17, and In Twin Falls Salmon 
River Land & Water Co. et al. v. Caldwel! et al., 30 Idaho, 41, 190 Pac. 220. 
The défendants represent the state of Idaho In public matters pertaining to 
Carey Act projects. The commissioner of réclamation was substituted for 
the state land board by virtue of section 44, chapter 8, page 67 of the 1919 
Session Laws of Idaho. 

®=BFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indeie» 
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The complaint with mvich détail allèges that In 1911 the plaintlfif substan- 
tlally completed the project and fulfllled Its contract of 1908, but that the 
défendants hâve unreasonably neglected to approve the work or to accept the 
System, and wlU not act In the premises, but hâve harassed plaintiff and 
delayed and are encouraglng settlers to refuse payments under their contracta 
for vrater rlghts. The original contract contemplated irrigation of approxi- 
mately 150,000 acres. Before the contract was entered Into the state board 
caused an examination to be made by the state englneer of avallable water 
supply for the project. The state epgineer reported a water supply that was 
adéquate, and the land board approved this report. Plaintiff alleged that It 
relied upon the report of the state engineer when it made the construction 
contract, but that after bond had been given for the construction of the 
Works, and work had been commenced, the board coneluded that the water 
supply was much below the reported quantity, and plaintiff was directed to 
limit the sale of water rights in the System to about 75,000 acres. Plaintiff 
alleged that this operated to deprive plaintiff of the rlght to sell water for 
upwards of 75,000 acres, without provision belng made for any increase in 
the priée of water for the smaller acreage, or for reimbursing plaintiff for 
loss on account of the réduction of the project. It Is also alleged that the 
project was further reduced until about the time of the trial, when there 
were outstanding water contraets with settlers for some 60,283 acres, and 
that the price as origlnally fixed for the entire acreage was §40 per acre, 
payable in installments extending over a period of 11 years, although ap- 
pellant had expended In construction more than $3,500,000, relylng upon 
the report of the state englneer and the approval thereof by the state board, 
and the provisions of the contract with the state board that the irrigable 
acreage was 150,000 acres. By supplemental complaint, filed in 1918, plain- 
tiff allèges that défendants intend to applji for patent for about 35,000 aCres 
of land included within the project, and to relinquish approximately 20,000 
acres for which plaintiff bas sold water rights, and upon which plaintiff 
claims liens to secure the payment of the purchase price of the lands. The 
prayer is for injunction against such relinquishment, or any act that could 
impair plaintitt's lien. 

The answer admits the proposed relinquishment of about 25,000 acres of 
segregated lands, dénies that water rights hâve been sold for ail of the 
acreage proposed to be relinquislied, dénies any lien in favor of plaintifC, and 
allèges that the Commissioner of the General Land Office of the United 
States, in company with the state land board, examined the project for the 
purpose of arriving at a détermination as to what action should be taken 
with référence to it, and that in October, 1017, the Commissioner submiited 
a communication to the land board, stating in effect that • the then présent 
avallable water supply was sufficlent to irrigate 34,600 acres, which could be 
slightly inereased by certain modifications, and advising the board to con- 
tract the project to approximately 35,000 acres. Défendants deny that the 
lands were ail flled upon or paid for, deny réclamation, and plead that any 
action taken by défendants was in pursuance of the direction of the Com- 
missioner of the General Land Office, that détermination had not been made 
as to what particular lands should be relinquished, and that défendants were 
having an examination made and a report as to what lands should be retain- 
ed, and for which water was avallable, and that before the adoption of any 
report the settlers, under the System, would hâve an opportunlty to appear 
«nd show cause why the plaintiff's proposed plan should not be adopted, and 
that March 12, 1918, was flxed as the date for hearing. 

Evidence, principally records, was offered by plaintifC. Défendants intro- 
duced no évidence, except the minutes of the meeting of the board of land 
commissioners held October 18, 1917, whereat a communication from the 
Commissioner of the General Land Office was read to the board and adopted, 
and a resolution was adopted by the board in conformity with the commu- 
nication. The substance of the resolution was that the total irrigable acres 
in the project should not exceed 35,000 irrigable acres, -and the state board 
should not apply to the United States government for patent to lands within 
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the Project, which added to any lands already patented, or state lands there- 
tofore sold, or désert entrles remainlng wlthin the project, which would make 
a total acreage recelving water from the System, and within the project, ef 
over 35,000 acres. The résolution further provided that the state board 
should proceed and adjust the Twln Falls project and the Oakley project In 
accord with the recommendatlons of the Commissioner of the General Land 
OflSce and the resolution previously passed by the board. 

Richards & Haga, of Boise, Idahq, for appellant. 
Roy L,. Black, Atty. Gen., of Idaho, and Dean Driscoll, First Asst. 
Atty. Gen., of Idaho, for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The ap- 
pellant's argument has led it to state the f oHowing conclusions : ( 1 ) 
That the approval of the water supply by the state engineer and the 
state land board before the project was undertaken is binding upon the 
state, and that the défendants, appellees, cannot relinquish to the 
United States tlie lands in question after plaintiff has constructed 
the Works for the réclamation in accordance with its contract with 
the state. (2) That the approval of the water supply and the feasibil- 
ity of the project by the Secretary of the Interior at the time the lands 
were segregated for réclamation under the Carey Act cannot be af- 
fected or modified, after tlie ,works hâve been constructed and the 
lands entered and are occupied by settlers who hâve made improve- 
ments thereon. (3) That the appellant, having constructed the works 
as required by the contract, has a lien upon the lands, and that such 
lien is vested, not to be disturbed by the authorities of the state or 
of the United States. 

Examina tien of chapter 301 (28 Stat. 422, § 4), approved August 
18, 1894, will aid in a better compréhension of the underlying purposes 
of the Carey Act. It was therein provided : 

"That to aid the public land states in the réclamation of the désert lands 
therein, and the settlemont, cultivation and sale thereof in small tracts to actual 
settlers, the Secretary of the Interior, with the approval of the Président, be 
and hereby is authorized and empowered, upon proper application of the state, 
to contract and agrée * • • with each of the states in which there may 
be situated désert lands, * • • binding the United States to donate, grant 
and patent to the state, free of cost for survey or price, such désert lands, not 
exceeding 1,000,000 acres of land in each state, as tlie state may cause to be 
Irrigated, reclaimed [and] occupied, and not less thaii twenty acres of each 
one hundred and sixty acre tract cultivated by actual settlers, within ten 
years next after the passage of thls act, as thoroughly as is required of 
citizens who may enter under the said désert land law." 

Further provision is that before any application is allowed, or 
agreement is executed, or ségrégation is made, the state must file a 
map of the lands proposed to be irrigated, showing the plan of the 
contemplated irrigation, the plan to be sufficient to "thoroughly ir- 
rigate and reclaim said land and prépare it to raise ordinary agri- 
cultural crops." The Secretary of the Interior, in the event of his 
approval, is directed to reserve the land from the date of filing the 
plans, and the state is authorized by the act of Congress to make con- 
tracts and cause the lands "to be reclaimed, and to induce their set- 
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tlement and cultivation in accordance with the subject of the provi- 
sion of this section," but the state is not authorized to lease any of 
the lands, or to use or dispose of them in any manner, except to se- 
cure their "réclamation, cultivation and settlement." The act pro- 
vides also that, as fast as the state shall fumish satisfactory proof 
that any of the lands are irrigated, reclaimed, and occupied by actual 
settlers, patents shall issue to the state for such lands. By Act June 
11, 1896, c. 420, 29 Stat. 434, Congress modified the original act ànd 
provided that a lien might be created by the state to which lands are 
granted, and when created should be valid on and against the separate 
légal subdivisions of land reclaimed for the actual cost and expansés 
of réclamation and interest thereon from the date of réclamation 
until disposed of to actual settlers, "and when an ample supply of 
vi^ater is actually furnished in a substantial ditch or canal * * * 
to reclaim a particular tract or tracts of such lands, then patent shall 
issue for the same to such state without regard to settlement or cul- 
tivation." 

By législation heretofore referred to, the state of Idaho, after ac- 
cepting the provisions of the acts of Congress, provided (section 
1615) that any one who desired to undertake the construction of irri- 
gation Works to reclaim land under the provisions of the Carey Act 
should file with the state board "a request for the sélection, on behalf 
of the state, by the board, of the land to be reclaimed, designatinc 
said land by légal subdivisions." This request must be accompanied by 
proposai to construct works "necessary for the complète réclamation 
of the lands asked to be selected," and must be accompanied by a cer- 
tificate of the state engineer "that application for permit te appro- 
priate water has been filed." There shall also be given definite in- 
formation as to the source of the water supply, location and character 
of the proposed works, estimated cost thereof, price per acre at which 
water rights are to be sold to settlers, name of the company, amount 
of capital, and other facts. The request and proposai must then be 
referred to the state engineer (section 1618), who must examine it and 
make a written report, stating whether or not the proposed works 
are feasible, and whether the work will be bénéficiai to the public 
interests, whether there is sufficient water unappropriated from the 
source of supply, whether he approves the permit, whether the capac- 
ity of the proposed works is adéquate to reclaim the lands describ- 
ed, whether the cost of construction is reasonable, whether the lands 
are désert in character, and whether application is made under the 
provisions of the act of Congress and the rules and régulations of the 
Department of the Interior. If the state engineer should disapprove, 
the board could not approve; but if that officiai approved of the re- 
quest and proposai, upon approval by the board that body should 
proceed to file in the local land office a request for the withdrawal of 
the lands described in the proposai (section 1619). 

Upon withdrawal of the lands by the Department of the Interior, 

it becomes the duty of the board to make a contra et with the parties 

who submitted the proposai (section 1621), the contract not to be 

entered into on the part of the state until the withdrawal of the lands 

267 F.— 25 
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by the Interior Department and the filing of a satisfactory bond by the 
contracter. After withdrawal of the lands for the state by the In- 
terior Department, and the inauguration of work by the contracter, 
the board is authorized to give notice that the land, or any part there- 
of, as the board may deem best, is open for settlement at a price under 
which settlers can pùrchase water rights or shares (section 1625). 
It is provided by section 1626 what the qualifications of applicants may 
be, and how they shall make application. By section 1628 the time 
within which proof may be made is provided for. In making final 
proof the settler shall furnish évidence of réclamation, settlement, and 
occupation, of the shares he may hâve in the works which entitle 
him to a water right for his entire tract "sufficient in volume for the 
complète irrigation and réclamation thereof," and thât he has cul- 
tivated and irrigated not less than one-eighth part of the tract he is 
seeking to prove up on. After proof s in due form hâve been received 
by thê board and final payment is made, the settler shall be entitled 
to his patent ; but if the land shall not be embraced within any patent 
theretofore issued to the state by the United States, the proofs are to 
be forwarded to the Secretary of the Interior, with a request that a 
patent to the lands be issued to the state. It is also provided (sec- 
tion 1628) that when the works shall be so far completed as to 
"actually furnish an ample supply of water" to reclaim any particular 
tract, the state, through the board, shall make proof of such fact and 
apply for patent, as might be provided by the régulations of the In- 
terior Department. 

By section 1629, when patent is issued to any land by the United 
States to the state, the settler is to be notified, and the board is direct- 
ed to issue a patent from the state to the settler. By section 3018, 
Comp. Stat. Idaho, water rights to lands acquired under the Cârey Act 
shall attach to and become appurtenant to the land as soon as title 
passes from the United States to the state, and any company furnish- 
ing, water for any tract shall hâve a first and prior lien on the water 
right and land upon which the water is used for ail deferred payments 
for said water right. The lien shall remain eflEective until the last de- 
ferred payment for the water right is paid and satisfied according to 
the terms of the contract. Section 3019. 

In accordance with the requirements of the statutes just referred 
to, the state board referred the application of the predecessors of the 
appellant to the state engineer, who upon the same day reported 
favorably under date of August 12, 1907, and thereafter, upon ap- 
plication to the United States for the ségrégation of the lands, order 
of ségrégation was granted and contract made for construction. The 
provisions of the contract call for completion, for the sale of shares 
of water rights to persons filing, for the transfer of ownership and 
control of the System to the settlers, and on the part of the state it 
was agreed that the lands would be thrown open for settlement, and 
that sale should be made to applicants at 50 cents per acre. In the 
contract the authorized capital stock of the corporation is fixed at 
150,000 shares, intendéd to représent one share for each acre of land 
irrigated from the proposed canal. The works were completed, but. 
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yistead of having a water supply capable of irrigating 150,000 acres, 
there is not more than enough to irrigate 35,000 acres; that is,' the 
State board has so found. The proper authorities of the state, by for- 
mal order on January 2, 1920, accepted the works as completed with 
certain minor exceptions, subject, however, "to such obligation or 
obligations of said Twin Falls Salmon River Land & Water Company 
as may exist thereunder in said state contract or settlers' contracts, 
by reason of the alleged insufficiency of water supply." 

With the foregoing statement of fact and citation of statutory au- 
thority, we are to consider the following case: The project, as shown 
by the complaint, was created to irrigate 150,000 acres, but thereafter 
by mutual agreement was constructed to irrigate approximately 60,- 
000 acres, for which quantity of land water rights were sold. Ap- 
pellees assert that water is only available for about 35,000 acres, and 
therefore that the project should be contracted to such smaller area. 
Accordingly the state authorities intend to relinquish 25,000 acres to 
the United States. Plaintiff objects to such contemplated act, and 
takes the position heretofore stated. 

[1] The particular injury which plaintiff allèges is that the officers 
of the state propose to relinquish certain lands which hâve been seg- 
regated; the purpose being to restore such lands to the authority of 
the United States. Inasmuch as the only interest which the appellant 
corporation has in such lands is the lien which it urges exists in its 
favor as security for the purchase price of rights to the use of water 
which it may furnish to users, we inquire whether or not there is such 
a lien at ail in its favor. Reverting to the statute (heretofore cited) 
which créâtes a lien, we find that a lien shall be valid against the sep- 
arate légal subdivisions of lands "reclaimed" for cost of expenses 
"of réclamation" and interest "from the date of réclamation" until 
disposed of to the actual settlers. No lien is created against lands 
which may be, but are not, reclaimed. Again, the statute expressly 
provides that, when "an ample supply of water is actually furnished" 
in a ditch or canal or réservoir "to reclaim a particular tract or tracts 
of such lands," then patents shall issue for the same to such state, with- 
out regard to settlement or cultivation. Without an ample supply of 
water, not to be estima ted or furnished at some future time, but ac- 
tually furnished, no patent can lawfully issue to the state. The législa- 
tion of the state is in harmony with this view. In section 1629, Idaho 
Code, it is provided that any company, "furnishing water for any 
tract of land, shall hâve a first and prior lien on said water right and 
land upon which said water is used," etc. 

Again, by Act March 3, 1901, c. 853, 31 Stat. 1188, Congress pro- 
vided that in the event of a failure by the state, within 10 years after 
ségrégation, to cause the lands segregated to be "irrigated and re- 
claimed," the Secretary of the Interior may, in his discrétion, con- 
tinue the ségrégation, not to exceed 5 years, "or restore the land to 
the public domain." This authority vested in the Secretary of the 
Interior to use his discrétion either to continue the ségrégation, not 
to exceed 5 years, or to "restore" the land to the public domain, greatly 
helps to gather the true meaning of the congressional act, for it is 
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most improbable that it was intended that a power to restore land 
to tbe public domain, in the event of failure on the part of a construc- 
tion Company to cause lands to be irrigated and reclaimed, should be 
used if, by reason of the construction of the works, a lien was vested 
in the construction company. It would give rise to confusion to re- 
store subject to the lien ; while, if there could be no restoration, the 
statute would be meaningless. 

In Adams v. Twin Falls Oakley Land & Water Co., 29 Idaho, 
357, 161 Pac. 322, decided in 1916 by the Suprême Court of Idaho, 
the court analyzed the Carey Act in respect to the création of a lien 
to insure to the construction company a return of the initial cost of con- 
struction and a reasonable profit on the investment, and after stating 
that there was a lien on the land itself, which attached when the nec- 
essary proof shall hâve been made by the entryman and patent issued to 
the State, and a conveyance passed by the state to the entryman, said : 

"The existence of thls lien dépends primarlly upon the completion of the 
construction works and the delivery of water through the works by the con- 
struction company as stipulated in Its contraets wlth both the state and the 
entryman." 

In the earlier case of Childs v. Neitzel, 26 Idaho, 116, 141 Pac. 
77 , decided in 1914, the same learned court regarded the lien to be 
created by the state upon such lands as are granted to the state under 
the Carey Act, and as provided for by the amendment approved June 
11, 1896, as valid on and against the separate légal subdivisions of 
land reclaimed. The court said: 

"That provision for a lien contemplâtes an ample supply of water shall hâve 
been actually furnished in a substantial ditch or canal, or by artesian wells 
or réservoirs, to reclaim such land in order to create a lien." 

Again, in Idaho Irrigation Co., Ltd., v. Pew et al., 26 Idaho, 272, 
141 Pac. 1099, the court, through Judge Ailshie, speaking in respect 
to the lien against a single purchaser of water right under the Carey 
Act, said: 

"The essential thing that concerns the particular laudowner and purchaser 
of a water right is whether or not the réservoir and main canal hâve been so 
far completed as to enable the company to regularly and permanently supply 
hlm with water for the irrigation of his land, and that the company bas com- 
menced and continues to do so." 

The court also held that the statute implied that the issuance of 
patent for any one tract is not dépendent on the completion of the 
whole réclamation System, but on the "actual furnishing of a per- 
manent supply of water to that particular tract." That there must 
be an actual furnishing of an ample supply of water to reclaim is 
further evidenced by section 1628 of the Idaho Code, where it is pro- 
vided that, when the works designated shall be so far completed as to 
actually furnish "an ample supply of water in a substantial ditch 
or canal to reclaim," etc., the state, through the board, shall make 
proof and apply for a patent. In McKinney v. Big Horn Basin De- 
velopment Co., 167 Fed. 770, 93 C. C. A. 258, the Court of Appeals 
for the Eighth Circuit, in writing of the Carey Act, held that the 
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law did not make the grant to the state of the lands in mass to take 
effect in praesenti, and said: 

"The state was flrst to furnlsh satisfactory évidence to the Secretary of the 
Interlor that the lands are Irrigated, reelalmed, and occupied by actual settlers 
before any patent therefor should Issue." 

Now, i£ it be a fact, and we must take it to be a fact from the 
pleadings herein, that there has not been an ample supply of water 
actually furnished for the réclamation of large tracts of the land em- 
braced in the project, and there has been no actual réclamation, it fol- 
lows that the appellant company has not been injured, and is not, there- 
fore, in a position to maintain the suit agamst the officiais of the state. 

[2] But what authority is to décide whether or not the lands hâve 
been reclaimed ? Clearly détermination of the question is one of fact 
intrusted under the law to the General Land Office, and not to the 
courts. In Twin Falls Salmon River Land & Water Co. v. Caldwell, 
242 Fed. 193, 155 C. C. A. 17, the point was involved, and we held that 
whether or not there was a supply of water such as is required by 
the statute is a pure question of fact, and one for the exclusive déter- 
mination by the Land Department. To that opinion we now adhère; 
hence it must follow that if there has been a décision to the effect 
that there has been no réclamation, the courts will not interfère, and 
cannot hold that a lien exists. Gaines v. Thompson, 7 Wall. 347, 19 
L. Ed. 62. In this connection it is évident that the officiais of the 
Land Department of the United States are now proceeding upon the 
basis that the water supply is only sufficient to reclaim approximately 
35,000 acres, which is very much less than those first interested con- 
templated. The situation was referred to by the Govemor of the 
. state in 1916 in a report to the board, as follows : 

"By some mlscalculation or through unavoidable circumstances there was 
a larger ségrégation of land made than It is possible to irrigate from the 
run-olï waters of the Salmon river." 

And the board made a finding that the water supply was inadéquate 
to irrigate land in excess of 40,000 acres, as evidenced by the report of 
the Commissioner of the General Land Office, and that 2.26 acre feet 
is the highest possible duty of water that can be advantageously em- 
ployed on the project. 

[3] We are of the opinion that the officiais of the state are not 
bound by principle of estoppel merely because, when the original ap- 
plication for ségrégation was made by plaintiff's predecessors, the 
state engineer (in 1907) reported to the state board that the supply 
of water was adéquate and that the project was feasible. The ap- 
plication then made by plaintiff's assignors contained the statement 
that 150,000 acres could be irrigated under the projected scheme. 
Evidently they were in error in Ûie very initial step they took. The 
board, for its information, referred the proposai to the state engineer ; 
but the report of that officiai cannot be held to hâve been information 
upon which plaintiff entered into the contract. The state of Idaho 
made no représentations to the original projectors in reliance upon 
which they were induced to enter upon a project pursuant to tjie 
Carey Act. The record shows that certain individuals made a written 
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pkioposal to the state land board, and set forth that they had been en- 
gaged in surveying and estimating upon the Salmon river project, 
,and wished to build irrigation works to cover and irrigate and make 
the lands fit for agriculture. They asked the board to hâve the land 
segregated, and stated that, if their application were approved, they 
would hâve a corporation formed to undertake the work. In due 
course their proposai was accepted, and then they, or their assignée, 
this plaintiff, became bound. 

We cannot see that, by action of the state land board and the Sec- 
retary of the Interior in approval of the original project, rights be- 
came vested in the appellant, and precluded inquiry into the ultimate 
fact of réclamation when application was made for patent, and, as 
incidental to the investigation, into the amount of water required to 
reclaim. 

The District Court refrained from ruling upon the question of 
the power of the state board or of the Secretary of the Interior, over 
the objection of settlers upon excluded lands, to reduce the area of the 
project in the manner proposed, and until that question directly arises 
it should not be decided. But we do affirm the view that the right 
of lien of the appellant only reaches to the acreage for which it fur- 
nishes an ample quantity of water, and that under the showing made 
it is not entitled to équitable relief. 

Affirmed. 



COUNCIL OF DEFENSE OF STATE OF NEW MEXICO et al. v. INTERNA- 
TIONAL MAGAZINE CO. 

(Circuit Court of Appeals, Elghth Circuit. May 24, 1920.) 

No. 5254. 

1. Courts <S='101 — ^Frelîminary injunction suit not within requirement of hear- 

tng by three judges; "suit to restrain enforcement or opération of state 
statute." 

A suit agalnst a state councll of défense and its members, to enjoln acts 
alleged to be outside of and beyond the powers conferred on them by the 
statute creating such councll, Jield not one to restrain the enforcement or 
opération of a state statute, within the meanlng of Judicial Code, § 266 
(Comp. St. § 1243), requiring an application for prellminary injunction 
in such case to be heard and determlned by three judges. 

2. War ®=4 — ^Action by state council of défense not action by Govemor. 

That proposed action by a state council of défense was made known to 
and approved by the Governor, before it was taken, held not to render such 
action that of the Governor in the exercise of spécial war powers con- 
ferred on him by statute. 

3. Equity <S=>65(3) — Corporation not subject to défense of undean Iian^ be- 

eause of acts of stoekholder. 

A claim that a corporation complainant cornes into court wlth unclean 
hands cannot be predlcated on acts of a stoekholder, unconnected wlth 
any action by the corporation. 

4. Monopolies <S='17(1) — Unlawful interférence with Interstate trade în mag- 

azines. 

The action of the state council of défense of New Mexico, not authorized 
by anything in the statute creating it, in appeallng through a paper pub- 

®=3For otlier cases see same to»ic & KBY-NUMBBR In ail Key-Nambered Dlgests & Indexes 
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Ilshed by its authorlty to newsdealers and citizens of the state not to sell 
or read magazines published by eomplalnant corporation in New York 
and sent Into the state for sale by newsdealers under contracts, and in 
otherwise Inducing such newsdealers to cancel their contracts and refuse 
to handle complainant's magazines, held an unlawful interférence with 
Interstate commerce, In violation of the Sherman Act, not justifled on the 
ground that the majority stockholder of complainant, through newapapers 
owned or controlled by him, was expressing disloyal and pro-German 
sentiments, calculated to Interfère with successful prosecntion of the 
war; no claim being made that complainant's magazines contalned ob- 
jectionable matter. 

Appeal from the 'District Court of the United States for the District 
of New Mexico; Colin Neblett, Judge. 

Suit in equity by International Magazine Company against the 
Council of Défense of the State of New Mexico and others. Défend- 
ants appeal from an order granting a preliminary injunction. Affirmed. 

James M. Hervey, of Roswell, N. M., and A. B. Renehan, of Santa 
Fé, N. M., for appellants. 
Francis C. Wilson, of Santa Fé, N. M., for appellee. 

Before CARLAND and STONE, Circuit Judges, and AMIDON, 
District Judge. 

STONE, Circuit Judge. This is an appeal by various individuals, 
who were the Governor and Attorney General of the state of New 
Mexico, and members, officiais, or agents of the Councils of Défense 
of the state and of Bernalillo county, from a preliminary order enjoin- 
ing them from interfering with the sale and distribution in New 
Mexico of magazines published and sold by appellee, the International 
Magazine Company. The importance and character of the issues neces- 
sitate a full statement of the controversy, which may be gained from 
the complaint and a portion of the statement of the case by appellants. 
The complaint is as follows : 

"International Magazine Company, a corporation duly organized and exlst- 
Ing under the laws of the state of New Tork, having its principal office and 
place of business in the city of New York, in said state, and a résident and 
citizen of the state of New York, brings this blll against the Council of Dé- 
fense of the State of New Mexico, organized and existing under the laws of 
the state of New Mexico, Secundino Romero, W. A. Hawkins, C. E. Brlce, J. 
M. Sully, Eufracio Gaiyjgos, Charles Springer, B. C. Heriiandez, Eduardo M. 
Otero, Walter M. Danburg, Guthrie Smith, Alfred Grunsfeld, Max Nordhaus, 
Jésus Romero, Nestor Montoya, Rafaël Garcia, W. C. Oestrelch, W. C. Reld, 
A. B. McMlllen, P. G. Redington, L. A. McRae, Félix Baca, H. E. Rogers, the 
Council of Défense of the County of Bernalillo, W. E. Lindsey, and Harry L. 
Patton, ail of them being résidents and citizens of the state of New Mexico. 

"(1) And thereupon your orator complains and says that It Is, and for 
some years last past has been, a corporation duly organized, ereated, and 
established by and under the laws of the state of New York, for the purpose 
of carrying on the business of owning, publlshing, editlng, preparing, and 
selling magazines, and is now, and has been at ail times material hereto, the 
owner and publlsher of certain magazines of gênerai circulation throughout 
the United States and the state of New Mexico, known to the reading public, 
and owned, printed, and published by your orator under certain names regis- 
tered under the trade-mark laws of the United States of America, as follows, 
to wit: Hearst's, Cosmopolitan, Good Housekeeping, Harper's Bazaar, Motor, 
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Motor Boatlng, and Puck — each of whlch magazines Is prlnted, pnbllshed, and 
prepared for sale monthly by your orator In the eity and state of New York, 
and through its gênerai agents in ail the large clties of the United States, 
ineluding Los Angeles, Cal., distributed and sold to local dealers throughout 
the state of New Mexico, and by them sold and distributed to the trade in 
said state ; and your orator further allèges and shows that prior to the com- 
mission of the acts hereinafter complained of your orator enjoyed a large and 
lucrative sale of said magazines throughout the said state of New Mexico, 
which was of increasing value to It by virtue of a growlng subscription list 
and an aunual increase in sales by newsdealers throughout the state, whereby 
the right at ail times material hereto, and in the future, of unrestricted access 
to the markets of New Mexico, and the right to sell its product In the ordinary 
course of trade and business and through the usual channels in said state, in 
falr and nntrammeled compétition with products of a similar or of the same 
character, Is of great value to your orator, to wit, of a value far in excess of 
$3,000, and that the loss and damage, both past and prospective, to your 
orator, by réason of the acts of the défendants herein complained of, is not 
less, and In truth and in fact is far In excess of , said amount. 

"(2) Tour orator further gives your honor to be Informed that the défend- 
ant the Couneil of Défense of the State of New Mexico was created by an 
extraordlnary session of the Législature of the said state of 1917, by an act 
of the said Législature approved May 8, 1917, entitled 'An act to provide for the 
public défense,* the pertinent provisions of which, relatlng to the création of 
the said State Couneil of Défense, belng as follows, to wit; 

" 'There Is hereby created a couneil to be known as the Couneil of Défense 
of the State of New Mexico, conslstlng of nlne (9) members, to be appointed 
by the Govemor by and with the advice and consent of the Senate, who shall 
serve during the time of the présent war, and for such further time thereafter 
as the Governor may deem necessary. The Governor shall hâve power to fill 
any vacancy that may occur on such couneil by the death, résignation, or iu- 
ability to serve of any member thereof, and may remove any member for cause 
and appoint some person to flU such vacancy. 

" 'Said couneil shall hold its meetings at the city of Santa Fé, or at such 
other place or places as it may deem necessary, and a majorlty of the couneil 
shall constitute a quorum to do business, and the affirmative vote of a majorlty 
of such quorum shall be required and shall be sufficient to adopt or pass any 
motion or resolution authorizing or directing any act or thlng within the 
power of the couneil. Any number less than a quorum may meet and adjoum 
from day to day until a quorum be présent. The couneil may détermine the 
rules of its procédure, and with the approval of the Govemor, may make 
any and ail régulations necessary for the carrying out of the provisions of 
this act. 

" 'The couneil, as soon as it Is organized, shall communicate at once with 
the National Couneil of Défense, and ofCer its co-oi)eration and state that it 
is organized and is ready to receive information and to carry out within the 
state of New Mexico such plans as will mutually be agreed upon for the défense 
of the nation, and shall, in every way possible, eo-opefate with such National 
Couneil of Défense. It shall get into communication with défense bodies rep- 
resenting other states and shall co-operate with them as far as may be 
practicable. 

" 'The couneil, after consultation with the National Couneil of Défense, shall 
gather at once through its eommittees or otherwise, statistics, facts and other 
information found necessary, and shall arrange them in an orderly and ac- 
cessible manner. They shall supervise and direct investigations and make 
recommendations to the Governor and to the Législature. 

" 'The members of the councH shall be paid flve dollars ($5.00) per day 
and necessary traveling expenses for the time they are actually engaged in 
the performance of their duties as members of such couneil, to be paid out of 
the state war fund. The couneil shall cause to be kept an accurate record or 
journal of its proceedings, and the original thereof shall be ftled with the 
secretary of state at the termination of the term of service of the said couneil.' 
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"That pursuant to the provisions of sald aet the défendants Seonndino 
Romero, W. A. Hawklns, C. R. Brice, J. M. Sully, Eufraclo Gallegos, Charles 
Sprlnger, B. C. Hernandez, and Eduardo M. Otero were duly appointed by 
the Governor, and their appolntments confirmed by the Senate of the state of 
New Mexico, as members of the said Council of Défense of the State of New 
Mexico, and said défendants are now, and at ail tlmes material hereto were, 
Kiembers of said council ; that the défendant Walter M. Danburg is gênerai 
secretary of said Council of Défense, and défendant Guthrle Smith is, and 
■was at ail times material hereto, the publicity agent thereof, and editor of a 
■weelîly newspaper known as the 'New Mexico War News,' which was at ail 
times material hereto and now is printed, published, Issued, and distrlbuted 
throughout the state of New Mexico by the said Council of Défense in the 
manner hereinafter set forth ; that the Council of Défense of Bernalillo County 
is an organization, the members of which are selected by the State Council of 
Défense and appointed by said W. B. Lindsay, as governor of New Mexico, 
from résidence of Bernalillo county, and organized for the purpose of co- 
operating with the State Council of Défense in promoting patriotism and 
the purposes of the government of the United States in the prosecution of 
the war with the Central Powers ; that the défendants Alfred Gruns- 
feld, Max Nordhaus, Jésus Romero, Nestor Montoya, Rafaël Garcia, W. 
C. Oestreich, W. C. Reid, A. B. McMlUen, P. G. Redington, L. A. McRae, Félix 
Baca, and H. E. Rogers are, and were at ail times material hereto, members of 
said organization appointed by the Governor as aforesaid ; that the défendant 
Washington E. Llndsey is the duly elected and actlng Governor of the stat« 
of New Mexico, and as such chief executive of said state has, under and by 
Tirtue of the sald act of New Mexico Législature, the power of appointment 
and removal of members of sald council, and supervisory and advisory powers 
over the acts, matters, and thlngs done by said Council of Défense ; and the 
défendant Harry L. Patton is the duly elected and actlng Attorney General 
of sald state, and as such head of the légal departmeut of said state. 

"(3) And your orator gives your honor further to be Informed that certain 
of the Individual défendants, to wlt, Secundino Romero, W. A. Hawklns, C. R. 
Brice, J. M. Sully, Eufraclo Gallegos, Charles Sprlnger, B. C. Hernandez, and 
Eduardo M. Otero, as members of the said Council of Défense In New Mexico, 
hâve created an executive committee, composed of the said défendants Charles 
Sprlnger, B. C. Hernandez, and C. R. Brice, which sald executive committee, 
in the name and by authorlty of said Council of Défense, directly supervises, 
Controls, edits, publishes, and Issues the said weekly paper known as 'New 
Mexico War News,' which is now, and has been at ail times material hereto, clr- 
culated free of charge generally throughout the state of New Mexico, and is 
widely read as the officiai médium of the said Council of Défense, and as such 
médium has great weight and authorlty with the people of New Mexico upon 
ail questions relating to the war and war measures, and affords a ready, con- 
venlent, powerful, and effective vehicle and instrument for the dissémination 
of publicity concernlng' the war and war measures. 

"(4) Tour orator further Informs your honor that It is informed and 
believes, and accordlngly so allèges the fact to be, that the défendants Secundi- 
no Romero, W. A. Hawklns, J. M. Sully, Bufracio Gallegos, Charles Sprlnger, 
B. C. Hernandez, Eduardo M. Otero, AVashington E. Llndsey, Guthrle Smith, 
Walter M. Danburg, Harry L. Patton, and many other persons whose names 
are to your orator unknown, comblning and confederating together, engaged, 
and are now engaged, and threaten to continue to engage, in a scheme and 
an effort to unité ail of the newsdealers, county councils of défense, eommunlty 
counclls of défense, and social organizatlons In the state of New Mexico In a 
movement or combinatlon and confederaey with said défendants to boycott 
and prevent the sale and distribution of the magazines of your orator through- 
out the state in any manner whatsoever, and to interfère with, prevent, restrict, 
and restrain the free aoeess of your orator to the markets of New Mexico for 
Its sald magazines, and the sale and distribution of the same through the ordl- 
nary, usual, and customary chaunels employed by it and its competitors In 
sald state, and to utterly destroy its trade, business, and commerce in sald 
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State, and to prevent It from carrying out and performlng Us contracts wlth 
sald newsdealers, and in furtherance of and to achieve the sald scheme and 
purpose the sald défendants did the several acts hereinafter stated, either by 
themselves or their agents, by them thereto fuUy authorized. 

"(5) That the said défendant C. R. Brice liad no part in the action of the 
sald défendants named in the precedlng paragraph, and had no Icnowledge 
of the proposed purpose and Intent of the said combination and confédération, 
untll the issue of said New Mexico War News of June 6, 1918, and upon be- 
coming acqualnted wlth the same utterly disclaimed any support of said 
scheme and purpose, and condemned the same In vigorous terms in a wrltten 
communication to sald défendant Washington H. Llndsey, as Goremor of said 
State, and advlslng the immédiate cessation of the purpose of sald combination, 
condemning the effort as Illégal, unlawful, un- American, and wholly un justifi- 
able; and your orator glves your honor to be Informed that, in case the 
acts of such of the défendants as are members of said Coundl of Befense of 
New Mexico should be held to be without authority in law or otherwlse, and 
not binding upon the said Brice as a member thereof, that It Is the désire 
and purpose of your orator to dismiss this proceeding as to the said défendant 
C. R. Brice. 

"(6) On or abont June 6, 1918, and thereafter upon dates hereinafter set 
forth, the said défendants named in the second precedlng paragraph, Indl- 
vidually and coUectlvely, and as members of sald combination and confédéra- 
tion, In furtherance of their gênerai scheme and purpose, announced their 
purpose and intent as hereinbefore alleged, and caused the same to be prlnted, 
publlshed, and circulated in said New Mexico War News in the issue oX June 
6, 1918, as follows, to wit : 

" 'Another RoU of Honor. 

Zook's Pharmacy 
Weltmer & Burrows 
Capital Pharmacy 

AU of Santa F6 

" 'Thèse companîes, eomposed of New Mexicans who assay 100 per cent. In 
Amerlcanism, hâve deelared that they will not sell any more Hearst publica- 
tions, either newspapers or magazines, for the perlod of the war. The July 
number of the monthly magazines will be the last one to be sold. The July 
Oosmopolltan has been recelved, and the July numbers of others are on the 
Way, therefore not subject to cancellatlon. 

" 'Hearst newspapers hâve been antl-Brltish ever since there hâve been any 
Hearst newspapers. When Président Wilsbn «isked the Congress to amend the 
Canal ToUs Act, Hearst made a long séries of savage attacks upon the Prési- 
dent. He asserted that the Président had unconditlonally surrendered to Oreat 
Britaln; that he never had been anything better than a servlle tool of the 
Empire; that he was a traitor to American interests. 

" 'What Hearst has sald since America entered the war has been anti- 
Brltlsh every day, and as openly un-Amerlcan and pro-German as he dared to 
be. What he has sald has been told in part In thèse columns, from time to 
tlme, and more of it will be related in subséquent Issues. 

" 'Having prepared the évidence of snfflcient strength, the New Mexico Coun- 
cil of Défense made its Initial move by asklng the newsdealers of Santa F6, 
to stop the sale of the publications. Their immédiate response was most 
gràtifylng and the Councll will ask every newsdealer in the state to stop the 
sale of ail the publications for the perlod of the war. Thls request will go 
through the county and communlty councils of défense, but no newsdealers, 
hearlng of the move, need wait until he receives the request from bis county 
or communlty councll. 

" 'A placard announclng that net more Hearst publications will be sold durlng 
the perlod of the war will be furnlshed by the Councll of Défense for use by 
the dealers. The War News wlU continue to print each week In the honor 
roll, the names of the dealers as they fall into Une. The newspapers pub- 
llshed by Hearst are the foUowing : 
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Atlanta American 

Atlanta Georgian , ■ 

Boston Advertiser 

Boston American 

Chicago American 

Chicago Herald & Examiner 

Los Angeles Examiner 

New York American 

New Torlî Journal 

San Francisco Examiner 

" The Ilearst Magazines are as follow» : 
Hearst's 
Cosmopolitan 
Good Housekeeping 
Harper's Bazar 
Motor 

Motor Boating 
Puck 
" 'The Council of Défense calls upon every loyal, patriotlc citizen of New 
Mexico not only to quit asking for the Hearst publications at the newsdeal- 
ers, but to stop taking them on subscription, and to stop reading them; in 
other words, to say to Herr Wilhelm von Hearst, the Hearst publications and 
Hearstism in gênerai : Good Night !' 

"That thèreafter, on, to wit, the 13th day of June, 1918, and In pursuance 
of the same gênerai scheme and purpose, the said défendants cansed to be 
published and circulated In said New Mexico War News, the foUowlng 
placard and notice: 

" 'Hearst's 

" 'Newspapers and Magazines 

"'Not Sold Hère 

" 'For Period of the War 

" The New Mexico Conncil of Défense and the County Council of défense of 
this county hâve convinced us that Hearst's newspapers hâve been antl-British, 
un-American and pro-German since America entered the world war. , , 

" 'Hearst's Newspapers Hearst's Magazines 

Atlanta American Hearst's ' 

Atlanta Georgian Cosmopolitan 

Boston Advertiser Good Housekeeping 

Boston American Harper's Bazar 

Chicago American Motor 

Chicago Herald & Examiner Motor Boating 

Los Angeles Examiner Puck 

New York American 

New York Journal 

San Francisco Examiner 

" The Council of Défense calls upon every true American New Mexlcan 
not only not to ask the newstands for the Hearst publications, but not to 
receive them on subscription and to quit reading them altogether. 

" 'Governor Lindsey and Âttorney General Patton approve and Indorse 
this move to rid the state of Hearst publications and Hearstism.' 
— and thèreafter printed said placard or notice on cardboard or heavy paper, 
and caused the same to be dlstrlbuted by their agents throughout the state of 
New Mexico, to newsdealers who had the magazines of the complainant for 
sale and distribution under the terms and conditions of written contracts or 
agreements with your orator, with the request that the said placard be dts- 
played and that the said newsdealers abstain from and refuse to bandle, sell, 
or distribute the said magazines. 

"That thèreafter, to wit, on the 20th day of June, 1918, and In pursuance 
of the same gênerai scheme and purpose, the said défendants caused to be 
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publlshed and circulated in sald New Mexico War News, the foUowlng arti- 
cle, to wit: 

" 'The New Honor Eoll. 

Zook's Pharmacy 
Weltmer & Burrows 
Capital Pharmacy 

Ail of Santa Fê 
Post Office News Stand of Clovis 
F. C. Rolland 
W. E. Warren 

Of Alamogordo 
Rio Grande Drug Co. of Taos 

" 'There are real Americans who will sell no more Hearst publications for 
the period of the war. Having been convinced that Hearst has wielded ail 
of his enormous influence in favor of Germany and against Great Britain and 
the United States, since the United States entered the war, thèse par patriots 
hâve decided it is time to put the offender into the enemy camp and to make 
substantial réductions in his influence. 

" 'The action of the Councll of Défense, backed by Governor Lindsey and At- 
torney General Patton, in declaring war on Hearst publications, is causlng 
Bome uneasiness in the mind of Kaiser Wllhelm's notorious satellite in America. 
Howard E. Morton, city editor of the Los Angeles Examiner, came to Santa 
Fé last Thursday moriiing and called on Charles Springer, chairman of the 
executive committee. Mr. Sprîhger told the Hearst emissary that he had seen 
enough évidence to be convinced that Hearst has been unpatriotie since 
America entered the war. "However," said Mr. Springer, "you may go and 
talk with our publicity manager, who has been working on the investigation 
for some months." 

" 'Mr. Morton made the call. At the end of a conférence lasting more than 
two hours, he was Informed that the flght would be pressed, so far as the 
publicity départaient was concerned. Friday night Mr. Morton had another 
conférence with Mr. Springer. At the close of the conférence Mr. Springer 
said he was still not convinced of Hearst's patriotism; that in spite of 
Hearst's apparent support of the war at this time, he belleved that In the 
eveni of a peace conférence ail the Hearst influences would be wielded against 
Great Britain in an effort to leave Germany dominant in Europe.' 

"That thereafter, to wit, on the 25th day of June, 1918, and In pursuance 
of the same gênerai scheme and purpose, the said défendants caused to be 
publlshed and circulated In said New Mexico War News the foUowing article, 
to wit: 

" 'The New Honor RoU. 
Zook's Pharmacy 
Weltmer & Burrows 
Capital Pharmacy 

AU of Santa Fê 
Post Office News Stand of Clovis 
F. C. Rolland 
W. E. Warren 

Of Alamogordo 
Rio Grande Drug Co. of Taos 
Matson's Book Store 
Strong's Book Store 
Sturges Cigar Stand 
Grlggs' Pharmacy 
Highland Pharmacy 
George Bryan, local agent for Los Angeles Examiner 

AU of Albuquerque 
R. B. Dick 
Harry Braden 
MUton Smith 

Of Carlsbad 
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" 'Additions are belng made to tlie new honor roll as fast as Information Is 
placed before the loyal men who sell newspapers in New Mexico. The six 
Albuquerque dealers are reported in the Albuquerque Journal as having de- 
clared they will handle no more of the Hearst publications during the period 
of the war and placards will be furnished by George O. Taylor, who recelved 
a supply when he was at headquarters recently.' 

"(7) And your orator further informs you honor that in pursuance ana 
furtherance of the same gênerai scheme and purpose, the sald défendants 
individually and coUeetively, so combining and confederating together, by 
force of the overwhelming influence of the said Council of Défense, of New 
Mexico and the prominence of the members thereof and the great weight at- 
tached to the leadership of said State Council, and the prestige of the sald 
Washington E. Lindsey as Governor of said state, and of sald Harry L. 
Patton, as Attorney General of sald state, and by inducing them to belleve 
that if they did not join in wlth the movement to exclude the said magazines 
from New Mexico they would be branded before the people of New Mexico as 
unpatriotic and disloyal, prevailed upon and persuaded by said coerclve 
measures and means the said défendants Alfred Grunsfeld, Max Nordhaus, 
Jésus Romero, Nestor Montoya, Rafaël Garcia, W. C. Oestreich, W. C. Reid, 
A. B. McMillen, P. G. Redington, L. A. McRae, Félix Baca, and H. E. Rogers, 
as members of the County Council of Défense of Bernalillo County, to pass a 
résolution In the name of said County Council of Défense as foUows, to wît : 

" 'Be it resolved, by the Bernalillo County Council of Défense, at a meet- 
ing held June 25, 1918, that the council heartily indorses the action of the 
New Mexico State Council of Défense in condemning as unpatriotic the at- 
titude ànd sentiments of William Randolph Hearst ; and 

" 'Be It further resolved that the people of Bernalillo county are urged to 
discontinue their patronage of the Hearst publications and that news dealers 
are requested to cease selllng thèse publications from thefr news stands' 
■ — and through the médium of certain of said défendants, who were then and 
are now members of two social organizations of great Influence In the clty of 
Albuquerque, known as the Rotary Club and the Kiwanis Club, prevailed upon 
and persuaded said clubs to pass resolutions, of which that passed by said 
Kotary Club reads as follows: 

" 'Whereas, the New Mexico State Council of Défense has requested the 
newsdealers of New Mexico to stop the sale of the Hearst publications for 
the period of the war, and every loyal citizen of New Mexico not only to qult 
asking for the publications at the newsdealers, but to stop taking them on 
subscription, and to stop readlng th^m : 

" 'Now, therefore, be It resolved by the Albuquerque Rotary Club that the 
action of the New Mexco State Council of Défense be and is hereby heartily 
Indorsed, and that the club will assist and co-operate with the State Défense 
Council in making Its request effective' 

— and in many other particulars, as your orator is Informed and belleves, and 
accordingly states the facts so to be, combined and confederated with the de- 
fendants named in paragraph 4 to bring about said common scheme and 
purpose. 

"(8) And your orator further Informs your honor that on or about June 
6, 1918, the said défendants, through their publicity "agent and editor, the 
sald défendant Guthrie Smith, maliciously and with the intent of injuring 
the business of your orator In the country at large, and In furtherance and in 
pursuance of the common scheme and purpose of said combinatlon and con- 
fédération, and to further coerce the people and the newsdealers of the state 
of New Méxeo by wide publicity into the belief that the measures and means 
employed by said défendants were proper and appropriate and should hâve 
their co-operatlon and assistance, and to attempt to gain widespread notoriety 
for the action of said défendants, and to obtain the support of powerful influ- 
ential papers throughout the United States, and to influence public opinion 
wlthin the state against your orator, and to obtain the co-operation and sup- 
port of other State Councils of Défense, sent telegrams to large and influen- 
tlal newspapers throughout the country (amongst others, the Los Angeles 
Times and the New York Tribune), announcing the scheme and purpose of 
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sald comblnatlon, whlch said telegrams were of unlform context as follows, 
to wlt : 

" 'Ail newsdealers of the capital city of New Mexico, patriotically comply- 
Ing wlth tlie request of tlie State Council of Défense, agreed to-day to stop 
selllng.all Hearst newspapers and magazines for the period of the war, hold- 
ing thèse publications to be so antl-Brltish, un-Amerlcan and pro-German as 
to cpnstltute a menq.ce to the AUied cause. 

" "The council, through the county and eommunlty councils of défense, wlU 
urge every newsdealer in New Mexico to foUow the same course.' 

"(9) That certain of the newsdealers in New Mexico, to wlt, Zook's Pharma- 
ey, a corporation, and Weltmer-Burrows Drug Company, Incorporated, both 
doing business in Santa Fé, New Mexico, Rio Grande Drug Company, doing 
business at Taos, New Mexico, F. C. Rolland and W. K. Warren, of Alamo- 
gordo, Sturges Hôtel Company, a corporation, Strong's Book Store, a cor- 
poration, O. A. Matson and H. Emory Davis, partners doing business under 
the flrm name and style of O. A. Matson & Co., E. H. Briggs, doing business 
under the name and style of Briggs' Pharmacy, L. A Rice, doing business un- 
der the name and style of Highland Pharmacy, ail of Albuquerque, New 
Mexico, and R. M. Bishop, of Clovis, New Mexico, ail newsdealers and sell- 
ers and distributors of the said magazines of your orator, and under con- 
tract with it for said purpose, in fear of being considered disloyal and un- 
American, and of not assaying '100 pcr cent. Amerlcanism,' and of losing the 
patronage of patriotic Amerlcans if they did not comply with the request and 
tljie idem^nds of the said défendants, and without persoral knowledge of any 
alleged disloyalty of the said magazines of your orator, permitted themselves 
to be intlmidated, coerced, and were intimidated and coerced by said de- 
fendants, and the matters and things done, said, printed, and published by 
said défendants, into aeting in concert with the said défendants in their 
scheme and purpose, and, so intimidated and coerced, the said newsdealers, in 
order to aid the défendants in their purpose of bringing about the entire ex- 
clusion of the said magazines from New Mexico, ànd of clpsing the said state 
to the cOmplainant as a territory wltîiln whlch it mlght éompete with other 
ôwners of siiriilàr magazines through the regular, usual, and customary chan- 
nels of trade without restraint and restricton, cftnceled their contracts with 
your orator for the said magazines, and notifled the agent of your orator in 
Los Angeles that they would no longer handle, sell, and distribute such 
magazines in New Mexico, whlch said condition has ever slnce and does now 
continue, and in furtherance qt said common purpose and scheme placed in 
their show or display Windows, as your orator is informed and belleves, and 
ttieref ore states the f act to be, the placard printed and fumished to them by 
the. çald défendants, as set forth above, afad in wprds and figures as it appeara 
herèinbef ore ; and upon information and beliéf your orator informs youi- 
honor that many other newsdealers and subscribers, too numerous to set 
f prih herein, throughout the state of New Mexico, as a resuit of said propa- 
ganda, intimidation, ànd coercion of the said défendants, hâve canceled their 
contracts with your orator, and hâve refused and do now refuse to receive 
sald magazines, or to sell and distribute them to their patrons and customers. 

"(10) That ail of the sald acts, matters, and things done by said défend- 
ants, their agents and servants, indivldually and collectively, and as members 
of said comblnatlon and confédération, and by such other persons, whose 
names are now ùhknown to your orator, who may be associated with défend- 
ants in said scheme and purpose, were done with Intent, as your orator is 
Informed and belleves, and thus states the facts to be, wlUfully, wantonly, and 
maliciousiy to injure and hâve injured your orator in its property and busi- 
ness, and to render unsalable its magazines in the state of New Mexico, and 
to prevent, restrict, and restrain the introduction of said magazines into the 
state of New Mexico from other states, and especlally the state of New York. 

"(11) That ail of the said acts, matters, and things done by said défendants, 
their agents ànd servants, indivldually and collectively, and as members of 
èaid comblnatlon and confédération, and bysuch other persons, whose names 
are now unkhown to your orator, who may be associated with the défendants, 
and the said gênerai scheme and purpose of boycotting the said magazines oi£ 
your orator and the blacklisting of the same, and of preventlng yôur ora- 



COUNCIL OP DEPENSE V. INTERNATIONAL MAGAZINE CO. 399 

(867 F.) 

tor from having that free access to the markets of New Mexico for the sal» 
of its magazines assured to It by tlie laws of ttie state of New Mexico and ttie 
United States of America, are unlawful, contrary to, and in violation of section 
1685 of the codification of 1915 of ttie laws of New Mexico, which in words 
Is, as foUows, to wit: 

" 'Bvery contraet or comblnation between Individuals, associations or cor- 
porations, having for its object or whlch shall operate to restrict trade or 
commerce or control the quantity, priée or exchange of any article of manu- 
racture or product of the soll or mine, is hereby declared to be illégal. 

" 'Every person, whether as individual or agent or oificer or stockholder of 
any corporation or association who shall make any such contraet or engage in 
any such comblnation, shall be deemed guilty of a misdemeanor, and on con- 
viction thereof shall be punished by a fine not exceeding one thousand dol- 
lars nor less than one hiindred dollars, and by imprisonment at hard labor 
not exceeding one year, or until such fine bas been paid' 

— and the provisions of the act of Congress approved July 2, 1890 (26 Stat. at 
Large, 209, c. 647), entitled 'An act to protect trade and commerce against 
unlawful restraints and monopo!ies.' 

"(12) And your orator avers and further informs your honor that the said 
acts, matters, and things alleged to bave been done hy such of the défend- 
ants who are and were at ail times material hereto members of the défendant 
the Council of Défense of the State of New Mexico, in the name and by au- 
thority of said Council of Défense, were done without power or authority to 
act in their behalf under the law creating said Council of Défense, and the 
use of the name of said Council of Défense was without légal right, justifica- 
tion, or valid excuse, and as your orator is informed and belle ves, and so 
States the facts to be, for the sole purpose of promoting and furtherlng said 
unlawful and malicious scheme to destroy the business and property of your 
orator. 

"U3) Tour orator further avers and Informs your honor that the acts of 
said défendants, as hereinbefore set forth, are un- American, opposed to the 
policy of government of the United States of America in the présent war \>^th 
the Central Powers, subversive of law and order, and in gênerai opposed to 
publie policy, in that the said défendants, without judicial power or authority 
and under the cloak of patriotle organizations and patriotic purposes, hâve 
constituted themselves judges and prosecutors, and, having convlcted your 
orator without a hearing, now seek to conduet a journalistic lynehing with 
your orator as the victim, by means of a boycott and blacklisting of its pub- 
lications, and in such wise to abridge and to restraln its right guaranteed to 
it by the Constitution of the United States, and the Constitution of the state 
of New Mexico, as contained in section 17, article II, of the Constitution of 
said State, whereby it is free to publish within said state its sentiments on 
ail subjects, being responsible only for the abuse of that right, and the said 
défendants seek by thelr said unlawful, oppressive, and coercive acts to drive 
your orator's publications from New Mexico, and by this means to dictate 
to the people of New Mexico and to control what they should or should not 
read. 

"(14) Tour orator further allèges and shows unto your honor that it is, 
and at the time of the commission of the acts hereinabove complained of was, 
the owner and proprietor, by purchase from or employment of the author or 
authors, of each and every article or picture, in any of said above-named 
magazines, save as may hâve been otherwise indicated in connection with the 
publication of a particular article or picture; that your orator, as such suc- 
cessor to said authors and as the proprietor and owner desiring to secure a 
copyright upon the afore.sald magazines, so published by it throughout the 
period of the commission of the acts herein complained of , and upon the 
varions articles, stories, and pictures therein contained in accordance with the 
statutes of the United States in such case made and provided, published each 
of said magazines, and the articles, stories, and pictures therein contained, in 
each of whlch said magazines your orator caused to be printed and published 
In each separate number thereof, upon its title-page, the notice of copyright in 
the form and manner required by law, to wit, 'Copyright, 1918, International 
Magazine Company ;' that after the publication of said magazines with notice 
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of copyright thereln eontained as hereinabove alleged, your orator promptly 
in each instance duly deposlted in the mail wlthin the United States, to wit, 
at the City of New York, in the state of New York, two complète copies of the 
best édition of each issue of sald magazines, addressed to the Register of 
Copyrights, Washington, District of Columbia, accompanied In each instance 
by a clalm of copyright. Your orator further avers and says that each of 
such copyrighted periodicals and the articles, stories and plctures eontained 
thereln were printed from type set withln the Umits of the United States, or 
from plates made wlthin the limits of the United States from type -set therein, 
and that the printing of the text and the blnding of the aforesald magazines, 
and each and every issue thereof, was and is performed wlthin the limits of 
the United States; and your orator avers that it has done ail acts and com- 
plled wlth ail légal requirements necessary to establlsh its right to the afore- 
sald copyrights, under the statutes of the United States in such case made 
and provlded. Your orator further shows that it has caused to be printed and 
inserted in the several copies of each volume or issue of each of sald maga- 
zines, on the tltle-page thereof, the word. 'Copyright,* together wlth the year 
sald copyright was acquired, and the words 'International Magazine Com- 
pany,' as required by law. 

"Your orator further avers and shows unto your honor that the course and 
practlce hereinabove set forth, wlth référence to the publication of notice of 
copyright, the deposltlng in the inail of copies of sald copyrighted magazines, 
and the place of the printing, publlshing, and blnding thereof, and the doing 
of each and every other matter and thing necessary and required by it to be 
done. In order to entltle it to a copyright of the aforesald magazines, and 
the articles, stories, and plctures thereln eontained, are pursued by it wlth 
référence to the publication of each and every issue of ail of the above-named 
and descrlbed magazines, so that your orator acquires and becomes the pro- 
prletor of a copyright as to each of sald magazines and every issue thereof. 

"Your orator further represents and shows unto your honor that, under 
and by virtue of the provisions of the copyright laws of the United States, it 
Is guaranteed an unrestricted right to vend Its copyrighted publications 
throughout the United States and in each and every state thereof, and that 
this court is glven jurisdictlon under the provisions of said copyright law, 
upon bill in equity filed by any party aggrieved, to grant injunctlons to pre- 
vent and restraln the violation of any right secured by said law. • 

"Your orator further avers and says that, by reason of the wrongful, 
wIUïul, oppressive, and mallclous acts of the défendants hereinabove com- 
plained of , it has been, and Is now, and in the future will be, denied the 
right, guaranteed to it by virtue of said laws, to vend its copyrighted publi- 
cations in the state of New Mexico, and will be continuously so prevented 
from the exercise and enjoyment of Its said right guaranteed to It under said 
act, to its irréparable damage, unless this court exercise the power and au- 
thority granted in sald act to restraln and enjoln the said défendants. 

"And your orator further avers and Informs your honor that because of the 
nature of the illégal acts of the défendants, and the methods employed by 
them to accompllsh thelr scheme and purpose, and the great number of per- 
sons who hâve combined wlth the said défendants In the sald illégal, unlaw- 
ful, and oppressive comblnation and confédération, your orator has suffered 
and is now suffering irréparable damage and mlschief,- and has no adéquate 
remedy at law, and further that any attempt to obtaln such remedy would In- 
volve a multipllcity of suits. In considération whereof, and forasmuch as 
your orator can only hâve adéquate relief In the premises In a court of equity, 
where matters of this nature are properly cognlzable and remediable, and 
to the end that such relief may be granted, your orator prays the court: 

"1. To grant It a wrlt of injunction, enjolning and restralnlng the sald 
défendants CouncU of Défense of the State of New Mexico, Secundlno Romero, 
W. A. Hawkins, C. R. Brice, J. M. Sully, Bufraclo Gallegos, Charles 
Springer, B. C. Hernandez, Bduardo M. Otero, Walter M. Danburg, Guthrle 
Smith, W. E. Llndsey, Harry L. Patton, the Council of Défense of the County 
of Bemallllo, Alfred Grunsfeld, Max Nordhaus, Jésus Romero, Nestor Mont- 
oya, Rafaël Garcia, W. C. Oestrelch, W. C. Reld, A. B. McMlllen, P. G. Red- 
ington, L. A. McRae, Félix Baca, H. E. Rogers, thelr attorneys, agents, and 
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représentatives, indivldually and collectively, from boycotting and black- 
listing the complainant and Its magazines, from restraining the complalnant 
from selling and dlstributing its magazines to the newsdealers within the 
State of New Mexico, and to its subscribers within said state, and restricting 
the business and commerce of the complainant wîthin sald state, from re- 
straining the complainant from shipping its magazines into the state of New 
Mexico from other states, from acting in the name of the Council of Défense 
of the State of New Mexico, or the County Council of Défense of Bernalillo 
County, in furtherance of the scheme and purpose of défendants to boycott 
and blacklist the complainant and its magazines in the state of New Mexico, 
from printing* and circulating placards in the state of New Mexico in fur- 
therance of said boycott, or using any other methods whereby the property 
of your complainant, or its business, or the Interests of those deallng with it, 
might be damnified or injured, until the further order of the court. 

"2. For such other and further relief as may be properly granted you com- 
plainant in a court of equity, including its costs and expenses in this behalf 
most wrongfully sustained." 

A portion of the statement of the case by appellants, with imma- 
terial altérations, is as follows : 

The défendant Patton made return to the rule on August 8th, ad- 
mitting his officiai position of Attomey General ; disclaiming knowl- 
edge whether the complainant is owner and publisher of the maga- 
zines named ; denying that damage to the extent of $3,000 has been 
donc to the complainant; admitting the allégations of paragraph 2 of 
the bill ; admitting the personnel of the State Council of Défense and 
of its executive committee ; denying knowledge whether the said execu- 
tive committee supervised, etc., the War News, or whether that journal 
is generally circulated in New Mexico ; denying the allégations of the 
fourth paragraph of the bill, generally and specifically ; denying knowl- 
edge of the matters alleged in paragraph 5 of the bill; denying that 
on or about June 6, 1918, or at any other time, he either indivldually 
or in connection with any other person entered into any combination 
or conspiracy, or that in furtherance of any combination, scheme or pur- 
pose he caused such announcement to be published in the War News 
of June 6, 1918; dénies that he had any knowledge of or connection 
with the said publication, and dénies that the publication of the said 
article was in furtherance of any scheme or combination, etc. ; makes 
like déniais and allégations with référence to the War News items of 
June 6, 13, and 20, 1918; dénies that he individually or in connection 
with any other person or persons induced, led, or persuaded by any in- 
fluence or means whatsoever the Bernalillo County Council of Défense 
and its members to pass the resolution set f orth ; and makes like déniais 
with référence to the resolutions of the Rotary Club and the Kiwanis 
Club. He dénies that he was connected with the passage of the said 
resolution by said clubs, if they were passed, and that his influence as 
Attorney General influenced the passage of stich resolutions. He dé- 
nies knowledge of the allégations of the eighth paragraph of the bill, 
and says that if Guthrie Smith sent such telegrams he was not acting 
in any way for or under any authority from "this défendant." He dé- 
nies that the sending of said telegrams was in pursuance of any scheme, 
purpose, combination, or fédération to coerce the people and news- 
dealers, etc., and dénies any connection with the sending of such 
telegrams. He dénies that the newsdealers named, for fear of being 
267 F.— 26 
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considered disloyal, etc., were intimidated, cûerced, or influenced by 
him to refuse to handle, sell, or distribute the plaintiff's magazines. 
He dénies ail intimidation or coercion on his part. He dénies that he 
in any way tried to injure or has injured the property and business of 
the plaintiff in New Mexico, or rendered unsalable its magazines, or 
restrained their introduction into this state. He dénies that he has done 
any act individually or in connection with others as a gênerai scheme, 
to boycott the plaintiff's magazines, etc. He neither admits nor dénies 
the allégations of the twelfth paragraph of the bill, because he has not 
been at any time and is not now a member of the Council of Défense 
of the State of New Mexico, nor has he had any connection with such 
organization. He dénies ail the material allégations of paragraph 13 
of the bill. He dénies that he has done, and avers that he will not do, 
any act which in any way will deny to the plaintiff any right granted to 
it by virtue of the laws of the United States of America, giving it the 
right to vend its copyrighted publications in the state of New Mexico. 
He dénies that any of his acts hâve been for the purpose of forming 
any unlawful oppressing combination or fédération, or that the plaintiff 
has suffered or is now suffering any damage or mischief whatsoever 
by any act of his. 

Further answering, he allèges : That he has in no wise acted against 
the plaintiff to its damage of détriment ; that his approval as chief law 
officer of the state of any acts of the State Council of Défense or other 
défendants, as mentioned in the bill, in no wise referred to or con- 
cerned the plaintiff or any of its magazines, but that he intended to 
approve and did approve the condemnation of the Hearst newspapers, 
induced thereto by reading extracts f rom editorials and articles ap- 
pearing in said newspapers, some of which extracts were as follows, 
to wit: 

"If thls country Is golng to be plunged Into war, we do not want a school- • 
master In the Whlte House, but a soldler." 

"We do not want a theoretical man Uke Wilson, but a practleal man Uke 
Roosevelt, for the Président Is the commander in chief of our milltary forces." 

"If we are golng to make war with Germany, we want a commander in chief 
who knows his business, and not a vaclUating incompétent, who doesn't 
know either his business or his own mind." 

"If we are compelled to mlngle in thls confllct of Europeaa powers, this 
newspaper desires to déclare right now that the one man it wlU support for 
the Président under such circumstances is Théodore Roosevelt." 

"But this newspaper sincerely hopes that this country will not be projected 
into the European turmoil, and that Mr. Wilson will realize the foUy of such 
a course." 

"We must say that we think Congress should go slow in this matter oi 
spending our money in such large sums for ALLIED preparedness." 

"We hare AMERICAN preparedness to pay for. * • * " 

"Neither do we think that many Americans feel that we should pay the 
war cost of thèse nations in ADDITION TO OUR OWN— America First." 

"The palnful truth is that we are belng practically used as a mère rein- 
forcement of England's warfare and England's aggrandizement." 

"It is plain enough that the bond Issue is not being eagerly taken to say the 
least. The> bànks hâve gone to their limit with commendable alacrity, but 
the people are not buylng bonds. The government will doubtless eventually 
dispose of the two billion issue. But who can say as much for the next issue?" 

" * * * AU the Allies are begging us for cash. England wants money — 
in heaps at SVa pei; cent., while she pays her own people 5 per cent., and 
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demanda 5 per cent, for the money she lends France, Italy, Bussia, Canada, 
«nd Australia." 

"The best iJeace for ail coneerned is a peace wlthout victory." 

"Further service In the war should be a matter ol choice for Ameri- 
cans. • * » " 

"Thèse papers hâve sald consistently, and wlU continue to malntain, that 
the American soldiers who go to France should go as volunteers, and not as 
conscripted men sent by the will of government." 

"It is nelther necessary nor right that the flower of our young American 
manhood should be sent as a sacrifice ofCering to the Red Moloeh of slaughter, 
vs'hile England bas men enough to flght her own battles for many months 
ahead." 

He avers that the reading of such articles, together with other ex- 
tracts of similar import, convinced him that the policy and sentiment 
of said newspapers were un-American and unpatriotic, and therefore 
he condemned, and gave public approval to the condemnation by oth- 
ers of the said daily newspapers. He prays that as to him the said 
bill may be dismissed and that he recover his costs. 

The County Council of Défense of Bernalillo County seems not 
to hâve appeared or answered. 

The Council of Défense of the State of New Mexico and the mem- 
bers and officers thereof impleaded made retum to the rule jointly, ex- 
cept Harry L. Patton, Attorney General, who made separate return. 
The joint return of the State Council and its members denied infor- 
mation of the corporate character of the plaintifï, its ownership and 
publication of the magazines mentioned, and of their registration under 
the copyright laws, but averred that they are owned and dominated by 
William Randolph Hearst. They denied large and lucrative sales of 
said magazines in New Mexico, and their increasing value, and espe- 
cially the jurisdictional amount of $3,000. They denied injury, loss, or 
damage, past or prospective, in the sum of $3,000, or any other sum, 
and if in fact the plaintifï bas suffered any loss or damage it was less 
than $500. They deny the création by the State Council of an executive 
committee, but assert the appointment of such committee by the Gover- 
nor under resolution of the State Council. 

They deny the allégations of paragraph 4 of the bill, substantially, 
that they were engaged in a confédération and scheme to unité ail 
newsdealers, county councils of défense, community councils of dé- 
fense, and social organizations to boycott and prevent the sale and 
distribution of the plaintiff's magazines, and to interfère with, restrict, 
etc., the plaintiff's free access to the New Mexico markets for its publi- 
cations, and destroy its trade and commerce, and to prevent the per- 
formance of its contracts with newsdealers, and in furtherance of said 
scheme or acts alleged. 

They deny the materiality of paragraph 5 of the bill. 

They admit that the said executive committee, by the approval of 
the Governor, caused to be pubhshed the articles in the War News 
set forth in paragraph 6 of the bill, and deny ail else in said para- 
graph. They say that none of the placards set forth in said paragraph 
were ever allowed to be circulated by the committee, but that the com- 
mittee authorized and puhlished a placard, advising the newsdealers 
through the War News that such placards could be obtained upon 
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request, and that such authorized placard is the same as the one set 
forth in the said paragraph, omitting the words in the fàr§t line, "and 
the County Council of Défense of this county." They aver that no 
placards were given out, except upon request. 

They admit the adoption by the County Council of Défense of Ber- 
nalillo County. of the resolution stated in the seventh paragraph, and 
the adoption by the Rotary Club and the Kiwanis Club of the resolu- 
tion set out in said paragraph, denying ail other allégations therein. 
They admit the sending of the telegram mentioned in the eighth par- 
agraph, denying ail else therein, and expressly that the said Guthrie 
Smith acted for or on behalf of any of the other défendants, but that 
said telegram was sent by him as correspondent of several large news- 
papers outside of New Mexico which he represented. 

They deny information that newsdealers canceled contracts or notified 
plaintifï's agent that they would no longer handle said magazines, 
and deny that such condition has since continued, averring that the 
newsdealers' action was not caused by fear of being considered dis- 
loyal, or un-American, or of losing patronage. They deny that the 
newsdealers acted without personal knowledge of disloyalty of any 
of the said magazines, or that they were coerced or intimidated by the 
défendants, or by any of the matters and things donc, printed, or 
published by them or under their authority, or that the newsdealers 
acted in concert with any scheme of thèse défendants. They deny 
that they, the défendants, in any manner intimidated or coerced, or 
undertook to intimidate or coerce, newsdealers to assist in the exclu- 
sion of the magazines. They deny knowledge of the display of the 
said placard by the newsdealers. The deny that they caused thera 
to obtain and display such placards other than by the publications in 
the War News. 

They deny that their alleged acts were donc to injure or did injure 
the plaintiff in its property and business, and to prevent, restrict, and 
restrain the introduction of said magazines into this state, as alleged 
in the tenth paragraph of the bill. 

They deny that their alleged acts were in violation of section 1685 
of the New Mexico codification of 1915, and of the act of Congress 
approved July 2, 1890 (Comp. St. §§ 8820-8823, 8827-8830), to wit, 
"An act to protect trade and commerce against any unlawful restraints 
and monopolies," as alleged in the eleventh paragraph of the bill. 
They deny that their said alleged acts were done without authority 
under the law creating said Council of Défense and that the use of the 
name of the counsel was without légal right, justification, or valid 
excuse, or for the purpose of promoting the alleged malicious scheme 
to destroy the plaintifï's property, as stated in the twelfth paragraph 
of the bill. 

They deny that their said alleged acts are un-American, or opposed 
to the policy of the government in the présent war, subversive of law 
and order, or in gênerai opposed to public policy, or that, without 
judicial power or under the cloak of patriotic organizations and pur- 
poses, they hâve constituted themselves judges and prosecutors, and 
convicted the plaintiflf without a hearing, in restraint and abridgment 
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of the plaintiff's rights under the Constitution of the United States 
and the Constitution of New Mexico (section 17, art. 2), concerning 
the freedom of the press, as alleged in the thirteenth paragraph of 
the bill. 

They deny that the plaintiff has been deprived of any right granted 
to it to vend its copyrighted publications, or that it will be continu- 
ously prevented from the enjoyment of any right to which it was 
entitled under said act. 

They deny that any such right by any wrongful, willful, oppressive, 
or malicious acts of thèse défendants has been interfered with or 
denied, or that the plaintifï has suffered or is suffering irréparable 
damage or mischief by reason of any acts of the défendants, or any 
methods employed by them, or by reason of any combination or féd- 
ération, as alleged in the fourteenth paragraph of the bill. They deny 
ail other allégations of said paragraph. 

Affirmatively, thèse défendants assert, upon information and belief, 
that the plaintiff is owned and controlled by William R. Hearst, who 
dominâtes the policy of the plaintiff corporation and its publications ; 
that the State Council of Défense was instructed by circulars and bul- 
letins from the National Council of Défense to investigate and keep 
close watch upon ail newspapers and publications which were pro- 
German prior to our entrance into the war and suspected of disloyalty 
since then ; that they investigated the publications of said Hearst, his 
magazines and newspapers, and found that said publications, through 
their editorials, articles, and gênerai policy, were exerting a danger- 
ous influence upon the people of this state, tending to undermine the 
morale of the people in their support of the war, and to hamper the 
State Council in the stimulation of loyalty, obstructing the State 
Council in the co-ordination and organization of the state's resources 
for the war and défense, and particularly the efforts of the State Coun- 
cil in the promotion of Liberty Loans; that said publications were 
strongly pro-German anterior to the war and hâve since made fré- 
quent attacks upon our Allies, particularly England and Japan, and 
hâve advocated policies approved and formerly advocated by the Ger- 
man government and the so-called Central Powers; that as a resuit 
of the said investigation the said executive committee requested the 
newsdealers of the state of New Mexico not to handle any of the so- 
called Hearst publications, its said request being previously discussed 
with the Governor and by him authorized and approved, and that the 
request was published in the War News; that their action was of- 
ficiai under the laws of New Mexico and acts of Congress designed 
to protect the country, stimulate loyalty, organize the country's re- 
sources for our common défense and welfare, and was not in any way 
actuated by a désire to injure Hearst, his associâtes, or the plaintiff; 
that they refer to the afïidavits of the Governor of New Mexico and 
of Charles Springer, chairman of the executive committee, attached to 
the answer or return, setting forth the information upon which thèse 
défendants acted, and showing the policy of the Hearst publications 
and their réputation as given by other newspapers, periodicals, insti- 
tutions, clubs, organizations, and individuals; that at the time said 
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action was taken, and prior thereto, the Hearst publications, hy at- 
tacks upon the administration, its conduct o£ the war, the Président 
of the United States, members of his cabinet, our Allies, and the ad- 
vocacy of German policies, exerted a dangerous influence upon the 
people of this state, and the said executive committee and the Gov- 
ernor considered it their duty, and still consider it their duty, to advise 
and request the people of this state not to encourage the circulation 
of such publications, which would tend to aid and comfort our enemies, 
and strengthen and upbuild the Hearst institutions, and contribute to 
the success of Hearst in his pro-German and anti-Ally propaganda; 
that attached newspaper articles and letters, statements by Hearst 
managers, in writing, show that the plaintifï has suffered no material 
damage by the action of the State Council complained of, and that 
no substantial damage is likely to ensue; that they hâve at no time 
ordered or demanded the newsdealers or individuals that they cease 
to handle, read, or sell the so-called Hearst publications, and hâve used 
no thi-eats, coercion, or intimidation whatever, but hâve simply made 
request, leaving décision to the individual will of each dealer and sub- 
scriber. They attach affidavits of a great number of said dealers, 
showing that they hâve acted entirely of their own will, and without 
fear instilled by any source ; that the défendants' acts are valid exer- 
cise of the state's police powers; that what they hâve donc is with- 
in the protection of the freedom of speech and freedom of the press 
clauses of the New Mexico and fédéral Constitutions; that the plain- 
tifï has an adéquate remedy at law; that the suit is in efïect one 
against this state, and therefore beyond the court's jurisdiction; that 
their acts were donc in the reasonable exercise of discrétion under state 
and national laws. 

The excerpts from newspapers and other publications and the other 
documentary évidence attached to the return are too extensive to be 
condensed in this statement, but are set out at large in the return to 
the rule and its supporting affidavits. 

They made a supplemental return to the supplemental motion for 
a return to the injunction, admitting the publication in the War News 
of July 26, 1918, of the statement : 

"No ordlnance or législative act Is needed in New Mexico. The news-, 
dealers and the individuals, acting as patriotlc citizens defending America 
and the AUied cause, hâve power enough to drive Hearst and Hearstlsm from 
New Mexico. And they are exerclsing that power!" 

— ^but deny that it indicated a malicious or intentional in jury and a 
furtherance of the sçheme mentioned in the bill, but claim that the 
article is proper newspaper comment under the freedom of speech 
and freedom of the press clauses of state and national Constitutions. 
They admit the publication of the "Herr Hearst" article in the same 
issue, and aver that it is a true statement, denying that it is an indi- 
cation of malicious and intentional injury to the plaintifif, and in fur- 
therance of the alleged scheme, and further allège that it is proper 
newspaper comment under the said Constitutions. They deny knowl- 
edge of the article quoted from the State Record of August 2, 1918, 
and deny its materiality. They say that they are in no wise respon- 
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sible for the said article. They aver that Guthrie Smith has no con- 
nection with the State Record. They deny that the quotation from 
the State Record is for the purpose of creating further préjudice 
against the plaintiff. 

They deny the allégations of the fourth paragraph of the said sup- 
plemental motion, with the exception that they believe their légal po- 
sition to be Sound and uncôntrovertible. 

They admit that the statement quoted from the State Record of 
August 2, 1918, appeared therein, but deny -responsibility therefor. 

It was urged on the hearing that the court, under section 266 of the 
Judicial Code (Comp. St. § 1243), was without power to grant a pre- 
liminary injunction. A preliminary injunction was granted, restrain- 
ing and enjoining the défendants, and each of them, and their repré- 
sentatives, in furtherance of the scheme and purpose of the said 
combination, from boycotting and blacklisting the plaintiff and its 
magazines, from attempting to restrain or restraining the plaintiff 
from selling and distributing its magazines to newsdealers and sub- 
scribers, and from attempting to restrain or restraining the business 
and commerce of the complainant within the Said state, from attempt- 
ing to restrain or restraining the complainant from shipping its mag- 
azines into the state of New Mexico from other states, from acting 
in the name or using the name of the State Council of Défense or the 
Bernalillo County Council of Défense in furtherance of the scheme 
and purpose of the défendants to boycott the complainant and its mag- 
azines, from printing and circulating placards in the state of New 
Mexico in furtherance of said scheme and purpose, or using any other 
methods in furtherance of said scheme and purpose, whereby the 
property of said complainant or its business, or the interest of those 
dealing with it, might be damnified or injured pending the final hear- 
ing herein, and until the further order of the court. 

The preliminary injunction, before it was signed, was objected to 
on many grounds, among them one challenging the jurisdiction of a 
single judge to grant a preliminary injunction, in view of section 266 
of 'the Judicial Code. The objections to the order for a preliminary 
injunction were overruled, save a modification of the language "re- 
straining and enjoining them, individually and ' coUectively," so that 
it finally read "restraining them, and each of them, in furtherance of 
said scheme and purpose of said combination, from boycotting," etc. 
Exception was allowed to the ruling. 

An appeal was prayed with due formality and allowed to this court. 
It was agreed and ordered that the trial of the case on the merits 
should await décision on the appeal. 

[ 1 ] The issues presented in this court are briefly as f oUows : (a) 
Whether the constitutionality of state statutes is involved, thus neces- 
sitating a hearing of the application for this preliminary order by 
three judges ; (b) whether the complainant comes with clean hands in- 
to a court of equity; (c) whether state statutes creating the Council 
of Défense and granting war emergency powers to the Governor 
apply to this controversy, and, if so, whether they protect the défend- 
ants in their action; (d) whether the freedom of speech and publica- 
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don provisions of the national and state Constitutions protect défend- 
ants in their actions; (e) whether, if none of the above propositions 
is held to be présent, so as to bar the complaint, défendants hâve 
been guilty either of violating the state statute against unlawful com- 
binations, or the Sherman Act, hâve been guihy of a common-law 
conspiracy, hâve violated complainant's rights under the copyright 
law, or hâve violated its state and fédéral constitutional rights of free 
speech and publication. 

The first issue arises in this wise : The State Councïl of Défense 
was created by the Législature of New Mexico> and its powers and 
duties defined in the following act (L,aws Ex. Sess. 1917, c. S, § 6): 

"There Is hereby created a councll to be known as the Council of Défense 
of the State of New Mexico, consistlng of nine (9) members, to be appointed 
by the Governor, by and wlth the advice and consent of the Senate, who shall 
serve during the time of the présent war, and for such further time there- 
after as the Governor may deem necessary. The Governor shall hâve power 
to flU any vacancy that may occur on said council by the death, résignation, 
or inability to serve of any member thereof, and may remove any member for 
cause and appoint some person to flU such vacancy. 

"Said council shall hold Its meetings at the city of Santa Fé, or at such 
otlier place or places as it may deem necessary, and a majorlty of the coun- 
cil shall constitute a quorum to do business, aûd the affirmative vote of the 
majorlty of such quorum shall be required and shall be eufiacient to adopt or 
pass any motion or resolution authorizing or directing any act or thing within 
the power of the council. Any number less than a quorum may meet and ad- 
iourn from day to day iintil a quorum be présent. The council may détermine 
the rules of its procédure, and, with the approval of the Governor, may make 
any and ail régulations necessary for the carrying out of the provisions of 
this act. 

"The council, as soon as It is organlzed, shall communicate at once with 
the National Council of Défense, and offer its co-operation and state that It is 
organized and is ready to receive information and to carry out within the 
state of New Mexico such plans as will be mutually agreed upon for the dé- 
fense of the nation, and shall, in every way possible, co-operate wlth such 
National Council of Défense. It shall get into communication with défense 
bodies representlng other states and shall co-operate wlth them as far as 
may be practlcable. 

"The council, after consultation with the National Councll of Défense, 
shall gather at once through its committees or otherwise, statistics, facts-and 
other information found necessary, and shall arrange them in an orderly 
and accessible manner, They shall supervise and direct Investigations and 
make recommendatlons to the Governor and to the Législature. 

"The members of the councll shall be paid five dollars ($5.00) per day and 
necessary travellng expenses for the time they are actnally engaged in the 
performance of their duties as members of such council, to be paid out of the 
state war fund. The councll shall cause to be kept an accurate record or 
journal of its proceedings, and the original thereof shall be flled with the 
secretar.v of state at the termlnatlon of the term of service of the said council." 

[2] The same session enacted a law (Laws Ex. Sess. 1917, c. 3) 
placing certain war emergency powers in the Governor, as follows: 

"Section 1. The Governor is directed to render to the government of the 
TJnited States in the présent crisis any assistance within the power of the 
state, and he is authorized, either to that end, or for the purpose of providing 
for the public health, safety and welfare, to organlze and employ any and 
ail resources within the state, whether of men, property, or instrumentali- 
ties, and for any of thèse purposes to exercise any and ail power which In his 
judgment may be convenient or necessary. 
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"Sec. 2. It shall be the duty of every publie officiai in the state to furnish 
to the Governor suoh information and assistance as he may require in tûe 
exécution of the power conferred by this act." 

The appellants claim little in their brief and argument under the 
powers granted through the act creating the council. They are ob- 
viously correct in this position, for the action hère involved, taken by 
the members of the countil, is beyond the gathering and arrangement 
of statistics, facts, and other information, the supervision and di- 
rection of investigations, and the making of recommendations to the 
Governor and Législature, which is ail the council is empowered to 
do under that act. Appellants claim the protection of ûie broader 
act granting power to the Governor. This they do upon the theory, 
as stated in the printed argument, that — 

"The proposed action of the State Council of Défense in warning the 
publie against the Hearst publications and in endeavoring to discourage their 
publication, was made known to him [the Governor] before It was taken, and 
that he sanctioned and approved the same. We deem this to be tantamount 
to ordering it, within the terms of the provisions of the foregolng act. That 
act empowers the Governor to provide for the common défense, safety, and 
welfare of the people of the state. In other words, the Législature has con- 
ferred, for the period of the vrar at least, upon the Governor the authorlty 
and the right to exercise the police powers of the state, and our contention 
is that the action of the State Council of Défense, authorized and directed 
by the Governor under this act, is justifled by the police power of the state, 
and is a légal prérogative." 

Appellee challenges this claim that the council was acting under 
the authority and direction of the Governor and as his instrument, 
under the powers conferred upon him by the above act. We think 
this challenge well grounded, While what the council did was with 
the knowledge and approval of the Governor, it is clear that it was 
acting upon its own initiative and in no sensé as the instrument of the 
Governor in the exercise of the powers granted to him. As the ap- 
pellee confines itself to claiming that the members of the council acted 
outside of and beyond the powers and duties containedin the statute 
creating it, and does not question the validity of that law, there is no 
constitutional question of the character requiring a three judge court, 
under section 266 of the Judicial Code. 

[3] The issue that the complainant comes with unclean hands is 
not well taken. -It is clear that the ownership of the magazines hère 
involved was in the International Magazine Company, a corporation. 
In the absence of statutory provision, the corporation cannot be an- 
swferable for the action of a stockholder unconnected with the action 
of the corporation. They are separate entities in this respect, and 
each is answerable for his or its own acts, and for such alone. The 
alleged reprehensible attitude and conduct of Hearst was in no way 
reflected in any publication or action of the corporation. There is 
no showing whatsoever that any obj ectionable matter ever appeared 
in any of the magazines. The mère appréhension that this policy 
might be altered can furnish no firm ground to proceed against the 
corporation and its publications. 
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l'ne applicability of the two state statutes creating the council and 
granting war emergency powers to the Governor has been discussed 
above and the latter statute eliminated. It has also been said above 
that the former statute gave no such powers to the council as its mem- 
bers exercised against complainant. While the action of the members 
was officiai in form and intent, it is long-established law that an officiai 
who acts outside of his légal powers is, as t© such acts, a private in- 
dividual, who has that far placed himself beyond the protection of his, 
officiai status. 

[4] It therefore becomes essential to détermine wherein, if at ail, 
appellants acted beyond their officiai status, and the légal character 
and efifect of such acts. This discussion will involve ail of the re- 
maining issues in the case. The record establishes that W. R. Hearst 
owned or controlled the policy of varions large newspapers, located 
in several of the principal cities in the United States, and that he own- 
ed a large majority of the corporate stock of complainant company, 
which was engaged exclusively in publishing and selling certain maga- 
zines. The nearest of thèse newspapers were published in Los Angeles 
and San Francisco. Because it required about 36 hours for such 
papers to reach New Mexico, and because metropolitan papers from 
Denver and El Paso were much nearer, the Hearst newspapers had 
but a limited circulation in New Mexico. The magazines of the com- 
plainant had a large circulation in the state. The State Council of Dé- 
fense became convinced that Hearst was un-American, anti-British, 
and pro-German in his sympathies, and that he was promoting an active 
propaganda of that character in his newspapers. The magazines were 
free from this unpatriotic matter. Moved b> the conviction that the 
circulation in New Mexico of thèse newspapers and magazines would 
exert a dangerous influence upon the people of the state during the 
war, would tend to give aid and comfort to the enemy, "would tend to 
streugthen and upbuild the projects and institutions of the said Wil- 
liam R. Hearst as a publisher," and that the "handling, purchase, sale, 
and reading oi the magazines of the plahitiff, as well as ail other 
Hearst publications, would contribute directly to the upbuilding and 
the success of the said William R. Hearst in his campaign of spread- 
ing pro-German and anti-Ally propaganda throughout the United 
States," the members of the council acted. 

This action began August 7, 1917, with editorial warnings in the War 
News declaring, according to the affidavit of défendant Guthrie Smith, 
"that Hearst publications were shrieking through big headlines that it 
was a crime to send American troops to Europe to be slaughtered." 
Mr. Smith further says that there were subséquent références to 
Hearst in the War News to keep the people advised as to the un- 
American attitude of the Hearst publications, but that — 

"It was not any part of the plan of the New Mexico State Council of Dé- 
fense nor of the New Mexico War News to ask ail the people of New Mexico 
to stop supporting the said Hearst by buying and reading Hearst publications, 
nor to ask the newsdealers to stop selling the Hearst publications, until 
Hearst's New York American of May 12, 1918, struck the prayer for victory 
in the war from Président Wilson's Mémorial Day proclamation." 
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He adds that— 

"This deletion 6f the President's proclamation made It Impossible for the 
Governor of New Mexico, or the said State Councll of Défense, or for ItB 
members and employés, to bellere tliat Hearst had any real or sincère désire 
to carry on a vlgorous campaign for the successfui prosecution of the war." 

Smith was the publicity agent of the State Council, and, as such édi- 
ter of the War News. Conceiving it to be his duty "to make such plans 
and arrangements as might be necessary to protect the people of New 
Mexico against the un-American poison which was being scattered 
broadcast by the Hearst publications" he deemed the best way to 
proceed was "to prevail upon the people of New Mexico to quit read- 
ing the Hearst publications." The attitude of himself and the other 
défendants was that it would be unintelligent to attempt to remedy the 
evil by attacking only such of the Hearst publications as published ob- 
jectionable matter, but that ail publications in which Hearst was in- 
terested should go. He says: 

"Holding Hearst, Hearstism, and the Hearst publications to be anti-British, 
un-American, and pro-German, aiBant says that afflant and the other défend- 
ants in this cause desired to strike at the root of the evil ; that the root of 
Hearstism and the Hearst publications is Hearst himself; that to strike 
Intelligently and efCeetively at the root of the evil it was necessary to stop 
reading and supporting evei*y publication controUed or dominated by Wil- 
liam Randolph Hearst ; that therefore the appeal made by the said State 
Oouncil of Défense and the other défendants in this cause, through the said 
New Mexico War News, was to the loyal, patriotic mon and women of New 
Mexico not to continue support of Hearst, but Instead to stop reading ail 
of the Hearst publications for the period of the war; and to the patriotic 
newsdealers of the said state of New Mexico to stop selling or otherwise 
handling or dlstributing ail Hearst publications for the period of the war." 

Plans to this end were carefuUy considered, and from time to time 
discussed with two of the three members of the executive committee 
of the State Council, and the gênerai secretary. The several steps pro- 
posed were laid before the Governor and approved by him, and the 
state Attorney General consulted "with respect to the matter of asking 
the people of the state of New Mexico not to read the Hearst publica- 
tions, and asking the newsdealers of New Mexico not to sell or handle 
the said Hearst publications." The placard proposed to be used by 
newsdealers in announcing discontinuance of the sale of Hearst pub- 
lications for the war was submitted to and approved by the Attorney 
General. Then followed the publication in the War News of the 
articles set forth in the complaint, which continued until this action 
was filed, and even af terwards, until shortly before the order was en- 
tered for the preliminary injunction. 

Whatever may hâve been the derelictions of Hearst as an individ- 
ual or in his newspapers, it is absolutely clear that complainant, 
which was engaged solely in publishing and selling magazines, had 
published no objectionable matter in its magazines, and it had nothing 
to do with the Hearst newspapers, nor any interest in them. The 
declared and obvions purpose was to destroy complainant's business 
in New Mexico. This purpose was proceeding toward success, when 
halted by the injunction of the court below. The varions défend- 
ants were planning and acting together to effectuate the above pur- 
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pose. They were doing so without légal warrant or protection. Theîr 
acts amounted to a conspiracy to boycott or blacklist the magazines 
published by complainant. AU of thèse publications came into the state 
through interstate commerce. The only purpose of shipping the maga- 
zines into New Mexico was for sale there ; hence a movement which 
sought to prevent, and was succeeding in preventing, newsdealers, who 
were hère the importers, from receiving, handling, and selling such 
magazines, directly interfered with that commerce, We think this 
situation within the prohibition of the Sherman Act, as shown by Law- 
lor V. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 341 ; Eastern, 
etc., Lumber Association v. United States, 234 U. S. 600, 34 Sup. Ct. 
951, 58 L. Ed. 1490, L. R. A. 1915A, 788; Gompers v. Buck Stove Co., 
221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. W, 34 L. R. A. (N. S.) 874; 
United States v. American Tobacco Co., 221 U. S. 179, 31 Sup. Ct. 
632, 55 L. Ed. 663 ; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 
301, 52 Iv. Ed. 488, 13 Ann. Cas. 815 ; Montagne v. Lowry, 193 U. S. 
38, 24 Sup. Ct. 307, 48 L. Ed. 608. 

Any contention that appellants were within their constitutional 
rights of free speech in saying, writing, and publishing the objection- 
able matter, is answered by Gompers v. Buck Stove Co., supra. What 
has been said above renders unnecessary considération of other grounds 
for relief alleged in the complaint and pressed upon this appeaï. 

The action of the trial court in the issuance of the temporary injunc- 
tion was correct, and the judgment is affirmed. 



UNDEBWOOD v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. July 20, 1920.) 
No. 3379. 

1. Post office ®=349-^Evidence beld not to show fraudulent use of maUs. 

A count cliarging that défendant, pursuant to a sclieme to defraud, 
sent tlirough the mails an application for employment at a salary of $2,500 
and travel expenses. In which he made false statements and représenta- 
tions in respect to his âge, character, qualifications, and présent salary, 
concedihg that it charged an offense, Tieid not supported by the évidence, 
which showed that the obtaining of the salary was not the object of the 
application. 

2. Post office <@=^48(4) — ^Indictmeot for using mails to defraud insufflcient. 

A count charging that défendant, pursuant to a scheme to defraud the 
United States, sent through the mails an application for employment, for 
the purpose of obtaining, by vlrtue of the position which he sought, ex- 
emption from military service, helû, not to charge an offense, where it 
alleged no f acts showing that défendant was a person subject to the Sélec- 
tive Draft Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 2019a, 
2019b, 2044a-2044k), and where the position for which he applied would 
not, as matter of law, exempt him from sélection under such act. 

3. Criminal law '^='564(1) — ^In prosecutlon for using mails to defraud, place 

of mailing letter held not proved. 

Under an indictment for using the mails to defraud, proof that de- 
fendant resided in the city where a letter was alleged to hâve been mailed 

^=3For other cases see same tapie & KEY-NUMBfîR in ail Key-Numbered Digesta & Indexes 
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held Insufflelent alone to sustaln such allégation, or to prove the venue as 
laid. 

In Krror to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HolUster, 
Judge. 

Criminal prosecution by the United States against John Allen Un- 
derwood. Judgment of conviction, and défendant brings error. Re- 
versed. 

Charles E. Belcher, of Columbus, Ohio, and Sherman T. McPher- 
son, of Cincinnati, Ohio (Sherman T. McPherson, of Cincinnati, 
Ohio, and Belcher & Connor, of Columbus, Ohio, on the brief), for 
plaintiff in error. 

Stuart R. Bolin, Sp. Asst. Atty. Gen. (Stuart R. BoHn, of Colum- 
bus, Ohio, on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The plaintiff in error was convicted in 
the United States District Court for the Southern District of Ohio on 
both counts of an indictment charging him with using the United States 
mail in the furtherance of a scheme to defraud. The défendant filed a 
gênerai demurrer to each count of the indictment, which demurrer 
was overruled by the court, and exceptions noted. 

[1] The first count charges in effect that John Allen Underwood 
devised a scheme or plan for the purpose of obtaining through false 
and fraudulent représentations, from the Young Men's Christian 
Association, $2,500 and travel expenses; that in furtherance of this 
fraudulent intent he made false statements relating to his personal 
character, âge, éducation, church affiliations, expérience in business, 
and in social and charitable work, and that he f raudulently represented 
that Edgar A. Todd had signed a certain paper writing purporting to 
recommend him to the Young Men's Christian Association, and an- 
swering certain questions in référence to his character, habits, éduca- 
tion, and ability for charitable and social work ; that John Allen Under- 
wood did on or about the Ist day of December, 1917, place and cause 
to be placed in the post office of the United States, situated in the 
State of Ohio, city of Piqua, county of Miami, within the Western 
division of the Southern Judicial district of Ohio, and within the 
jurisdiction of the District Court of that judicial district, to be sent 
and delivered by the post office establishment of the United States, 
a certain letter, together with the false statement in writing, signed 
by him, and the written recommendation purporting to hâve been 
signed by Edgar A. Todd. Thèse several papers are copied in full 
in this count of the indictment. The letter is as f ollows : 

"December 1, 1919. 
"Mr. Raymond P. Kaighn, Nat'l War Work Council, Y. M. C. A., New York 
City — Dear Mr. Kaighn ; Please pardon the delay in reply to your letter of 
Nqvember 20th, which has been due to my absence in Washington, looking 
after this company's business with the government in cantonment heating. I 
am returning herewith the Information blank you sent me, completely flUed 
ont as you requcst. You will also flnd the only available photograph of my- 
«elf inc'osed. Please see that this is returned to me as soon as possible. 1 
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%m confident that my expérience and Information can be made of some use 
and value In association war work, and I hope you will give my application 
the fullest measure of considération. 

"Yours slncerely, J. A. Underwood. 

"JAU ESF" 

Next follows a copy of the written recommendation purporting ta 
hâve been made by Edgar A. Todd. This consists of questions and 
answers, undoubtedly on a blank prepared by the Young Men's Chris- 
tian Association for this purpose. The heading is as follows : 

"Concemlng: John Allen Underwood, 220 Green St., W., Piqua, Ohio. 
"Filled in by : Edgar A. Todd, 726 N. Downlng St., Piqua, Ohio." 

Then follow the questions and answers. The answers are ex- 
tremely favorable to Underwood, and unequivocally recommend him 
to the managing oiBcers of the Young Men's Christian Association 
for honesty, ability, integrity, expérience, character, religious affilia- 
tion, religious and social activities, and capacity to fill any important 
executive or administrative office. 

The other paper, claimed to hâve been written by Underwood him- 
self, is under the heading "Application Blank," and consists of ques- 
tions and answers. The answers to thèse questions are substantially 
ail favorable to the applicant, particularly in référence tb his éducation, 
habits, health, business ability, church affiliations, and expérience in 
promoting educational and social activities. In response to the in- 
quiry as to his présent salary the answer is "$7,500." As to âge the 
answer is, "31 years." The answer to question 11, "What salary would 
you accept in présent emergency work?" is "$2,500 and travel ex- 
penses." Then in parenthesis the following: "Turn over, page 2." 
On page 2 is the f urther answer to question 1 1 : 

"I am not taking ary interest in the flnancial compensation of Assoc. 
War Work. I am wlUing to make any sacrifice in income in order to be of 
service. I bave indicated the amount ($2,500 and traveling expenses) on the 
other side, because I figured I will require aoout that amount to pay Insur- 
ance, taxes, and llving expenses. I am wllljng to accept whatever the Assoc. 
believes is fair, and what it is accustomed to pay." 

In answer to question 35, "Give names and addresses of three other 
persons whom we may ask as to your expérience and qualifications for 
this work," the following appears: 

"Edgar A. Todd, Treas. Atlas Underwear Oo., Piqua, Ohio. Otto A. Simon, 
313 N. Downing St., Piqua, Ohio. Paul J. Weaver, 410 De Balivuere, St. 
Louis, Mo. [Over.]". 

Later in the paper is a further answer to questions 34 and 35 as 
follows : 

"Any bank in Piqua can" give you unquestioned référence as to my integrity, 
honesty, and réputation. The gentlemen whom I bave mentioned know me 
personally and bave for years." 

The indictment further avers that Edgar A. Todd did not then, 
or at any other time, make any such reconimendation, either orally or 
in writing, and that the answers of Underwood to the questions in 
the application blank were untrue in référence to his âge, the salary 



UNDEBWOOD V. UNITED STATES 415 

(267 F.) 

he had beeri receiving, his church membership, the amount of goods he 
had marketed yearly for the period of eight years, his membership in 
organizations promoting social and religious activities, his prior con- 
nection with and understanding of Mie retail business, and his man- 
agement of a department store, and that he was not, as set forth in 
this statement, qualified for service in the Young Men's Christian 
Association activities in war work, and that he did not at the time set 
forth possess the qualifications which he claimed he did possess for 
such work. 

It is claimed on behalf of Underwood that this count does not 
State with sufficient particularity the facts upon which the charge in 
the indictment is based. On the contrary, it would seem that it does 
fully State every fact and circumstance upon which the government ex- 
pects to rely in_ the prosecution of this case. The more important 
question presentèd by the demurrer to this count is whether the facts 
as stated therein constitute the offense charged. Counsel for the 
government has, in his brief, fairly and clearly stated the natural and 
necessary conclusion to be reached from the reading of this count 
in the indictment. His statement in that respect is as follows : 

"It must be admltted that the $2,500 per year and traveling expenses was 
not to be the direct resuit of the alleged pretenses, but was to be compensation 
for services under the contract for the employment which hewas attempting 
to eecure by such pretenses." 

This statement concèdes that the primary purpose of Underwood 
was to secure employment, and that the salary and traveling expenses 
were merely incident thereto, and that in furtherance of his purposes 
to secure such employment he made the false and fraudulent state- 
ments charged in the indictment. It is claimed, however, that the 
immédiate purpose in the mind of Underwood necessarily included a 
purpose and intent on his part to def raud the Young Men's Christian 
Association out of the compensation to be paid for his services under 
the contract of employment. There is no averment in this indict- 
ment that Underwood did not intend to perform any services, or 
that whatever services he might perform by reason of .such employ- 
ment would hâve been of no value or of materially less value to the 
Young Men's Christian Association than $2,500 per year and travel- 
ing expenses. 

It is claimed on behalf of plaintiff in error that, in the absence of 
such averments, the immédiate purpose of the fraudulent scheme 
and false représentation must control the construction of this count of 
the indictment, and proof that the fraud was practiced for the pur- 
pose of securing employment cannot be accepted as proof of the 
offense charged in the indictment, viz. to defraud the Young Men's 
Christian Association out of $2,500 per year and traveling expenses, 
without averment and proof that such employment would necessarily 
hâve accomplished such resuit. 

In many cases, perhaps usually, the intent to defraud the employer 
out of the salary to be paid would be so far incidental to and neces- 
sarily flowing from the intent to defraud the employer into giving 
employment that the two would merge, and proof of guilt of the latter 
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would show guilt of the former, The présent case is peculiar, in that 
the facts recited in détail in the indictment, and the inferences neces- 
sarily drawn from the omission of statements naturally to be expected, 
compel the conclusion that the pleader regarded the getting of the 
money as the gravamen of the fraud, but stated facts which at least 
strongly indicate that it was not. In so far as there may be doubt 
about the conclusion that the facts stated are inconsisfent with the 
guilt charged, an équivalent resuit is reached by considération of the 
évidence, which puts it beyond any doubt that to get the money of the 
Y. M. C. A. was not Underwood's purpose. In any event, the mo- 
tion for a directed verdict of not guilty upon the first count should 
hâve been granted, and since it is not suggested that upon this f eature 
of the case there is or can be any évidence for the government which 
was not given on the first trial, and there seems to be no practical 
différence to Underwood between this course and the sustaining of 
the demurrer to the indictment, we do not décide whether or not the 
demurrer should hâve been overruled. 

If it should be thought that the indictment is open to more than 
one construction, as to whether it charges intent to defraud in getting 
employment or intent to defraud in getting a salary, this doubt is re- 
moved by the charge of the court. The question submitted to the 
jury was sharply and clearly the latter one — the intent to defraud 
the Y. M. C. A. out of $2,500 in money. 

[2] The second count charges that the défendant did devise and 
intend to devise a scheme and artifice to defraud the United States 
government, and that in furtherance of such scheme he used the 
United States mail for the purpose of forwarding to the Young Men's 
Christian Association the false and fraudulent statements, représenta- 
tions, and promises contained in the letter, the recommendation pur- 
porting to be signed by Todd, and the application, copied into the first 
and second counts of this indictment, and that the purpose of the 
défendant in making such false représentations was to defraud the 
United States by reason of his employment by the Young Men's 
Christian Association, thus exempting himself from military duty un- 
der the Sélective Service Law Act May 18, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 2019a, 2019b, 2044a-2044k). 

At the time alleged in the indictment the Sélective Service Law 
contained no provision whatever exempting an employé of the Young 
Men's Christian Association from its terms and provisions. Had 
Underwood succeeded in securing employment with the Young Men's 
Christian Association through any fraudulent scheme or artifice, 
the fact that he was so employed would not then in any way hâve 
operated to exempt him from military duty under the provisions of 
that act or in any way to hinder or delay the United States govern- 
ment in raising an army and navy for its défense. 

It is claimed on the part of the government that it is not important 
that such resuit would not hâve been possible under the law, if in fact 
Underwood believed it was possible to secure exemption in this way, 
and that under this indictment the only thing important is the fraud- 
ulent purpose and intent of Undei'wood, regardless of whether such 
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purpose was possible of accomplishment. There is a clear distinc- 
tion between cases of this character and one depending upon facts 
for the success of a schéma or purpose to defraud. Weeber v. United 
States (C. C.) 62 Fed. 741. 

In cases of that character the success of the plan dépends upon the 
intelligence or lack of intelligence of the public or of the particular 
individual sought to be defrauded. In cases of this character the 
law is fixed and certain. The government could not be defrauded of 
its right to sélect Underwood for military duty by reason of his em- 
ployment by the Young Men's Christian Association. No presumption 
obtains that the government or that the officers charged with the 
enforcement of the Sélective Service Act did not fully understand the 
law under which they were acting. 

On the other hand, no presumption obtains that Underwood did not 
know the law. Every citizen is presumed to know the law of the land 
in which he lives, and ignorance of the law is no excuse for an offense 
against its terms and provisions. Certainly the reverse of this propo- 
sition must be true; that is to say, that a citizen will not be held 
guilty of an offense he could not commit because of the fact that on 
account of his ignorance of the law he believed that an act perfect- 
ly law fui was an offense against the law. In other words, the pre- 
sumption that ail citizens know the law of the land in which they live 
obtains for the défense of the accused as well as for his conviction. 

This count does not allège that the défendant was a maie person 
between the âges of 21 and 30 years, or that he was a citizen of the 
United States or a person not an alien enemy who had declared his 
intention to become siich citizen; so it wholly fails to state that he 
was liable to military duty under the Sélective Service Act. In the 
case of Ruthenberg v. United States, 245 U. S. 480, 483, 38 Sup. 
Ct. 168, 62 1,. Ed. 414, it was held, in a prosecution under the law re- 
quiring maie persons between the âges of 21 and 30 years to register, 
that it was necessary to state that the delinquent was a maie person 
between those âges, but not necessary to allège that he was a citizen 
of the United States or that he had declared his intention to become 
such citizen; but that was upon the theory that "thèse matters go 
only to the liability to military duty and not to the duty to register." 
In this case the question is as to the liability of the défendant to 
military duty, for, uniess he was liable to such duty, he could not be 
guilty of any fraud in attempting to évade the same. 

It is also claimed that the verdict is not sustained by the évidence. 
There is practically no conflict of évidence in this case. It is clear 
that the défendant did not deliver to the post office establishment of 
the United States the recommendation purporting to hâve been filled in 
by Edgar A. Todd, nor was it inclosed in the letter of December 1, 
1917, with the application blank. On the contrary, the proof is posi- 
tive and undisputed that this recommendation blank reached Mr. 
Todd's home in his absence; that his wife and daughter opened the 
same and wrote therein the answers to the questions; that thèse an- 
swers were without any consultation with Underwood, except as he was 
asked in référence to one or two questions regarding his business 
267 F.— 27 
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position; that thèse answers were filled in after he had left the Todd 
home that evening; and that after they were filled in the letter was 
mailed by Miss Todd. Qf course, it is not important who mailed it, if 
the défendant caused it to be mailed ; but the évidence claimed to sup- 
port that inference is unsatisfactory, 

[3] There is no évidence whatever, aside from the mère presump- 
tion that arises from the place of defendant's résidence, that tlie 
letter of December 1, 1917, and the application blank were mailed at 
any post office located in the Western division of the Southern judi- 
cial district of Ohio. There is some évidence in the record that the 
letters were received by the Young Men's Christian Association 
through the mail, but none whatever as to where the letters were 
actually mailed. The envelope containing the same had been de- 
stroyed. The défendant could not be convicted on the .presumption 
that he mailed this letter at his usual place of résidence, unless there 
is some évidence showing that he was in the city of Piqua, Ohio, during 
the time between the date it was written and its receipt in New York ; 
and there is none. On the other hand, there is some évidence that 
the letter was not written at Piqua, Ohio, at least not in the office of the 
Company in whose employ he then was. A witness for the govern- 
ment testified that she was employed as a stenographer in the office 
of that Company, and the initiais in the lower left corner of the page 
are the stenographer's initiais, but that she did not remember a ste- 
nographer with such initiais in the employ of the Company at that 
time. This évidence would at least tend to show that the letter was 
not written by the défendant in his office at Piqua, but must hâve 
beien dictated to some other stenographer, either in Piqua or at some 
other place. The évidence also showed that in the discharge of his 
duty as sales manager for the Favorite Stove & Range Company he was 
required to travel to many places outside the district. The évidence 
whoUy fails to prove the venue as laid in the indictment. Vernon v. 
United States, 146 Fed. 121, 126, 76 C. C. A. 547; Moran v. United 
States (C. C. A. 6) 264 Fed. 768, decided April 6, 1920. 

In what we hâve said we hâve assumed that an attempt to get em- 
ployment by making false statements, even though accompanied by an 
intent to render faithful service, would constitute the scheme or arti- 
fice to defraud contemplated by section 215 of the Criminal Code 
(Comp. St. § 10385), and we likewise hâve assumed that the existence 
of such a scheme might be predicated upon a mère intent to violate a 
public criminal statute in a way that did not carry fraud upon or injury 
to any individual. Neither of thèse matters is involved in the présent 
case, in the view that we hâve taken of other questions, and we do not 
intend to indicate any opinion upon either of them. 

For the reasons above stated the judgment of the District Court is 
reversed and remanded, with directions to sustain the demurrer to the 
second count of the indictment, and for further proceedings according 
to law. 
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AMERICAN FILM CO., Inc., v. MOÏE. 

(Circuit Court of Appeals, Nlnth Circuit. September 7, 1920. Kehearlng De- 
nled October 18, 1920.) 

No. 3475. 

1. Highways €=^184 (3)— Evidence lield sufiBcient to authorize testimot^ as 

to condition two days later. 

It was not error to admit testimony of a witness as to the marks on 
a highway at the place o( an automobile collision two days after the 
collision, where there was testimony as to the condition of the highway 
immediately after the collision, from which the jury could détermine 
whether the condition two days later was the same as immediately after 
the collision. 

2. Appeal and error <^=979(1) — New trial <S='6 — Déniai of new trial rest» 

in discrétion of trial court. 

The granting or déniai of a new trial is intrusted to the discrétion of 
the trial court, and the exercise of such discrétion is not reviewable on 
appeal, where there Is évidence to support the verdict. 

3. Appeal anrf error «S^ 1004(1) — ^Amount of damages supported by évidence 

not reviewable. , 

Where the évidence supports the verdict, an objection that the verdict is 
excessive cannot be considered on appeal. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Oscar A. Trip- 
pet, Judge. 

Action by Gideon L. Moye against the American Film Company, 
Incorporated. Judgment for plaintiiï, and défendant brings error. 
Affirmed. 

Ford & Bodkin, of L,os Angeles, Cal., and Thompson & Robertson, 
of Santa Barbara, Cal., for plaintiff in error. 

C. L,. Kilgore and Duke Stone, both of Los Angeles, Cal., for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This action was brought by Gideon E. 
Moye against the American Film Company, Incorporated, a Virginia 
corporation. Gideon L. Moye was the plaintiff in the court below, 
and the American Film Company, Incorporated, a corporation, was the 
défendant therein, and they will be so referred to in this opinion. 

The complaint allèges that on November 27, 1918, a certain automo- 
bile, owned by the plaintiff and while being driven by his agent, on the 
"Rincon road" north of Ventura city, was struck with great force 
by an automobile owned by the défendant, traveling northerly, which 
automobile was so negligently operated that plaintifï's automobile and 
the automobile of the défendant collided, and plaintiff's automobile, 
by reason of the négligence of the driver of defendant's automobile, 
was broken, injured, and demolished, and the same was rendered 
entirely useless, and could not be run or operated, and was injured be- 

^ssFor other cases see same toplc & KBY-NUMBER in ail Key-Numtered Digests & Indexes 
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yond repair; that by reason thereof plaintiff was damaged în the 
sum of $3,210.50, for which he asks judgment and costs of suit. 

The défendant filed an answer, denying specifically the allégations 
of the complaint, and as additional défense alleged that the injuries 
to said automobile and the resulting damage to plaintiff was caused 
solely through the négligence of the driver of plaintiff's automobile 
in driving said automobile at a rate of speed in excess of 30 miles per 
hour and to the left of the center of said highway, and as a third and 
separate défense that the damage to plaintiff's automobile, if any, 
was proximately contributed to by the négligence and lack of care 
of plaintiff and his agents, which contributory négligence consisted 
of driving said automobile on said highway in excess of 30 miles per 
hour on the left side of the highway. 

Défendant also filed a cross-complaint against plaintiff, charging 
négligence and liability for the damage to defendant's automobile, to 
which plaintiff filed his answer, denying négligence on his part and 
the alleged damage to defendant's automobile. During the course oî 
the trial plaintiff by leave of court filed an amendment to his answer 
to the cross-complaint, alleging that the injury to defendant's car was 
due to the négligence of défendant, its employés or agents, in that they 
operated defendant's car at a greater speed than was reasonable 
and proper at the time and place, and without using ordinary care to 
keep a lookout for passing vehicles, and operated it on the wrong 
side of the road in the direction in which they were traveling, which 
acts plaintiff allèges were négligent and unlawful, and were the sole 
and proximate cause of the accident and injuries to defendant's car. 

The case was tried before a jury, and a verdict was returned in favor 
of plaintiff and against défendant for damages in the sum of $1,500, 
and judgment was entered accordingly. From this judgment défend- 
ant prosecutes this writ of error. 

The plaintiff was the owner of an automobile, which on November 
27, 1918, was being driven by an agent or employé engaged in carry- 
ing passengers for a stage company running on the state highway 
between Santa Barbara and Los Angeles. The car was traveling 
south in the direction of Los Angeles. The défendant was also the 
owner of an automobile, which on the same date was being driven 
along the state highway by an agent or employé, carrying other em- 
ployés as passengers. The car was traveling north in the direction 
of Santa Barbara. 

There is testimony tending to prove that plaintiff's car was running 
at the rate of 35 to 40 miles per hour, and defendant's car was run- 
ning at about 25 miles per hour. At a point about 22 miles south 
of Santa Barbara, and about 6 miles north of Ventura, at aboui 7 
o'clock in the evening, thèse two cars, carrying lights, met in colli- 
sion on the highway. Where the collision occurred the highway is 
paved. The paved portion is about 16 feet in width, slightly elevated 
in the center, and was in perfect condition. The ground on the west 
side of the paved portion was 3 or 4 inches below the edge of the 
pavement. In the collision, the respective left front wheels on each 
of the automobiles were driven into the other, the direction of the cars 
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reversed, and plaintiff's automobile was almost completely demol- 
ished. There was évidence tending to show that the driver of plain- 
tiff's car turned the car off the pavement to the right in an effort to 
avoid collision, and ran off of the pavement for some distance, and 
that two passengers on the car felt the jar going off the pavement. 
On the other hand, the driver of the defendant's car testified that 
he pulled his car off the highway to the right to avoid the collision; 
that his car was about a foot off the highway. The actual colli- 
sion condemns the testimony for either the plaintiff or défendant as 
being untruè. 

[ 1 ] The testimony of the witnesses to the accident being in absolute 
conflict, resort was had to the testimony of witnesses describing the 
appearance of the cars, the track, and the skidding marks on the 
road, observed immediately following the accident. From this tes- 
timony the jury drew the conclusion that the défendant was at fault, 
and awarded its verdict in favor of the plaintiff. Objection was 
made to the testimony of one of the witnesses on the question re- 
lating to the condition of the road and certain marks thereon two 
days after the accident, without laying a proper foundation to show 
that the road was in the same condition on that day that it was im- 
mediately following the accident. 

Witnesses had testified as to the condition of the road and marks 
thereon immediately following the accident, and they had been cross- 
examined as to every détail. The jury was authorized to draw the 
proper inference from this évidence as to whether the condition of 
the road was the same at the time this witness saw it as it was at the 
time of the accident, or, if it had been changed by the weather or pass- 
ing traffic, the extent of such change. This was a sufficient founda- 
tion for the testimony under ail the circumstances. We do not see 
how the testimony could hâve been prejudicial. 

[2] The objection that the court overruled defendant's motion for 
a new trial seems to again call for the often repeated statement of 
the rule that in the fédéral courts the déniai of a motion for a new 
trial is in the discrétion of the court, and where that discrétion has 
been exercised, and there is évidence to support the verdict, as in this 
case, motion for a new trial is not reviewable in this court. Mary- 
land Casualty Co. v. Orchard Land & Timber Co., 240 Fed. 364- 
367, 153 C. C. A. 290; Chicago, M. & St. P. Railway Co. v. Chamber- 
lain, 253 Fed. 429-431, 165 C. C. A. 171. 

[3] The objection that the verdict of the jury was excessive must 
also be overrjjiled. There was évidence proper for the considération 
of the jury, where the law has placed the power and duty of dealing 
with this question. The évidence supports the verdict, and this is 
the extent of our inquiry. Herencia v. Guzman, 219 U. S. 44, 45, 
31 Sup. Ct. 135, 55 L. Ed. 81 ; Phœnix Ry. Co. v. Landis, 231 U. 
S. 578-581, 34 Sup. Ct. 179, 58 L. Ed. 377; Southern Ry. Co. v. 
Bennett, 233 U. S. 80-87, 34 Sup. Ct. 566, 58 E. Ed. 860; St. Eouis 
& Iron Mt. Ry. Co. v. Craft, 237 U. S. 648-661, 35 Sup. Ct. 704, 59 
E. Ed. 1160. 

Finding no error in the record, the judgment of the District Court 
is affirmed. 
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DALTON ADDINO MACH. CO. et al. v. BOCKFORD MILLING MACH. 

CO. et al. 

(Carcult Court ot Appeals, Seventh Circuit. Aprll 27, 1920.) 

No. 2689. 

1. Patents <S=>177 — ^Novel oombination of inrention of others îs limlted to 

particular torm of adaptation sbown. 

One who sélects and combines éléments from the Inventions of others 
Into a new structure, adapted to accomplish the old results, Is entitled to 
a patent only for his particular form of adaptation, and there Is room for 
sueh an adapter to hâve only a spécifie patent for his particular form 
of adaptation, and he is not privileged to exclude others from gleaning in 
the same gênerai fleld. 

2. Patents <S='20 — Doctrine of "révisai" stated. 

The doctrine of reversai can properly be applied only when the rever- 
sai can be made wlthout change of parts or functions of parts, and if the 
clalmed reversai involves the addition or subtraction or modification of 
parts, or if the movements essential to one of the machines be required 
to give way to différent movements of the other machine, there is no 
reversai of movement. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Reversai.] 

3. Patents '§=177 — Use of prior device does not give patentée exclusive right 

thereto. 

That an inventor embodled the concept of a prior inventer in his re- 
organization of an old machine does not entitle the subséquent inventor to 
that degree of dominion in the art which the prior inventor might hâve 
exercised. 

4. Patents ®=>328 — 1^039,130, writing and adding machine patent, held not 

infringed. 

The Hopklns patent. No. 1,039,130, for an adding and writing machine, 
held not Infringed by a machine made undér the Sundstrand patent, No. 
1,198,487. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois ; Arthur L. Sanbom, 
Judge. 

Suit by the Dalton Adding Machine Company and the Addograph 
Manufacturing Company against the Rockf ord Milling Machine Com- 
pany and others. From a decree for défendants (253 Fed. 187), 
plaintifïs appeal. Affirmed. 

Thomas A. Banning and Samuel Banning, both of Chicago, 111., for 
appellants. 

Luther h. Miller, George L,. Chindahl, W. Clyde Jones, and Lin- 
coln B. Smith, ail of Chicago, 111., for appellees. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Appellants, owners of patent No. 1,039,- 
130, vifhich was issued on September 24, 1912, to Hopkins, for a com- 
bined writing and adding machine, sought unsuccessfully in the trial 
court to sUppress an adding machine made by appellees under the 
Sundstrand patent. No. 1,198,487, September 19, 1916. 

Claims to the number of 284 are contained in the Hopkins patent. 

®=9For other cases see same toplc & KSY-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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Of thèse 44 were insisted upon at the trial and are hère under the as- 
slgnments of error. Following the oral argument, an extended con- 
sidération of 1,983 pages of .record and 528 pages of briefs, and ex- 
aminations of numerous physical exhibits, hâve finally led to the view 
that al] the issues in the case are to be disposed of by stating and an- 
swering one question. 

Burroughs was the founder of the adding machine art. His machine 
comprises, broadly, a setting-up mechanism, by which the operator po- 
sitions stops to détermine the numbers that are to be recorded and add- 
ed ; a printing mechanism, by which the selected numbers are record- 
ed on paper ; an adding mechanism, by which the totals are accumulat- 
ed ; and an operating mechanism, that sets in motion the various parts 
through which the addition is recorded. 

As we are not herein concemed with the adding and operating 
mechanisms, we note that the Burroughs setting-up and printing 
mechanisms employ the following five éléments, viewed broadly: A 
keyboard; a field of stops; a printing device; connections between 
the keys of the keyboard and the field of stops; and connections be- 
tween the field of stops and the printing device. 

The Burroughs keyboard contains nine rows, of nine keys in each. 
The bottom row is made up of l's the next of 2's and so on. In the 
other direction, beginning at the right hand, the rows represent the 
ordinal values of the numerals. ( Separate provision is made for print- 
ing ciphers without the use of a key.) In the field of stops, the frame 
of which is stationary, there are nine rows of nine stops. When the 
operator depresses a numéral key, a stop of corresponding cardinal 
and ordinal value is set up in the field of stops by means of the in- 
terposed connections. When the stops representing the selected num- 
ber hâve been set up, the operator moves a lever, which through its con- 
nections brings the type carriers into the positions determined by the 
set-up stops, and then a farther movement of the lever causes the 
printing to be done. The Burroughs printing mechanism consists 
of a platen, movable type, and hammers to strike the type ; the paper 
being interposed between thé type and the platen. 

Prior to Hopkins many detailed improvements upon the Burroughs 
machine had been made. But no invention of a primary character 
appeared until the issuance of the Helmick patent. No. 630,053, August 
1, 1899. Helmick's invention of the 10-key adding machine could not 
found a new art, but it exhibited a radically new start at a vital point 
in the older machines. No one has been able to get away f rom the field 
of 81 stops. That has remained as an essential means of placing the 
type in printing position. Burroughs used 81 keys and 81 connections 
to control the 81 stops. Helmick found that he could control the 81 
stops with 10 keys and 10 connections. The 10 keys represent the car- 
dinal values of the numerals; ordinal values are obtained by giving 
to the field of stops a step-by-step movement. When a key is de- 
pressed, the corresponding stop in the f oremost row is set up, and at the 
same time, by means of an escapement mechanism, the field of stops is 
moved to a new position, in which the row of stops containing the stop 
set up by the dépression of the key is in Une with the right-hand type 
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carrier, and the second row of stops is brought into operatîve relation 
with the keys. Successive opérations of the Iteys resuit in répétitions 
of this movement, until the selected number has been set up in the 
traveling field of stops, when, by the opération of the lever, the type 
carriers are moved to the positions permitted by the stops, as in the; 
Burroughs machine, and then the printing follows. In his printing 
mechanism Helmick did not employ the Burroughs platen, but inter- 
posed the paper betvifcen the hammers and the type. 

Hopkins not only knew of the Burroughs and Helmick adding ma- 
chines; he was also acquainted with typewriting machines. In his 
patent for a combined adding and writing machine, many claims, pre- 
sumptively vaUd, are devoted to the combined opérations. Claims re- 
Idting to the setting-up and printing mechanisms of an adding machine 
are divided by appellants into four groups. 

The first group, 20 some in number, covers ail of the spécifie features 
which Hopkins developed in bringing together the foundational inven- 
tions of Burroughs and Helmick. We assume that they are sufficient 
in number and scope to afîford appellants ample protection against the 
unauthorized use of any of those spécifie features or their fait équiva- 
lents. And we accept appellants' concession that the machine of ap- 
pellee does not infringe any of thèse claims. 

The second group, 20 in number, comprises varions combinations 
of setting-up and printing mechanisms, in which the traveling field of 
stops is called a carriage, and is characterized by one of its functions. 
Claim 141, which is typical of this group, is as follows: 

"The combinatlon with, 

"1. A séries of type carriers ; 

"2. Hammers co-operating with the type on said type carriers to record ; 

"3. Means for causing said hammers to operate incidentally to the opération 
of the corresponding type carriers ; 

"Each bammer remaining idle when the correspondlng type carrier is Idle ; 
and 

"4. A carriage opérable to sélect the number of type carriers which may be 
operated ; of 

"5. A paper carriage arrangea to feed a sheet of paper to said type carriers ; 
and 

"6. Means for holding said carriage In différent latéral adjustments to 
présent différent columns of paper to said type carriers." 

Terms of broader scope can hardly be imagined. But none of the 
éléments, so generically stated, was brought into being by Hopkins. 
Eléments 1, 2, 3, 5, and 6 were old with Burroughs and his improvers, 
prior to Hopkins. Elément 4 in every generic sensé was the property 
of Helmick. 

The third group, 13 in number, is similar to the second group, ex- 
cept that it characterizes the "carriage" by another function. Claira 
31, which is typical of this group, is as follows: 

"In an adding machine, 
"1. Racks; 

"2. Type carriers in connection with said racks; 

"3. A carriage whose opération is necessary before said racks and type car- 
riers may be operated ; 

"4. Mechanism for opéra tlng said type carriers and racks ; 
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"5. Adding mechanism operated by said racks; 

"6. Movable éléments Umiting backward movement of sald racks ; 

"7. Trips operated by said adding mechanism for moving said movable 
éléments effectlvely to release said racks ; and 

"8. Means for operating said racks effectlvely to transfer or carry from 
lower to higher orders in said adding mechanism." 

If for the third élément there be substituted the Burroughs means 
for setting up the stops in the field of stops, the entire combination 
is found in the Burroughs machine for the same purpose and effecting 
the same resuit. The "carriage" of the third clément originated with 
Helmick. 

In the fourth group, 11 in number, no "carriage" élément is direct- 
ly named. Claim 184, which is typical of this group, is as follows: 

"A recording mechanism comprising, 

"1. A revoluble platen arranged to hold pai>er; 

"2. A séries of type carriers ; 

"3. A key ; 

"4. Mechanism opérable to move the type carriers toward the platen ; 

"5. A séries of parts equal In number to the number of type carriers ar- 
ranged to be moved at a time wben said key is successively operated; 

"6. Means whereby a number of type carriers equal to the number of said 
pauts so moved will be stopped side by side adjacent to the platen when said 
type carriers are moved ; 

"7. Automatic means to record on the platen after sald tyi)e carriers stop; 
and 

"8. Automatic means to rotate said platen to feed paper in Une spacing." 

In his struggle to get broader and broader claims, the applicant has 
hère arrived at generalities from which it is difficult to extract his 
meaning. So far as this record informs us, the setting-up and printing 
mechanisms of an adding machine cannot exist without a field of stops., 
In the Hopkins machine the traveling field of stops is the "carriage"- 
élément. The claim might be held void for nebulosity. If the sixth 
élément does not bring in the "carriage" as the indispensable field of 
stops, then the claim, even though it be taken as merely a subcombina- 
tion in the setting-up and printing mechanisms, is void for inoperative- 
ness. If the "carriage" is brought in, then the question is the same as 
that presented by the other groups of claims. 

It is now necessary to see what the appellants by this suit are en- 
deavoring to suppress. In producing the setting-up and printing mech- 
anisms, with which alone we are hère concerned, Sundstrand, of 
course, utilized the necessary five broad éléments: Keyboard; field 
of stops ; printing device ; connections between the keys and the field 
of stops; and connections between the field of stops and the printing 
device. He took the Burroughs printing device and the Burroughs sta- 
tionary field of stops. He took the Helmick keyboard of 10 keys. 
But when it came to bringing the keys, the stops, and the printing de- 
vice into operative relationships, Sundstrand devised spécifie means 
which we find nowhere in the prior art. In ail prior machines there 
was a direct and laterally immovable séries of Connecting links be- 
tween the keys and the field of stops, and also a direct and laterally im- 
movable séries of Connecting links between the respective rows of stops 
and the printing device. But in the Sundstrand machine there is in each 



426 267 FEDERAL KEPOBTER 

instance a séries of Connecting links which are fixed with relation to 
the keys and the type bars, but are laterally movable with relation to 
the field of stops. For use with the Burroughs stationary field of 81 
stops and the Helmick stationary board of 10 keys, Sundstrand devised 
a swinging frame, containing a séries of 9 push pins or fingers, which 
are adapted to be açtuated by corresponding keys. In their initial posi- 
tion thèse fingers are in operative relationship with the first row of 
stops in the field of stops, and on the dépression of a key the corres- 
ponding stop in that row is set up. Then, by means of a toothed ratch- 
et bar, the fingers swing so as to bring their ends opposite the second 
row of stops, and so on. When stops representing the selected num- 
ber hâve been set up, movement of the operating lever carries the type 
to the required positions and the printing is done. 

The question is : Did Hopkins make and disclose an invention which 
in substance is broad enough to support the claims which in words 
cover the Sundstrand machine? 

Burroughs achieved a new resuit by new means. His thought was 
the foundation of a new art. 

Helmick achieved an old resuit, but by différent means in part. His 
thought was the foundation of the 10-key branch of the adding ma- 
chine art. In connection with the Burroughs adding mechanism and a 
non-Burroughs printing device, he utilized his new keyboard by chang- 
ing the indispensable Burroughs field of 81 stops from stationary to 
movable. 

Hopkins achieved an old resuit by means which were generically old. 
He availed himself of the Burroughs patents. He took the Helmick 10- 
key invention. He folio wed Helmick in utilizing the new keyboard by 
changing the Burroughs field of stops from stationary to movable. 
*But, ceasing to follow Helmick, he reverted to the Burroughs type of 
printing device. In thus combining Burroughs and Helmick, he in- 
troduced into the setting-up and printing mechanisms many spécifie 
changes, some of them probably necessitated by his bringing typewrit- 
ing mechanism into the organization ; but, so far as the adding machine 
art alone is concerned, the results were ail old, the fundamental con- 
cepts were ail old, and the means considered generically were, ail old. 

Sundstrand achieved an old resuit by means which were generically 
old. He took, we may say for the purposes of this case, the whole of 
his machine, including the stationary field of stops, from Burroughs, 
éxcept the keyboard which he took from Helmick, and except the 
new connections between keys, stops, and type bars, which he created. 
The swinging fingers and their mode of opération were specifically 
new; they were generically old only in the sensé that between the 
swinging fingers and the stationary stops there was relativity of move- 
ment, and relativity of movement generically had been devised by Hel- 
mick. For Sundstrand's specifically new concept we find no anticipa- 
tory suggestion in Burroughs or Helmick or Hopkins. 

[1] Hopkins showed one way of combining and improving upon 
Burroughs and Helmick; Sundstrand found another way, which dé- 
pends upon no thought or teaching of Hopkins. One who sélects and 
combines éléments from the inventions of others into à new structure 
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adapted to accomplish the old results is entitled to a patent only for his 
own particular form of adaptation. There is room for such an adapt- 
er to hâve only a spécifie patent for his particular form of adaptation 
and he is not privileged to exclude others from gleaning in the same 
gênerai field. Milwaukee Carving Co. v. Br»nswick-Balke-Collender 
Co., 126 Fed. 171, 61 C. C. A. 175 ; Loew Supply & Mfg. Co. v. Fred 
Miller Brewing Co., 138 Fed. 886, 71 C. C. A. 266; National Regula- 
tor Co. V. Powers Regulator Co., 160 Fed. 460, 87 C. C. A. 444. 

[2] Appellants' whole insistence upon a right to escape from the 
rule above cited is centered in the oft-repeated assertion that to change 
from the Hopkins movable to the Sundstrand stationary field of stops 
involved merely a reversai of movement of the same parts in the two 
machines. The doctrine of reversai can properly be applied only when 
the reversai can be made without change of parts or the functions of 
parts. If the reversai involves the addition or subtraction or modi- 
fication of parts, or if any of the movements essential to oné of the 
miachines be required to give w^ay to différent movements of the other 
machine, it is obviously not a mère reversai of movement that has re- 
sulted. To efïect a reversai of movement in the Hopkins maoïhine, it' 
would be necessary to hold the field of stops stationary and to move the 
racks and type carriers on the one hand and the keyboard on the other. 
Sundstrand did not do this. He held the racks and type carriers and 
also the keyboard stationary, and, in order to hâve them properly co- 
opéra te with the stationary field of stops, he devised the novel Connect- 
ing means hereinbefore described. So we find that Sundstrand did 
not merely reverse the movements of the same or corresponding parts 
in Hopkins. 

[3, 4] But there is a worse vice in the contention than its lack of 
basis in fact. That vice inheres in the claim of Hopkins that, because 
he embodied the Helmick concept in his reorganization of the Bur- 
roughs machine, he is entitled to that degree of dominion in the art 
which Helmick might hâve exercised. Compare Stromberg Motor De- 
vices Co. V. Zenith Carburetor Co., 254 Fed. 68, at page 82, 165 C. 
C. A. 478, where the ovsmer of the Richard patent for a carburetor, 
which employed a fundamental invention by Ahara, was endeavoring 
to suppress a rival carburetor which also embodied the Ahara concept.) 
We hâve hereinbefore granted that Sundstrand uses relativity of move- 
ment. But the answer to appellants is that dominance over relativity 
of movement was the right of Helmick and not of their assignor Hop- 
kins. 

Our conclusion is that appellants should not be permitted through 
the Hopkins patent to take the dead hands of Burroughs and Helmick 
with which to throttle the live offspring of Sundstran'd's conception. 

The decree is îifBrmed. 
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JUENGST V. HILL PUB. CO. 

(District Court, S. D. New York. August 1, 1919.) 

1. Patents <S=>17 — ^Ability »f other inventer» in art to make combination doea 
not disprove invention. 

The fact tbat other inventors working in the same art would hâve been 
able to make the combination made by patentée does not disprove inven- 
tion. If the ordinary journeyman in the art could not hâve made sucli 
combination. 
Z. Patents ®=>20 — Invention may lie in adaptation of tools of intermittent 
process to continuons process. 

Though the change from an intermittent to a continuons process Is not 
Invention, the adaptation of the tools used in the intermittent process to 
the continuons process may Involve invention. 

3. Patents <&=>2H — Adaptation of old tools can be intringed only if same 

means are used. 

Where the invention conslsts only in the adaptation of tools used In the 
intermittent process to a contlnuous process, there can be no Infrlngement, 
unless the same means are used to accompllsh the synchronlzation of 
the movements. 

4. Patents <@=»33»— 1,193,395, for book binder, held valid, but infringed only 

as to claim 53. 

The Juengst patent. No. 1,193,395, for machines for blnding books 
by contlnuous process, held valid, but Infringed only as to claim 53 there- 
of, relating to a détecter to provide agalnst a missing sheet. 

In Equity. Suit for infringement of patent by Charles A. Juengst 
against the Hill Publishing Company. Decree rendered, holding patent 
valid, but infringed as to only one claim. 

Decree afïàrmed 267 Fed. 435. 

Axel V. Beeken, of New York City, for plaintifï. 
Donald Campbell, of New York City, for défendant. 

LEARNED HAND, District Judge. The machines involved in the 
patent in suit and the alleged infringement are exceedingly complicat- 
ed, as well as are those which preceded them in the art. The claims 
are, moreover, ail in somewhat abstract f orm, f unctional in fact, though 
not on that account necessarily bad, according to existing notions. 
However, it must be kept in mind that, since there was no invention in 
the mère idea of a continuously operating coverer, and since on this 
account the invention must lie in the spécifie means which the patentée 
disclosed for accomplishing that gênerai purpose, the claims, to be 
valid at ail, must be read upon the disclosure somewhat narrowly. 
In other words, the patent cannot be held to include ail those means 
by which the results enumerated in the claims can be accomplished ; 
they must be limited to those means which the patentée disclosed, or 
which were obvions équivalents, available to the ordinary skilled ar- 
tisan. 

Furthermore, not only was the mère idea of continuons movement 
not patentable, but the succession of the processes was equally not 
invention for the art established and required it. There remain open 

^ssFor otiier cases aee same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexai 
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for invention only changes in the terminal tools which touch the books 
and covers; i. e., the actual fingers of the process, and the mechanical 
connection of the parts, so disposed as to operate synchronously. 

[1,2] As to the last élément, the défendant seems to suppose that, 
having once shown some similarity between the terminal tools and the 
prior art, ail chance for invention disappears. This is not so. It may 
be that any one of the inventors vi^hose patents fill the record could 
hâve successfully co-ordinated thèse tools; but it certainly does not 
follow that a journeyman artisan could do so. Thèse men are the pick 
of their art, presumably, and what may be easy for them might be as 
impossible for the ordinary artisan as it would be for a layman. In- 
vention may therefore lie in the adaptation of the old intermittent tools 
to a continuons machine. 

[3] It is quite true that, if invention does lie only there, there can 
be no infringement, unless the same means are used to accomplish 
the synchronization of the movements. That, however, is only a cau- 
tion when the issue of infringement arises ; it does not aflfect invention. 
In such complicated machines as thèse it is pretty sure that almost 
any practicable machine, which will work continuously, requires for ail 
its parts some genuine inventive capacity, as that word is understood. 
The ordinary man might easily imagine the outlines of the resuit, 
but the tangled complexities of interaction would be quite without his 
practical powers. An invention does not call for the genius of a Farra- 
day, a Helmholtz, or a Kelvin ; whatever is outside the powers of the 
ordinary journeyman, once he becomes well grounded in the art, is 
enough. That is not a high standard of originality. 

[4] The first process with which Juengst had to deal was the feed- 
ing of his books into the conveyor or belt, in which they were to be 
held while the bottoms were glued, the covers pressed on, and later 
"broken," as the word 'goes ; thèse being the three necessary processes. 
The Sheridan horizontal machine, though intermittent, had an endless 
horizontal belt, with two turns and two parallel straight stretches, ex- 
actly like the defendant's. It carried clamps, which operated upon the 
same principle as his; clamps holding the books firmly between two 
horizontal and immovable pins. The opening mechanism of thèse 
clamps is shown in Figure 1 of Bredenberg, 1,073,324, and, while it 
opérâtes through fingers fixed upon an oscillating shaft, instead of by 
the cam, 36, of the defendant's machine, it is to be regarded as in every 
sensé an équivalent. In so far as the patent dépends for its in-feed up- 
on its horizontal continuously moving belt with a séries of clamps, the 
inf ringing machine is derived, not from it, but from the earlier Sheri- 
dan machine. Nor can it be thought any invention to keep Sheridan's 
belt in continuons motion ; rather was invention necessary, assuming 
invention had anything to do with the matter, to stop the belt, so thàt 
the intermediate processes should take place. 

Juengst's disclosure, in which one side of the clamps swmgs in a 
plane perpendicular to the plane of the belt, could introduce the books 
in the same plane as the belt and parallel in. two planes to one of its 
straight runs. As the clamp pins in the defendant's machine were 
fixed, the books must be introduced from above or below, and in order 
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to be: continuous this introduction must be graduai, which could not be 
effected, except by a graduai incline. But Juengst did not need to in- 
troduce the books as he disclosed in Figure 1 of the patent. It so 
happens that the figure shows the books arriving on an endless belt 
from Juengst's gatherer stitcher. They might equally hâve come f rom 
a platform, where they had been stacked side by side on end, as shown 
in Lewis. It is quite plain (page 2, Unes 89-99) that the patent did 
not include this delivery from the gatherer stitcher, and that the in-feed 
does not include it. 

The patent can fairly be said to begin with the finger, 88, which 
picks oflf the book and carries it until the clamp descends. Whether 
the in-feed feature is patentable, therefore, dépends in my judgment 
altogether upon the opening of the clamps "at an angle with respect to 
the advâncing movement of the conveyer," as claim 4 puts it. The fin- 
ger, M, is not patentable (see Lewis). It is a combination as a whole, 
which alone could be the basis of a claim. Therefore I do not read the 
language of the ,claims, "in substantially the direction of the path of 
movement of said clamps," as covering the défendant. I do not care 
whether verbally it answers or not. Mère verbal correspondence will 
not, of course, prove inf ringement ; there must be functional équiva- 
lence. I cannot see that the défendant has borrowed a single élément 
of Juengst's in-feed, and there would indeed be scarcely a plausible ar- 
gument in it5 f avor, were it not that the figures show a séries of single 
books arriving from the gatherer. I do not, of course, mean to sug- 
gest that Juengst's in-feed was not a highly meritorious invention, tak; 
ing ail its coactive éléments together. 

Corning next to the glue pot and detector, with their attendant 
miechanism, we find in each the same means ; i. e., a glue roUer con- 
tacting with the bottom of each book as it advances. But. this was 
not new ; Lewis shows such a glue roUer operating in unison with the 
movement of the books, and the Sheridan horizontal machine has 
the same thing. There was no pause at this stage of the opération in 
either machine. Now thece is no need for a detector, where the feed 
is not sheet by sheet, because with a pile of covers there can be no 
missing, luiless the pile is exjiausted, a contingency not probable enough 
to require provision. It does not require invention merely to think of 
the necessity for a detector to provide against a missing sheet, and if 
the mechanism actually employed were at hand to accomplish the re- 
suit, claim 53 would not be valid. Bascom, a detector for missing 
sheets in a glueing machine, is such a device, but it corresponds only 
partially with the device of the patent. Dexter, 602,816, is another, al- 
so unlike in structure. 

Nor can I say that it required no invention for Juengst to make his 
detector with either Dexter or Bascom before him. Certainly a valid 
claim could be made, which would sustain the détails of his disclosure 
in the face of either. Bascom is much doser, but is by no means the 
same. On the other hand, the différences between the defendant's 
detector and the plaintiff's are too small to be of any conséquence. The 
defendant's member 287 moves in one direction out of functional 
connection with the bell crank, 229, and the plaintiff's member 37 
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moves in the opposite direction, away from its bell crank, S6. The de-, 
fendant's glue pot rises and falls like Bascom's, and only the plaintifs 
roUer. 

The infringement and validity of claim 53 therefore dépends upon 
whether I read it to cover any détecter, or Hmit it to substantially the 
détecter actually described. As there appear to be ne other claims 
which define it in détail, I am disposed to adopt a lenient attitude to- 
wards the claim, and read it to mean "substantially as described." 

The next élément is the cover-feeding means. This Juengst disclos- 
ed as a relier situated below the line ef travel of the booI<s, to which 
relier sheets were fed singly by belts and chains running belew the 
"breaker" from a single sheet feeder net disclosed. There were a 
number of such single sheet feeders in the art, and Juengst (page 3, 
lines 40-43) assumed that any ene of them could be used. Certainly 
bis patent cannot stand upon any particular ferm of single sheet de- 
liverer, and the disclesure (page 3, lines 43-70) concerns only the 
chains, rollers and belts which carry the sheets up to the relier. In 
thèse no invention can rest. The relier relis the sheets directly upon 
the back of the freshly glued beeks. As an alternative, in Figure 17 
Juengst disclosed diagrammatically a System by which the single sheets 
were carried by belts to a table, 182, which was to press them against 
the books before they reached the "breaker." In Figure 16 the presser 
and "breaker" were combined in one. 

This disclOsure is criticized as insufficient, but I think it was not, 
Such a table or platen Lewis disclosed fully, though for a pile of sheets 
a device which invelved a very complicated mechanism for compensa- 
tion as the pile was exhausted. Juengst in this patent had the right 
to refer to such a table as a part of the art to which builders might 
refer, and therefore, taken merely as matter of interprétation, and 
without looking at the prier art, I think that the claims which refer 
to the cever feeding devices would be sufficient to cover the defend- 
ant's structure. It bas taken Lewis' table, eliminated the compensat- 
ing élément, and eperated it as Juengst did his "breaker" presser, .of 
which more hereafter. 

The question of validity is therefore necessarily invelved, unless the 
claim be narrowly construed. Before considering the possibility of 
so construing the claims, I must ask whether it was invention to com- 
bine Lewis' table with the single sheet feeders known in the art. If 
so, obviously it can be only because of semé originality in the idea of 
serving the machine by single covers instead of by a pile of covers. 
Beth Lewis and Pachter made contiryious machines in this respect, 
and each provided a pile ef covers upon a table needing replenishment. 
It may be plausibly urged that this is semé proef of invention. How- 
ever, the covers must be piled semewhere, either upon the table in 
the machine, or eutside upon some one ef the known cover feeders, 
and the pile must be replenished by hand when exhausted. I own it 
seems te me hard to believe that the position of that pile was actuated 
by more than a choice from convenience. Possibly Lewis and Pach- 
ter thought it better to bave the machine complète within itself than to 
require a supplementary cover feed. At least the necessary compen- 
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sation involved hîghly complicated additions to the table mechanism, 
which would hâve suggested its inconvenience. 

With every allowance for the fact that the earlier inventors did not 
disclose the combination, I must hold that the cover feed claimed is not 
an invention, if construed so broadly as to inf ringe. In view of this 
resuit, and candidly, perhaps at the expense of some logical consistency, 
I think I shall hold that the claims for cover feed may be narrowly 
construed in spite of figures 16 and 17. It will foUow, however, that 
thèse claims are not infringed. 

The last élément, and the most important, is the cover breaker. 
Hère the two machines separate in their structure. Juengst has a quite 
separate élément from the roller, consisting of a base and two "break- 
ing" jaws. The base rises and presses the cover firmly on the book, 
and thereafter moves in unison with it till the "breaking" is complète. 
The forward motion of this presser engages the two breaking jaws 
with opposing caœs, which cause them to approach each other, thus 
narrowing the space between them, and so "breaking" the cover on 
the book. After the continued motion of the presser has carried the 
whole combination beyond the cams, a spring releases the jaws from 
each other. 

The defendant's breaking is accomplished in part by the same press- 
er member, which causes the cover to adhère to the book in the first 
place. This member is in contact with three books at a time, and with 
each book three separate times. Having pressed the cover to the book, 
it drops, retums, and rises again. The same book is then again in con- 
tact with it, but not at its rear end as Before, but at its center. At that 
moment, opposed breaking jaws, which are in form precisely like 
Juengst's, strike it a hardblow in the arcs of circles moving in opposite 
directions. At the point of contact the edges of the jaws are moving 
in the same direction as the presser. The blow is very quick and 
strong, delîvered by the rotation of two vertical rods on which the 
breaking jaws are eccentrically mounted. As the books are loosely 
bound pamphlets, the strong blow probably sinks a short distance into 
the paper, and in any event it is in the same direction as the motion of 
the presser. 

That the forward movement with the presser makes a différence ap- 
pears upon reflection. Were it not so, the jaws could be rotated in the 
opposite direction, which would certainly in fact prove disastrous; 
or the device of Sheridan's horizontal machine could be used with an 
instantaneous blow. It is therefore, in my judgment, no answer to say 
that, because the arc in which the jaws move is parallel to the presser 
only at the moment when the motion o£ the presser is tangential to it, 
they do not move in unison with the presser. Practically speaking, and 
not geometrically, there is a functional period during which the two 
must be moving in substantial unison, else the paper of the cover would 
be torn or displaced. So much for the actual opération of the defend- 
ant's cover breaker. 

Is the Juengst breaker valid as invention ? The terminal tool, press- 
er, and jaws hâve been taken directly, so far as I can see, from the 
Sheridan intermittent machine. The presser and the jaws rise and fall 
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together, and the jaws slide ' reciprocally over the face of the presser. 
Juengst, however, had to do a very difficult thing; i. e., to keep thèse 
two relative motions while he gave to them ail an added reciprocating 
movement in the third of ail possible géométrie normal planes. In do- 
ing thîs he had to abandon altogether the disclosure of the Sheridan 
machine, and so far as the motions of the presser were concerned he 
followed Lewis' feed table. However, he had to give the jaws their 
breaking movement, and this he did by a cam. It may seem simple, 
af ter this had been done, to see how it was done ; but I hâve no doubt 
whatever that it was invention to do so. Bredenberg, admittedly a 
talented inventer, thought the breaker inoperative when he first saw it, 
which is ample testimony to its difficulty. The Sheridan breaker is 
therefore not a good référence. 

The next référence is Figures 36 and 37 of Lovell and Bredenburg, 
which shows a "breaker." This patent discloses a moving chain carry- 
ing a séries of pairs of relatively movable jaws, designed to press into 
the edges of a round-backed book the cloth and cotton which is to be a 
part of the hard cover, later applied. The mechanism is not simple, and, 
like the détails of Juengst's breaker, can hardly be satisfactorily de- 
scribed without figures. "Breaking" results from the fact that the 
curved jaws, h', are raised by the contact of the roUers, P, with the 
cam track, Z*. As the rollers rise, they bring together the jaws, and, 
if there be no book between them, the presser, V, does not rise with 
them. If, however, the jaws contact with a book, the presser must rise 
apd press against the book. 

ït is conceded that the jaws contact first, and it foUows that there 
must be a downward thrust from the jaws taken by the ridge of the 
edge of the book, since the pressure at the bottom is only the reaction 
from this action. In the case of a pamphlet, which has no such sus- 
taining ridge, there would obviously be a tendency, depending on the 
pressure desired at the bottom of the pamphlet, to pull off the freshly 
glued cover from the book, or certainly to put a crease in it at that 
point. I cannot see that the defendant's modification on plate 16 of 
Exhibit N could operate without some such tendency, and at least I 
am not inclined, in view of the inévitable uncertainty of such changes, 
to accept this "cover breaker," assuming it to be properly called such, 
as an anticipation of what Juengst devised. 

Disclosures like HuU and Lewis and Pachter may be safely disre- 
garded; they are not designed upon the same principle at ail, and 
probably would never operate effectively, as the roller carries a wave 
or crease before it by the time it reaches the end of its course. They 
are tacit évidence to the difficulties inhérent in the adaptation of the 
old intermittent breaker to a continuous machine. The device in 
Juengst's gatherer stitcher had a reciprocating action of the jaws co- 
ordinated with a similar reciprocation of the supporting mechanism to 
enable the book to continue its course while the jaws clamp it. It has 
no third motion of rise and fall, as the patent in suit. That Juengst 
borrowed from his gatherer stitcher may be true ; I should rather look 
to the reciprocating tables of Lewis, as I hâve said. The means chosen 
by Lewis to give the tables two reciprocating motions were very simi- 
267 F.— 28 
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lar to those chosen by Juengst in this patent, but the addition of the 
opening and closing of the jaws I hâve already said that I thought was 
not commonplace craftsmanship. Therefore, though the terminal, 
too, was old, its organization in the machine to perform a three-way 
motion of the jaws required substantial mechanical ingenuity. 

TKe remaining question is whether the defendant's breaker is an 
infringement. Verbally I think it is, because it has a motion in unison 
with the belt. Certainly there can be no doubt that the presser has 
such a motion. As I hâve already said, there is also no doubt, prac- 
tically speaking, as to the jaws. I shall not look closely as to the exact 
différence in speed between the jaws and the presser. Obviously the 
jaws, which move in a circle, hâve at every instant of time a différent 
speed in the direction of the presser. As I hâve said, the real question 
is of their substantial unison to do the work. Is there functional, as 
well as verbal, équivalence ? The défendant has not kept the terminal 
tool of the Sheridan horizontal machine, but modified it by providing 
for the vertical séparation of the jaws from the presser while both are 
moving backward, and therefore in inoperative phase. The presser is 
reciprocated up and down and forward and back by substantially the 
same mechanism as Lewis, and for so much of its machine, therefore, 
the défendant might safely foUow Juengst, as indeed it did. If it in- 
fringed at ail, it infringed by the means of opening and closing the 
jaws. 

In the form of the terminal tool Juengst made no invention, as 
I hâve said. It is clear that to a continuously operating machine it is as 
necessary that the jaws should move forward when in contact with the 
book as that the other parts should so move. That conception is mere- 
ly a statement of the problem before the inventer, not its solution. 
There is no originality necessary in that. Therefore it can be only 
in the means by which the forward movement is accomplished that in- 
vention may lie. I hâve already stated what Juengst's means were; 
the defendant's appear to me toto cœlo différent. It did not utilize the 
forward motion of the presser to move the jaws in unison with the 
book, as did Juengst, nor did it interpose in the path of the jaws a cam 
through which a résultant force at right angles was developed to close 
them. It provided, on the contrary, a quite independent source of im- 
médiate power for both movements, as well as for the return from 
each; i. e., the shafts which carry the jaws eccentrically. Thèse shafts 
were out of ail mechanical connection with the presser, and operated 
without regard to, though synchronously with, its movement. 

To conceive and to exécute thèse means required new inventive 
thought quite as new as the thought necessary to give Juengst's mo- 
tion to the jaws. It was a departure in which no common élément re- 
mained between Juengst and the défendant, except the same resuit. 
Certainly, if Juengst had been required to state in détail his invention 
upon this feature, the claim would hâve so clearly avoided the defend- 
ant's structure that noninfringement would hâve been apparent. It is 
no doubt true that the cam and the eccentric are of tentimes mechanical 
équivalents, but it would be absurd to treat ail mechanisms as équiva- 
lent merely because they contained cams or eccentrics. 
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In conclusion, therefore, it seems to me that, with the exception of 
the detector, the défendant has used nothing which Juengst contributed 
to the art in this patent. Juengst did make the first continuous ma- 
chine, and he is entitled to a monopoly upon it. I see no reason to 
question its validity. But the maker of the first continuous machine 
cannot control ail other such machines, unless they hâve been construct- 
ed by borrowing f rom what the first mak;er did. Just as Juengst nec- 
essarily started with the existing art bef ore him, so ail others are f ree 
to start where he did. The défendant, starting at the same place, had 
not needed to use any of the means which Juengst invented except 
his detector. 

I conclude, therefore, that a decree may go on claim 53, and the biU 
be dTsmissed for noninfringement upon the other claims. No costs. 



JUENGST et al. v. HILL PUB. CO. 

(Circuit Court of Appeals, Second Circuit. May 28, 1920.) 
No. 223. 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York, 

Action by Charles A. Juengst and another, a copartnershlp dolng business 
under the name and style of George Juengst & Sons, agalnst the Hill Publish- 
ing Company. From a decree (267 Fed. 428) finding the patent in suit valid, 
but Infrlnged as to only one claim, plaintlfls appeal. Afflrmed. 

James B. Llberman (Axel V. Beeken, of New York City, of counsel), for 
appellants. 

Rogers, Kennedy & Campbell and Robert Fletcher Rogers, ail of New York 
City, and William B. Kerkam, of Washington, D. C. (Donald Campbell and 
William J. Dolan, both of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
PER CURIAM. Decree affirmed. 



KAUPFMAN V. SODEMANN HEAT & POWER CO. 

(District Court, E. D. Missouri, E. D. September 20, 1020.) 
No. 4942. 

1. Patents "S^SH — Though aoswer did not pleod anticipati<m, évidence of 

prior pa/tents admissible. 

Notwithstandlng equity rule 30 (201 Fed. v, 118 C. C. A. v) and Bev. 
St. S 4920 (Comp. St. S 9466), évidence of prior patents is admissible in 
an action for infringement notwithstandlng the answer did not plead 
anticipation, for évidence of the prior art is necessary to show what was 
old, to distlugulsh what Is new and to aid the court In construlng the 
patent. 

2. Patents <S=>SZS — 1.170,544, for an improved radiator shield hdd invalid. 

Patent No. 1,170,544, for an improved radiator shield, comprlsing two 
vertical imperforate brackets, to be placed at the ends of the radiator to 

i^ssFor other cases see same topic t KBY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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deflect Éhe heated air vertically, and a horizontal shleld above, etc., belng 
for mère eomblnatlon and produclng no new and novel resuit, held Invalld 
for want of Invention. 

8. Patents <S=°26(2) — Combination pateat to be valid muât produce a new 
resuit. 

While a new eomblnatlon of old éléments, If it produces a new and 
useful resuit, is patentable, the resuit must be a product of the eomblna- 
tlon, and not a mère aggregate of several results, each a complète product 
■ of one of the comblned éléments. 
4. Patents ©^'SSS — Design pateot, 49,149, for improved radiator shield, held 
intringed. 

Under the rule that there la Infrlngement, where there exists such 
simllarlty between the design and the alleged Inf ringing article as wlU lead 
ordinary persons to thlnk the patented and infringing articles are the 
same, design patent No. 49,149, for an improved radiator shield, held 
infrlnged. 

In Equity. Bill by Samuel Kauffman against the Sodemann Heat & 
Power Company. Decree for défendant on daim for infringement 
of mechanical patent, and for complainant for infringement of de- 
sign patent. 

James A. Carr and John H. Bruninga, both of St. Louis, Mo., for 
plaintifif. 

James L. Hopkins, of St. Louis, Mo., for défendant. 

FARIS, District Judge. This is an action for injunction and for 
an accounting by the complainant, as patentée against défendant, a 
corporation of Missouri, for alleged infringements of the Kauffman 
mechanical patent. No. 1,170,544, hearing date of February 8, 1916, 
and the Kauffman design patents, numbered 48,939 and 49,149, bear- 
ing dates of April 25, 1916, and June 6, 1916, respectively. 

The hearing was by évidence given orally bef ore the court. This 
évidence tended to show infringement of claims 1, 2, and 8 of the 
complainant's mechanical patent, if the latter be valid, as also of both 
of complainant's design patents mentioned supra. Such références to 
this évidence as may be found necessary to make clear the views èn- 
tertained will be set out in the discussion. 

The case strikes me as being wholly determinable on the question 
of the vaUdity of the Kauffman patent on the ground of want of novel- 
ty in the invention, in view of the state of the art at the time such pat- 
ent was granted to complainant. I so conclude because I think there is 
no manner of doubt that, if complainant's patent is not void, défend- 
ant is guilty of a palpable infringement. 

Three claims are made touching this question of novelty by the pat- 
entée. Thèse claims vary but litde, and I think, subject to an ad- 
dendum explanatory of the two omitted, that claim 8, which it is 
urged is infringed by défendant, may be selected as typical. This 
claim reads thus : 

"An improved radiator shield, comprising two vertical imperforate brackets 
adapted to be placed at the ends of the radiator in position to deflect the heat- 
ed air, a. vertical shield portion attached to sald brackets at the rear of the 
radiator, and arranged to co-operate with sald brackets to deflect the heated 

^ssFor other cases see sams toplc & KEY-NUMBER in ail Kejr-Numbered Digeste & Indexes 
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air vertically, a horizontal shield portion extending horizontally above the 
radiator, a curved shield portion integrally Connecting said vertical and hori- 
zontal portions, a trough intégral with said horizontal portion between said 
brackets, a passage Into said trough below eaid horizontal portion, and meana 
for preventing the air from carrylng the deposits out of said trough." 

In addition to the alleged new features shown in claim 8, supra, 
claim 2 includes — 

"a horizontal lithic top member resting upon said horizontal flanges of said 
brackets and éléments holding said top member in position on said flanges." 

The answer of défendant did not specifically plead anticipation by 
former patents, but upon the trial there were offered many prior 
patents, and also proof of the gênerai use of imperforate side brack- 
ets and horizontal lithic tops for years prior to the date of plaintiff's 
patent. 

[1-3] I am fully mindful of the provisions of rule 30 of the Equity 
Rules (201 Fed. v, 118 C. C. A. v), as also of the provision of section 
4920, R. S. (Comp. St. § 9466). But, this rule and this statute not- 
withstanding, it has been held that — 

"Evidence of the state of the art Is admissible In actions at law under the 
gênerai issue wlthout a spécial notice, and in equity cases without any aver- 
ment in the answer touching the subject. It conslsts of proof of what was 
old and in gênerai use at the time of the alleged invention. It is received 
for three purposes, and none other, to show what was then old, to dtstlnguish 
what was new, and to aid the court in the construction of the patent." Brown 
V. Piper, 91 U. S. 37, 23 L. Ed. 200. 

Considering, then, some of the patents offered, as also the proof of 
prior use in order to ascertain the existing state of the art when com- 
plainant took out his patent, and comparing such then existing state of 
the art with the new things claimed by the patentée hère, I find that the 
"two vertical imperforate brackets adapted to be placed at the ends of 
the radiator," as well as " a vertical shield portion attached to said 
brackets at the rear of the radiator, and arranged to co-operate with 
said brackets to deflect the heated air vertically," are shown in the 
patent of Miller, No. 334,794, bearing date January 26, 1886. The 
patent of Goodrich, No. 462,899, bearing date of November, 1891, 
while specifically for an improved radiator, yet described and illustrat- 
ed in the accompanying drawings a radiator shield having imperforate 
side brackets, and having superimposed thereon a marble slab placed 
on such brackets, so as to form therewith an angle of 90 degrees, 
just as does the lithic top of complainant in his patent before me. 
In the description as made in the Goodrich patent, the marble slab 
was raised above the radiator some inches higher than in the com- 
plainant's patent. But Goodrich's spécifications did not limit this 
distance. 

Nor does it need citation of authority for the statement that, within 
ordinary limitations at least, a variation in the mère distance at which 
a marble slab is placed above a radiator cannot constitute invention. 
So what is said above touching the Goodrich slab of marble, as well as 
the f acts shown in évidence as.to the construction of the radiator niches 
in the lobby of this court building, as also a similar top, consisting of a 
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horizontal shield in the English patent of Keith, No. 599,611, issued by 
the United States on 22d day of February, 1898, show that the "hori- 
zontal shield portion extending horizontally above the radiator" is not 
new, but old. The "curved shield portion integrally connected said 
vertical and horizontal portions" is shown in the patent of Dixon, No. 
543,456, dated July 23, 1895, and in the patent of Coleman, No. 743,- 
071, dated July 21, 1903. The "trough intégral with said horizontal 
portion between said brackets," the "passage into said trough below said 
horizontal portions," and the "means for preventing the air from carry- 
ing the deposits out of said trough," are shown in the patent of Haw- 
kins. No. 818,026, bearing date of April 7, 1906. 

The superimposition above the side brackets of a slab of marble, as 
further claimed by complainant in his claim No. 2, has been already 
partially covered above, and shown to be old by a référence to the 
courthouse lobby radiator coverings, and to the Goodrich and Keith 
patents. It cannot, I take it, be urged that the method of complain- 
ant in fixing the lithic slab on top of the radiator by the use of iron 
pins which project from the top of the side bracket and engage in 
holes drilled in the marble slab îs new. Such method of affixing 
otherwise loose lithic slabs to tables and other articles is certainly old. 

It f ollows, I think, that there is no invention in the éléments of 
complainant's structure. But undoubtedly complainant has selected 
from the old art, ail of the seemingly valuable éléments thereof, and has 
made a new combina:tion of them, which combination has produced a 
shield which differs from its predecessors in the art If there is in- 
vention, such invention consists in the combination of thèse old élé- 
ments into a new device which as the proof shows is valuable and 
popular. If complainant, as an inventer, can claim novelty from 
the workings of some such a rule, as "He does it last who does it 
best," then his combination may possess novelty. 

In the light of what seems to be a measure of conflict in the rule 
of law applicatory, the point, last above, is a close and somewhat 
difficult one. In the case of Owens v. Twin City Sépara tor Co. (C. 
C.) 168 Fed. 259, it was said: 

"It constltutes no anticipation and no défense to a claim of infrlngement 
that one or more éléments of a patented combination, or one or more parts of 
a patented Improvement, may be found in one old patent or puDIIcatlon, and 
others in another, and still others In a third. It Is indispensable that ail of 
them, or thevr meohanical eguwalents, be found in the same description or 
machine, where theydo substantially the same work by substantially the 
same means." 

And likewise in the case of Kryptok Co. v. Stead Lens Co. (D. C.) 
207 Fed. 85 : 

"A patent for a combination Is not anticipated nor Invalid for lack of Inven- 
tion because an expert may be able to buUd up the patented device by selecting 
parts taken from the prlor art." 

I lean, however, as in duty bound, to the rule which was more 
lately stated in the case of Grinnell Washing Machine Co. v. John- 
son Co., 247 U. S. loc. cit. 432, 38 Sup. Ct. 549, 62 L. Ed. 1196. The 
rule is there stated thus : 
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" 'It must be conceded that a new combination, if it produces new and use- 
ful results, Is patentable, though ail the constituants of thc combination werc 
well known and In common use before the combination was made. But the 
results must be a product of the combination, and not a mère aggregate of 
several results, each the complète product of one of the combined éléments. 
Combined results are not necessarily a novel resuit, nor are they an old resuit 
obtained in a new and improved manner. Merely bringing old devices into 
juxtaposition, and there allowing each to worlc out its own effect without the 
production of something novel, is not invention. No one by bringing together 
several old devices vyithout producing a new and useful resuit, the joint 
product of the éléments of the combination and something more than an aggre- 
gate of old results, can acquire a right to prevent othèrs from using the same 
devices, either slngly or in other combinations, or, even if a new and useful 
resuit is obtained, can prevent others from using some of the devices, omlttifig 
others, in combination.' Halles v. Van Wormer, 20 Wall. 353, 368. In 
Richards v. Chase Elevator Co., 158 U. S. 299, 302, the rule was stated as fol- 
lows: 'Unless the combination accomplishes some new resuit, the mère mul- 
tlplicity of éléments does not make it patentable. So long as each élément 
performs some old and well-known function, the resuit is not a patentable com- 
bination, but an aggregation of éléments.' In Specialty Manufacturing Co. v. 
Fenton Metallic Manufacturing Co., 174 U. S. 492, 498, the rule was again 
tersely stated : 'Where a combination of old devices produces a new resuit 
such combination is doubtless patentable, but where the combination is not 
only of old éléments, but of old results, and no new function is evolved from 
such combination, it falls within the rulings of this court in Halles v. Van 
Wormer, 20 Wall. 353, 368; Reckendorfer v. Fabor, 92 U. S. 347, 356; Phil- 
lips V. Détroit, 111 U. S. 604 ; Brinkenhoff v. Aloe, 146 U. S. 515, 517 ; Palmer 
V. Corning, 156 U. S. 342, 345; Richards v. Chase Elevator Co., 158 U. S. 299." 

I conclude that the rule quoted, supra, from the Suprême Court 
of the United States, applies to the facts hère, and that upon those 
facts cases seeraingly in conflict therewith may be readily distinguished. 
It is obvious that by the combination of old éléments in the radiator 
shield of complainant no new resuit has been attained. In the old art 
the ascending current of heated air was prevented from escaping lat- 
erally by imperf orate side brackets ; it was kept from escaping rear- 
wards, and Ûius blackening the walI from soot and dust, by a curved 
rear shield; this soot and dust were caught and retained in a trough 
or dust catcher; heated air at the breathing plane was thrown out 
into the room at an angle of 90 degrees with the perpendicular, and 
the shelf formed by the superimposition of a lithic slab is also old, 
and was usable for warming articles, or as an ornament to the device. 

It follows, therefore, that while it is clear that the radiator shield 
of défendant is, to adopt the graphie language of complainant's solic- 
iter, nothing but a "Chinese copy" of that of the complainant, no ac- 
tion will lie for infringement, because, in the light of the prier state 
of the art, there exists, in my opinion, no patentable novelty in the 
complainant's device. 

[4] Coming to so much of the bill as concerns the alleged infringe- 
ment by défendant of plaintifï's design patents numbered 48,939 and 
49,149, and bearing dates, respectively, April 25, 1916, and June 6, 
1916, I am of the opinion that the évidence and exhibits show in- 
fringement. In deciding whether there is infringement, the courts 
hâve announced a simple rule or test which strongly appeals to reason 
and common sensé. That test is : Does there exist such similarity be- 
tween the design and the alleged infringing article as will lead or- 
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dinary persons to think the articles in question are the same? Kraus 
V. Fitzpatrick (C. C.) 34 Fed. 39; Smith v. Whitman Saddle Co., 148 
U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 606; Bevin, etc., Co. v. Starr, 
etc., Co. (C. C.) 114 Fed. 362; Gorham v. White, 81 U. S. 511, 20 
L,. Ed. 731. Applying this rule to the radiator shield designs of the 
défendant and complainant, it is obvions that the observer finds 
great difficulty in distinguishing one from the other. 

I conclude, therefore, that défendant has infringed the design pat- 
ents of complainant, numbered 48,939 and 49,149, respectively, but, 
for the reasons stated above herein that there is no infringement of 
complainant's mechanical patent, numbered 1,170,544, dated February 
8, 1916. It foUows that the decree for the alleged infringement of 
complainant's mechanical patent No. 1,170,544 should be for défend- 
ant, and that the decree for infringement of design patents of com- 
plainant numbered 48,939 and 49,149 should be for complainant, 

L,et decrees be drawn accordingly. 



ST. LOraS ELECTRICAI. WORKS et al. v. FORE BLECTRICAL MFG. 

CO. et al. 

(District Court, B. D. Missouri, B. D. September 21, 1920.) 
No. 4780. 

1. Patents <^='328 — 1,239,249, daims 1-4, 8, for rectifier for altemating cur- 

rents, held infringed. 

The Ballman patent, No. 1,239,249, for a rectifier for altematlng eur- 
rents, if valid, is infringed by a device which merely changes the position 
of two of the éléments, and substitutes a closed path for the air gap in 
the patent In suit. 

2. Patents <§='27(2) — AniUoâtion »f old device to new use nat invention. 

The mère application of existlng devlces for the rectification of alter- 
nating electrical currents to the production of direct currents for charg- 
ing storage batteries does not In itself disclose invention. 

3. Patents '^=>26(1) — Production of old resuit by new means is patentable. 

The production of an old resuit by new means constitutes invention, and 
Is patentable. 

4. Patents <S=>328— 1,239,249, claims 1-4, 8, for rectifier for altemating cur- 

rents, held valld. 

The Ballman patent, No. 1,239,249, daims 1-4, 8, for a rectifier for al- 
tornating currents, consisting of a main magnetlc path, with means to 
form a shunt magnetlc path, and to set up alternatlng flux, held to dis- 
close invention, and to be valid. 

5. Patents ®=>26(1) — Combination of old éléments to eliminate objections in- 

volves invention. 

A new combination and utlllzation of simllar parts, which had been 
used in previous devlces to produce a simllar gênerai resuit, but so as to 
avold waste and danger of destruction of the former devlces, is invention. 

6. Patents <S=35 — General use of new device t^ids to sliow invention. 

Though the mère fact that a device has gone Into gênerai use does not 
establish invention, it is a circumstance to be considered, where the ques- 
tion of invention is a doubtful one, and the use of the patented article has 
become gênerai. 

^ssFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dleests & Indexe* 
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7. Patents <@=>283(1) — ^Patent for defendant's device no défense a^inst in- 
fringement. 

The fact that defendant's devlce la manufactured under a patent grant- 
ed by the Patent Office subséquent to plaintiff's patent is no défense to the 
charge of infringement. 

In Equity. Suit by the St. Louis Electrical Works and another 
against the Pore Electrical Manufacturing Company and another for 
infringement of patent. Decree rendered for plaintifïs. 

John H. Bruninga, of St. Louis, Mo., for plaintifïs. 
F. R. Cornwall, of St. Louis, Mo., for défendants. 

FARIS, District Judge. This is an action by plaintifïs, who are re- 
spectively the exclusive licensee and the patentée, against défendants, 
for the alleged infringement of the Ballman patent. No. L239,249, for 
a rectifier for alternating currents. Commercially the devices of both 
plaintifïs and défendants are used to convert alternating electrical cur- 
rents into direct currents, so that electrical storage batteries may be 
charged. 

The patented device of plaintiff Ballman, so far as this action is 
concerned, consists essentially of an ordinary horseshoe magnet, hav- 
ing, however, one arm thereof bent at a right angle toward the other 
arm, not in contact therewith, but having an air gap; to the arm of 
the horseshoe thus bent, there is attached at the angle of bending the 
ordinary electromagnet, consisting of a soft iron core about which in- 
sulated wire is wound; a vibrating armature made of thin steel, faced 
with soft iron is attached by a brass, or nonmagnetic, connection to 
the long, or unbent arm, so as to vibrate in synchronism with the cy- 
cles of the electrical current against the end or core of the electro- 
magnet. The simple theory in opération being that a main magnetic 
path and a shunt magnetic path being thereby produced, the return 
phase of the alternating current, when passed through the device, is 
shunted over another path, and the direct current remains and charges 
the storage battery. 

The claims touching this in the Ballman patent, and those alleged to 
be inf ringed, are thèse : 

"1. A rectifier for alternating currents, comprlslng a permanent magnet 
having means adapted to form a main magnetic path and means adapted to 
form a shunt magnetic path, means for setting up an alternating flux in sald 
shunt path, and a switching armature adapted to vibrate In sald shunt path. 

"2. A rectifier for alternating currents, comprlslng a permanent magnet 
having means adapted to form a nearly closed magnetic circuit and means 
adapted to form a shunt magnetic path, means for setting up an alternating 
flux in sald shunt path, and a svcitching armature adapted to vibrate in sald 
shunt path. 

"3. A rectifier for alternating currents, comprlslng a permanent magnet, hav- 
ing legs and having a bridge betvceen sald legs, adapted to form a main mag- 
netic path and means adapted to form a shunt magnetic path, an alternating 
current vi-indlng arranged to set up an alternating flux In sald shunt path, 
and a switching armature adapted to vibrate in sald shunt path. 

"4. A rectifier for alternating currents, comprlslng a permanent magnet, 
having means adapted to form a main magnetic path and means adapted to 
form a shunt magnetic path, an alternating current windlng arranged to set 

'or other cate» see same toplc & KEY-NUMBER lu ail Key-Numbered DlgesU & iDdezea 
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up an altematlng flux In sald shunt patB, and a swltehlng armature adapted. 
to vlbrate in said shunt path and connected with sald winding." 

"8. An altematlng current rectifier System, comprlsing a permanent magnet 
havlng means adapted to form a main magnetic path and meaiis adapted to 
form a shunt magnetic path, an altematlng cùrrent winding adapted to set 
up an altematlng flux In sald shunt path, a source of altematlng current con- 
nected with said winding, a direct current circuit, and a switchlng armature 
adapted to eonnect sald source with sald circuit." 

The patent of défendant Wehmeier, which was issued to him sub- 
séquent to the issuance of the Ballman patent, illustrâtes, and the al- 
leged infringing device consists also essentially of, a horseshoe mag- 
net, a similar electromagnet, and a similar vibrating armature. The 
sole material difiference seems to consist in the position in which, rela- 
tive to the horseshoe magnet, the electromagnet is placed in the de- 
vices. In the Wehmeier, or alleged infringing, device this electro- 
rriagnet is placed between the legs of the horseshoe magnet. The leg, 
however, is not bent, but retains its usual or commercially ordinary 
form. 

[1] The answer of défendants, so far as I need consider it, the 
condition of the évidence adduced being regarded, is substantially that 
the, patent of plaintifï Ballman is void on account of anticipation for 
lack of invention, regard being had to the state of the prior art as dis- 
closed by many prior patents. This state of the prior art, is, I re- 
peat, upon the answer bottomed upon divers prior patents issued to 
Wilson and some thirty-three others. There is also a spécifie déniai 
of the fact that the device, made by défendant corporation under the 
junior patent of défendant Wehmeier, infringes the device made under 
the senior patent to Ballman. The évidence of the experts, partic- 
ularly the expert Boyden, called by plaintifïs, is to the efïect that 
defendant's device has both a shunt path and a main path for the 
magnetic flux, and that thèse paths are produced by a mère slight 
change in the position in which the electromagnet is placed relative to 
the legs of the horseshoe magnet. Substantially this change of posi- 
tion is brought about by a mère turning of the electromagnet through 
an arc of 90 degrees and placing the same almost in contact with both 
pôles of the permanent magnet, and effecting this contact merely (as 
to one end tbereof) on a différent side of the permanent or horseshoe 
magnet. 

It is too plain for argument that the latter change çan constitute no 
défense. Upon this point défendant does seem to urge, somewhat 
strenuously, that he has discovered that a closed path, instead of the 
air gap of plaintiff's device, does not interfère with the efficacy of 
his device. To this insistence it was urged in the oral argument that 
such a closed gap maKes for the shorter life of the device, even if tem- 
porary efficacy is conceded. Be ail this as may be, I am constrained 
upon the question of fact to agrée with the experts of plaintifï, and 
to find, which I do, that the device of défendants, made under the 
Wehmeier patent, infringes the patent of plaintifï Ballman. It fol- 
lows, therefore, that if Ballman's patent is not void by reason of an- 
ticipation, the decree ought to go for plaintifïs. 

In limine, it is urged by plaintifïs that défendants are estopped to 
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raise the invalidity of the Ballman patent. It is obvious that this 
question is académie, if it should be considered that the Ballman pat- 
ent is not void for anticipation. Labor may be saved, therefore, by an 
examination of this question before I go into the question of whether 
upon the facts défendants are or are not so estopped. 

As stated, the answer of* défendants sets up some 34 prior patents 
which it is urged anticipate the Ballman patent. Only 6 of thèse are 
referred to in the brief of défendants, and only 5, namely, Wilson, No. 
362,135; Behrend, 648,378, Fassler, 1,131,919, Batten, 711,276, and 
Burlingame, 928,583, are how urged in the brief as so anticipating 
the Ballman patent as to render it void for lack of invention, although 
the patent of Pierce, No. 923,700, is attached to the brief. 

[2] It is interesting also, but not determinative, that thèse prior in- 
ventions, vifith but 2 exceptions, while they were designed to couvert 
alternating currents into direct currents, and were in fact rectifiers, 
were yet not designed for the commercial use of charging batteries. 
While interesting, this view is afield f rom the question before me, and 
need not be further discussed, since it does not bear decisively upon 
the légal points up for discussion. The resuit sought by ail of the 
patents urged as anticipatory was that of converting an alternating 
current into a direct current, and I do not think there can be any 
invention in the mère new use of a device old in the particular art. 
S'urely there can be no invention in a wagon jack, old in the art, by 
the mère change of the use thereof from lifting ox wagons to lifting 
automobiles. 

[3, 4] If the patented device of Ballman has, however, brought 
about an old resuit by new means, it constitutes invention, and is pat- 
entable. As bearing upon this point, the claims of novelty made by the 
patentée in the application upon which the patent to Ballman waf; 
granted are (taking claim 1 as a type) stated thus : 

"A rectifier for alternating currents, eomprislng a permanent magne*' 
havlng means adapted to form a main magnetic path and means adapted to 
form a shunt magnetic path, means for setting up an alternating flux in said 
Bhunt path, and a switching armature adapted to vlbrate in said shunt path." 

The bent arm of the horseshoe magnet and the air gap form the 
main magnetic path in the Ballman patent, while the shunt path is 
formed by the electromagnet and the armature acting together ; each 
of the latter furnishing part of this shunt path. In opération the ma- 
jor portion of the magnetic flux foUows the main magnetic path. This 
flux is constant, because it is through a permanent magnet. The flux 
through the shunt path is not constant, but intermittent, because the 
electromagnet, which f orms a part of the shunt path, is only a magnet 
while the electric current is passing through it. 

The magnetic flux through the main magnetic path, being opposed 
to the alternating flow, is so strong as to prevent such flow from going 
through this main path, and consequently the alternating flow is forced 
to seek a path of less résistance. This path it finds through the shunt 
path, through which an opposing, but comparatively weak, constant 
magnetic flux is passing. This magnetic flux the alternating current 
flux is able to overcome, with the resuit, so far as I am able to under- 
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Stand the nature of the opération, from the extremely refined nature 
of the technical description, that the alternating or return phase of the 
60-cycle current is prevented from passing through tfie battery to 
be charged, thus in simple language leaving the direct phase as a 
residuum to do the work of charging the battery. In short, I gather 
that the direct phase of the alternating Current flows with, and not 
against, the magnetic flux, while the return phase of the alternating 
current flows in a direction opposite to the magnetic flux. Being un- 
able to make headway against the flux of the main magnetic path, this 
i«turn phase of the alternating current seeks and foUows the weaker 
shunt magnetic flux path which it is able to overcome. This path car- 
ries it through its allotted cycle, but shunts it or cuts it out of the bat- 
tery to be charged. 

Tlie two chief difiîculties met with in rectifiers built in accordance 
with the learning of the prior art seem to hâve been (1) that of per- 
manent rétention of the positive and négative pôles, and a conséquent 
danger of reversing the charge, the latter, I gather, being but a resuit 
of the former; and (2) conséquent demagnetization of the permanent 
magnet. In the maze of the technical learning involved, I am in doubt 
whether the two results are independent, or whether they both follow 
and dépend upon the cause noted; that is, the rétention permanently 
of fixed and certain positive and négative pôles. Legally it does not 
matter. If by the new method of Ballman the two inimical effects are 
obviated or overcome, there is invention, whether they are, as to each 
other, causes or eflfects ; that is, whether they are dépendent on, or in- 
terdependent of, each other. For apposite to this point Judge Van- 
devanter in Heekin v. Baker, 138 Fed. 63, loc. cit. 65, 70 C. C. A. 559, 
561, says: 

"None of the éléments was new, and It did not produce a new resuit ; but 
we thlnk the record clearly dlsclosed that the combination, although of old 
éléments, was new, and that It accomplished an old resuit In a more facile, 
economlcal, and efficient way. This gave It patentable novelty." 

[5] Conceding, then, some of the many contentions of défendants, 
that there are divers rectifiers which in the main operate upon a sim- 
ilar principle, and utilize similar parts, if yet plaintiflf Ballman, by 
a whoUy new combination and utilization of thèse parts, has now 
produced a similar gênerai resuit, though in such a way as to avoid 
the waste, lack of permanence, and danger of destruction of former 
devices, he has invented something. As the Suprême Court said 
in the case of Hobbs v. Beach, 180 U, S. 383, 21 Sup. Ct. 409, 45 L,. 
Ed. 586: 

"The invention consists rather in the idea that such change could be made 
than in making the necessary mechanical altérations." 

[6] Some extraneous considérations aiding in this view appear in 
the record, for it is shown that bôth plaintifïs and défendants hâve 
marketed, relative to similar devices, large quantities of thèse recti- 
fiers. Plaintiflfs, to be exact, hâve sold in the United States, Canada, 
Spain, and Australia some 12,000 rectifiers; while défendants, mak- 
ing, as I find, a mechanically similar device, hâve sold some 5,000 of 
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their construction. Upon this considération, what is said by Judge 
Sanbom in the case of National Hollow Brake Beam Co. v. Inter- 
changeable Brake Beam Co., 106 Fed. 693, loc. cit. 707, 45 C. C. A. 
544, 558, is in point: 

"It Is true that the extensire use of a machine or comblnatlon which is 
dearly wlthout novelty does not dispense wlth that statutory requirement, 
and that ft will not alone sustain a patent. McClaln v. Ortmayer, 141 U. S. 
419, 428, 12 Sup. Ct. 76, 35 L. Ed. 800 ; Duer v. Lock Co., 149 U. S. 216, 223, 
18 Sup. et. 850, 37 L. Ed. 707 ; Olin v. Timken, 155 U. S. 141, 155, 15 Sup. Ot. 
49, 39 L. Ed. 100 ; Klein v. City of Seattle, 77 Fed. 200. 204, 23 O. C. A. 114, 
118, 44 U. S. App. 741, 748. But where the question of novelty Is falrly open 
for considération under the law, the fact that a patented device or comblna- 
tlon has displaced others which had previously been used to perform Its 
functlon, and has gone Into immédiate and gênerai use, Is pregnant and per- 
suasive évidence that it Involves Invention." 

[7] For thèse reasons, while the case is a fairly close one, I con- 
clude that the device of Ballman was a patentable one, and that the 
later device of défendant Wehmeier is an infringement thereof . I need 
not consider the fact that , defendant's device is also patented, but 
by both a later application and a later issuance. Robinson on Patents, 
922; Curtis on Patents, 322; Walker on Patents, 347; Clough v. 
Baker, 106 U. S. 166, ISup. Ct. 188, 27 L. Ed. 134; Consolidated 
Safety Valve Co. v. Crosby, etc., Co., 113 U. S. 157, 5 Sup. Ct. 513, 
28 L. Ed. 939; Electric Candy Machine Co. v. Morris (C. C.) 156 Fed. 
972. 

It follows that the relief prayed for by plaintiiïs ought to be granted. 
Let a decree be drawn accordingly. 



WBBEB ELECTRIC CO. v. W. B. OSTRANDER & CO. 

(District Court, S. D. New York. February 18, 1920.) 

Patents <S=»328— 743,206, claims 1 and 4, and 916,812, daim 1, for electric 
lamp sockets, held infringed. 

The Weber patents. No. 743,206, clalms 1 and 4, and No. 916,812, claim 
1, for an electric lamp socket adapted to automatically interlock wlth a 
snap action, held Infrlnged. 

In Equity. Suit by the Weber Electric Company against W. R. Os- 
trander & Co. On motions for preliminary injunction, to restrain in- 
fringement of patent, and by défendant to dismiss the bill as to one 
patent. Preliminary injunction ordered, and motion to dismiss the 
bill déni éd. 

Decree affirmed, 267 Fed. 448. 

Frank C. Curtis, of Troy, N. Y., for plaintiflf. 

Mitchell & AUyn, of New York City (Robert S. Allyn, of New York 
City, of counsel), for défendant. 

KNOX, District Judge. Were it not for the prior adjudications 
upon thèse patents in this circuit, I think it altogether possible that I 

<=s>For other cases see same toplo & KBT-NUMBER in ail Key-Numbereâ Dlgests & Indexes 
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shôuld, upon the présent motions for injunctions, reach a conclusion 
differing from the one I am about to pronounce. In view, however, 
of the most récent décision of the Circuit Court of Appeals, wherein 
the Weber patents were discussed, I feel myself bound to find infringe- 
ment upon the part of the défendant. I can add nothing to the liter- 
ature that has been written as to the interprétation to be placed upon 
claims 1 and 4 of patent No. 743,206 and claim 1 of patent No. 
916,812. 

Defendant's device is said to be manufactured under the Mebane 
patent, No. 829,027, and improvements of the Barr patent, No. 1,042,- 
383. It is argued, at least inferentially, that since the Mebane patent 
was copending with the second Weber patent, and issued nearly three 
years prior thereto, and without any interférence or référence to the 
first Weber patent or the Weber application, there is a strong pre- 
sumption that there is hère no infringement by défendant. As to this 
I can only remark that in my judgment the Mebane patent, under the 
décisions, does as a matter of fact infringe the Weber patents. 

The device held to infringe in Weber Electric Co. v. Connecticut 
Electric Manufacturing Co., 263 Fed. 583, decided by the Circuit Court 
of Appeals for this circuit upon January 2, 1920, was, I think, quite 
as dissimilar to the Weber devices as are those hère alleged to in- 
fringe. By the opmion there rendered it was said : 

"In the Connecticut socket there exist slit, recess, and projection 'adapted 
to automatically interlock with a snap action.' Tliey are not, to be sure, prin- 
cipals ; they are only accessories in the entlre effort of fastening cap to sleeve, 
but that makes no différence in infringement. There is no such thing a» a 
partial infringement." 

Next it was considered what constituted "telescopically" or "tele- 
scopic," as used in the Weber claims. It was held that a "télescope 
screw" is a permissible locution, and also that a "straight thrust" may 
te "as straight on the equator as along the pôle." I do not doubt the 
accuracy of this statement, but by the resuit reached I must also con- 
clude that a straight thrust comprehends, in this instance, not only a 
thrust along the pôle, but a thrust, however slight, along the equator 
as well. 

Tested by the foregoing éléments, which were treated as being prés- 
ent in the Connecticut socket, let us see what we hâve in this defend- 
ant's socket. We certainly hâve the slit — the recess and projection 
adapted to automatically interlock with a snap (when the circumferen- 
tial thrust has progressed sufificiently). 

In addition to the foregoing, defendant's socket has the circum- 
ferentially extending tongues adapted to fit in the pockets on the sleeve 
and thus interlock with the loops. This feature, however, would not 
prevent a backward rotative movement, were it not for the existence 
of the snap lock, and this snap lock brings into play mutually abutting 
cast métal edges on the respective members of defendant's device. 

Certainly, the manipulation required in telescoping the cap and sleeve 
in defendant's socket need not necessarily be greater than that which 
is essential with respect to the Connecticut socket. The net resuit is 
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that,_^granting, as J must, the infringement of the Connecticut socket, 
defendant's socket also infringes. 

It is true that in the Connecticut case only claim 4 of the first patent 
and claim 1 of the second patent were in issue, and it remains only to 
see whether there is an infringement of claim 1 of the first patent, 
which reads : 

"In a device of the class descrlbed, the combination with a pair of members 
comprislng a sheet-metal sleeve havlng a slotted end and introverted tongues, 
and a cap adapted to telescoplcally reeeive the slotted end of said sleeve, 
said members having interengaging parts adapted to automatically Interlock 
with a snap action when telescoplcally applied to each other, and to be releas- 
ed by compression of said sleeve, of an insulating base for electrlcal flttinga 
loosely inclosed within said sleeve in engagement with said tongues, substan- 
tially as descrlbed." 

In defendant's socket there is to be found the combination of a pair 
of members comprising a sheet métal sleeve having a slotted end, the 
edges of which slot are slightly bent adjacent to a lug of the porcelain 
body, so as to prevent the latter from slipping. Defendant's expert 
says that in his opinion thèse bent edges do not form tongues. within 
the meaning of the first Weber patent. As to this I cannot agrée. 
Whether the edges be bent much or little, the purpose to be served 
is the same in one case as in the other. The same resuit, viz. pre- 
venting the porcelain body from slipping, or preventing a rotative 
movement of the porcelain, is obtained in substantially the same way. 
In each instance there exists also the cap adapted to telescoplcally re- 
eeive the slotted end of said sleeve; the members hâve interengaging 
parts adapted to automatically interlock with a snap action when tele- 
scoplcally applied to each other (this is true on the authority of the 
Connecticut case), and the parts are released by compression of the 
sleeve. There is, in addition, an insulating base for electrical fittings 
in engagement with said tongues. 

It foUows that defendant's socket treads upon the terms of claim 1 
of the first patent, and by the same token must be held to inf ringe. As 
was previously intimated, the field of my considération of the matters 
urged upon behalf of défendant is greatly restricted, and buttressed 
as the Weber patents are by adjudications which, in my judgment, in- 
clude defendant's socket, I need not discuss the case at more length. 
I shall deny defendant's motion to dismiss the bill of complaint as to 
Weber patent, No. 916,812. 

The usual preliminary injunction will therefore be ordered. In 
view, however, of the fact that the plaintiff has apparently stood by 
and permitted infringement by the défendant for a period of six years, 
I am, if the défendant so desires, disposed to suspend the issuance of 
the injunction pending an appeal by the défendant to the Circuit Court 
of Appeals. As to this I will hear counsel upon the settlement of the 
order. 
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WEBER ELECTRIC CO. v. W. R. OSTRANDER & CO. 

(Circuit Court o£ Appeals, Second Circuit. May 28, 1920.) 

No. 240. 

Appeal from the District Court of the United States for the Soutliern Dis- 
trict of New York. 

Action by the Weber Electric Company against W. E. Ostrander & Co. for 
Infringement of a patent. From a decree (267 Fed. 445), granting injunction 
against tlie infringement, défendant appeals. Affirmed. 

Mitcliell & Allyn, of New York City (R. S. Allyn, of New York City, of 
counsel), for appellant. 

Frank C. Curtis, of Troy, N. Y. (Charles Neave, of New York City, cl 
counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 



MANN V. MX, UNION TANNING & EXTRACT CO, et aL 

(District Court, M. D. Pennsylvania. September 17, 1920.) 
No. 994. 

1. Sales <S=>1(1) — Contract held one of sale. 

A contract, consisting of plaintiff's acceptanee of an offer to purchase 
logwood, held, with respect to plaiutiff and the immédiate purchaser, one 
of sale. 

2. Sales <S=3 — ^Agreement to pay priée on buyer's default held one of guar- 

anty, and not sale. 

An agreement whereby défendant jointly obligated itself for the pay- 
ment of logwood to be delivered to purchaser, who was to deliver same 
to défendant for manufacture of extract, held one of guaranty, and not of 
sale. 

3. Guaranty <^=>59 — As between seller and guarantor, shipments paJd for by 

buyer held made pursuant to the contract. 

In an action against a guarantor for an alleged balance due on a con- 
tract of sale, held, that shipments delivered to the buyer, and for which 
payments were made, should be treated as made pursuant to the con- 
tract, thus reducing the extent of the guarantor's liability. 

4. Guaranty <^=59 — Guarantor of priée of goods entitled to crédit for amomit 

realized on resale. 

In an action for an alleged balance due on a contract of sale, where 
the commodity which was stored was resold by the seller in the exercise 
of its statutory lien, held, that the amount realized should be credited on 
behalf of the guarantor. 

5. Guaranty <S=>53{1) — Guarantor of priée of goods released, where seller de- 

livered goods without notice and took lien contrary to agreement. 

Where the seller of logwood under a contracrt providing for payment at 
dock, delivered, without notice to the guarantor, to the buyer the bill of 
lading for a shipment consigned to the guarantor, and a third person ad- 
vanced money on the bill of lading, the seller accepting such person's 
notes for the balance, the guarantor was diseharged by reason of the 
modification of the contract, and placing of the lien. 

^ssl'or other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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At Law. Assumpsit by Henry Mann, trading as H. Mann & Co., 
against the Mt. Union Tanning & Extract Company and another. 
Judgment for plaintifï. 

Michael E. Stroup, of Harrisburg, Pa., Mulford Morris and A. L,. 
Williams, both of Wilkes-Barre, Pa., and John A. Thompson, cf New 
York Cîty, for plaintifï. 

James S. Woods and H. H. Waite, both of Huntington, Pa., and 
C. H. Bergner and J. E. B. Cunningham, both of Harrisburg, Pa., for 
défendants. 

WITMER, District Judge. This case is tried without jury by 
agreement of parties, as provided by Act April 22, 1874 (P. L. 109). 

The plaintifF, Henry Mann, trading as H. Mann & Co., has brought 
this suit against the défendant, the Mt. Union Tanning & Extract 
Company, and H. Théodore Sorg, as trustée of Bothamley Chemical 
Color & Extract Company, Incorporated, bankrupt, to recover an al- 
leged ballance due upon the purchase of certain logwood on a contract 
in writing consisting of certain letters and telegrams. The Bothamley 
Company, a dealer in logwood and extracts, wrote to Mann, an import- 
er of logwood, under date of April 19, 1916, offering to place with 
him an order for 2,800 tons of logwood, to be delivered at a specifièd 
time and price. Mann replied the following day: 

"We accept your order for 2,800 tons of logwood, to be delivered during 
May, June, July, and August 27, $75 per ton, net cash ex dock, New York." 

The letter goes on saying: 

"Eegardlng the delivery of this wood, we beg to say that we hâve chartered 
ïhe following boats, whlch cargoes we can apply to the above quantity : 
Schooner Fred A. Davenport, cargo 800 to 900 tons ; Perry Setzer, load about 
1,600 tons, arrlving middle of June ; Calhoun E. Ross, about 600 tons, should 
arrive the beglnning of July ; and Wiley, load 900 tons, should arrive the be- 
ginnlng of August." 

The letter f urther states : 

"Of course we may change the above items, as we no doubt will charter other 
schooners, whlch may suit you better for your requlrements. As to immédiate 
delrveries, we are sorry to say that the chances are not very bright. We will 
give you as much as we posslbly can of our arrivais by steamer. The first 
large arrivai wlU be the Davenport, and It is understood that the delivery of 
the wood will be made to the best of our ability." 

The Mt. Union Company was a manufacturer of chemical extracts, 
with whom the Bothamley Company had arranged for the manufac- 
ture of the extract from the wood about being purchased, upon some 
agreement looking to the financing of the undertaking by the Botham- 
ley Company, who was not financially well rated by Mann & Co. At 
the instance, therefore, of the Bothamley Company, the Mt. Union 
Company telegraphed Mann & Co., April 28th : 

"We will be jointly responsible with Bothamley Chemical Co. for twenty- 
elght hundred tons logwood recently bought, shipment hère." 

— followed by letter written the next day, supplementing the telegram, 
saying again: 
267 F.— 29 
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"We beg to advlse that we wiU jolnlly obllgate ourselres for the payment 
of the, 2,800 tons logwoodto be ôellvered lu May, June, July, and August at $75 
per ton net cash, ex dock New York, whlch Bothamley Chemical Company 
hâve arranged wlth you to corne up on the sehooner, Fred A. Davenport, Periry 
Setzer, Calhoun JE. Ross, and Wiley, whlch wood is to be shipped hère." 

[1,2] The contract between the Bothamley Company and Mann 
& Co., is no doubt one of. purchase, while that of the défendant Mt. 
Union Company constitutes one of guaranty of payment for such pur- 
chase, forming the subject-matter of the contract. It was so held by 
the Court of Appeals of this Circuit in Olivier & Co. v. Mt. Union 
Tanning Co., 264 Fed. 601, wherein this subject received considération. 
Though plaintiff made a strong attempt to place the writing under dif- 
férent light, with a view of having the same construed as a joint 
contract of purchase, he has not succeeded in convincing the court 
that it is in any respect différent than that placed before the appellate 
court m the case mentioned. 

[3] The dispute between the parties otherwise has to do mainly 
with tfie deliveries and shipments made pursuant to the contract, and 
payments and crédits to be allowed on account of such. The contract 
of purchase provides tha:t deliveries were to be made in May, June, 
July, and August, aniounting to a minimum of 700 tons per month, 
at $75 per ton net cash, ex dock New York, and the further agreement 
with the défendant Mt. Union Company was that shipment should be 
to the Mt. Union works at Mt. Union, Pa. 

Regarding the latter, it is admitted that shipments were made dur- 
ing the month of June of wood f rom the sehooner Davenport, amount- 
ing to 815 *'^V22*o tons, and 100 tons from yards of plaintifï, aggre- 
gating $68,675.72, and that another shipment was made during the 
month of August from the sehooner Baxter, amounting to 501*^*'/22*<> 
tons, aggregating $37,622.54. It appears that certain shipments were 
made during the month of May from steamers Lajoc and Uraina, 
amounting to 936 tons, aggregating $70,274.50. The Mt. Union Com- 
pany insists that thèse shipments must be credited to the 2,800 tons 
contract, while the plaintiff contends that the same were on account of 
separate and independent contracts which he had with the Bothamley 
Company. The correspondence between Mann and Bothamley would 
possibly indicate as much, but the suit is between Mann and the Mt. 
Union Company, and it is important what the latter's understanding was 
regarding this matter. 

The Mt. Union Company was in need of the wood it was assured ; 
otherwise, it should not hâve made itself liable for the purchase made. 
It was entitled under the contract to receive shipments during the 
month of May, aggregating not less than 700 tons, and accepting the 
promise pf Mann, contained in his letter above quoted, to Bothamley, 
which no doubt was part of the indu cément causing the M t. Union 
Company to guarantee payments of the purchase, to the effect that 
other schooners would be chartered which might better accommodate 
defendant's convenience, promising to give as much wood from other 
steamers coming in as possible, so as to help eut on the contract ; the 
défendant had a right to suppose that the deliveries made were on 
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açcount of the contract in suit, aside from Mr. Green's testimony to 
the effect that it was with this arrangement and understanding with 
Mann that his company accepted it and paid for it. Under ail of the 
évidence in the case and bearing in mind the presumption that plain- 
tiiï complied with his undertaking to make delivery during the month 
of May, I find that such dehveries were made and accepted on account 
of the contract in suit. 

[4] As to sales and shipments made to the United Dye Extract 
Company, at Long Island City, N. Y., the court has found that such 
sales and shipments, if any, were without the knowledge, consent, ap- 
proval, or ratification of the Mt. Union Company; hence shipments 
made, as found, on account of the contract, aggregate 2,354?*"/224o tons, 
leaving unshipped 445^°'>°/224' tons. This balance, it was found, was 
delivered to Bothamley ex dock New York, but was not paid for, nor 
was it shipped to Mt. Union, owing to its refusai to receive the same 
and the embargo placed on further shipments. The wood was stor- 
ed for thé Bothamley Company; but, failing to make payment, the 
same was sold as provided by the lien law of the state of New York. 
AUowing for the wood what plaintiff realized on sale by public 
auction after due advertisement, and believing that such price repre- 
sented the fair market value, after making allowance for storage 
and other expenses, défendant should be credited with $11,500 in 
settlement of its liability on the contract. The défendant is also en- 
titled to the several amounts admitted as paid — November 15, 1916, 
$1,400, and December 8, 1916, the further sum of $1,600— and the 
further crédit of $70,274.50, paid at varions times for shipments de- 
livered from steamers Lajoc and Uraina. 

The court having found that the évidence is not sufficient to sustain 
the defendant's contention that extract in barrels was delivered on ac- 
count of the contract to plaintiff, by the Bothamley Company or by 
défendant, the question remaining is whether défendant shall be 
charged with shipment from the steamer Fred A. Davenport in excess 
of $33,750 paid by check or draft from Olivier & Co. 

[5] It appears that, when the plaintiff made delivery, ex dock New 
York, on or about June 16, 1916, of the Davenport cargo, including 
some additional wood from his yard, aggregating 9l5^°-^''/224o tons, to 
Bothamley Company, and shipping same by Pennsylvania railroad to 
defendant's plant at Mt. Union, he turned over his bill of lading, ob- 
tained from the railroad company, to Bothamley* Company, who in 
turn transferred the same, together with the shipment to Olivier & 
Co., to secure the money, $33,750, advanced to Bothamley Company. 
The latter company paid this money to the plaintiff as part payment 
of the cargo and gave its notes for the balance. Now, if the plaintiff 
intended to hold the défendant liable on his contract, he should hâve 
sent the bill of lading directly to them at Mt. Union, or in any event 
informed them of Bothamley's transaction vi'ith him and Olivier & Co. 

The contract of guaranty provided that the cash should be paid at 
dock, and, if the purchaser did not pay upon the arrivai of the wood 
at dock, notice should hâve been promptly given to the Mt. Union Com- 
pany to that effect. Had the company received such notice, it could 
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have taken prompt steps to compel the purchaser to pay for the log- 
wood, or, paying for it itself, it could have protected itself against the 
purchaser and others without préjudice of its own rights; but the 
plaintiiï, by accepting the notes of the Bothamley Company, payable 
at a future date, tied the hands of the guarantor, so that it could not 
proceed against the purchaser had it desired to do so. This in itself 
was in violation of the terms of the contract of guaranty, to the préj- 
udice of the guarantor. If so, the plaintiff's conduct in the placing 
of a lien upon the shipment prior to delivery at Mt. Union was of 
greater importance and truly should absolve défendant. A long Une of 
cases might be cited to the effect that variation of or departure from 
the terms of a contract, without the consent of a surety or guarantor, 
and to his injury, discharges him. Mercer v. Coovert, 6 Watts & S. 
(Pa.) 70; Hibbs v. Rue, 4 Pa. 348; N. Am. Land Co., etc., 60 Pa. 247; 
Green v. Boyd, 13 Pa. Super. Ct. 651. And in some cases, where 
injury is not shown, the change in terms even is prima facia évidence 
of such injury. 

It follows that the account will be stated thus ; 2,800 tons logwood, 
at $75, $210,000, from which will be deducted the items $11,500, $3,- 
000, $70,274.50, and $67.500, and a dividend, $1,575.37, admittedly re- 
ceived on account, paid by the trustée in bankruptcy of Bothamley & 
Go., leaving a balance of $56,150.13, for which the court finds in 
favor of the plaintiff and against the défendant with interest from Au- 
gust 30, 1916. 



DUNTON V. HINES. Dîrector Geoeral of Railroads. 

(District Court, D. Maine. September 15, 1920.) 
ISTo. 577. 

1. Evidence <S!=>589 — ^Testimony of plaintiff of some value, altliough nncon- 

scious after injury. 

Although plaintiff In personai Injury action was, for a long tlme after 
the Injury, Incapable of memory, hls testimony is of some value, 

2. Master and servant <ê=>Z^9(6) — Evidence held to warrant récovery under 

fédéral a«t for injury to brakeman from defective running board. 

In action under the fédéral Employers' Liabillty Act (Oomp. St. §§ 
8657-8665) for injuries to a brakeman through violation of the Safety 
Appliance Act, évidence on Issue whether he fell from a car on which 
the running boaré was defective, or from another car, held to support 
verdict for plaintiff. 

8. New trial <S==>81 — Damages cannot be claimed excessive on accowit of issue 
of contributory négligence, not requested to' be submitted. 

In brakeman's action for injuries, new trial because of excessive dam- 
ages would not be granted, on the ground that the question of plaintiff's 
contributory négligence, as diminishing damages pro rata under the Em- 
ployers' Liability Act (Oomp. St. §§ 8657-8665), was not submitted to the 
jury, where défendant dld not request such submission. 

4. New trial <S=>162 (3) — In case of passion or préjudice, court may order new 
trial on condition of remittitur. 

Where it appears that sympathy, passion, or préjudice bas affected the 
resuit, a fédéral court may order that the verdict be set asi^'e and a new 

^saFor other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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trial granted, unless the plaintifE allows judgment to be entered for some 
lesser amount, for whlch, In the opinion of the court, the verdict may be 
sustained, and It then becomes the duty of the court to permit a verdict for 
the largest amount which the testimony will support. 
6. Damages "S^lSa (9)— $38,635, for loss of legs, reduced to $30,000. 

Where brakeman, 28 years old, with income of less than $1,800, sufiCered 
loss of both legs, verdict for $38,625 would be reduced to $30,000. 

At I/aw. Action by Charles O. Dunton against Walker D. Hines, 
Director General of Railroads. Verdict for plaintiff, and défendant 
moves for new trial. Motion overruled, on condition of remittitur. 

Matthew McCarthy, of Rumford, Me., and William R. Pattangall, 
of Augusta, Me., for plaintifï. 
■ Charles B. Carter, of Lewiston, Me., for défendant. 

HALE, District Judge. This case is now before the court upon 
defendant's motion for a new trial, after a verdict for the plaintifï in 
the sum of $38,625. The défendant asks the court to set aside the ver- 
dict: 

First. Because the évidence discloses no Hability on the part of the 
défendant ; and 

Second. Because the amount of the verdict is excessive. The action 
is brought under the fédéral Employers' Liability Act (Comp. St. §§ 
8657-8665). The déclaration sets forth that the plaintifï was a fédéral 
employé within the meaning of the act ; that the défendant was in vio- 
lation of the Safety Appliance Act, in that the running board on the 
roof of car No. M. C. 55129 was out of repair; and that, by reason of 
this lack of repair, the plaintifï sufïered injuty, causing great suffering 
and the amputation of both legs. 

On February 7, 1919, the day of the injury, the plaintifï was em- 
ployed as a brakeman by the United States Railroad Administration. 
He was then 28 years old. While in the exercise of his duties, in 
moving out four empty cars from a siding, and while upon the roof of 
one of the cars, he slipped on the running board, and pitched over upon 
the track, where he was run over, and sufïered the loss of both legs. 
At the trial he contended that the car upon which he was hurt was the 
fourth, or rear, car in the train. The défendant contended that the 
car upon which the injury occurred was not the fourth car — the car 
having the defective running board — but the third car, which had no 
defect. The principal issue of fact was upon this point. 

[1,2] 1. The défendant now urges that the physical facts proven 
and shown in the record are uncontradicted by any compétent testi- 
mony ; that the f aulty running board was on the fourth car from the 
engine ; but that the blood, bone, and fiesh from Dunton's body, where 
the train hit him, were found on the wheels and truck f rame under the 
westerly end of the third car ; that the train was moving in a westerly 
direction; that the testimony that Dunton fell from the forward end 
of the fourth car is inconsistent with thèse and other physical facts; 
that this leads to the irrésistible conclusion that Dunton could not hâve 
f allen from the fourth car ; that the proven physical facts are conclu- 

^=5For other cases Bee same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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sive against inconsistent and irreconcilable oral testimony; that sûch 
oral testimony, when confrontéd with thèse physical f acts, must be re- 
garded as incredible; and that therefore the jury had before it no com- 
pétent évidence upon which to base its verdict. 

The plaintifï testifies that he f ell f rom the f ourth car. Although he 
was, for a long time after the injury, incapable of memory, his testi- 
mony is of some value. He is corroborated by Quigley, who testifies 
that he saw him f ail from the f ourth car ; that the alarm was given at 
the moment he f ell ; and that the car could not hâve proceeded more 
than half its length after the alarm was given. It appears from the tes- 
timony that the last time Dunton was seen on the ground he was stand- 
ing near the end of the fourth car, just before the train was set in mo- 
tion, and there is some évidence tending to show that the accident 
occurred so soon after he went up to the top of the train that he could 
not hâve had time to go the length of the car. There was further évi- 
dence tending to show that the plaintifï fell from the def ective car, and 
not from the car which had no defect. There was also testimony to 
the efïect that, after the injury, the third car was pushed up the track, 
over the rails where the plaintifï says he fell; and it is urged that 
whatever blood stains and clots were found on the third car would 
hâve readily got there by this movement of the car over the track. It 
is true that uncontradicted physical facts should hâve great weight 
with the jury; but I cannot say that the testimony ofïered by the 
plaintifï is incompétent, or that it should not hâve been regarded by the 
jury. It is clearly a case of conflicting évidence. The jury had the 
witnesses before them. I cannot conclude that they had no compétent 
évidence upon which to base their verdict, or that it is a case where 
only one inference could fairly be drawn from the whole testimony. I 
cannot say, then, that the verdict was so clearly against the weight of 
évidence that I ought to set it aside. 

[3] 2. Were the damages excessive? On this question the défend- 
ant urges, fîrst, that the matter of contributory négligence should be 
considered. The learned counsel for the défendant says that, although 
the issue before the jury was largely, if not entirely, upon the question 
of liability, and the main controversy was whether the plaintiff fell 
from the third car or the fourth car, still, there is a question of con- 
tributory négligence in the case, for, if the jury found that the plaintifï 
fell from the fourth car, the évidence relating to the obviously defec- 
tive condition of the running board of the fourth car, tends to show 
that the plaintifï was guilty of contributory négligence, and that, if he 
had been in the exercise of due care, he would hâve seen the condition 
of the running board. And the learned counsel invokes the section of 
the statute, which diminishes the damages pro rata with the contribu- 
tory négligence. He contends that the damages should hâve been great- 
ly reduced by the plaintifï's évident contributory négligence ; and that 
this is true, even though the question were not in terms submitted to 
the jury. The record shows that this question was not submitted to the 
jury at ail, and that the défendant did not request such submission. 
Upon the record, I am of the opinion that there is nothing in this view 
of the case which ought to induce me to disturb the verdict. 
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The important question remains : Were the jury unduly affected in 
their judgment by sympathy, passion, or préjudice, and thus induced 
to render a verdict for excessive damages ? 

No man could help being moved at the récital of the plaintifï's pain, 
and by the contemplation of the burden he must bear through life. It 
is too much to expect that the jury should not be afïected by sympathy. 
But even such sympathy must not be what the law calls undue. It must 
not rise to the height of passion. It must not overthrow the judgment. 
Were the jury unduly affected, and so induced to render a larger ver- 
dict than can be sustained? 

[4] In Tomljonovich v. Victor American Fuel Co. (D. C.) 227 Fed. 
951, 952, this court held that in a case where it appears that sympathy, 
passion, or préjudice has affected the resuit, a fédéral court may order 
that the verdict be set aside and a new trial granted, unless the plaintiff 
allows judgment to be entered for some lesser amount, for which, in 
the opinion of the court, the verdict may be sustained, and that it then 
becomes the duty of the court to permit a verdict for the largest amount 
which the testimony will support. Southern Ry. v. Bennett, 233 U. S. 
80, 34 Sup. Ct. 566, 58 L. Ed. 860; Occidental Con. Min. Co. v. Com- 
stock Tunnel Co. (C. C.) 125 Fed. 244; Yurkonis v. Delaware, L. & 
W. R. Co. (D. C.) 213 Fed. 537, 538. 

The court of Maine has said that there is no précise way by which 
the pecuniary compensation for pain can be estimated; that latitude 
in judgment must be allowed the tribunal which détermines it; but 
that it is the duty of the court to say what should be regarded as the 
ultimate bounds, and to see that such bounds are not greatly over- 
stepped. Ramsdell v. Grady, 97 Me. 322, 54 Atl. 763. In O'Brien v. J. 
G. White & Co., 105 Me. 308, 316, 74 Atl. 721, 724, in speaking for 
the Maine court, Judge King held that, where the amount awarded 
would purchase for the plaintiff an annuity in excess of the plaintiff's 
total yearly earnings, the amount of the verdict should be held to be 
excessive. He added: 

"We think the jury may hâve failed to appreciate that the amount to be 
awarded the plaintiff for the diminution in his future earnings should be a 
sum equal to the présent worth of such diminution, and not its aggregate for 
his expectancy of life." 

[5] In the case at bar the plaintiff, at the time of the injury, was a 
young man of 28, having an income of less than $1,800. He was a 
man of excellent character, ability, and promise, and it is probable that 
he would in future hâve had a much larger eaming capacity. But the 
amount of the verdict, if allowed to stand would, at the présent value of 
money, yield him an income considerably greater than his income at 
the time of the injury. It is clear that I should take into considération 
the dépréciation of money at the présent time, and the fact that it has 
a purchasing power much less than in former years. But, after giving 
due weight to ail thèse considérations, I am forced to the conclusion 
that the jury were induced by undue sympathy to exceed the limit of 
reason in their award of damages. Although I warned them, if they 
came to the question of damages, they must proceed with caution, they 
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did award damages which, I think, must be held to be excessive. I am 
of the opinion that a verdict cannot be allowed to stand for more than 
$30,000. Unless the plaintiff will remit ail over that sum, a new trial 
will be granted because the damages awarded by the jury are excessive. 

Accordingly the entry will be : 

Motion overruled, if within 30 days after the filing of this opinion, 
the plaintifif remits ail of the verdict in excess of $30,000; otherwise, 
motion sustained, and new trial granted. 



CORNEU V. MOORB, Internai Revenue Collecter. 

(District Court, E. D. Missouri, B. D. September 21, 1920.) 
No. 5282. 

1. Intoxicating iiquors ®=»325 — ^Before Eighteenth Amendnient, whisky was 

"property," 

Before the adoption of tlie Blghteenth Amendment, whisky was "prop- 
erty," and property rights therein were as full and complète as they were 
wlth référence to any other sort of personal property. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Property.] 

2. Constitutional law <S=»87 — Statute restricting use and possession of prop- 

erty conflscates it. 

A statute, which has the effect of restricting the use and possession of 
Personal p'roperty owned by a citizen, conflscates such property within 
the purVlew of Const. Amend. 5. 

3. Injunction <^=>22 — Ëquity wUl not compel acceptance of tax on whisky 

which plaintiff cannot remove. 

Bven though the National Prohibition Act does not prohibit the ac- 
ceptance of the internai revenue tax on whisky stored in bond from one 
who had no right under that act to remove the whisky from the ware- 
house, equity will not compel the acceptance of such tax, and the delivery 
of possession to the owner of the whisky. 

4. Intoxicating Iiquors ®=>lï — Prohibition of transportation of liquor valid 

under Eighteenth Amendment. 

Volstead Act, tit. 2, § 3, forbidding the transportation of liquor for 
beverage purposes, is valld under Const, Amend. 18, which forbids the 
manufacture, sale, or transportation of such liquor for beverage pur- 
poses. 

5. Constitutional law <S=>87 — Intoxicating Iiquors <S=>13 — ^Provisions of Eight- 

eenth Amendment, contrary to Fifth Amendmeint, are controUing. 

Though the Eighteenth Amendment to the Constitution did not abrogate 
the Fifth Amendment, Its provisions are controUing, where they confllet 
wlth the provisions of the earlier amendment, so that the prohibition 
of the transportation of intoxicating liquor authorized by the later amend- 
ment is constitutional though it amounts to a confiscation of property 
under the Fifth Amendment. 

6. Intoxicating Iiquors <S='138 — ^Libéral construction of Volstead Act prevents 

renioval of whisky for personal consumption. 

Under the provisions of Volstead Act, tit. 2, § 3, that the act shall be 
construed liberally to prevent the use of liquor for beverage purposes, it 
will not be construed to permit the removal of the whisky stored in 
warehouses for such purposes, unless such construction Is too clear for 
reasonable dispute. 

®:::3For other cases see same topio & KBY-NUMBER In ail Key-Numbered Digests & Indexe* 
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In Equity. Suit by Charles Corneli against George H. Moore, Col- 
lecter of Internai Revenue. Motion of défendant to dismiss bill sus- 
tained. 

Elliott W. Major and Glendy B. Arnold, both of St. Louis, Mo., for 
plaintiff. 

Benj. L. White, Asst. U. S. Atty., of St. L^uis, Mo., for défendant. 

PARIS, District Judge. Complainant files his bill in equity, pray- 
ing for a decree compelling défendant, as coUector of the internai reve- 
nue for the First district of Missouri, to accept the internai revenue 
taxes on a certain barrel of whisky, owned by complainant, and now 
contained in a bonded warehouse of the United States, and tû deliver 
this whisky to complainant. The whisky was bought by complainant 
in bond in the spring of 1917, and complainant avers he has ever since 
owned the same and now owns it. Complainant avers (and this, per- 
forée the State of the pleadings, is admitted) that he desires to obtain 
this whisky and transport it to his résidence for use by him in a way 
permitted by law; that is, for his own personal consumption as a 
beverage. To this end complainant has tendered to défendant in 
cash the amount of taxes due on this whisky and has demanded from 
défendant the possession thereof, which défendant has refused. 

Défendant has filed his motion to dismiss complainant's bill on the 
ground that no facts are stated therein which entitle complainant to 
the relief for which he prays. As a part of thèse grounds for dis- 
missal, I am met in limine with the contention that an action in equity 
will not lie, because complainant has an adéquate remedy at law. This 
contention I put aside for the présent, and I shall first discuss whether 
there exists a right in complainant, in either law or equity, to the relief 
he prays for. Should I reach a warranting conclusion as to complain- 
ant's right, I shall then considei- his remedy. 

Complainant insists: (a) That the whisky in question is property 
in the same sensé that a house or a horse is property ; that his proper- 
ty rights therein are therefore as full and complète with référence to 
whisky as they are with référence to any other sort of personal prop- 
erty ; (b) that the refusai to allow him to use this whisky in a way not 
forbidden by law is tantamount to confiscation, for that the right of 
property connotes the right of possession, and the right of use in any 
manner which the law does not f orbid ; and (c) that any law which re- 
stricts the broad property right of complainant is void, because in con- 
flict with the Fifth Amendment to the Constitution of the United 
States, for that it takes away, or confiscates, the property of défendant. 

[1] Complainant's first proposition may be fully and candidly con- 
ceded. The courts everywhere, in dealing with property rights in 
whisky before the adoption and ratification of the Eighteenth Amend- 
ment, bave uniformly so held. Citation of authorities would there- 
fore be a waste of time. 

[2] I also think it may be conceded that any statute which restricts 
the use and possession of personal property owned by the citizen has 
the effect to confiscate such property, within the purview of the Fifth 
Aniendment, for that it deprives the owner of certain inhérent rights 
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which are inaliénable attributes of ownership. It foUows that it does 
not aid the argument to urge that the rule does not apply because the 
property is not physically taken, or the ownership disturbed, but that 
the use and possession are merely restricted. In shori, the owner 
may not in such use exercise his own volition, but is compelled to use 
the property in a way he does not désire to use it, or not use it at ail. 
Without further discussion it may be conceded that a confiscation of 
complainant's personal property technically exists, when the matter is 
regarded solely from the viewpoint which was open to us before the 
adoption of the Eighteenth Amendaient. 

[3] The question is whether any constitutional right of complain- 
ant has been violated by this confiscation. If what is being donc is be- 
ing donc under a statute, and if that statute is constitutional, it is 
clear the inquiry ends right hère. Section 3 of title 2 of the act of Oc- 
tober 28, 1919 (41 Stat. 305), commonly called the "Volstead Act," 
provides that — 

"No person shall on or after the date when the Eighteenth Amendment 
of the Constitution of the United States goes Into effect, manufacture, sell, 
barter, transport, import, export, deliver, furnish or possess any intoxicating 
liquors except as authorlzed In thls act, and ail the provisions of this act shall 
be Uberally construed to the end that the use of intoxicating llquor as a 
beverage may be prevented. Liquors for non-beverage purposes and wine 
for sacramental purposes may be manufactured, purchased, sold, bartered, 
transported, imported, exported, delivered, furnished ànd possessed, but only 
as herein provided." 

I think it is clear that the prohibition of the above statute against 
"transporting" intoxicating liquors would efïectually prevent com- 
plainant from moving this whisky from the bonded warehouse to his 
résidence for the purpose of there consuming it for beverage purposes. 
Neither does the act anywhere contain any provision authorizing trans- 
portation for such a purpose. But, on the contrary, transportation of 
such sort is made a criminal misdemeanor. 

I need not consider whether the défendant is or is not compellable 
to take the tax on this liquor. If it were for argument's sake to be 
conceded that he is, this concession does not help complainant. For 
if complainant, having paid the tax, and having gotten the whisky in- 
to his constructive possession, yet could not transport it to his rési- 
dence without violating, and thus becoming amenable to, the criminal 
■provisions of the act, it is plain that equity ought not to aflford relief. 
Certainly a court of equity ought not to become particeps criminis 
to an offense against the law. In short, equity will not aid défendant to 
do an act which will, when donc, constitute a crime, and an act, there- 
fore, which, when done, would be vain and useless. 

Complainant ably urges the view that there is in the Volstead Act no 
express provision — no written letter of the law — forbidding the de- 
fendant from accepting the money due for taxes on his barrel of whis- 
ky and delivering the same to complainant. It seems fairly plam that 
complainant's contention is, in the spirit, if not the letter of the law, 
too broad. If défendant delivered possession of this whisky to com- 
plainant at the door of the warehouse, the section I quote above forbids 
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complainant to transport it f rom such place, or to actually possess 
it at such a place. Not being a permittee under the provisions of the 
act, complainant can actually possess liquor only in his own résidence, 
or constructively only in a bonded United States warehouse. He can- 
not transport it, except from one bona fide résidence to another. The 
effect of such a statute as this may be to confiscate the complainant'f 
whisky, for that it limits and restricts his volition in the use thereof ; 
but, if the statute is constitutional, the situation is one arising from 
majority rule, and is not one to be ameliorated by the courts. 

[4] The provisions of section 3 of the Volstead Act which forbid 
the transportation of liquor are, I think, clearly permissible under 
the terms of the Eighteenth Amendment. This amendment forbids the 
manufacture, sale, or transportation of such liquors, when designed 
for heverage purposes, "except as authorized in this act." It does for- 
bid, expressly, I think, such transportation as complainant desires to 
make hère. Such provision is warranted by the Eighteenth Amend- 
ment. 

[5] But it is contended that the Fifth Amendment has not been 
abrogated by the Eighteenth Amendment. Broadly speaking, this is, 
of course, true. The adoption of an amendment to the organic law, 
which does not expressly change or repeal a former provision, nécessi-; 
tates construction of the efïect of such amendment upon the older 
provision. A constitutional amendment cannot be unconstitutionaL If 
it is in conflict with an older provision, so that the two cannot be rec- 
onciled or construed together, clearly the older one must yield at' the 
tangent of conflict to the newer law. Courts hâve found themselves 
compelled to adopt, for the construction of constitutional provisions,: 
rules strikingly similar to the rules used in construing statutes. It 
may be a matter of regret that age-old provisions making for the 
liberty of action of the citizen hâve been encroached upon, and to a 
degree whittled away ; but this is not a matter wherein the courts may 
relieve. It is a political question, and not a judicial one. 

It follows that, if a newer constitutional amendment in point of time 
of adoption permits, as the Eighteenth Amendment obviously does, 
the passage of a law which forbids the transportation of whisky, a lavv 
which is well within the constitutional grant of power on this point is 
not unconstitutional, even though the effect of such a law may be to 
encroach upon the rights given by older provisions of the organic law, 
and theretofore deemed to be inaliénable. I am of the opinion that 
the provision of section 3 of the Volstead Act, which forbids thè 
transporting of liquor, prohibits as a matter of law the granting of the 
relief prayed for, and that such prohibition is constitutional. 

[8] In reaching this conclusion I hâve held in mind, without con- 
sidering, other provisions of this act, which I also quote supra from 
section 3. Thèse provisions are that the act is to be construed liber- 
ally, so that the use of liquor for heverage purposes may be prevented. 
Considering the efïect of holding, as complainant urges, largely as a 
matter of académie interest, since I reach the same view on strictly 
légal grounds, unaffected by the sentimental phase, it is clear that, if 
«■omplainant's contention should be adopted, it is possible, by pur- 
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suing practîcal and obvions methods of procédure, to turn loose upon 
this country, for alleged consumption as a beverage by the owners, 
ail of the 60,000,000 gallons of whisky said by the public press to be 
now stored in warehouses. In the Ûght of the législative command of 
libéral construction in favor of preventing the use of liquor as a bev- 
erage, such a resuit ought not to be permitted, except in a case where 
the law favoring such a view is too clear for reasonable dispute. I 
do not find the law to be thus clear in this case, and I conclude that 
the defendant's motion to dismiss complainant's bill ought to be sus- 
tained, on the ground that the bill states no facts warranting the 
granting of the relief prayed for. This view renders any discussion 
of the other point reserved unnecessary. 
Let the motion to dismiss be sustained. 



KIRWIN V. MEXICAN PETROLEUM CO. 

(District Court, D. Rhode Island. July 24, 1920.) 
No. 1382. 

1. Navigable waters <S=89(3) — Owner of bathing beacb may maintain action 

for pollution of water. 

The owner of land on the shore of public waters, having a sandy beach, 
and upon whlch he malntalns facilities for public bathing, from which 
he dérives a profit, held to suffer spécial injury from pollution of the 
water, whieh destroys the value of his land for such purpose, which will 
support an action for damages. 

2. Nuisance <@=»76 — ^Déclaration for public nuisance need not allège négli- 

gence. 

An allégation in a déclaration that défendant In the conduct of Its 
business has created a continulng public nuisance by which plaintifC has 
Buffered spécial damage cannot be met by showing that it was neces- 
sarily incident to the business itself, or that it was unavoidable by the 
most eareful management, and the déclaration need not allège négligence. 

At Law. Action by John W. Kirwin against the Mexican Petroleum 
Company. On demurrers to déclaration. Demurrers overruled. 

William R. Champlin, of Providence, R. I., for plaintiff. 
Green, Hinckley & Allen, of Providence, R. I., for défendant. 

BROWN, District Judge. This is an action of trespass on the case 
for damages resulting from the pollution of public waters and shores 
by oil deposits. The plaintiff, on land in the city of Cranston, bounded 
upon Providence river or Narragansett Bay, carries on the business 
of letting bath houses and bathing suits, and maintaining a bathing 
pavillon where a variety of articles is sold to the public. 

The plaintiff's shore resort is known to the public as "Kirwin's 
Beach." 

[1] It is alleged that the défendant corporation is engaged in the 
business of transporting, receiving, selling, storing, handling, distribut- 

ing, manufacturing, and refining crude oil and other grades of petro- 

^ — — — — — __^ — , « 
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leum oil, on premises in Providence, on the west bank of the Provi- 
dence river, and in East Providence, on the east bank of the Providence 
river, maintaining tanks, pipes, and other apparatus, and operating 
tank steamers, vessels, and barges, etc., in the usual course of its busi- 
ness; that on January 1, 1916, and on other days, the défendant did 
discharge and sufïer to escape from its plants, steamers, barges, etc., 
into the waters of the Providence river, large quantities of oil and 
kindred products, which were carried by the winds, currents and tides 
of the Providence river upon plaintifif's beach, fouling and polluting 
the beach and v^^aters, and rendering the same wholly unfit for bathing, 
M^hereby the value of plaintiff's property and business is destroyed. 

The principal question raised by demurrer, and which goes to ail 
counts of the déclaration, is thus stated by the défendant: 

"Has the plaintiff alleged such spécial damage as will allow hlm to re- 
cover in this action, or is the damage sustained by him such as is common to 
the public, for which a private action will not lie?" 

It is contended — 

(1) That plaintiff's damage does not difïer in kind from that sus- 
tained by other members of the public similarly situated. 

(2) That the damages are too remote. 

I am of the opinion that neither of thèse objections is sound. 

Lands located on the shores of the Providence river and Narragan- 
sett Bay hâve a spécial value, owing to the riparian rights of access 
to the waters. This right of access is a private right, incidental to 
ownership of the upland. The gênerai public does not hâve the right to 
cross or occupy private lands to gain access to the shores below the 
high-water mark, at which private ownership terminâtes. 

The value of the right to erect buildings in aid of navigation and 
fisheries or for bathing in the public waters varies greatly according 
to the character of the shore. The right of direct access at a particu- 
lar place to deep water close to the upland has its spécial value for 
docks and wharves. 

The right of direct access to shallow water and sandy beaches for 
bathing purposes has also its spécial value. The rights to occupy bath- 
ing houses built on private lands, and to pass over private lands to 
public waters for bathing purposes, are private rights of the owner, 
which he may himself exercise, and which he may grant to others. 
Thèse rights are entirely distinct from the rights of the public below 
high-water mark. While the owner cannot grant rights to bathe in 
public waters, he may grant rights of access thereto, and a use of his 
lands which may be regarded as a valuable use of a private right in 
aid of the exercise of a public right. 

Pollution of water, which renders it unfit for bathing, destroys, not 
only the rights of the public below high-water mark, but the value of 
private riçhts of access to public waters and of buildings erected for 
use in aid of the exercise of such rights. 

The plaintifîf in the présent case does not claim damages for the 
destruction of his right as a member of the public to bathe in public 
waters, nor for any injury which is common to himself and ail other 
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members ôf the public. It is not alleged that the public bathes upon the 
plaintiff's premises, but that they obtain from him rights in his land 
and facilitres for bathing, and that by the création of a public nuisance 
the value of what the plaintiff had in his own right, and what the pub- 
lic were in the habit of paying for, has been diminished or destroyed. 

That this is a natural conséquence of the alleged pollution of water 
by the discharge of oil seems clear. Having in mind the large number 
of shore cottages at the waters of this state; and the great dépréciation 
of values of the investments in real estate adjoining the shores, which 
may naturally resuit from such pollution of the waters by oil as de- 
stroys bathing on the shores, I am unable to believe that this should 
be regarded as damnum absque injuria. It ca,nnot be doubted that the 
location of land on the water's edge and adjoining a sandy beach gives 
it a spécial value, which dealers in real estate and purchasers alike 
would recognize. The impairment of this spécial value is in no 
pro-per sensé a violation bf a public right, though it may be a direct con- 
séquence of a violation of public rights. 

The damage which has been donc does not cease at the water's èdge ; 
it affectif the use of the upland for a purpose for which it is specially 
valuable. ; 

The value to plaintiff's customers of the privilège of passing over 
plaifltiflf's land to clean water suitable for bathing is destroyed when the 
water or the adjacent public soil under water is made unsuitable for 
bathing, by the création of aipublic nuisance. To unlawlully turn away 
customers from an established place of business is a well-settled ground 
of liability for Jamages'. It is immaterial that the right of each eus-; 
tomer to bathe in public waters may be violated. The plaintiff does not 
sue for a violation of iheir rights below high-water mark, but for the 
destruction of the value of his rights above high-water mark. 

The question of the right af private action for spécial damages re- 
sulting from a violation of a public right was béfore me many years 
ago in Piscataqua Navigation Co. et al. v. N. Y., N. H. & H. R. Co. 
(D. C.) 89 Fed. 363 (see on appeal 108 Fed. 92, 47 C. C. A. 225). 
This case has been commente J upon by Judge Jeremiah Smith in an 
exhaustive discussion of the subject in volume 15, Nos. 1, 2, Columbia 
I^aw Review, January and February, 1915, and seems to state the rule 
which is best supported by the authorities and which accords with 
the views of the Suprême Court of Rhode Island, as stated in Payne & 
Butler v. Providence Gas Co., 31 R. I. 295, 77 Atl. 145, Ann. Cas. 
1912B, 65. Although the défendant, by the création of a public nui- 
sance may hâve violated the theoretical right of every citizen, and 
though it may hâve inflicted upon several others substantial damages 
and actual loss similar to that alleged by the plaintiff, this is a dé- 
fense without merit. 

[2] A second ground of demùrrer goes only to the first and second 
counts of the déclaration. The défendant states that no négligence 
upon the part of the défendant is set forth in either of thèse counts, 
and contends that négligence must be alleged and prôved to warrarit a 
recovery. This does not apply to the other counts, which allège neg- 
hgence. 
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It may be conceded that as the défendant is engaged in a lawful 
business its liability for the escape of oil is not to be determined by 
the strict rule applicable to one who fails to prevent the escape of 
a dog "well knowing that the said dog was used and accustomed to at- 
tack and bite mankind." 2 Chitty on Pleading, 595, 597 ; Jennings v. 
Davis, 187 Fed. 703, 708, 109 C. C. A. 451 ; Bigelow's Leading Cases 
on Torts, p. 478 et seq. Assuming that the defendant's duty to prevent 
the escape of oil is not absolute, and that an isolated and inévitable 
accident, or act of God, might excuse it from liability, it does not fol- 
low that it is not liable for a nuisance created without négligence in the 
care of its appliances, or in the mode of conducting its business; nor 
that the plaintifï must allège and prove that the création of the public 
nuisance was due to spécial causes, preventable by the exercise of due 
précaution in the care of its property and the opération of its ap- 
pliances. A nuisance may be created by the conduct of a business with 
ail the care and caution which is possible, and with appliances in per- 
fect order and most carefully operated. The existence of a nuisance 
may be due to the nature of the business, and its unavoidable eflfects on 
others, as well as to négligence in the maintenance of the plant or the 
conduct of its opérations. 

Should it appear that the défendant had been guilty of no négligence 
in respect to the condition or opération of its appliances, and that the 
plaintifï could not prove the allégations of its other counts which speci- 
£y négligence, this would not relieve the défendant from liability upon 
the f acts alleged in the first and second counts. 

The allégation that the défendant, in the conduct of its business, had 
created a continuing public nuisance of the kind described, by which 
plaintifï sufïered spécial damage, cannot be met by showing that it was 
necessarily incident to the business itself, or that it was unavoidable by 
the most careful management ; nor can it be met by showing that it was 
avoidable by due care on the part of the défendant. If it was due to in- 
évitable accident, that is matter of défense, which need not be negativ- 
ed in the déclaration. 

It is the gênerai rule thaf négligence is not an élément in an action 
for a nuisance, and need not be alleged. "Actions for nuisance, prop- 
erly speaking, stand irrespective of négligence." Bigelow's Leadihg 
Cases on Torts, p. 473; 14 Enc. of PI. & Prac. 1114. See, also, Blo- 
men v. N. Barstow Co., 35 R. I. 198, 85 Atl. 924, 44 L. R. A. (N. S.) 
236. 

It is further objected that in counts other than thé first and second 
the defendant's négligence has not been set forth with suflficient par- 
ticularity. The détails of the construction and condition of the der 
fendant's plant and the mode of opération are within the defendant's 
knowledge, and the allégations seera sufficient to enable the défendant 
to prépare its défense. 
Demurrers overruled. 
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THE HAMPDEN. 
THE ANVEBSOISÉ. 

"(District Court, S. D. Georgia, B. D. July 16, 1920.) 

CJoUision ^=>M — ^Fault of overtaking steamship. 

A collision between two steamshlps, entering Savaunab river from the 
sea at approximately the same time, held due solely to the fault of one 
which passed the sea buoy a little later than the other, which was in the 
channel, and converged on the channel in an attempt to pass ahead, and 
in doing so came so close that she brought about the collision, eitber 
thrôugh li:eeping her course or through suctiôn. 

In Admiralty. Suit by Eugène Van Quekelberg, master, and the 
Société Anonyme Anversoise de Navigation, owner, of the steamship 
Anversoise, against the steamship Hampden, the Coastwise Transpor- 
tation Company, claimant, with cross-libel. Decree for respondent. 

O'Byrne, Hartridge & Wright, of Savannàh, Ga., and Blodgett, 
Jones, Burnham & Bingham, of Boston, Mass., for the Hampden. 

Anderson, Cann, Cann & Walsh, of Savannàh, Ga., and Barry, 
Wainwright, Thacher & Symmers, of New York City, for the An- 
versoise. 

BEVERLY D. EVANS, District Judge. Early in the morning of 
February 4, 1920, the steamships Anversoise and Hampden, bound for 
the port of Savannàh, anchored beyond the sea buoy, awaiting their 
pilots. Before the pilot boat came without the bar, the Hampden 
had pulled her anchof and was under way. When the pilot boat came 
near the sea buoy, the Anversoise was at anchor, with her bow east- 
ward to the océan. Her position was nearer in, and, according to the 
pilotage rules, the pilot boat, which had drawn within 50 to 100 feet 
of her, dropped her a pilot, who was rowed on a skiff to the Anver- 
soise and immediately boarded her. The skifï retumed to the pilot 
boat and took on another pilot, who was put on the Hampden, as she 
was slowly moving or driîting towards the sea buoy, with anchor up. 
Both vessels proceeded towards Savannàh, and came into collision 
while in the channel near buoy No. 7 ; the bow of the Anversoise strik- 
ing the stern of the Hampden. ' 

Briefly stated, the theory of the Anversoise is that she was the first 
ship to pass the sea buoy, and after passing it she headed to pass be- 
tween buoys C-1 and C-3, passing C-1 on her starboard side, about 
100 feet away ; the Hampden at that time being on the starboard side 
of the Anversoise, with bow not far from the stern of the Anversoise. 
The speed of the Hampden was f aster than that of the Anversoise, and 
by the time buoy 6 was reached the Hampden had drawn up almost 
abeam the Anversoise, when the pilot of the latter vessel, realizing his 
vessel could not keep ahead of the Hampden, slowed his engines and 
told the Hampden's pilot to go ahead. The engines were put at half 
speed, then were stopped, and then with helm hard astarboard the en- 
giçes were put fuU speed again. The Anversoise was perceived to be 
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under the influence of the suction of the Hampden, and with a view 
to avoid the conséquences of the suction the engines of the Anversoise 
were backed. A collision rcsulted, by the bluff of the Anversoise's star- 
board bow striking the Hampden on the port quarter, about 150 or 200 
f eet f orward of the stem. 

On the other hand, the Hampden's theory is that she passed the 
sea buoy before the Anversoise did, and immediately took the middle 
channel course up the river, which she continuously held until the col- 
lision occurred; that the Anversoise was southward and outside the 
channel until she reached buoy 3 ; that when the Anversoise entered 
the channel at that point she was more than two points abaft the beam 
of the Hampden ; that she gained on the Hampden until her stem was 
about abreast of the Hampden's bridge, when the navigators of the 
Anversoise, abandoning their effort to pass the Hampden, gave the or- 
ders which caused the Anversoise to sheer, and to strike with bow 
the stem of the Hampden. 

As will be seen from the statement of the respective contentions, each 
ship claimed,to be the overtaken vessel at the time of the collision. 
On this point the évidence is in distressing conflict. In the main, the 
ship crews support the contention of their respective vessels. 

The Anversoise was 365 feet long, was partly loaded, and drew 15 
feet forward and 19 feet aft. The Hampden was 397 feet overall, 
and was fully loaded, and drew 27 feet forward and 26 feet aft. At 
the time the pilots were taken aboard, it was about an hour and a 
half past high water; the tide having fallen about 8 inches. The 
master of the Hampden was a master mariner, holding a master's 
license for ail océans and a pilot license for the Savannah river. This 
probably accounts for the readiness of the Hampden for immédiate 
navigation by the pilot. The Anversoise's previous speed for 24 
hours had been 8.8 knots. The Hampden's speed was a little bet- 
ter than 10 knots. The Hampden took her course on Tybee range, 
which marks the center of the channel, and the Anversoise, after pass- 
ing the sea buoy, headed for buoy 3, which according to her pilot "was 
a short course in from where I lay." 

The pilot of the Anversoise, strenuously insisting that his vessel 
passed the sea buoy before the Hampden did, testified that when he 
boarded the Anversoise he noticed the Hampden on his port quarter, 
headed into the channel entrance, four or five ship lengths from the sea 
buoy, slowly drifting, when her pilot went aboard; that he had just 

S"ven the order full speed ahead for the Anversoise, and when the 
ampden pilot went aboard his ship the Anversoise was still headed out 
to sea in a southeasterly direction. The Hampden's pilot, as well as 
others on the Hampden, testified that immediately upon the pilot's com- 
ing on board the Hampden an order was given for full speed ahead. At 
that time the Hampden was a couple of lengths from the sea buoy. Ac- 
cording to the Hampden's pilot, the Anversoise had not made her turn 
towards Tybee until his vessel was very nearly upon the sea buoy. 
Pilot Pleetwood, on the pilot boat, testified that when the pilot went on 
board the Hampden that ship was two or three lengths from the sea 
buoy. From this data, as well as that gleaned from the other witnesses, 
267 F.— 30 
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I conclude that at the time the Hampden received her pilot that vessel 
was not further than three ship lengths away from the sea buoy (prob- 
ably nearer), headed in to Tybee, while the Anversoise was about a 
ship length away from the sea buoy, in the act of making her turn, still 
headed out to sea in a southeasterly direction. The Anversoise left 
her anchorage to the east of the sea buoy, and turned around under 
a poirt helm, and in making this turn her distance from the sea buoy 
was increased. When ail the circumstances are considered, I think 
the probabilities are with the testimony of the captain, chief officer, 
third mate, and pilot of the Hampden, that this vessel was ahead of the 
Anversoise when the latter steamer passed the sea buoy headed for the 
channel. 

Contributing to the probability that such is true is the course selected 
by the pilot of the Anversoise, when he headed to buoy 3, instead of to 
Tybee range. As the Anversoise was the lighter draft ship, and, ac- 
cording to her pilot, could stay out of the channel before reaching buoy 
3 with impunity, and as the course from where his vessel lay to buoy 3 
was regarded by him as "a short course," it is not unreasonable to draw 
a conclusion that the pilot of the Anversoise entertained the opinion 
that in order to obtain primacy in the channel it was necessary to take 
a short course. On cross-examination the Anversoise's pilot testified 
that the minute the Hampden got to the sea buoy he knew that she was 
in the channel, that the Hampden was on his starboard side, and that 
if it had been night he supposed that she could hâve seen the green 
side light of the Anversoise. If this be true, then the Hampden could 
not hâve been the overtaking vessel when she was leaving the sea buoy. 
Inland Rules, art. 24. 

It appeared that the pilot commissioners of Savannah instituted an 
investigation as to the responsibility for the colHsion. The Anversoise's 
pilot was asked whether he made any claim in that investigation that 
the Hampden was the overtaking vessel, and his reply was that he did 
not recollect whether that question was put to him by the commission- 
ers. It would seem that this was such a vital matter in the inquiry 
that, if the Hampden had been the overtaking vessel, the pilot of the 
Anversoise would hâve asserted it on his own initiative. 

It is very cogently argued by the Anversoise's proctor that, if the 
Hampden first entered the channel, it would bave been impossible for 
the Anversoise to bave overtaken her by reason of her slower speed. 
It is true that the Hampden slightly exceeded the Anversoise in speed 
in the open water, but it is a well-recognized fact that a heavily laden 
vessel in a narrow channel, drawing so much water that her keel is 
near the bottom, cannot make the speed which she could otherwise 
make, when not handicapped by this environment. That thèse vessels, 
in the circumstances under which they were steaming up the river, 
were pretty evenly matched in speed, is admitted by the pilot of the 
Anversoise. He testified that he kept his vessel well to the south of the 
channel until he reached buoy 3, when he came into the south side of 
the channel, with the buoy close to his port side, with the Hampden on 
his starboard side, and then it became apparent that "the ships were so 
evenly matched" that he slowed down and gave the order for half 
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speed. So I do not think that the speed capacity of the vessels in open 
water is necessarily controlling. 

According to the Anversoise's pilot, when his ship passed buoy 1, the 
Hampden was on his starboard side, and he came doser to the Hamp- 
den because she was heading in for Tybee, while he was heading for 
the buoy, and when he entered the channel at buoy 3 the Hampden 
was still on his starboard side. Just above buoy 3 he saw that the 
ships were so evenly matched that he gave the order to slow down, so 
as to let the Hampden pass. At that time he observed the figure 6 
on the stern of the Hampden rise above the water; the stern of the 
Hampden being just abaft the bridge of the Anversoise, where he was 
standing, and the Hampden's bow being in front of his vessel. The 
stern marks showing the vessel's draft were on the Hampden's stern 
post. The photograph of the Hampden shows that the contour of the 
vessel was such as to prevent any one's seeing the mark on the stern 
post unless very nearly opposite it, so that the bridge of the Anversoise 
must hâve been almost abreast the stern of the Hampden when the 
Anversoise entered the channel. 

This conclusion is challenged by the Anversoise's proctor as being 
opposed to other facts, such as the conversation between the pilots 
on the two ships. The pilot of the Anversoise testified that coming 
f rom the sea buoy, until he reached buoy 3, he was leading the Hamp- 
den, and when he got to buoy 3 he said to the pilot of the Hampden he 
had slowed down so that he might pass. The Hampden's pilot was 
forward of him, and he spoke to him at an angle. The pilot of the 
Hampden testified that the stem of the Anversoise was abaft the bridge 
of the Hampden when the pilot of the Anversoise hailed him, and it 
was necessary for him to turn round to make answer. He was in the 
lead, and had been ail the time, steering his vessel without change in 
course or spfeed. The pilots did not differ materially in the substance 
of the conversation. Other witnesses to this conversation were the 
captain and chief ofïicer of the Hampden, who said that the pilot of the 
Anversoise said to the Hampden's pilot, "Go ahead; I am not going 
'to try to pass you." 

The query is put: If the Anversoise had been the overtaking ves- 
sel, why the statenient that the Anversoise had slowed down to let the 
Hampden pass? If the Anversoise had not been the overtaking vessel, 
there would hâve been no occasion to hâve slowed down, because, if 
the Hampden was the faster vessel, by keeping her speed and course 
she would hâve kept ahead. The conversation, in connection with the 
attendant circumstances, rather indicates that the Anversoise was at- 
tempting to pass the Hampden, and, realizing that the vessels were too 
evenly matched in speed to do this, the Anversoise pilot changed his 
mind and decided to drop astern. 

The discussion thus far brings me to a décision of the probable 
cause of the collision. Without atte^-pting to marshal ail the minutise 
of détails in the évidence, f rom what bas been said, as well as f rom oth- 
er testimony appearing in the record, I bave reached the conclusion that 
the Hampden was in the channel, maintainmg her course and speed 
when the Anversoise came in at or near buoy 3. The Hampden -was 
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holding her course and speed, steering straight up the channel, without 
sheering. The Anversoise converged on the Hampden's course, and, 
when the Anversoise came near the Hampden, the Anversoise slowed 
her engines to half speed, then stopped them, then started them, and then 
reversed them; thèse several changes occurring within from 10 to 12 
minutes. Then the Anversoise's bow swung to the slarboard and struck 
the Hampden's stem. 

Whether this resuit be attributable to the movement of the engines 
of the Anversoise, or to the suction of the Hampden, the fault of the 
collision is attributable to the Anversoise, and not to the Hampden. 



THE BACCHU8. 
THE BBAEMAB. 

(District Court, E. D. Virginia. July 19, 1820.) 
No. 2305. 

CoUiMon '®=»72(1) — Mutual faults of anchored vessels. 

A collision at nlght between a steamsMp and bark anchored In Eliza- 
betb river held due to faults of both vessels ; the bark being prlmarily In 
fault for allowing her anchor to drag, and the steamshlp for faili^ng to 
take measures to prevent the collision, when the danger became apparent, 
some three hours before it occurred. 

In Admiralty. Suit for collision by one Van de Moer, Master of 
the steamship Bacchus, against the Norwegian bark Braemar, Ark- 
ties Braemar (K. Knudson) owner and claimant, with cross-libel. De- 
cree dividing damages. 

Hughes, Little & Seawell, of Norfolk, Va., for the Bacchus. 
Hughes, Vandeventer & Eggleston, of Norfolk, Va., for the Braemar. 

WADDILL, District Judge. The collision, the subject of this liti- 
gation, occurred in the waters of the Elizabeth river, in Virginia, about ■ 
6 o'clock on the morning of March 13, 1918; the vessels at the time 
being anchored in the regular anchorage ground to the westward and 
about a mile and a quarter oflf Sewell's Point. The Braemar came to 
anchor on the 8th of March, and the Bacchus on the evening preceding 
the collision. The Bacchus is a Dutch steel steamship, about 300 feet 
long, 40 feet beam, and the Braemar a Norwegian square-rigged bark, 
of Steel construction, 30O feet long and 36 feet beam. Both vessels 
were loaded with coal, and each was properly manned and equipped. 
In the collision, the bow of the bark came in contact with the starboard 
quarter of the steamship, causing damage to both vessels. 

Each ship insists that she was free from fault, and that the other 
dragged her anchor, bringing about the collision. It is exceedingly dif- 
ficult to détermine from the testimony precisely how the collision did 
occur, and what caused the same, further than that the anchor of one 
or the other vessel actually dragged. The conflict is sharply drawn, 
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tending strongly to support the ship in whose behalf it was taken. The 
Bacchus, on coming to anchor the night before the collision, apparent- 
ly allowed ample berth room to the bark then at anchor, and both ves- 
sels had out as much chain as appeared to be sufficient in the weather 
prevailing. 

The testimony is undisputed that the vessels apparently moved from 
their positions as early as 1 :30 that night, and contînued to approach 
each other, swinging with the ebb tide, until at 4 o'clock they were 
within a vessel's length apart, and at about 6:30 a. m. they came to- 
gether under the influence of the tide and a slight squall of wind, blow- 
ing from the southwest. The conflict in the testimony is acute on 
every important question, even going to the positive différence as to 
which ship anchored above the other in the stream, save that it is not 
in dispute that as early as 1 '.SO on the morning of the collision the ves- 
sels were getting in doser proximity to each other, and that for more 
than tviTo hours prior thereto the probability of collision was patent. 

The court, though with some doubt, adopts the view of the Bacchus, 
that the bark dragged its anchor, causing the collision. In reaching 
this conclusion, it is influcnced by the fact that the construction of the 
bark, particularly with its square rig and high masts, was such that 
it was more likely to drag under the influence of wind and tide than 
the Bacchus. While her anchor chain of 45 fathoms would ordinarily 
hâve proven sufficient, with the vessel loaded, to hâve held her where 
she was anchored, it failed to do so on this occasion, and she slowly 
dragged until the collision with the Bacchus. 

This conclusion places the fault primarily upon the Braemar, but it 
does not follow necessarily that she ought to bear the entire loss re- 
sulting from the collision, assuming that the Bacchus may hâve donc or 
omitted to do something which may also hâve entered into bringing 
about the accident. This, the court believes, under the facts and cir- 
cumstances of this case, she did, and taking into account the smooth 
waters in which the vessels were anchored, and the then condition 
of the weather, there was no good reason why, during the long period 
of five hours that thç vessels were known to be getting in doser prox- 
imity to each other, and for about three hours when they were in a 
ship'â length of each other, the Bacchus should not hâve taken some 
step to aid in extricating herself from possible danger of collision with 
the sailing vessel, which was less able to control its movements than the 
steamship. Had the Bacchus had steam up, it would hâve been a sim- 
ple matter to hâve eased up on her anchor, and moved forward or aft. 
The testimony is that it would only bave taken some 20 minutes for 
her to hâve gotten up steam. Spencer on Marine Collisions, 201 ; The 
Ciudad de Reus, 185 Fed. 391, 107 C. C. A. 447. 

The court is somewhat influenced in reaching its décision by the 
failure of the Bacchus to call the state pilot who located her anchorage 
place the evening priorto the collision. The question of the exact lo- 
cation of the vessels in the stream was a most material one, and the 
pilot, a person experienced in matter s of navigation, and particularly 
in the waters in question, would hâve been able to tell almost with 
c'ertainty, from the shore bearings, whether the Bacchus had dragged 
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anchor, as claimed by thé Braemar, or remained where he had anchor- 
ed her. The Georgetown (D. C.) 135 Fed. 854; The Irishman (D. C.) 
259 Fed. 301. 

Counsel for the Bacchus cite and rely upon the case of the Boxieaf, 
265 Fed. 803, decided by this .court on the 24th day of May, 1919, to 
sustain their contention that the steamer was not called upon to 
take any step to avoid the collision. A careful considération of that 
case will. show that the facts were so différent from those hère that 
it does not materially miHtate against anything herein said. 

The court's conclusion upon the whole case is that the collision was 
brought about as a resuit of the joint fault of the two vessels, and that 
the damages resulting- therefrom should be divided between them. 



UNITED STATES v. HYDES. 

(District Court, W. D. Washington, N. D. June 25, 1920.) 

No. 5171. 

Intoxicatîng liquors <S=»250 — Procédure for forfeiture of vehicle used In 
transportation must be strictly foUowed. 

Under National Proliibltlon Act, § 26, providlng that, on seizure ot 
llquor belng îllegally transported, the ofBcer shall take possession of the 
vehicle and arrest any person. in charge, and that on hls conviction, un- 
less good cause is shown, the court shall order a sale of the prOperty 
seized, the procédure prescribed is jurisdictional, and the arrest of a 
défendant for a previous illégal transportation of liquor does not au-, 
thorize the seizure without warrant, and forfeiture, of an automobile 
used in such transportation. 

Criminal prosecution by the United States against A. Hydes. On 
motion for forfeiture of automobile. Denied. 

Robert C. Saunders, U. S. Atty., and R. E; Capers, Asst. U. S. 
Atty., both of Seattle, Wash. 
John F. Dore, of Seattle, Wash., for défendant. 

NETERER, District Judge. The défendant was convicted of trans- 
porting intoxicating liquor in violation of the National Prohibition 
Act (41 Stat. 305), several gallons of alcohol. At the time of trans- 
portation the liquor was seized by an officer. The défendant was not 
arrested. About 10 days thereafter the défendant was arrested on 
a warrant duly issued, and the automobile in which the liquor was 
transported was seized without process, and forfeiture is demanded. 

The right of the government to forfeit the automobile is chal- 
lenged by the owner upon the ground that it was seized without war- 
rant of law, in that it was not faken while in the act of doing the 
forbidden thing. 

Section 26 of title 2 of the National Prohibition Act, under which 
the government seeks to forfeit the automobile, so far as pertinent, 
reads : 

"When » • • any officer of the law shall discover any person » » ♦ 
transporting in violation of the law, intoxicating liquor in anv • * * 

^;s>For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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automobile * * • It shall be hls duty to seize ♦ • • ail intoxlcatlng 
llquors found thereln being transported contrary to law. Whenever IntoxI- 
cating llquors transported » * * ghall be selzed by an offlcer, he shall take 
possession of the vehicle • * » and shall arrest any person in charge 
thereof. * • * The court upon conviction of the person so arrested shall 
order the liquor destroyed, and unless good cause * * * be shown 
• * * a sale * • * of the property selzed. * * ♦ " 

The forfeiture demanded is a proceeding in rem under the procé- 
dure provided by the National Prohibition Act, and such procédure 
must be complied with in order to divest the owner of his title. The 
procédure provided is not merely directory and cumulative, but is 
jurisdictional. This statute gives a new power, a power to divest 
title from the owner of property, and the statute provides means 
of enforcing such power, which is controlling. Franklin Glass Co. 
v. White, 14 Mass. 288. Under various acts of Congress, property 
may be seized. Each act has a procédure applicable to its provi- 
sion. Under Act March 2, 1799, 1 Stat. 678, 3 Fed. Stat. Annot. 
95, the right to libel was absolute, and not dépendent upon statutory 
conditions and restrictions; and the return of a car used in viola- 
tion of Act June 22, 1874, § 17 (Comp. St. § 10132), could not be 
decreed prior to a déclaration of forfeiture. U. S. v. One Cer- 
tain Locomobile (D. C.) 242 Fed. 998. Act June 15, 1917 (Comp. 
St. 1918, Comp. St. Ann. Supp, 1919, § 7678f), gives the owner the 
right to pétition a restoration any time before condemnation pro- 
ceedings hâve been instituted. Under the acts, supra, the disposition 
of the property is decreed upon trial after seizure on process duly 
issued. 

By the provisions of section 26, supra, the vehicle after seizure may 
be instantly returned to the owner, upon exécution by him of a bond 
to produce the property at the criminal trial, and disposition must be 
decreed upon the trial of the criminal case. Forfeiture by original 
seizure dépends upon the statute. Congress may déclare the for- 
feiture absolute upon seizure, or make the forfeiture dépend upon 
conditions. U. S. v. Stowell, 133 U. S. 11, 10 Sup. Ct. 244, 33 L. 
Ed. 555. The Congress may provide for the seizure of the vehicle 
at any time, for having offended, but before any forfeiture can be 
decreed, the jurisdictional facts as outlined by the statute must be 
présent, and the statutory provision must be in harmony with the 
taking or détention. U. S. v. Two Hundred and Sixty-Seven Gold 
Pièces and One McLaughhn Automobile (D. C.) 255 Fed. 217. 

Section 26, supra, expressly providing that the vehicle shall be 
taken while in tlie act of illégal transportation, and the vehicle in 
issue not being so taken, the subséquent taking without process was 
without warrant of law. An order decreeing the return of the vehicle 
and exonerating the owner's bond may be presented. 
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' , UNITED STATES v. GBAHAM et al. 

(District Court, W. D. Washington, N. D. June 25, 1920.) 

Crlmlnal proseeutlon by the United States against Gordon Graliam and 
others. On motion for forfeiture of boat. Denied. 

Robert C. Saunders, U. S. Atty., and R. E. Capers, Asst. U. S. Atty., both of 
Seattle, Wash. 
Adam Beeler and J. J. Sullivan, both of Seattle, Wash., for défendants. 

NETERER, District Judge. The défendant was convlcted of transporting 
Intoxicating liqnor in violation of the National Prohibition Act (41 Stat. 305). 
The liquor was transported in the June G, a small water craft. The boat was 
not arrested or taken possession of while in the act of transportation, but 
was subsequently seized without process, and forfeiture Is demanded by the 
government. The right to forfeit is challenged by the owner. 

The issue hère is as that decided in U. S. v. A. Hydes (D. C.) 26T Fed. 470, 
this day flled, and, for the reasons therein, the motion to forfeit will be de- 
nied, and an order decreeing a return of the water craft may be presented. 



KIBKLAND v. ENSIGN-BICKFORD CO. 

(District Court, D. Connecticut. September 2, 1920.) 
No. 1933. 

1. Belease <S=>29(1) — ^All joint tort-feasors rdeased by releas© of one. 

The release of one Joint tort-feasor, being valid, opérâtes as a release 
of the others. 

2. Torts «=22— Who are "joint tort;-feasor8." 

Where the négligence of two or more persons concurs in produeing a 
single Indivisible injury, such persons are "joint tort-feasors," though 
there was no common design or concert of action. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Joint Tort-Feasors.] 

S. Release "S^gDO) — Injured miner's release of employer relea««s majiu- 
faeturer of defeetive fuse. 

Where a miner, Injured when a fuse manufactured by défendant bumed 
Its entire length instantly and set off a blast before he had an opportu- 
Ity to seek a position of safety, released hls employer, which furnished 
the fuse, such release wiU be deemed as a matter of law to release the 
défendant manufacturer of the fuse, on the theory that it and the employer 
were joint tort-fea.sors, notvnthstandlng the miner In bis complaint against 
défendant alleged that the accident was caused solely by its négligence, for 
under the circumstances he cannot deny the liabîllty of his employer, 
which is presumed ; hence défense setting up the release is good, notwlth- 
standing the averments of sole négligence. 
4. Release <S=»58(1) — Whether défendant and another were joint tort-feasors 
question for the court. 

In an action by a miner, injured when a fuse bumed instantly, where 
the défendant manufacturer asserted that the miner's release of his em- 
ployer was a release of It, that question will be determined by the court 
as a matter of law, notwithstanding the averment of the complaint that 
the injury was solely the resuit of defendant's négligence, and the court 
will not submit to tlae jury the question whether défendant and the em- 
ployer were joint tort-feasors. 

@::»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered DigestB & Indexes 
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At L,aw. Action by W. ly. Kirkland against the Ensign-Bickford 
Company. On demurrer to the second défense. Demurrer overruled. 

Edward W. Broder, of Hartford, Conn., for plaintifif. 
Gross, Gross & Hyde, of Hartford, Conn., for défendant. 

THOMAS, District Judge. On May 5, 1914, the plaintifif was a 
miner in the employ of the Tennessee Copper Company, a corporation 
engaged in mining and smelting copper ores in the state of Tennessee. 
The défendant is a Connecticut corporation, and manufactures coils 
of fuse, commonly known as "safety fuse," and upon varions occa- 
sions sold such fuse to the Tennessee company, to be used in its blast- 
ing opérations. 

The plaintifif had been in the employ of the mining company for 
some time prior to May 5, 1914, and it was part of his duty to bore 
in the stopes or walls of mines certain holes and load them with 
blasting material. In order to discharge this blasting material, the 
plaintiff eut strips from the coil of "safety fuse" furnished him by 
his employer, which was made by the Connecticut company and sold 
to the Tennessee company. Thèse strips were attached by the plain- 
tifif to the charge of blasting material in each of said holes. It was 
then the duty of the plaintifif to light each fuse and retreat to a place 
of safety. When properly manufactured, the fuse was intended to 
burn at the rate of two feet to one minute, and when eut to a suffî- 
cient length would allow the person lighting the same to retire to a 
place of safety. On the day in question the plaintifif, after properly 
preparing the charges with the fuse properly attached, lighted the ends 
of each fuse, and ail of them burned slowly and gradually, except 
the last one, which flashed, burned its entire length instantly, and 
exploded before the plaintifif had a chance to reach a place of safety. 

The amendment to the complaint discloses the grounds of négli- 
gence on the part of the défendant manufacturer of the fuse in al- 
leging that it knew, or ought to hâve known, that it was a dangerous 
substance to persons in whose hands it might corne, one of whom 
was the plaintifif, unless properly manufactured, and that the défend- 
ant was négligent in making it in a certain way, and that the defects 
were unknown to the plaintifif, and that he was unable to discover them, 
with the resuit that the fuse caused the powder to explode prema- 
turely. In paragraph 11 of the complaint it is alleged that the plain- 
tifif's injuries and the damages sustained were due solely to the négli- 
gence of the défendant. 

As a resuit of the explosion the plaintifif was severely injured, and 
seeks in this suit to recover of this défendant damages for such in- 
juries. In its answer the défendant enters in its first défense, prac- 
tically a gênerai déniai. In its second défense it allèges that — 

"On or about the 30th day of July, 1914, the plaintiff, W. ,L. Kirkland, for 
a valuable considération, which was accepted In full settlement and satis- 
faction, of ail claims and demanda hereinafter set forth, executed and de- 
Ilvered to the said Tennessee Copper Company a recelpt and release of any 
and ail actions, causes of actions, claims, and demands for or by reason of 
any damage, loss, or injury which theretofore had been or whlcH mlght 
Ihereafter be sustained by him in conséquence of personal Injuries alleged to 
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have been recelved by him whlle In the employ of sald Tennessee Copper Com- 
pany on the said 5th day of May, 1914, as alleged In the complaint In thls 
action; the plaintiff claiming that said alleged defective fuse had been fur- 
nished hlm by said Tennessee Copper Company for use, and was being used, 
in the prosecution of its work under Its direction." 

The release relied upon is as follows : 

"Accident Eeport File No. B289, 
"Receipt and Release. 

"In considération of the sum of two hundred slxty-two ($262.50) and 50/100 
dollars, to me in haud paid by Tennessee Copper Company, I do hereby re- 
lease and forever discharge said Tennesse Copper Company from any and ail 
actions, causes of action, claims, and demands for or by reason of any dam- 
age, loss, or injury which heretofore bas been or whleh hereafter may be sus- 
tained by me, W. L. Kirkland, in conséquence of personâl injuries received 
by me, W. L. Kirkland, while in the employ of the said Tennessee Copper 
Company, to wit, at or about 4 p. m. on the 5th day of May, 1914, while at 
work in 3Nii backstope, Bnrra mine, as driU runner, I had chargea up my 
holes and had ail but one or two flred, when one went off, resulting in my re- 
ceiving compound fracture of left index flnger, numerous deep puncture 
wounds of arms, thighs, chest, groins, and face. It being further agreed and 
understood that the payment of said sum of two hundred and slxty-two and 
50/100 dollars is not to , be construed as an admission on the part of said 
Tennessee Copper Company of any llability whatever in conséquence of said 
accident, but sald sum is accepted in fuU settlement and satisfaction of ail 
said claims and demands of said W. L. Kirkland by reason of said accident. 
I further' represent and covenant that at the tlme of receiving sald payment 
and signing and sealing thls release I am of lawful âge and legally compé- 
tent to exécute it, and that before signing and sealing it I hâve fully informed 
myself of its contents, and exeeuted it wlth fuU knowledge thereof, and of 
my own free will and accord. 

"In witness whereof, I bave hereunto set my hand and seal this thirtieth 
(SOth) day of July, nineteen hundred and fourteen. 

"W. L. Kirkland." 

Then follows the witnesses names and the notarial acknowledgment. 
To the second défense the plaintiff demurs because : 

"First. It does not appear that the défendant is a party to the release, and 
"Second. It appears from the plaintlff's complaint that the injuries com- 

plained of were due solely to the négligence of the défendant, its servants 

and agents." 

So that the question now before the court is as to the sufficiency of 
the second défense. The issue thus raised is whether or not the re- 
lease given to the Tennessee Copper Company, the plaintiff's employer, 
who had furnished him the fuse for use in its business and under its 
direction in the course of his employment, for a sum of money ac- 
knowledged to hâve been received in full settlement and satisfaction 
of ail claims and demands arising out of the injury, does not bar 
action against ail other persons whose alleged négligence was the prox- 
imate cause of the accident in question. 

[1] It is conceded, as I under stand it, that the release of one joint 
tort- feasor opérâtes as a release of the other or others. It requires 
the citation of no authority to support the claim of law that a full, 
absolute, and unqualified release of one or more of several joint tort- 
feasorsj upon a considération free from fraud or mistake or incapacity, 
given in full settlement and satisfaction of ail claims for the injuries 
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complaîned of, is a release of each and every one of such joint tort- 
feasors. 

The plaintifï contends, however, that the Connecticut company, 
this défendant, is not a party to the release, and that as the complainf 
does not allège any joint négligence or joint liability, but allèges that 
the injuries complained of were due solely to the négligence of the 
défendant, the rule that the release of one joint tort-feasor release* 
ail does not apply, and relies upon the rule of law that a release given 
in favor of a person who is not liable will not operate to release the 
person who is liable, and who has been sued or whose négligence was 
the sole cause of the injury. In support of this contention a number of 
cases are cited, and in ail such cases, where it is held that a release does 
not operate to discharge the défendant sued from liability, an exami- 
nation of them will show that the courts held that the défendant sued 
was not a joint tort-feasor, and the acts of négligence complained of 
which rendered the défendant sued liable to the plaintifï were separate 
and distinct acts, and the pleadings and proofs showed an independent 
and separate act or acts of négligence in no way connected with or 
concurring with the négligent act sued upon. 

[2-4] The plaintiff's contention raises this question: Can a plain- 
tifï escape the application of the rule that the release of one joint 
tort-feasor releases ail, by merely alleging that the "damages sus- 
tained were due solely to the négligence of the défendant," if it ap- 
pears from the allégations of the complaint that the plaintifï may be 
well within the rule of the cases which hold that one who receives 
considération for a release and discharge of a claim is precluded from 
denying that such claim was well founded, and that there was, as 
hère, a probable or possible liability against the person in whose 
favor the release was given? Ought not the facts alleged make it 
appear that the défendant sued was not a joint tort-feasor? 

It occurs to me that to sustain the plaintiff's contention in this 
case would présent a novel situation. Would not the court be obliged 
to submit to the jury at the trial, the question as to whether the 
Tennessee company was liable or not, and instruct the jury that if 
they found such company liable to render a verdict for this défend- 
ant? And if it found the Tennessee company not liable, and that this 
defendant's acts of négligence were the sole cause of the accident, 
to render a verdict against this défendant under the rule that in 
such case they were not joint tort-feasors, and the release secur- 
ed by one did not release the other, and that the jury would first 
hâve to find that they were joint wrongdoers before they could ren- 
der a verdict in favor of this défendant. 

Ought not the court, as matter of law, pass on the question of 
whether, under the allégations of the complaint, the Tennessee com- 
pany, and the Connecticut company were joint tort-feasors and neither 
leave the question to the jury, nor let the pleader évade the applica- 
tion of the rule by stating the conclusion that the injuries complained of 
were caused solely by the négligence of the défendant sued, and fdlow 
the rule laid down in Cooley on Torts, p. 247, that — "where the négli- 
gences of two or more persons concur in producing a single, indivisible 
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in jury, then such persons are jointly and severally liable, although 
there was no common duty, common design, or concert action"? 
Does not the rule stated by the court in C, C, C. & St. L. Ry. Co. 
V. Hilligoss, 171 Ind. 417, 425, 86 N. E. 485-488, (131 Am. St. Rep. 
258) apply? In this case the court said: 

"One who compromises a clalm does not necessarily admit that tlie claim 
was well founded, but tlie one who receives the considération Is precluded 
from denying that It was. So It may be said that, when a pretended claim 
for a tort has been settled by treaty, and satisfaction rendered the claimant 
by one so connected with the trespass as to be reasonably subject to an action 
and possible liability as a Joint tort-feasor, the satisfaction rendered will 
release ail who may be Uable, whether the one released was liable or not. In 
such a case it is not neoessary that it should appear that the party making 
the settlement was in fa et liable. It will be deemed suflScient if there is an 
appearance of liability; that is, somethlng in the nature of a claim on the 
one hand, and a possible liability under the rules of the law on the other." 

The allégations of the complaint bring the plaintiff well within the 
rule there laid down. The plaintiff hère was an employé of the Ten- 
nessee Company using an instrumentality of his trade, which the plain- 
tiff himself characterizes as a "dangerous and hazardous substance 
to persons into whose hands it might come," and that it was furnished 
by his employer, from whom he received a complète satisfaction by 
reason of the injuries received while in the employ of the Tennessee 
Company. Can it be said, fairly, that there was no "possible" ground 
of action against the Tennessee company, when it is alleged that the 
plaintiff was injured by the prématuré explosion of powder, because the 
fuse made by this défendant, sold by it to the Tennessee company, and 
furnished by said company to the plaintiff was the cause of the in- 
jury? Nor does the allégation of the complaint that the accident was 
caused solely by the négligence of the défendant cure the defect. In 
my opinion it clearly brings the plaintiff within the rule that the Ten- 
nessee company and the Connecticut company were joint tort-feasors, 
because it affirmatively appears that the same dangerous instrumentality 
was set in motion by the Connecticut company, who made the fuse, 
and by the Tennessee company, who furnished the same to the plain- 
tiff, for use. The liability against the employer must hâve been based 
either on négligence in giving it to the plaintiff or lack of care in select- 
ing it. This is implied from the fact that plaintiff settled with his 
employer. 

In Carstesen v. Town of Stratford, 67 Conn. 428, 35 Atl. 276, Judge 
Torrance said: 

"In gênerai, the négligence of third parties, concurring with that of the de- 
fendant to produce an injury, is no défense ; it could at most only render the 
third party liable to be sued also as a joint wrongdoer." 

Applying this doctrine to the facts in the case at bar, the manufac- 
turer of the fuse, if négligent in the making, is jointly liable with 
the employer, who presumptively was négligent in supplying the fuse 
to the plaintiff. I say "presumptively" because plaintiff made claim 
against and received satisfaction from his employer. It does not 
lie in his mouth now to say that he claimed no liability against his 
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employer. In Ayer v. Ashmead, 31 Conn. 453, 83 Am. Dec. 156, the 
court said: 

"It is true, undoubtedly, that for a joint trespass they may ail be sued 
jolntly, or sépara te sults may be brought against each, because trespasses 
committed by several, whlle tbey are in fact the joint acts o£ ail, are also 
the separate acts of each Individually, each belng liable in law for whatever 
was done by ail or any of them ; and if sults are separately brought against 
each they may ail be pursued to final judgment, and the plaintiff may elect 
whlch of the separate judgments he will enforce and coUect. But, having re- 
ceived the damages recovered against any one, and his costs against ail, he 
must be content with that, as otherwise he would receive more than one satis- 
faction for his injury." 

From ail authorities it is clear that the plaintiff's demurrer must 
be overruled. An examination of the cases cited and relied upon by 
the plaintiff shows that in each case there was a separate liabiUty. 
This appears from the facts or from the allégations in the complaint. 
I cannot hold that a plaintiff may escape the rule as to joint liability 
which is the test in ail such cases, by pleading that the injuries re- 
ceived and complained of were caused solely by the négligence of the 
défendant sued. Such would hâve to be the ruling, if the plaintiff's 
demurrer is sustained. It is unnecessary to discuss ail authorities 
cited and urged upon the court, for the principle of law is the same 
in each case. 

The demurrer is overruled. Decree accordingly. 



BOARD OF SUP'RS OF BUENA VISTA COUNTY, lOWA, v. TITLE 
GUARANTÏ & SURETY CO. OF SCRANTON, PA., et al. 

(District Court, N. D. lowa, W. D. September 14, 1920.) 

No. 281. 

1. Removal of causes <^=»27 — ^No fflversity of citizenship between board of 

supervisors and drainage district, in lowa, and Pennsylvania "corpora- 
tion" ; "cifâzen." 

The board of supervisors of an lowa county and a drainage district 
within such county are not "corporations" or "citizens," within the stat- 
ute relating to removal of causes, when sulng a Pennsylvania corporation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Citizen ; Corporation.] 

2. Rénovai of causes 'S=»107(6) — Amendment of pétition for removal not al- 

lowed, where facts do not authorize removal. 

Judicial Code, § 274c (Comp. St. § 1251c), permltting amendment of 
pétition for removal on motion for remand, applies only when existlng 
facts authorize removal. 

At Law. Action by the Board of Supervisors of Buena Vista Coun- 
ty, lowa, acting for and in behalf of Drainage District No. 34, in said 
county, against the Title Guaranty & Surety Company of Scranton, 
Pa., and another. On motion to remand to the state court. Motion 
sustained, and cause remanded. 



^ssFoT other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Guy E. Mack^ of Storm Lake, lowa, and Kelleher, Hanson & 
Mitchdl, o£ Ft. Dodge, lowa, for plaintiff. 

A. L. Whitney, of Storm Lake, lowa, and Jepson & S'truble, of 
Sioux City, lowa, for défendant Title Guaranty & Surety Co. 

REED, District Judge. This action was commenced in the district 
court of lowa in and for Buena Vista county by the board of super- 
visors of said county, for and on behalf of the drainage district in said 
county known as drainage district No. 34, against the Title Guaranty 
& Surety Company, a corporation duly organized under the laws of 
Pennsylvania, doing business in the state of lowa, to recover from said 
défendant Title Guaranty & Surety Company upon a surety contract 
executed by it guaranteeing the performance of a contract executed by 
a contracting firm known as Forrestal & Feyen, engaged in the con- 
struction of drainage ditches in said county. The action was com- 
menced by the plaintifï as such board of supervisors against said de- 
fendant Title Guaranty & Surety Company, by the service of an origi- 
nal notice or summons upon it about September, 1919, which notice 
required the défendant to appear and answer the plaintiff's pétition on 
or before noon of the second day of the September, 1919, term of said 
court, as authorized by the lowa statute, which was appointed to begin 
on September 22, 1919, in which plaintifï demands judgment against 
the défendant for $125,000 and costs. 

For the purpose of the détermination of this motion to remand, it 
must sufïice to say that said contracting firm of Forrestal & Feyen 
entered into a contract with said drainage district No. 34 to construct 
and complète a drain or ditch as required by the statute of lowa then 
in force, and as required by said statute said fîrm was to exécute a 
bond or surety for the completion ôf such drain or ditch, and for that 
purpose the Title Guaranty & Surety Company executed a bond in 
the sum required to insure the full and complète performance of said 
contract, and upon the exécution of such surety bond the contract was 
awarded to said firm, who entered upon the work of constructing said 
ditch, but ultimately failed to complète its said contract, and the drain- 
age district was damaged by such failure, and steps were taken for the 
recovery of such damage by the board of supervisors of said Buena 
Vista county, for and in behalf of said drainage district, and suit was 
brought, as before stated, by the board of supervisors of said Buena 
Vista county against the Title Guaranty & Surety Company (and an- 
other, as joint surety upon the bond of said contractors, who is not a 
party to this action). 

After the pétition was filed in the state court against the surety upon 
said bond, a pétition was filed by the Title Guaranty & Surety Com- 
pany alone for the removal of said cause to this court, upon the alleged 
ground of diverse citizenship of the parties to this action, in that the 
Title Guaranty & Surety Company was a corporation organized under 
the laws of Pennsylvania, and that the plaintifï board of supervisors 
was an association of some kind created or organized under the laws 
of tlie state of lowa, but in what capacity it was so acting is not al- 
leged, either in the pétition filed by the plaintifï, or in the pétition for 
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removal as filed by the défendant Title Guaranty & Surety Company, 
and nowhere appears in the record in said cause . 

The pétition for removal was filed by the défendant Title Guaranty 
& Surety Company in said state court on September 22, 1919, and is 
as follows: 

In the District Court o£ lowa in and for Buena Vista Oounty. 

Board of Superrlsors of Buena Vista County, lowa, Acting for and in Behalf 
of Drainage District No. 34, Buena Vista County, lowa, Plaintiff, v. 
Title Guaranty & Surety Company o£ Scranton, Pa., and First National 
Bank of St. Paul, Minn., défendants. 

September Term 1919. 

Pétition to Remove this Cause to the United States District Court. 

To the Honorable Court : 

Your petitioner, the Title Guaranty & Surety Company of Scranton, Pa., re- 
epectfuUy shows that when the plaintiffs alleged cause of action accrued 
this petitioner was a corporation organized under the laws of the state of 
Pennsylvania, wlth its principal place of business at Scranton, Pa. ; that 
said suit is of a civil nature, and is brought against your petitioner to re- 
cover $125,000 damages on account of a certain contract in writing hetween 
your petitioner and said plaintiff, and your petitioner is actually interested In 
said controversy ; that said action is a controversy wholly between cltizens of 
différent states in which the matter in dispute, exclusive of interest and costs, 
exceeds the sum of $100,000. * * • 

Your petitioner further avers that said district court of Buena Vi.«!ta county, 
lowa, is a court of the state of lowa, that this suit is now pending In said 
court, and that this pétition is filed in said court at the time, or before, your 
petitioner is required by law of said state, or the rule of said state court in 
which this suit is brought, to answer or plead to the pétition or complaint of 
said plaintiffs. 

The petitioner offers wlth its pétition for removal a bond, wlth good and 
sufflcient sureties, as required by law for its entering In the District Court 
of the United States for the Northern District of lowa. 

The petitioner further states that prior to the flllng of this pétition and 
bond for the removal of said cause wrltten notice of its Intention to file the 
same was given to the plaintiff as required by law, a true copy of which, wlth 
proof of the service of the same, is attached hereto. 

Your petitioner prays that this court proceed no further herein, except 
to make an order of removal, and to accept the said surety bond, and to 
cause the record herein to be removed Into the District Court of the United 
States for the Northern District of lowa. Western Division. 

[Signed] Title Guaranty & Surety Company, 

By A. L. Whitney, Attorney. 

This pétition is duly verified. 

On October 8, 1919, the plaintiff filed in said state court exceptions 
to the removal of said cause from said state court, which exceptions 
in substance were that the grounds alleged in the pétition for removal 
were insufficient to show that the cause was one of which this court had 
jurisdiction, and that the cause was not, therefore, a removable one. 
The state court overruled such exceptions and granted a removal, and 
the record has been filed and the cause docketed in this court, and the 
plaintiff has filed a motion to remand the cause, which motion is as 
follows : 
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In the District Court of the United States for the Northern District o( lowa. 

Western Division. 

[Title.] Motion to Remand to the State Court. 

Now corne the plaintiffs, tlie board of supervlsors of Buena Vista county, 
lowa, and drainage district No. 34 of Buena Vista county, lowa, and move 
the court to remand this cause to the district court of the state of lowa in 
and for Buena Vista county, from which court it was attempted to be re- 
moved to this court, for the reasons and upon the grounds hereinafter set 
forth. 

(1) The record in said cause does not présent a case removable from the 
state court to this court, under the statutes governing such cases. 

(2) The record in said cause does not présent a separable controversy, in 
contemplation of the act of Congress authorizing the removal of causes. 

(3) The requislte diversity of cltizenshlp rfequired as a condition précèdent 
to the jurlsdiction of this court of a controversy of the character presented 
by the record in this cause does not exlst. 

(4) The pétition for removal fails to show a compliance with the acts of 
Congress for the removal of sults from state courts to the United States Dis- 
trict Court. 

(5) Only one of two joint défendants flles or purports to ask for a removal 
of said cause. 

(6) The pétition for removal and the record in said cause both fail to 
show or présent a case showing diversity of cltizenshlp at the tlme of the 
commencement of the action. 

(7) Under the statutes of the state of lowa, the board of supervlsors of 
Buena Vista county, lowa, is not a corporation, and hence cltizenshlp cannot 
be predicated on said board. 

(8) Under the provisions of section 1989al0 of the lowa Code Supplément 
for 1913, it appears, as shown by the record, that the action is prosecuted, not 
in behalf of a corporation, and not In behalf of a légal entlty, but in behalf 
of a drainage district organized under the laws of the state of lowa, which 
said drainage district has no existence Independently of the property owners 
whose property is situated in said district. Therefore the requislte diversity 
of cltizenshlp for the removal of said cause must be sho^yn to exist between ail 
property owners, Incumbraneers, and others having interests In the said 
drainage district and each of the défendants, at the tlme of the commence- 
ment of the suit, and no such claim or showing is made by the record. 

(9) Corporate capacity or cltizenshlp cannot be predicated of the board 
of supervlsors of Buena Vista county, lowa ; nor can corporate capacity or 
cltizenshlp be predicated of drainage district No. 34 of said county. 

(10) Under section 1989alO, both the board of supervlsors and drainage 
district must be looked to and considered for the purpose of determinlng who 
are parties plalntiff. 

(11) The board of supervlsors having no interest for or on behalf of Buena 
Vista county, and the property of Buena Vista county not being liable or 
subject to be talcen in respect of any judgment in an action of this kind, such 
county Is not the real, or any party In interest, and the board of supervlsors 
is therefore actlng only nominally as plalntiff, and Is without any financial 
interest, either for the board or for the county ; hence property owners, in- 
cumbraneers, and those having interests within the drainage district are the 
sole, actual, real, and only parties who.se cltizenshlp must be shown by the 
record as of the time of the commencement of the action as a condition pré- 
cèdent to jurisdlet'îon in the courts of the United States ; and the record not 
showing such citizenship, said cause is not removable. 

(12) The statement of the pétition for removal, that there Is a contro- 
versy whoUy between citizens of différent states, Is a mère unauthorized con- 
clusion of law, drawn by tlie petitione» from other averments, and is wholly 
Insufficient to show citizenship; such conclusion Is, furthermore, stated with 
respect to the date of filing said pétition for removal, and not of the com- 
mencement of the action and hence is for tliat reason insufficient. 
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(13) There Is no sufflcient showlng of a separable controversy to warrant 
a removal upon the ground of separable controversy. The pretended notice of 
the pétition and bond for removal is insufficlent, because (a) it is not a 
notice to the plalntiffs or their attorneys, and is not directed to the plaintifEs, 
but is directed to the défendant; (b) it Is not a notice of a pétition or bond, 
and no copies of any pétition or bond, or other statement of the contents 
thereof, is annexed to said notice. 

(14) For other reasons apparent upon the face of the record. 

Wherefore the plaintifCs pray that this cause may be remanded to the dis- 
trict court of lowa in and for Buena Vista county, to be there proceeded 
with aceording to the practice governing such cases. 

[Signed] Guy B. Mack and 

Kelleher, Hanson & Mitchell, 
Attorneys for Plaintlffs. 

[1] Neither the pétition for removal nor the record in the cause 
shows any grounds for the removal of this cause from the state court 
to this court, or that this court has any jurisdiction of this controversy, 
and the exceptions in the state court to the pétition for removal are 
well taken, and should hâve been sustained. 

The pétition for removal sufficiently shows that the Title Guarânty 
& Surety Company is a corporation organized under the laws of Penn- 
sylvania and a citizen of âiat state for the purpose of removal ; but 
there is no allégation or showing that the plaintifï board of supervisors 
of Buena Vista county, or drainage district No. 34 of that county, is a 
citizen or corporation of any other state than Pennsylvania, and there 
is no diversity of citizenship between.any of the parties to this action, 
and this court has no jurisdiction of this controversy. Thomas v. Ohio 
State University, 195 U. S. 207, 25 Sup. Ct. 24, 49 L. Ed. 160; Great 
Southern Fireproof Hôtel Co. v. Johnson, 177 U. S. 449, 20 Sup. Ct. 
690, 44 L. Ed. 842; Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 
32 L. Ed. 800; Grâce v. American Central Insurance Co., 109 U. S. 
278, 3 Sup. Ct. 207, 27 L. Ed. 932 ; McLaughHn Bros. v. Hallowell, 
228 U. S. 278, 33 Sup. Ct. 465, 57 L. Ed. 835. 

In Adams & Co. v. May (C. C.) 27 Fed. 907, Judge Love, formerly 
of this court, said : 

"The pétition [for removal] in this case states. In substance, that Adams 
& Co., the plalntiffs, are citizens of Pennsylvania. But who are Adams & Co. ? 
Citizenship cannot be predicated of a firm eo nomine. * * * The la- 
divldual names of the partners must be set out, and citizenship alleged (ft 
each and every of them. The state statute authorlzing suits to be brought in 
the partnership name is inapplicable hère. No doubt a cause commenced in 
a state court in the firm name, without givlng the indivldual names, may be 
removed to this court ; but the pétition for removal should state the indivldu- 
al names and citizenship of the members of the firm, and show that no one 
of them is a citizen of the same state with an adversary party in the con- 
troversy. At ail events, this diversity of citi/ienship should appear in some 
part of the record, when the case comes hère from the state court. This 
nowhere appears in the présent record." 

In Clary v. Woodbury County, 135 lowa, 488, 113 N. W. 330, the 
question arose as to whether or not a "drainage district" under the 
lowa statute was an essential party to a proceedings under the statute 
to recover by an owner of property damages for the establishment of 
a drainage district, and the court said of this question : 
267 F.— 31 
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"A drainage district nnder the statnte is not a peison or a corporation. 
It is nothlng more than a deflnite body or district of land, constitutlng an 
împrovement district. That It has no légal entlty is manifest f rom the various 
sections of chapter 68, whlch place tlie entlre matter under the control and 
Bupervlslon of the board of superi\'isors." 

The court further said at page 493, of 135 lowa (113 N. W. 332) : 

"The board of supervisprs of any county shall hâve jurisdiction, power and 
authority at any regular, spécial' or adjourned session, to establish a drainage 
district or districts, tind to locate and establish levées, and cause to be con- 
structed as herelnafter provided any levée, dltch, drain or water course," etc. 

And in Canal Construction Co. v. Woodbury County, 146 lowa, 526, 
121 N. W. 556, the Suprême Court of lowa further says : 

"In attempting to détermine the statute of Woodbury county in the pro- 
ceedings in the district court, it is to be remembered that neither the board of 
supervisors nor the county audltor is the county. The county as a quasi cor- 
poration can act only through its offlcers; but it is not liable for or bound 
by thelr àcts, save as they hâve authority to bind it. • * * In so acting 
it dçes not in any way represênt the county. The county, as a corporation, 
has nothing more to do with its action than it has to do with the action of a 
justice of the peace, exerclsing as he does a llmlted jurisdiction, or the dis- 
trict court for the county, exerclsing a gênerai jurisdiction. The county is 
not responsible for the judicial acts of its board of supèrvisors, nor is it inter^ 
ested In them. It may be rendered liable if the action of the board in the 
matter is one concerning the county, as to which the board is authorized to ad- 
judlcate its liability; otherwise, it is in no sensé a party to the proceedings." 

Section 1989al0 et seq. of the Code Supplément of lowa, 1913, show 
the statute authority for constructing drainage ditches in the various 
côunties of that state, and the power and jurisdiction of boards of 
supèrvisors in connection therewith. 

[2] Counsel hâve suggested that the pétition for removal and the 
record in the cause might be amended to show the requisite diversity of 
citizenship of the parties, to sustain the jurisdiction of this court. 
Chapter 90, 38 Stat. p. 956 (Judicial Code, § 274c [Comp. St. § 1251c]) 
permits such an amendment only when the existing f acts so authorize ; 
but no request for such an amendment has been made, and the existing 
facts do not warrant such an amendment. Kinney v. Columbia Sav- 
ings & Loan Association, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103. 
f In view of thèse authorities, no facts are alleged showing that this 
court has jurisdiction of this controversy, and the motion to remand 
ïnust be and is sustained, and the cause remanded to the state court. 
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BATCHELDER y. S. C. QUIMBY LAND CO. et al. 

(District Court, N. D. lowa, Cedar Eapids Division. July 27, 1920.) 

No. 120. 

Removal ot causes <&=>49(1) — Cause not removable, where joint dépendant is 
résident of fistriet. 

A cause held not removable, where plalntlfl's pétition alleged that he 
was a résident, but not that he was a citizen, of the district of suit, 
where it dld not appear that the pétition and bond for removal were 
flled withln the tlme requlred by Judiclal Code, S 29 (Comp. St. § 1011), 
and where It was shown that one of the two défendants, jolntly charged, 
was a résident of the eounty of suit, where he conducted a business for 
hlmself and hls codefendant, and where he was served. 

At Law. Action by C. E. Batchelder against the S. C. Quimby 
Land Company and Clayton Dûment. On motion to remand to state 
court. Granted. 

Tobin, Tobin & Tobin, of Vinton, lowa, and Johnson, Donnelly & 
Swab, of Cedar Rapids, lowa, for plaintiff. 

W. F. Zumbrunn and E. E. Bowers, both of Kansas City, Mo., for 
défendants. 

REED, District Judge. This action was commenced in the district 
court of lowa, in and for Linn eounty, on October 3, 1919, by the 
plaintiflf causing to be served an original notice or summons upon the 
défendants, as authorized by the statutes of lowa. The plaintifï allèges 
in his pétition that when he commenced the action, and for many years 
prior thereto, he had been a résident of Springville, in said Linn 
eounty, lowa, and that he was induced to purchase from the défendant 
S. C. Quimby Land Company, a corporation engaged in selling and 
trading land, with its headquarters in Linn eounty, lowa, in charge of 
the défendant Clayton Dumont, some 208 acres of land in the state of 
Texas, for which he paid to défendants the sum of $60,000, and be- 
cause of fraudulent représentations of the défendants he was damaged 
in the sum of $40,000, for which he aslts judgment against the défend- 
ants. The notice of such suit or summons was served upon the de- 
fendants in said Linn eounty, lowa, where the pétition allèges that the 
S. C. Quimby Land Company was doing business and maintained an 
office, in charge of the défendant Clayton Dumont as its agent, and that 
he was also interested financially in said transaction. 

The pétition is duly verified by the plaintiff, Batchelder, and the 
notice or summons so served upon the défendants reads as follows: 

"You and each of you are hereby notlfied that there will be on file In the 
office of the clerk of the district court aforesald, on or before the 23d day of 
October, 1919, the pétition of the plaintiff, claimlng of you and each of you 
the sum of forty thousand dollars ($40,CiOO.OO), on account of fraud and 
mlsrepresentations in the sale to him of two hundred elght (208) acres of 
land in Hidalgo eounty, Texas. * • * Now, unless you appear thereto 
and défend before noon of the second day ot the next regular November, 
1919, term of the district court aforesald, which will begin on the 3d day of 

$=3For otber cases Bee same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Index» 



484 267 FEDERAL HBPOBTEB 

November, 1919, and be held In the courthouse at Marlon, IJnn county, 
lowa, default wUl be entered agalnst you and judgment rendered and entered 
as prayed. (Slgned by attorneys for plalntlff.)" 

Upon which notice the sheriff's retum of service is indorsed as f ol- 
lows : 

"The attached notice came into my bauds for service on the 3d day of 
Oetober, 1919, and I hereby certify tbat on the same date I personally served 
the same on the withln-named Clayton Dûment by reading the same to hlm 
and personally dellvered to him a true copy thereot Ail done In Sapids 
township, Llnn county, lowa. 

"John Taylor, Sherlff of Linn County, lowa, 
"By B. G. Thompson, Deputy Sherife." 

Afterwards the défendants filed in said state court a pétition for the 
removal of said cause to this court, as follows : 

"In the District Court of Llnn County, lowa. 

"C. E. Batchelder, Plalntlff, v. Quimby Investment Company and Clayton 

Dûment. 

"Pétition to Remove Thls Cause to the United States District Court. 

"Come now the défendants, Quimby Investment Company and Clayton Du- 
mont, your petitioners, and respectfuUy show that they are the défendants 
in the above-entitled cause, and that the matter in dispute in said cause 
exceeda, exclusive of interest and costs, the sum, amount, or value of three 
thousand dollars ($3,000.00). 

"Your petitioners show that thls Is a suit of a civil nature being an action 
brought by the plalntlff agalnst your petitioners In whlch the plalntlff in 
said cause charges that he, the said plalntlff, had theretofore purchased ol 
défendant S. C. Quimby Laiid Company, certain land in Hidalgo county, 
Texas, which land was purcliased by reason of the false and fraudulent 
mlsrepresentatlona in connection with the sale thereof, and that by vlrtue 
of said misrepresentations the plalntlff sustalned damages of forty thousand 
dollars ($40,000.00), being the dltîerence between the value of the land 
purchased and Its actual value, and It is for forty thousaud ($40,000.00) 
dollars damage thls suit is prosecuted. 

"Your petitioners therefore pray this honorable court to proceed no further 
herein, except to make an order of removal as required by law, and to accept 
said surety and bond, and to cause the record herein to be removed into said 
District Court of the United States within and for the Cedar Raplds Division 
of the Northern District of the state of lowa, according to the statute in 
such cases made and provlded. 

"Tour petitioner Quimby Investment Company shows that It was sued 
herein as the S. C. Quimby Land Company, that the correct name of thls 
défendant is the Quimby Investment Company, and that the name of S. C. 
Quimby Land Company is used as a trade-name, and that in truth and fact 
the correct corporate name of the said défendant is the Quimby Investment 
Company, in that the Quimby Investment Company does business in and 
through Its trade-name of S. C. Quimby Land Company. 

"Your petitioners show that this is a suit Involving a controversy whoUy 
between citizens of différent states, to wlt, in thls: That the plalntlff was 
at the tlme and commencement of thls suit, and ever sinee has been, and stUl 
is, a résident and citizen of and residing within the Cedar Rapids Division 
of the United States District Court for the Northern District of lowa, and 
that the défendant Quimby Investment Company is a corporation duly charter- 
ed, licensed, and existing under and by vlrtue of the laws of the state of 
Kansas, and is and was at the date of the institution of this suit a citizen and 
résident of and residing within the state of Kansas, and that your petitioner 
Clayton Dumont Is and was at the date of the Institution of this suit a rési- 
dent and citizen of and residing within the state of Texas. 
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"And your petitioners offer herein a bond, with good and suflBclent surety, 
In the pénal sum of flve hundred dollars ($500.00), conditioned for their entry 
in the District Court of the United States for the Cedar Rapids Division of 
the Northern District of lowa, within thirty days from the date of the filing 
of this pétition and the said bond for removal, a copy of the record in this 
suit, and for the payment of ail costs which may be awarded by said District 
Court of the United States, if said District Court of the United States should 
hold that this cause was wrongfuUy or improperly removed thereto. And 
your petitioners respectfully pray. 

"[Signed] W. F. Zumbrunn and E. B. Bowers, 

"Attorneys for Petitioners." 

Attached to which pétition is an affidavit as follows : 
"State of Missouri, County of Jackson — ss. : 

"W. F. Zumbrunn, of lawful âge, being duly sworn, on hls oath says that 
he is the agent of the défendants herein, that he has read the foregoing péti- 
tion for removal, and well knows the contents thereof, and that the state- 
ments and allégations therein made and contained are true. 

"[Signed] W. F. Zumbrunn." 

(Subscribed and sworn to by the said Zumbrunn before a notary public on 
October 27, 1919.) 

When said pétition for removal was filed in the district court of 
lowa does not appear. Among the files of this court is the following 
notice : 

"In the District Court of Llnn County, lowa. 

"0. E. Batchelder, Plaintiff, v. Quimby Investment Company and Clayton 

Dumont, Défendants. 

"Notice. 

"To the Above-Named Plaintiff, or His Attorneys of Record, Johnson, Don- 
nelly & Swab: 
"ïou are hereby notifled that on or before the 3d day of November, 1919, on 
behalf of the défendants, a pétition praying for the removal of this cause 
from the state to the fédéral court, which pétition will be aecompanied by 
proper bond, copies of which are attached hereto, will be flled in the above- 
entitled cause. And on the 3d day of November, 1919, said pétition will be 
called up for hearing and disposition, at which tlme and place you may be 
présent, if you so elect ' [Signed] W. F. Zumbrunn, 

"Attorney for Défendants." 

Attached to the foregoing is a certificate as follows : 
"State of lowa, County of Linn — ss. : 

"John Taylor, of lawful âge, being flrst duly sworn, upon oath says that 
he did on the 22d day of October, 1919, serve a copy of the foregoing notice 
upon C. E. Batchelder, the plaintiff herein. 

"[Signed] John Taylor, SherifE." 

Said certificate is subscribed and sworn to before a notàry public 
on October 22, 1919. On February 21, 1920, the plaintiflF, C. E. 
Batchelder, filed a motion to remand said cause to the district court of 
lowa in and for Linn county, from which it was removed, as follows: 

"C. E. Batchelder, Plaintiff, v. S. C. Quimby Land Company, Clayton 

Dumont, Défendants. 

"Motion to Remand Case to District Court of Linn County, lowa. 

"Oomes now the plaintiff, and moves the court to remand the above-entltled 
cause to the district court in and for the county of Llnn and state of lowa, 
on the ground that this court is without jurlsdiction to hear and détermine 
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tbe cause, and Is without jMrisdiction of either the parties to or the subject- 
matter of this suit for the reasons foUowB : 

'•mat at the time of beginning this suit in the district court of Linn county, 
lowa, for a long tlme prier and for a long time subséquent thereto, both the 
platntiff and the défendant Clayton Dumont were résidents of said Llnn coun- 
ty, lowa. 

"That in support of the foregoing motion the plaintiff hereby refers to the 
affldaylts hereto attached and made a part hereof, marked Exhlbits A, B, 
0, etc. [Slgned] Johnson, Itonnelly & Swab, 

"Attorneys for Plaintiff." 

Among the files is the f ollowing order : 

"In the District Court of Linn County, lowa, 

"G, E. Batchelder, Plaintiff, y. Qulmby Inveatment Company and Clayton 

Dumont, Défendants. 

"Order. 

"And now, on this 5th day of November, 1919, défendants having presented 
thelr pétition for removal, accompanied by proper bond, and the court flnding 
that due and proper service of notice has been had upon counsel for the plain- 
tiff ; that pétition and bond would be on this day presented for considération : 
The Court flnds that notice of the filing of pétition and bond was given prier 
to the actual flling of the pétition and bond for removal. It is therefore 
by the court ordered that défendants' pétition fer removal be and the same 
Is hereby granted, and this cause transferred to the United States District 
Court for the Cedar Rapids Division of the Northern District of lowa, sitting 
at Cedar Rapids; and it is further ordered that bond in the sum of flve 
hundred dollars ($500) tendered herewith be and the same is hereby ap- 
proved. F. F. Dawler, Judge." 

Attached. to the files is a certificate of the clerk of said district 
court of lowa in and for L,inn county, which is as f ollows : 
"State of lowa, Linn County — ss. : 

"I, P. O. Clark, clerk of the district court of lowa In and for Linn county, 
which court is a court of record and having a seal, and exercising common- 
law, equlty, crtminal, and prebate Jurisdiction, hereby certify that I am the 
custodian of the seal of said court, custodian of the fliles and records flled and 
kept thereln, and I further certify that the foregoing is a true copy of the 
pétition at law, original notice and efflcer's return of service, showing Per- 
sonal service on the S. C. Quimby Ltmd Ce., through their agent, Clayton 
Dûment, and Personal service on Clayton Dumont, pétition to remove this 
cause to the United States District Court, notice of flling of pétition for 
removal to United States District Court and return of service thereon, record 
of the court's entry ordering this cause removed to the United States District 
Court and enrolled order for the same, and removal bond, ail in cause No. 
27522, same being entitled 0. B. Batchelder v. Quimby Land Company and 
Clayton Dumont, as fuUy as the same remains of record or on file in my office. 

"Witness my band and seal of said court hereto afflxed at my office in 
Marion, in said county and state, on this 17th day of November, 1919. 

"[Seal.] [Slgned] P. O. Clark, Clerk-of Said Court." 

The foregoing copies in the above-entitled cause in the district 
court of lowa in and for L,inn county, lowa, were filed in the of- 
fice of the clerk of this court on November 22, 1919. The question thus 
presented for détermination is : May the défendants remove this cause 
from the state court of Linn county, lowa, to this court? This de- 
peiids upon the question of whether or not the pétition for removal or 
the record in the state court shows that this is a controversy between 
citizens of différent states. The plaintiff's pétition shows upon its face 
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that the plaintiff is a résident only of Linn county, lowa, in which 
he originally brought this suit. 

Section 29 o£ the Judicial Code (Comp. St. § 1011) provides as fol- 
lows; 

"Whenever any party entitled to remove any suit mentloned In the last 
preceding section * * * may désire to remove such suit from a state 
court to tlie District Court of tlie United States, he may take and flle a péti- 
tion, duly verified, in such suit in such state court at the time, or any time 
before the défendant Is required by the laws of the state or the rule of the 
state court in which such suit is brought to answer or plead to the déclara- 
tion or complalnt of the plaintiff, for the removal of such suit into the Dis- 
trict Court to be held in the district where such suit is pendlng, and shall 
make and flle therewith a bond, with good and sufficient surety, for his or 
their enterlng In such District Court, withln thirty days from the date of 
flling sald pétition, a certifled copy of the record in such suit, and for paying 
ail costs that may be awarded by the said District Court if said District Court 
shall hold that such suit was wrongfully or improperly removed thereto. 
* * * It shall then be the duty of the state court to accept said pétition 
and bond and proceed no f urther in such suit. Written notice of said pétition 
and bond for removal shall be given the adverse party or parties prior to 
filing the same. The said copy belng entered vcithin said thirty days as afore- 
sald in said District Court of the United States, the parties s6 removing the 
sald cause shall, withln thirty days thereafter, plead, answer, or demur to 
the déclaration or complalnt in said cause, and the cause shall then proceed 
in the same manner as if it had been originally commenced in the said District 
Court." 

Under this section a party having the right'to remove a cause from 
a state to a fédéral court must file the required pétition and bond 
therefor in the state court at the time or any time before the défend- 
ant is required by the laws of the state, or the rule of the state court, to 
answer or plead to the pétition or complalnt of the plaintiff. 

The Code of lowa (1897) provides: 

"Sec. 3550. The défendant shall. In an action commenced In a court of 
record, demur or answer to the original pétition, or assail the same by motion, 
before noon of the second day of the term." 

After referring to the Removal Act of 1875 (18 Stat. 470), as cor- 
recté'd by the act of 1888 (25 Stat. 433), the Suprême Court of the 
United States in Ex parte Wisner, 203 U. S. 449, at page 457, 27 Sup. 
Ct. 150, at page 152 (51 L. Ed. 264), said: 

"It is settled that no suit Is removable under section 2 unless It be one 
that plaintiff could hâve brought originally in the [District] Court of the 
United States." 

See, also, Smith v. Lyon, 133 U. S. 315, 320, 10 Sup. Ct. 303, 33 
L. Ed. 635 ; In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 L. Ed. 873 ; 
Kansas City Railroad v. Daugherty, 138 U. S. 298, 11 Sup. Ct. 306, 34 
L. Ed. 963 ; Waverly Stone & G. Co. v. Waverly, C. F. & N. Ry. Co. 
(D. C.) 239 Fed. 561; Fife et al. v. Whittell (C. C.) 102 Fed. 537; 
Ex parte Harding, 219 U. S. 363, at page 367, 31 Sup. Ct. 324, 55 L. 
Ed. 252, 37 h. R. A. (N. S.) 392 ; In re Pennsylvania Co., 137 U. S. 
451, 453, 11 Sup. Ct. 141, 34 L. Ed. 738; Roberts v. Pacific, etc., Ry., 
121 Fed. 785, 58 C. C. A. 61 ; Puget Sound Métal Works v. Great 
Northern Ry. (D. C.) 195 Fed. 350. 
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Of what State the plaintiff is a citizen is nowhere alleged in the 
plaintiff's pétition, only that he is a résident of Linn county; lowa, 
and, in the absence of a showing of what state he was a citizen, he 
would not be enabled to bring this suit in the United States District 
Court for the Northern District of lowa. The pétition for removal 
allèges that plaintifif is, and was when the suit was commenced, a citi- 
zen of lowa ; but it is only the nonresident défendant who is authoriz- 
ed to remove the cause from the state court to the fédéral court. 
The pétition for removal allèges that the défendant land company is not 
correctly named in the original pétition, that the land company is a 
corporation of Kansas, that its correct name is the Quimby Investment 
Company, and that the defendarit Dûment, who is jointly sued with the 
land company, is a citizen of Texas. Omitting any question of the 
form of the pétition for removal, it allèges that défendant Clayton Du- 
mont is a citizen of Texas, and omitting, further, the question as to 
the time the pétition for removal was filed in the state court, the pé- 
tition for removal, in the absence of any objections in the state court 
to the form thereof, might authorize the state court to order the re- 
moval; but it is incumbent upon the défendant, not only to file a péti- 
tion in correct form and in proper time, but he must establish the 
citizenship of the défendant as well as allège it. 

In Kansas City Railroad v. Daugherty, above, it is said by the Su- 
prême Court (138 U. S. at page 303, 11 Sup. Ct. at page 307 [34 I,. Ed. 
963]): 

"It Is apparent that if the service of process upon the défendant was 
suflBcient, a plea was required, from it at the September term, 1888, and that 
its application for removal came too late, for section 3 of the Act of Congress 
of March 3, 1887, as corrected by the Act of August 13, 1888, provides that 
the party deslrlng to remove must file his pétition 'at the time, or any time 
before the défendant is required by the laws of the State or the rule of the 
state court in which suit is brought to answer or plead to the déclaration or 
complaint of the plaintiff.' 24 Stat. c. 373, p. 554; 25 Stat. c. 866, p. 435. 
The statute is imperative that the application to remove must be made when 
the plea Is due, and because a plaintiff in error does not take advantage of 
his right to take judgment by default, it cannot be properly held that he 
thereby extends the time for removal.'' 

In Fife v. Whittell, above, the court said (102 Fed. at page 539): 

"Where the question of jurisdlction of the United States Circuit [now 
District] Court is presented, we are confronted at once wlth the presumptlon 
that the cause is without the jurisdlction of the court, unless the contrary 
affirmatlvely appears [clting a number of cases]. • • * It Is also an es- 
tabUshed rule that parties seeking to remove causes to the United States Cir- 
cuit [now District] Court are bound to comply strictly wlth every provision 
required by the act. One of the provisions of the removal act is that, where 
a cause of action between cltlzens of différent states pendlng in the state 
court involves an amount wlthin the jurisdlction of the United States Circuit 
[now District] Court, it may be removed to that court by the défendant or 
défendants therein, 'being nonresidents of the state.' Thls restriction to the 
right of removal, based upon the résidence of the défendants, is clearly juris- 
dictional, and, if It does not appear In the record in the state court, it must 
be clearly shown in the pétition for removal as a right which the défendant 
has and clalms, or it will be presumed not to exist. The fact that it may be 
inferred argumentatively from any averment in the pétition as to other 
facts is not sufficient. In Amory v. Amory, 95 U. S. 186, 24 L. Ed. 428, the 
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défendants allSged that the suit was Instituted by the plalntiffs as executors, 
and under letters of administration issued to them in New Yorli, and that 
tlie plaintiffs, as such executors, were citizens of the state of New York. The 
averment was held insuflBcient, the court refusing to infer that the plaintiffs 
were personally citizens of New York. The court said : 'From the language 
hère employed, the court may properly infer that, as persons, the plaintiffs In 
error were not citizens of New Jersey, as was the défendant.' In other words, 
the court would Infer or présume against jurisdiction, but not in its favor." 

The plaintiff allèges in his motion to remand, and also allèges in his 
original pétition, that the Quimby Land Company maintained an office 
and agency at Linn county, lowa, in which it was doing a land busi- 
ness; that the défendant Clayton Dumont was not only the agent of 
the défendant land company, but that he himself was personally in- 
terested in the transaction out of which the plaintiffs action arose; 
and the plaintiff by a number of affidavits attached to his motion 
to remand shows that the défendant Clayton Dumont was not only do- 
ing business in Linn county, but that he was a résident of that county, 
and moved there for the purpose of educating one of his children; 
and the défendant Dumont himself testifies that he was reared in Jones 
county, lowa, which is in the Northern district of lowa, adjacent to 
Linn county ; that he moved some years ago to the town of Hildalgo, 
Texas, purchased and established a home there, which he disposed of 
some years before the commencement of this suit, and has never re- 
turned to that state, but has only passed through it once or twice in the 
conduct of his business in Linn county, lowa. He also testifies that 
he was conducting this land business in another county of lowa, either 
at Davenport or some other place in lowa, and it is apparent that he 
was transacting business in behalf of himself, and in behalf of the 
land company, whatever may be its correct corporate name, in Linn 
county, lowa, and was rightly sued in the state court. 

In this case there is nothing to show when the pétition for removal 
was filed by the défendants in the state court. Ail that appears hère 
is that it was ruled upon by the judge of the state court on the 5th day 
of November, 1919, which was after the second day of November, 
1919, term of that court. The November term of the district court 
in and for Linn county, lowa, began on November 3, 1919, the second 
day of said term being November 4th, on which. day the défendants 
were required to plead or answer the pétition of the plaintiff filed in 
that court. 

The pétition for removal is verified by one who signs it as attomey 
for the défendant, who states that he is the agent of the défendants; 
but in what capacity he is their agent is not shown, other than he 
signs the pétition as attorney for défendants. It is quite doubtful if 
this vérification is a sufficient vérification of the pétition for removal. 

We are constrained to find and hold that this suit was improperly 
removed to this court, and the motion to remand the same to the state 
court must therefore be and is granted. 

It is ordered accordingly. 



490 267 FBDBKAL RBPOETEE 

WESTINOHOUSE ELECTRIC & MFG. CO. v. RICHMOND LIGHT & R. CO. 

In re KUHN. 

(District Court, B3. D. New York. July 13, 1920.) 

L InjunctiAD ®=>84 — ^Passage of resolution deelariug forfeiture of fKui«hise 
-held by receivers cannot be enjoined. 

The court which appointed recelvers for a street railroad corporation 
cannot enjoln the passage by the board ot estimate ot the city of a reso- 
lution declarlng a forfeiture of the franchise held by the recelvers. 
2. Receivere <S=»73 — Court can rcstraln interfereuce by (^Scers a«ting under 
municipal resolution forteiting franchise. 

The court whlch appointed recelvers for a street railroad corporation 
can enjoln municipal ofiScers actlng under the authorlty of a resolution 
declarlng a forfeiture of the franchise held by the recelver from Inter- 
ferlng with the opération of the property by the recelver. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Richmond Light & Railroad Company. On pé- 
tition by John J. Kuhn, temporary receiver of the défendant, for an 
injunction. Injunction granted in part. 

See, also, 267 Fed. 493. 

I. R. Oeland, of New York City, for plaintiff. 
John P. O'Brien, Corp. Counsel, of New York City (Vincent Vie- 
tory, of New York City, of counsel), for défendant. 

CHATFIELD, District Judge. The board of estimate of the city 
of New York has given notice of a heari'ng for the purpose of forf eit- 
ing certain franchises of the défendant corporation, under which the 
receiver is now operating various parts of the street railroad in Rich- 
mond county, in àiis district. The receiver has applied for ah injunc- 
tion against the board of estimate for the purpose of preventing such 
forfeiture during the pendency of this litigation, and has obtained a 
temporary restraining order against such action pending the détermina- 
tion of the application for the injunction. The city of New York 
has entered a preliminary objection to the exercise of jurisdiction by 
this court, both in continuing the restraining order and in granting any 
such injunction, and has also filed an answer under which a hearing 
could be had on the merits of the injunction, if the objection to juris- 
diction be overruled. 

The preliminary objection to jurisdiction is based upon the proposi- 
tion that a court of equity has no right to restrain a municipal govern- 
ment from the exercise of such législative or govemmental authority 
as has been granted by the législative act of the state to that municipal 
government, and which is in efïect a continuation of the exercise of 
the législative power of the state. A similar question was presented in 
the case of Cas & Electric Securities Co. v. Manhattan & Queens 
Traction Corporation, in which case an injunction was issued on the 
application of the receivers against the board of estimate of the city, 
to restrain an announced hearing for the purpose of forfeiting the 
franchise of the street railroad company défendant in that action. The 

^saPor other cases see same toplc & KEY-NUMBEE In ail Key-Numbered Digesta & Indeiea 
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appeal from that décision was decided February 24, 1920. 266 
Fed. 625. 

In the opinion the Circuit Court of Appeals holds that an order of 
this sort is a final order from which an appeal will lie to the Circuit 
Court of Appeals, and that also an application for an injunction of this 
sort can be brought on by a proceeding on pétition ancillary to the main 
action, in the court in which that action is pending. The Court of 
Appeals then holds that if the District Court, in stating that "the in- 
junction is not asked against the législative power of the state, but 
against threatened action by the city in taking property as to which 
the resolution of the board of estimate would be a step in the acquisi- 
tion of that property," intended to hold "that the passage of the con- 
templated resolution does not involve an exercise of législative power, 
being a resolution instead of an ordinance, we are unable to agrée 
in that conclusion." The Court of Appeals then goes on to discuss the 
proposition, citing New Orléans Waterworks Co. v. New Orléans, 164 
U. S. 471, 17 Sup. Ct. 161, 41 L. Ed. 518, Dillon's Municipal- Corpora- 
tions (5th Ed.) vol. 2, § 582, McQuillin's Municipal Corporations, vol. 
5, § 2503, and volume 1, § 705 ; also High on Injunctions (4th Ed.) 
vol. 2, § 1243, p. 1250. In the latter text-book it is stated that courts of 
equity will not enjoin purely législative acts by a municipal body, but 
may, in a proper case, prevent their enforcement and enjoin proceed- 
ings thereunder which would otherwise resuit in irréparable injury. 

The Court of Appeals seems to hold that the action of the board of 
estimate, in declaring, by the passage of législation, that a charter has 
been forfeited, is acting in a législative capacity, as distinguished from 
actions of a judicial or executive nature. There can be no question 
that a municipal body, in adopting resolutions granting charters, under 
such circumstances as were shown in the New Orléans Case, supra, 
is in a sensé legislating, as well as exercising executive functions, 
Whether the fact that a municipal body must act by resolution or ordi- 
nance makes ail of its actions législative in nature may be still arguable, 
but since the décision in the Manhattan & Queens Case, supra, the dé- 
termination of this question is no longer a necessity in the présent 
case. The order of an executive officiai may involve judicial déter- 
mination, and may be subject to review by the courts. If, instead of 
a single executive, authority is being administered by a board, which 
must act by resolution or ordinance, there would seem to be some ques- 
tion whether it could be said to be legislating, as it would be doing if it 
were granting a franchise. 

There seems to be room for argument as to whether ail acts of 
executive officers or of an executive municipal govemment must be 
divided into the three classes, législative, executive, and judicial, and 
that ail acts perf ormed in a législative way are theref ore législative acts. 
It would seem that many of thèse acts might be purely executive, even 
if they involved, as has been said, some judicial détermination. They 
may hâve none of the characteristics of the enactment of législation or 
the exercise of what could properly be called the exercise of any légis- 
lative power of the state or the municipality as such. But ail such 
acts are undoubtedly governmental opérations. The Court of Appeals 
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décision seems to go so far as to hold that a court of equity has no 
jurisdiction to interfère with the exercise of governmental authority 
by a municipality until this governmental authority has passed to the 
point of purely administrative action or the carrying ont of the déter- 
mination as to which governmental authority has been exercîsed in the 
form of enacting an ordinance or resolution. 

[1] The décision of the Circuit Court of Appeals is controlling over 
the présent application in this respect, and it must be held that this 
court has no authority to détermine whether the passage of a resolution 
forfeiting a charter is purely an executive act, like the canceling of a 
contract by a single officiai involving possible judicial détermination. 
The court, therefore, cannot grant the motion to enjoin the board of 
estimate from considering and passing a resolution declaring the fran- 
chises forfeited, and the temporary injunction order must be vacated. 

In the Manhattan & Queens Case, supra, the actual décision of the 
Court of Appeals was apparently based upon the merits of the intended 
forfeiture, but the question of jurisdiction was disposed of in such a 
way as to be a part of the décision, and not a mère dictum in discuss- 
ing the case. On the présent application, as in the Manhattan & Queens 
Case, supra, the merits of the proposition hâve been brought before 
the court for considération in the alternative that jurisdiction should be 
held sufficient for such considération, and the record shows that this 
court has already issued an injunction order broad enough to prevent 
any further action, if a resolution of forfeiture should be adopted 
which would interfère with the properties in the possession of the 
receiver of this court, until an application had been made to this court 
to vacate that injunction. 

The record also shows that the alleged grounds for forfeiture are in- 
volved in other litigation in which the same questions may be finally 
determined. This outside litigation is set up in the answer filed by the 
city, as well as in the pétition of the receivers. It now appears from 
the décisions in certain of this outside litigation that some of the 
questions hâve apparently been disposed of in favor of the receivers 
and contrary to the claim of the board of estimate that it has sufficient 
ground for forfeiting the charter in question. New York Suprême 
Court in City of New York v. Richmond Light & Railroad Co., John J. 
Kuhn, as Receiver of the Richmond Light & Railroad Co., N. Y. L,. J. 
July 3, 1920, pp. 1143, 1144, and Lewis Nixon, Constituting the Pub- 
lic Service Commission of the State of New York for the First Dis- 
trict, opinion filed by Mr. Justice Tiemey on July 2, 1920, 183 N. Y. 
Supp. 922; New York Court of Appeals in People ex rel. City of 
New York v. Lewis Nixon, etc., Begg & Hume as receivers, etc., 128 
N. E. 255, opinion filed July 7, 1920; Brooklyn Rapid Transit Co. v. 
Public Service Commission, three cases, 128 N. E. 255, opinion filed 
July 7, 1920; Court of Appeals of New York, Niagara Falls Case, 
128 N. E. 247, opinion filed July 7, 1920. But with the merits of thèse 
contentions this court has now nothing to do. If the city of New York 
has no proper ground for forfeiture, this can be determined in the 
proper forum thèrefor. 
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[2] Under the décision of Ihe Circuit Court of Appeals in the Man- 
hattan & Queens Case, supra, this court has no right to détermine 
collaterally that the city of New York, through its board of estimate, 
might be acting with no foundation of law and entirely outside its 
authority, in declaring the franchises in question forfeited, if the 
board of estimate should see fit, acting under acîvice of its légal rep- 
résentatives, to attempt to pass such a resolution. But no individual 
employé or agent of the city, even if a resolution of forfeiture should 
be adopted, can, under the gênerai injunction, proceed to interfère 
with the opération of the receivers before this court has an opportunity 
to pass upon the validity of the resolution in question. Under the 
circumstances now set forth in the présent case, the restraining order 
should be continued, and the. injunction applied for granted, to the 
extent of specifically forbidding any physical interférence with the 
opérations of the receiver, or any attempted action under or enforce- 
ment of a resolution declaring the franchises forfeited, if the threat- 
ened action be taken, until application has been made to this court for 
an order vacating the injunction forbidding such action. 

Probable cause for considering the ordinance invalid is sufficiently 
made out, and the possible action under the ordinance, if adopted, is 
sufficiently imminent and threatening to give this court jurisdiction to 
issue the injunction to that extent. 

Order may be entered accordingly. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. RICHMOND LIGHT & R. CO. 

(District Court, E. D. New Tork. July 17, 1920.) 

1. Courts <S=»264(3) — Ancillary proceedings may iQvolve lltigation of separate 

issues. 

Proceedlngs ancillary to receivershlp may be brought In aid thereof, 
though they involve litlgation of other Issues. 

2. Courts ®=»264(3) — Ancillary proceedings, involving independent action, 

stiould be set forth in forro of pleadings. 

Where ancillary proceedlngs in aid of a receivershlp involve the trial 
of an independent action, they should be set forth in the form of plead- 
ings, net merely by affldavit. 

3. Rec«ivers <Ê=73 — Ancillaiy proceedings to restrain Interférence with re- 

ceiver may be instituted by affldavit. 

Ancillary proceedlngs to restrain interférence by municipal officers with 
a receiver do not involve the trial of an independent action, and may be 
Instituted by affldavit and pétition for order to show cause. 

In Equity. Suit by the Westinghouse Electric & Manutacturing 
Company against the Richmond Light & Railroad Company. On appli- 
cation for instituting contempt proceedings. Preliminary objection to 
application overruled. 

See, also, 267 Fed. 490. 

I. R. Oeland, of New York City, for the motion. 
John P. O'Brien, Corp. Counsel, and William B. Carswell, Asst. 
Corp. Counsel, both of New York City, appearing specially, opposed. 

^=7For otber cases see same topic & KEY-NUMBEÎR in ail Key-Numbered Dieests & Indexes 
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CHATFIELD, District Judge. An application for instîtuting con- 
tempt proceedings has, upon cessation by the commissioner of plants 
and structures of the varions acts complained of, been adjoumed un- 
til further application on the part of the receiver. The balance of the 
motion asking for a spécifie injunction against continued opération of 
the busses, and against further interférence with the opérations of the 
receiver, has been met by a preliminary objection which deserves some 
considération. 

[1] This contempt proceeding has been brought into this court as 
an ancillary proceeding to the action in which the receiver was ap- 
pointed. Ancillary proceedings involving even the litigation of issues 
may be brought in aid of the main action in the court in which that 
action is pending. Gas & Elec. Sec. Co. v. Manhattan & Queens Tr. 
Corp., 266 Fed. 625, Circuit Court of Appeals opinion filed February 
24, 1920; City of ShelbyviUe, Ky., v. Glover, 184 Fed. 234, 106 C. C. 
A. 376; Pell v. McCabe, 256 Fed. 512, 168 C. C. A. 18; Hume v. City 
of New York, 255 Fed. 488, 166 C. C. A. 564. 

The précise form of such ancillary proceedings would necessarily 
dépend upon the matter itself. The ancillary proceeding might hâve 
to do with a claim in which a trial by jury was demanded and could 
be had as a right. The ancillary proceeding might hâve to do with the 
ownership of certain property in the hands of the receiver and be 
équivalent to an equity action or an action of foreclosure. It may hâve 
to do with punitive or compulsory restraint to compel obédience with 
an order of the court. Gompers v. Buck Stove & Range Co., 221 U. S. 
418, 31 Sup. Ci 492, 55 L. Ed. 797. But we bave not yet reached that 
point ih this litigation, and the corporation counsel raises a preliminary 
objection that, although such proceedings may be started upon pétition, 
yet, if they are in effect équivalent to an independent suit or action, |;he 
pétition upon which they are started should be a regularly verified 
pleading, and not an affidavit, such as is ordinarily used to obtain an or- 
der tp show cause. 

The preliminary objection which was made to the pétition, in so far 
as it seemed to ask punitive relief only, illustrâtes the point. As was 
said in the Buck Stove Case, supra, if the proceeding is to be carried 
on as a criminal prosecution, it should proceed in a form which could 
properly be deemed for the purpose of vindicating the authority of the 
court only, and in which the rights of the respondent or défendant 
could be preserved. 

[2, 3] In the présent case, if the application involved the trial of an 
independent action, the respondent would bave the right to apply to 
the court to hâve the cause of action urged against him set f orth in the 
form of a pleading. But the présent application is not an ancillary suit 
in that sènse. While the issues involved may be important, the question 
is merely whether the respondent should be restrained from certain 
acts whic'h are alleged to interfère with the receiver. An order to show 
cau,se and ancillary proceedings of this sort do not require the employ- 
ment of pleadings, such as would be necessary in the institution of an 
action. 
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The preliminary objection will be overruled, and the teiiiporary re- 
straining order continued until the matter of punishment for contempt 
is further brought on for hearing, when an answer to the merits of the 
motion may be interposed. 



UNITED STATES v. NEZ PERCE COUNTY, IDAHO, et al. 

(District Court, D. Idaho, 0- D. On Motion to Dismiss Complalnt, June 1, 

1916. On Motion to Dismiss Amended Bill of Complaint, 

February 27, 1917.) 

1. Indians <S=>15(3) — Construction of statute; "noncompetent" Indians are 

those without f ull power of aliénation. 

In Act March 1, 1907 (Comp. St. § 4225), providing that "any non- 
competent Indlan," who lias an allotment of land in severalty subject to 
restrictions on aliénation, or an interest in such an allotment by in- 
heritance, may sell the same under such rules and régulations as the 
Sccretary of the Interior may prescribe, the word "noncompetent" is not 
used as denoting mental ineapacity, but as descriptive of any Indlan who 
holds only under a trust patent, and is inclusive of ail Indians who are 
without full power to alienate their property. 

2. Taxation <@=>181 — Land bought with proceeds of trust allotment to In- 

mans exmipt frooi taxation. 

Where trust allotments of Indians are sold as authorized by Act Marcb 
1, 1907 (Comp. St. i 4225), with the consent of the allottees, and the pro- 
ceeds invested in other lands, whlch are also held in trust for them, 
auch substituted lands are exempt from taxation. 

In Equity. Suit by the United States against Nez Perce County, 
Idaho, and others. On motion to dismiss bill Denied. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Charles L,. McDonald, of lycwiston, Idaho, and Henry S. Gray, of 
Portland, Or., for défendants. 

On Motion to Dismiss Complaint, 

DIETRICH, District Judge. The plaintifif seeks a decree declaring 
invalid the proceedings of the défendant county, whereby taxes were 
levied upon five différent tracts of land held by "Théodore Sharp, 
superintendent of Ft. Lapwai Indian School, in trust," severally, for 
certain Nez Perce Indians, who, it is alleged, still maintain their tribal 
relations and are wards of the government. In brief , it is shown that 
thèse Indians are allottees on the Nez Perce Indian réservation, and 
that with their consent the government sold the lands allotted to them, 
and with the proceeds thereof purchased the lands in question, and 
holds the title in trust for them. 

[ 1 ] The contention of the plaintiff is that, inasmuch as, up to the 
time of the sale, the original allotment was held in trust for the al- 
lottee, and was therefore exempt from taxation, the proceeds of the 
sale are likewise exempt. The défendants concède the gênerai propo- 
sition that during the trust period Indian allotments cannpt be taxed, 

@=9For otber cases see same toplc & KEY-NUMBBR io ail Key-Numbered Dlgests & Iiict«Xea 
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and aiso that, if such allotment is sold under warrant of law, the pro- 
ceeds of the sale continue to be exempt. It is contended, however, 
that there is no authority for making such sale until after the termina- 
tion of the trust period, and that the attempted sales hère were void, 
and that therefore in law the government still holds in trust the original 
allotment, which continues to be exempt from taxation, and that 
therefore the lands in question cannot be deemed to represent the pro- 
ceeds of the sale of exempt property. 

Upon examination I hâve not been able to find any statute author- 
izing a sale of allotted lands until after the termination of the trust 
period, and I am therefore inclined to sustain the defendant's position. 
It is now suggested in the written brief filed upon behalf of the gov- 
ernment that in fact it can be shown that the lands in question were 
purchased with the proceeds of heirship lands, which admittedly the 
Secretary of the Interior has the power to sell ; but in the absence of 
appropriate avérments I cannot give heed to such a statement. The 
motion to dismiss must be disposed of upon the facts alleged in the 
complaint, and upon those alone. 

[2] The further contention is made upon behalf of the défendants 
that, even if it should appear that the lands in question were purchased 
with the proceeds of heirship lands, the fact would not avail the plain-, 
tifï, for the reason, as contended, that the Secretary of the Interior 
has no authority under the law to reinvest such funds, but may only 
deposit them in an approved bank, This view seems to be predicated 
upon the Act of June 25, 1910 (Comp. St. § 4226), where it is provided: 

"That hereafter any United States Indian agent, superintendent, or other 
disbursing agent of the Indian service may deposit Indian moneys, Indivldual 
or tribal, coming into his hands as custodian, in such bank or banks as he 
may sélect : Provided, that the bank or banks so selected by him shall flrst 
exécute to the said disbursing agent a bond, with approved surety, In such 
amount as will properly safeguard the funds to be deposited." 

But I am inclined to think that the authority thus conferred is per- 
missive, and not mandatory. It will be noted that the statute further 
provides that heirship funds "shall be paid to such heir or heirs as may 
be compétent and held in trust subject to use and expenditure" for in- 
compétent heirs. Apparently, therefore, if the Indian heir is com-' 
pètent, the proceeds arising from the sale of the heirship lands may be 
paid directly to him, and if incompétent they may be held intact, or 
may, within the discrétion of the Secretary of the Interior, be used 
and expended for his use and benefit. However, this question is not 
directly before us at this juncture, and I do not finally décide it. 

The motion will be allowed, and the plaintifï given 30 days in which 
to amend. 

On Motion to Dismiss Amended Complaint. 

I find it necessary to revise the view I formerly entertained as to the 
power of Indians to dispose of allotted lands held under trust patents 
or under patents with restrictions against aliénation. By the Act of 
March 1, 1907 (34 Stat. 1018 [Comp. St. § 4225]), it is provided: 

"That any noncompetent Indian to whom a patent containlng restkctlons 
against aliénation bas been issued for an allotment of land in severalty, under 
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aîiy law or treaty, or wBo may hâve an interest in any allotment by inheritance, 
may sell or convey ail or any part of such allotment or such inherited inter- 
est on such terms and conditions and under such rules and régulations as the 
Secretary of the Interior may prescribe, and the proceeds derived therefrom 
shall be used for the benefit of the alloïlee or heir so disposing of his land 
or interest, under the supervision of the Commissioner of Indian Affairs." 

In passing upon the original motion, the meaning of the term "non- 
competent," as hère used, was not discussed, and I accepted it as being 
the équivalent of "incompétent," and as implying légal incapacity, due 
to nonage, imbecility, or insanity. But upon f urther considération I 
am persuaded that such restriction is too narrow. While undoubtedly 
the "competency" of an Indian is generally understood to imply a 
mental capacity, it is to be inferred, from expressions in both the acts 
of Congress and in reported judicial décisions, that there is in the 
législative and judicial mind a close connection between the mental 
Status of the Indian and his power or right to alienate his land, and 
that therefore in practice the légal power to alienate implies mental 
competency, and, upon the other hand, the absence of such power or 
right implies incompetency. For example, by section 6 of the act of 
1887, as amended by Act May 8, 1906 (34 Stat. 182 [Comp. St. § 
4203]), it is provided: 

"That at the expiration of the trust period and when the lands hâve been 
conveyed to the Indians by patent in fee, as provided in section 5 of this 
act, then each and every allottee shall hâve the benefit of and be subject to 
the laws, both civil and criminm, of the state or territory in which they may 
réside." 

Whatever may be the actual mental status of the Indians at the end 
of the 25-year period, there is hère an assumption of their légal com- 
petency at that time, with ail the rights and responsibilities of full citi- 
zenship. Again, by the provisions of section 1 of Act June 25, 1910 (36 
Stat. 855 [Comp. St. § 4226]), the Secretary of the Interior is— 

"authorized in his discrétion to issue a certiflcate of competency, upon appli- 
cation therefor, to any Indian, or, in case of his death, to his heirs, to whom a 
patent in fee containing restrictions on aliénation has been or may hereafter 
be issued, and such certiflcate shall hâve the effect of removing the restric- 
tions on aliénation contained in such patent." 

The certification of the competency of the grantee under a restricted 
patent thus ipso facto opérâtes to revise the patent. See, also, United 
States V. Debell, 227 Fed. 775, 142 C. C. A. 299, and United States v. 
Nice, 241 U. S. 591, 36 Sup. Ct. 696, 60 L. Ed. 1192. While, there- 
fore, it may render the language of the provision above quoted from 
the Act of March 1, 1907, somewhat tautologous, the view seems to be 
unavoidable that Congress intended to use the term "noncompetent" 
as descriptive of an Indian holding only a trust patent or other patent 
containing restrictions against aliénation, or, what is perhaps the 
équivalent, an Indian to whom, even though he may be actually com- 
pétent, a certiflcate of competency has not been issued by the Secretary 
of the Interior, and that therefore the description "noncompetent 
Indian" is inclusive of ail Indians who are without full power to 
alienate their property. Putting it in another way, while as applied to 
267 P.— 32 
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Indians the terms "compétency" and "noncotnpetency" or "incom- 
petency" are used in their ordinary légal sensé, there is a presumption, 
conclusive upon the courts, that until the restriction against aliénation 
is removed in the manner provided by law, either through the lapse of 
time or the positive action of the Secretary of the Interior, the allottee 
continues to be an "incompétent" Indian, at least in so far as concerns 
the land to which the restriction relates. That being true, whatever 
may hâve been the status of the Indians referred to in the complaint, 
it was within the power of the Secretary of the Interior to sell or 
authorize the sale of their allotments, and use, or permit the allottees 
to use, the proceeds of such sales for the purchase of the property 
which the défendant county asserts the right to tax. In other 
words, if the Indians were "compétent," a sale could be consummated 
under the Act of May 8, 1906, and if they were "noncompetent" or 
"incompétent" it could be eflfected under the provision above quoted 
from the Act of March 1, 1907. 

I see no reason for changing the view originally expressed touching 
the other question submitted. Accordingly, the motion will be denied, 
and the défendants will be given 30 days from the date hereof in which 
to answer. 



MABKLE et al. t. KIBEENDALL, Internai Revenne CoUector. 

(District Court, M. D. Pennsylvanla. September 27, 1920.) 
No. 287. 

1. Internai nvenne <S=328 — Collection of tax imposed ag^nst eorporation 

after expiration of charter cannot lie restrained. 

Whether a corporation continuing business after tbe expiration of its 
charter is conducting the business as a corporation or as a copartnership 
Is a question within the jurisdiction of the coUector of internai revenue 
to détermine in assessing tbe lucome ând excess profits tax, so that the 
collection of such tax cannot be restrained under Rev. St. i 3224 (Comp. 
St. § 5947), prohibitlng suits to restrain the assessment or collection of 
any tax. 

2. Internai reiTMiue <@==>S8 — ^Distraint of property cannot be restrained, ludees 

exemption fnmi llability is dear. 

TJnless it appears clear beyond doubt that property seized or about to be 
seized by the coUector of internai revenue to satisfy an Income and ex- 
cess profits tax is not liable for such assessment, the court will not inter- 
fère to restrain distraint and sale, under Rev. St. § 3224 (C!omp. St. § 5947). 
forbidding suits to restrain the collection of a tax. 

In Equity. Suit by Alvan Markle and others against Fred C. Kirk- 
endall, CoUector of Internai Revenue for the Twelfth District of Penn- 
sylvanla. On motion to dismiss the bill. Motion granted, and bill dis- 
missed. 

John H. Bigelow, of Hazelton, Pa., for plaintifïs. 

R. h. Bumett, U. S. Atty., of S'cranton, Pa., for défendant 

WITMER, District Judge. The plaintififs, Alvan Markle and others, 
hâve filed this bill in equity to enjoin Fred C. Kirkendall, coUector of 

C=>For oUier cases see sanie topio & KBY-NUMBER In ail Key-Numbered Dlgests A Indexée 
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internai revenue of this the Twelfth district of Pennsylvania, from dis- 
training and selling certain real and personal property in payment of 
an income and profit tax assessed by him against the Hazelton Manu- 
f acturing Company. 

The bill allèges that the plaintiffs and numerous other persons are 
copartners doing business as the Hazelton Manufacturing Company, 
engaged in the business of manufacturing caskets and coffins, and gên- 
erai planing mill work ; that they own certain described real and Per- 
sonal property used in connection with such manufacturing business, 
and that the défendant collecter, claiming that the plaintiffs and asso- 
ciâtes in business "comprise a corporation and joint-stock association 
did on March 17, 1919, unlawfully and without légal warrant impose 
such income and excess profits tax against the Hazelton Manufacturing 
Company as a corporation; and that on April 15, 1919, the coUector 
and his deputies entered upon their premises and threatened to seize and 
distrain upon ail of plaintiffs' personal property, and to proceed by 
bill in equity to sell their land owned and held by them as a copartner- 
ship in satisfaction of the taxes assessed against the corporation. 

The bill further allèges that plaintiffs had tendered a partnership 
return to the collector, which he unlawfully refused, and that he theii 
levied the tax in suit ex parte, and not in pursuance of any return made 
by them ; that the collector intends to sell their property to pay the tax 
levied, and that if he does so it will cause them irréparable loss and 
damage ; that plaintiffs hâve no adéquate remedy at law, and they pray 
for relief. 

The défendant has filed a motion to dismiss the complaint for lack 
of jurisdiction. One of the reasons assigned in support of the motion, 
and the only one that requires considération, is that, being a suit to re- 
strain the collection of a tax, it may not be maintained because it falls 
within the provisions of section 3224, R. S. U. S. (Comp. St. § 5947), 
which provides that — 

"No suit for the purpose of restrainlng the assessment or collection of any 
tax shall be maintained In any court." 

That a suit can be maintained to restrain the collection of taxes is 
not questioned. Plaintiffs concède that it may not be donc. They in- 
sist, however, that taxables are only disqualified from maintaining such 
suit. For instance, the Hazelton Manufacturing Company, against 
whom the tax is assessed as a corporation, if a taxable, and being ag- 
grieved, could find redress only by pursuing the provisions of sections 
3220, 3226, and 3227, R. S. U. S! (Comp. St. §§ 5944, 5949, 5950), in 
paying under protest, by appeal, and ultimately by suit at law ; yet it is 
argued it did not apply to the plaintiffs, whose property was being 
seized for taxes not assessed against them, not being parties to the pro- 
ceedings, hence being unable to avail themselves of the remédies pro- 
vided by statute. 

Plaintiffs' bill further sets forth that the Hazelton Manufacturing 
Company was incorporated March 12, 1883, for a period of 20 years, 
and that by virtue of its limitation contained in its charter of incorpo- 
ration its corporate existence expired April 12, 1903, and that no action 



500 267 FEDERAL BHPOHTEB 

has been taken since to extend, renew, or revive its charter. It is fur- 
thermore insisted that upon the dissolution of the corporation the 
stockholders became partners, and the property is now theirs, and the 
business conducted by them as copartners. 

[ 1 ] Whether the property is owned and the business of the Hazel- 
ton Manufacturing Company is conducted by it as a corporation or as 
a copartnership is the question presented. Whatever may be the ulti- 
mate conclusion, it is évident that the collecter is proceeding against a 
person within his jurisdiction, the Hazelton Manufacturing Company, 
and its property held either as a corporation or as a copartnership. 
Whichever is the fact need not be decided hère. AU that need be said 
is that the matter is in dispute, and it is therefore not clear that the 
proceeding on the part of the commissioner is an absolute nullity. Un- 
less it clearly so appears, interférence by a court of equity will not be 
sanctioned. As was said in Kissinger v. Bean, CoUector, Fed. Cas. No. 
7,853 : 

"If the plaintiff Is within a class of persons against whom the commissioner 
may make assessments, though his proceedings be ever so Irregular and er- 
roneous, the court cannot Interfère. * * • If by posslbillty he can be 
brought within the terms of the law, though the commissioner may hâve made 
an erroneous décision in that regard, the proceeding is not vold. It is not a 
nullity, so as to authorize this court to arrest the collection * • • by in- 
junction." 

[2] And whatever may be said regarding the assessment against 
the person applies with equal force to the property against which the 
collector is proceeding in order to secure the assessment made by him. 
Unless it appears clear beyond doubt that the property seized or about 
to be seized is not liable for such aâsessment, the court will not inter- 
fère, since the statute includes the collection of the tax as well as the 
assessment in its inhibitive mandate. Snyder v. Marks, 109 U. S. 189, 
3 Sup. et. 157, 27 L. Ed. 901; Dodge v. Osborn, 240 U. S. 118, 36 
Sup. Ct. 275, 60 L. Ed. 557; Dodge v. Brady, 240 U. S. 122, 36 Sup. 
Ct. 277, 60 L. Ed. 560. 

It may be conceded that in the présent case great hardship is im- 
posed by demanding that the assessment be first paid before an action 
can be brought for its recovery. As much may be said for nearly ail 
cases of this character, however, it is well understood that the court 
may not interfère with the collection of taxes on the ground of any 
such considération, if at ail. Mr. Justice Miller, delivering the opinion 
of the court in State Railroad Tax Cases, 92 U. S. 575, 23 L, Ed. 663, 
recognizing this fact, says: 

"It shows the sensé of Congress of the evils to be feared if courts of Justice 
could, in any case, interfère with the process of coUeeting the taxes on which 
the government dépends for its continued existence. It is a wise policy, 
[having référence to the provisions of Rev. Stat. § 3224]. It Is founded in the 
simple philosophy, derived from the expérience of âges, that the payment of 
taxes has to be enforced by.summary and strlngent means against a reluctant 
and of ten adverse sentiment ; and to do this successfuUy, other Instrumentali- 
ties and other modes of procédure are necessary than those which belong to 
courts of justice." 
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Realizing that by thèse means injustice is sometimes done, Congress 
has provided a complète System of corrective justice in regard to ail 
taxes imposed and collected, founded upon appeals within the execu- 
tive department, and, if the aggrieved does not obtain satisfaction in 
this mode, he may hâve his day in court by suit against the coUecting 
officer for recovering the tax paid. 

Defendant's motion is allowed. Plaintiffs' bill is dismissed. 



UNITED STATES v. ONE MACHINE FOE CORKING BOTTLES, etc. 

(District Court, W. D. Washington, N. D. April 26, 1920.) 
No, 4537. 

1. Criminal law <S=>163 — ^Forfeiture procceding after conviction for illicit dis- 

tilling, not objectionable as a double penalty. 

That défendant had been convicted of illicit distilling does not deprlve 
the court of authority to condemn or forfeit the property involved, under 
the rule against invoking a double penalty or punishing défendant twlce 
for the same offense ; the forfeiture proceeding being a proceeding In rfem, 
and comprehended within the penalty flxed by statute. 

2. Internai reiyenue <^=46 — Forfeiture for illicit £stilling not limited to prop- 

erty used in the illégal opération, "personal property." 

Money and a cashier's check found on premisess of one convicted of il- 
licit distilling, in such relation to the contraband articles and apparatus 
used in the opération of distilling as to raise a clear inference that they 
■were the proceeds of the illégal enterprise, and used in the opération and 
carrying forward of such business, held subject to forfeiture, as against 
the objection that such property was not used in the opération of the il- 
légal enterprise; for money, as well as a certlfied check, is "personal 
property," within Rev. St. SS 3258, 3281, 3453 (Comp. St. $S 5994, 6021, 
6355). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Personal Property.] 

Forfeiture Libel. Proceeding by the United States against One 
Machine for Corking Bottles, etc. Property decreed forfeited. 

Robert C. Saunders, U. S. Atty., of Washington, D. C. 
Wm. R. Bell, of Seattle, Wash., for défendant. 

NETERER, District Judge. A libel of information was filed, pray- 
mg condemnation and forfeiture of corking machine, shotgun, copper 
kettles, rubber hose, $1,100 in currency, one cashier's check for $600 
unindorsed, copper still, and other property, ail of which it is charged 
^ere used and intended to be used in the manufacture of distilled 
spirits contrary to law. 

The défendant by answer admits the ownership of the property, and 
that it was found in a building belonging to the claimant, admits that it 
was taken possession of by the agents of the government, together with 
approximately 400 gallons of wine and 16 gallons of raisin brandy, and 
further states his readiness and willingness to pay to the coUector of 
internai revenue whatever may be determined just and proper, "in 

<g=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indeiee 
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settlement of his civil and criminal liability under section 3229 of the 
Revised Statutes [Comp. St. § 5952], * * *" and prays return 
of the property. 

[1] The défendant was indicted, being charged with violation of 
section 3281 (Comp. St. § 6021), carrying on the business of a distiller 
without complying with the statute. He was duly tried and convicted, 
and conviction was affirmed by the Circuit Court of Appeals (Pinasco 
V. U. S., 262 Fed. 400), and forfeiture is sought pursuant to the pro- 
visions of statute. At the time of the trial of this case it was conceded 
by counsel for the défendant that the allégations of the libel were true, 
and consented to forfeiture of ail property except the money and 
check, as to which authorities were to be presented challenging the 
government's right. It is now contended in the argument presented 
that the défendant, having been convicted under an indictment in- 
volving the very same acts and évidence involved herein, that the court 
is without authority to condemn or forfeit the property involved, and 
that it would be invoking a double penalty, or punishing the défendant 
twice for the same offense, and that the property sought to be con- 
demned is not included within the scope of the statute. As to the 
double penalty, suffice it to say that this is a proceeding in rem, and is 
comprehended within the penalty fixed by statute. U. S. v. 3 Copper 
StiUs (D. C.) 47 Fed. 495; Wood v. U. S., 204 Fed. 55, 122 C. C. A. 
369. 

[2] Section 3281 (Comp. St. § 6021) provides that— 

"AU Personal property owned by or. in possession of any person who has 
permitted or suffered any buildings • • * to be used for purposes of in- 
gress or egress to or from such distlllery, whIch shall be found in any such 
building, yard, or ènclosure, and ail the rlght, tltle, and Interest of every per- 
son in any premises used for ingress or egress to or from snéh distlllery^ who 
has knowingly suffered or permitted such premises to be used for such ingress 
or egress, shall be forfeited to the United States." 

Section 3258 (Comp. St. § 5994) provides that— • 

"Every stiU or dlstilling apparatus not so registered, together with ail Per- 
sonal property in the possession or custody, or under the control of such per- 
son, and found in the building, or in any yard or ènclosure connected with 
the building in whlch the same may be set up, shall be forfeited." 

Section 3453 (Comp. St. § 6355) provides that— 

"AU goods, wares, merchandise, articles, or objects, on which taxes are 
imposed, which shall be found in the possession, or custody, or within the con- 
trol of any person, for the purpose of being sold or removed by him in fraud 
of the Internai Bevenue Laws, or with design to avoid payment of said taxes, 
may be seized by the coUeetor or deputy * * * and shall be forfeited to 
the United States; • * • and ail tools, implements, instruments, and 
Personal property whatsoever, in the place or building, or within any yard 
or ènclosure where such articles or raw materials are found, may also be 
seized by any collector • • • as aforesaid, and shaU be forfeit- 
ed. * • *" 

Each section provides for a forfeiture of ail property. 

Défendant seeks to apply the rule ejusdem generis to the interpréta- 
tion of the provisions of the statute, limiting it to property only which 
was used in the opération of the illégal enterprise, and cites, in support 
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of his contention, Creditor's Collection Association v. Bisbee, 80 
Wash. 358, 141 Pac. 886, in the state Suprême Court. While this case 
has no application, it is proper to say that it was reversed by the Su- 
prême Court in Lemagie v. Acme S'tamp Works, 98 Wash. 34, 167 
Pac. 60. At 98 Wash. 38, 167 Pac. 62, the Suprême Court, referring 
to the Creditor's Collection Ass'n v. Bisbee, supra, said: 

"That case has been severely critized. In re Crook, 219 Fed. 979, Neterer, 
District Judge, where the cases cited and relied upon as sustainlng the déci- 
sion in the Bisbee Case were analyzed and interpreted differently. In Hills v. 
Joseph, 229 Fed. 865, on an appeal from a similar décision by Neterer, Dis- 
trict Judge, where the debtor selected merchandise from his stock, involving 
the same subdivision of the exemption statutes, Kudkin, J., for the Circuit 
Court of Appeals, also analyzes and distinguishes the questions involv- 
ed * * •" 

— and affirmed the lower court. And (98 Wash. at page 41, 167 Pac. 
63), the Suprême Court said: 

"Since no long-establlshed public practice has evolved upon the décision in 
the case of Credltors' Collection Association v. Bisbee, supra, and no rule of 
property has grown up thereou, we feel under no uecessity of observing the 
rule of stare declsls In this case, nor any compunction in overniling it. We 
feel compelled to overrule that case In order to promulgate the correct rule 
of law for the future." 

Money is personal proî)erty (In re Crook, supra), as well as a certi- 
fied check. A reading of the several provisions of Congress, with re- 
lation to the forfeiture of personal property found upon the premises 
in which illicit spirits are distilled, makes clear the intent to forfeit 
Personal property, whether it is subject to the spécial tax or not. The 
money and the check were found in such a relation to the contraband 
articles and apparatus, from which a clear inference can be made to 
justify the conclusion that it was the proceeds of the illégal enterprise, 
and used in the opération, and carrying forward of such business. 

I think the right to forfeit this property is clearly contemplated by 
the laws of the United States. U. S. v. Quantity of Rags, 27 Fed. 
Cas. 638. 

Form of decree may be presented. 
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LOVELACE et al. v. SOUTHWESTERN PETROLEUM CO. et aJ. 

(District Court, E. D. Kentucky, at Catlettsburg. Septeinber 25, 1919.) 

No. 524. 

1. Deeds <S=>95 — ITnambiguous word not subject to construction. 

If a Word used in a deed bas a deflnlte meaning in the common, popnlar, 
understandlng, it must be given that meaning, and It cannot be shown, to 
change the effeet ot the instrument, that the parties afterward treated It 
as having a différent meaning. 

2. Mines and minerais «S^aSSCS) — Réservation of "minerais" indudes oU. 

A réservation in a deed of "ail the minerais In, on, or under" the land 
conveyed held to Include oll under the surface. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Minerai.] 

3. Mines and minerais <S=>55(S) — "Minerais" defined. 

The Word "minerais," In Its popular meaning, indudes petroleum. 

At Law. Action by Ollie Lovelace and others against the South- 
western Petroleum Company and others. On motion to direct ver- 
dict for défendants. . Motion granted. 

Judgment affirmed 267 Fed. 513. 

J. F. Stewart and S. S. Willis, both of Ashland, Ky., for plaintiffs. 
Stephen T. Davis, of Winchester, Ky., knd Robert H. Winn, of 
Mt. Sterling, Ky., for défendants. 

COCHRAN, District Judge. This case involves the construction 
of two deeds, the deed from the Millers Creek Lumber Company to 
John S. Robinson, made the 8th day of January, 1908, and the deed 
from John S. Robinson and wife to Pendergrass, made December 8, 
1910. The question presented as to the first deed is whether or not 
the grantor reserved one half of the oil rights in the lands covered 
thereby, and as to the other whether John S. Robinson, by the deed of 
December 8, 1910, passed to Pendergrass his half of the oil rights ac- 
quired under the Millers Creek Lumber Company deed. Those are 
the two questions. 

The réservation in the first deed is of ail of the minerais in, on, or 
under the lands described thereiri. It is a réservation of one-half — I 
should say, of ail — of the minerais in, on, or under the lands de- 
scribed in the deed. Was that a réservation of one-half of the oil? 
The claim of the plaintiffs is that it was not, that the réservation did 
not include the oil that was in the land, and they make that out by 
taking the position that both parties, grantor and grantee, by subsé- 
quent deeds show that they did not understand the word "minerais" to 
include "oil"; i. e., that both parties to that deed thereby construed 
the word "minerais" not to include "oil." 

[1] Now, assuming for the sake of the argument, that thèse sub- 
séquent deeds indicate that the grantor and grantee in that deed did 
not understand the word "minerais" to include "oil" ; can any effeet be 
given to this except on the basis that tlie réservation was ambiguous ? 
If the réservation is ambiguous, the subséquent construction by the 

@=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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parties of the réservation may be resorted to ; but, if the réservation 

is not ambiguous, it cannot be affected by subséquent interprétation. 

As expressed in a quotation by Judge Winn from Judge Holmes: 

"If a deed says 500 feet, and there is nothing in the deed tending to show 
that they didn't intend 500 feet, it cannot be otherwise shown that the parties 
meant 500 inches." 

If the instrument says 500 feet, that is not ambiguous, and there 
is nothing in the deed creating an ambiguity, so it cannot be shown 
that the parties meant inches. The parties are to be taken to hâve 
meant what they hâve unambiguously stated. Another illustration 
that he uses there is, if in an instrument a man referred to the Bunker 
Hill Monument, it cannot be said that he intended the Old South 
Church. That rule is applied to the construction of deeds, contracts, 
and statutes, and is applicable to the interprétation of ail documents. 
An unambiguous document cannot be shown to mean what it does 
not say, and an unambiguous document is taken to mean what it says. 
The Suprême Court has applied that rule to statutes in some striking 
language in the case of Board of County Commissioners of County of 
Lake v. Frank W. RoUins, 130 U. S. 662, 9 Sup. Ct. 651, 32 !.. Ed. 
1060, where Justice I^amar says: 

"To get at the thought or meaning expressed in a statute, a contract, or a 
constitution, the flrst resort, in ail cases, is to the natural significance of the 
words, in the order of grammaticg.! arrangement, in which the framers of 
the instrument hâve placed them. If the words convey a deflnite meaning, 
which involves no absurdlty, nor any contradiction of other parts of the 
instrument, fhen that meaning apparent on the face of the instrument must 
be accepted, and neither the courts, nor the Législature hâve the rlght to add 
to it or take from it. [Cases cited.] So, also, where a law Is expressed in 
plaln and unambiguous terms, whether those terms gênerai or limited, the 
Législature should be intended to mean what they hâve plainly expressed, and 
consequently no room is left for construction." 

In HamiUon v. Rathbone, 175 U. S. 414, 20 Sup. Ct. 155, 44 I.. Ed. 
219, Justice Brown says: 

"The gênerai rule is perfectly well settled that, where a statute is of doubt- 
ful meaning and susceptible upon Its face of two constructions, the court may 
look Into prlor and contemporaneous acts, the reasons which indueed the act 
in question, the mischief s intended to be remedied, the extraneous circum- 
stances, and the purpose intended to be accomplished by it, to détermine its 
proper construction. But where the act is clear upon Its face, and when, 
standing alone, it is fairly susceptible of but one construction, that construc- 
tion must be given to it. • • * Indeed, the cases are so numerous in this 
court to the effect that the province of construction lies wholly within the 
domain of ambiguity, that an extended review of them is quite unnecessary. 
The whole doctrine applicable to the subject may be summed up in the 
single observation that prior acts may be resorted to to solve, but not to 
create an ambfguity." 

[2] So, then, we must approach this réservation. The construc- 
tion by the grantor and grantee on the word that they used has no 
bearing, and can be given no efïect, unless you first détermine that the 
réservation is ambiguous. The réservation is of one-half of ail the 
minerais, but it is a réservation of ail of the minerais, and it is not 
simply a réservation of ail of the minerais, but it is a réservation 
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of ail of the minerais in, on, and under the lands. You can liardly 
get a more sweeping réservation than "ail the minerais in, on, 
and under the lands." Now, is the word "minerais" an amhigu- 
ous word ? In determining whether it is ambiguous, whether it covers 
the oil, I accept the position taken in the case of Dunham v. Kirkpat- 
rick, 101 Pa. 36, 47 Am. Rep. 696, where it is said that the word is to 
be construed as the masses of mankind understand it, or in the language 
of the Suprême Court in the case of Burke v. Southern Pacific, 234 U. 
S. 669, 34 Sup. Ct. 907, 58 L,. Ed. 1527, according to the ordinary and 
popular sensé of the word. 

Is or not the popular sensé of the word "minerais" that it includes 
oil? Does or not the mass of mankind take it that the word "min- 
erais" does include oil? Is there any question as to that? A start- 
ing place on that question is the Suprême Court of the United States, 
what it has said in the case of Northern Pacific Railroad Co. v. 
Soderberg, 188 U. S. 526, 23 Sûp. Ct. 365, 47 L,. Ed. 575, and Burke 
V. Southern Pacific Railroad Co., 234 U. S. 669, 34 Sup. Ct. 907, 58 
ly. Ed. 1527. In the Soderberg Case they had up the question wheth- 
er the word "granité" was a minerai, and in the Burke Case they 
had up the direct question whether oil was minerai, and the question 
was treated, not as to whether scientifically granité in the one case 
and oil in the other case was a minerai, but whether, according to the 
ordinary and popular sensé of the word, the word as used by the mass 
or bulk of mankind, the word "minerais" in the one case included 
granité and in the other oil. In the Soderberg Case the plaintifï con- 
tended that the word "minerais" only included metals. 

I should hâve said, before I entered upon the subject of whether 
the word "minerais" is ambiguous or not, that the question is wheth- 
er the words "minerais," if used alone or with the sweeping language, 
"ail the minerais in, on, and under the land," is ambiguous, not wheth- 
er there is ambiguity when, in connection with the word "minerais," 
other spécifie words, that may aflfect the meaning to be given to the 
word "minerais," are used. It must be conceded that there may be 
ambiguity as to the meaning of the word "minerais" where there are 
other words in the deed that hâve a bearing on the question as to 
what the minerai is, the particular substance that was intended to be 
included. In such case the other word or words used may go to show 
that the word "minerais" in that particular instrument was not in- 
tended to include oil. 

The most striking case of that sort is the West Virginia case (Suit 
V. A. Hochstetter Oil Co., 63 W. Va. 317, 61 S. E. 307), where the 
grant was of "ail the minerais, coal," etc. The Suprême Court of 
West Virginia held that the word "coal" was an intensification of the 
word "minerais," and hence did not include oil. There may be other 
spécifie words which may create an ambiguity as to the sensé in which 
the word "minerais" is used. But hère there are not spécifie words, 
nothing said except the broad and sweeping language of "in, on, and 
under." No ambiguity exists, unless ambiguity inheres in the word 
"minerais" when used solely and by itself. 

In the Soderberg Case, as statedj the contention that the Suprême 
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Court had to décide was whether the word minerais only included 
metals. After disposing of the contention that it should not be lim- 
ited to metals, it goes on to show affirmatively and positively that it 
includes granité. It says: 

"The rullngs of the Land Department, to which we are to look for the con- 
temporaneous construction of thèse statutes, hâve been subject to very little 
fluctuation, and almost uniformly, particularly of late years, hâve lent strong 
support to the theory of the patentée that the words 'valuable minerai deposits' 
should be construed as including ail lands chiefly valuable for other than 
agricultural purposes, and particularly as including nonmetallic substances, 
among which are held to be alum, asphaltum, borax, guano, diamonds, gypsum, 
resin, marble, mica, slate, amber, petroleum, limestone, building stone and 
coal. [That now is the construction of the Land Department and they laid 
down that rule.] The cases are far too numerous for citation, and there Is 
practically no confllct In them. The décisions of the state courts hâve also 
favored the same interprétations. Thus in Gibson v. Tyson, 5 Watts, 34, 
chromate of Iron was held to be Included in a réservation of ail minerais. 
In Hartwell v. Camman, 10 N. J. Eq. 128, 64 Am. Dec. 448, a grant of 'ail 
mines, minerais, open or to be opened,' was held to include paint stone, on 
the ground that it was valuable for its minerai properties ; the court distinctly 
repudiating the idea that the terra should be conflned to metals or metallic 
ores.' In Funk v. Haldeman, 53 Pa. 229, and in Glll v. Weston, 110 Pa. 313, 
1 Atl. 921, petroleum was held to be minerai, although the act authorizing 
the lease of mining lands was passed before petroleum was discovered. See, 
also, Gird v. California Oil Company, 60 Fed. 531. The same principle was 
extended in Westmorland & Go. Natural Gas Company v. De Witt, 130 Pa. 235, 
5 L. R. A. 731, 18 Atl. 724, to natural gas, which was said to be a minerai 
ferœ naturœ." 

For some reason no mention is made of the case of Dunham v. 
Kirkpatrick. I think probably in the brief it was cited. 

"In Armstrong v. Lake Champlain Granité Co., 147 N. T. 495, 42 N. E. 186, 
a conveyance of 'ail minerais and ores' was held to include granité subsequently 
discovered on the premises, though it would not pass under the name of 
'minerai ores.' In Johnston v. Harrington, 5 Wash. 78, 31 Pae. 316, the Su- 
prême Court of that state thought it would hardly be disputed that stone was 
a minerai, though it seems inconsistent with the subséquent case, in the same 
volume, of Wheeler v. Smith, 5 Wash. 704, 32 Pac. 784, holding that the term 
'minerai' was only intended to embrace 'deposits of ore.' The rullngs of the 
English courts bave, with a possible exception in some earller cases, adopted 
the construction that valuable stone passed under the définition of minerais. 
Said Baron Parke in Rosse v. Wainman, 14 Mees. & W. 859, 872 : The term 
'minerais,' * * • though more frequently applled to substances contalning 
metals, in its proper sensé includes ail fossll bodles, or matters dug out of 
mines ; and Dr. Johnson says that ail metals are minerais, but ail minerais 
are not metals ; and mines, according to Jacob's Law Dictionary, are quarries 
or places where anything is digged ; and in the Tear Book, 17 Rdw. III, c. 7, 
miner.se pierre and de charbon are spoken of. Beds of stone, which may be dug 
by winning or quarrying, are therefore properly minerais, and so we think 
they must be held to be in the clause in question, bearing in mlnd that the 
object of the act was to give the surface for cultivation to the commoners and 
to leave in the lord what it did not take away for that purpose. This case 
was foUowed in Micklethwait v. Wipter, 6 Exch. 644, in which the same act 
of Parliament was held to include stone dug from quarries. In Midland Rail- 
way Oo. V. Checkley, L. R. A. 4 Eq. 19, stone for road making or paving was held 
to be a minerai ; the Master of the Rolls observing : 'Stone is, in my opinion, 
clearly a minerai, and in fact everything except the mère surface which is 
used for agricultural purposes. Anything beyond that, which is useful for 
any purpose whatever, whether it is gravel, marble, flre clay, or the Uke, cornes 
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wlthin the word "minerai" when there is a réservation of the mines and 
minerais from a grant of land.' In Midland R. Co. y. Hauncliwood Brick & 
Tile Co., L. H. 20 Cli. Div. 552, brick elay was held to be a minerai ; and in 
Hext V. Glll, L. B. 7 Ch. 699, the Honse ôf Lords held that china elay, and 
every substance which may be obtained 'from underneath the surface of the 
earth for the purpose of profit,' was a minerai, unless there is something in 
the context or In the nature of the transaction to Induce the court to give it a 
more limited meanlng. The same rule was applied in several analogous cases 
of granité, sandstone, flint stone, and in other similar c-ircumstances. Atty. 
Gen. V. Welsh Granité Co., 35 Week. Eep. 617 (granité) ; Bell v. Wilson, 2 
Drew. & S. 395 (sandstone) ; Tucker v, Linger, L. B. 8 App. Cas. 508 (flint- 
stone) ; and a dozen other cases to the same effect." 

In that same case Justice Brown says : 

"We do not deem it necessary to attempt an exact définition of the.words 
'minerai lands,' as used in the act of July 2, 1864. With our présent light 
upon the snbject, it might be difficult to do so. It Is suifficlont to say that 
we see nothing In that act, or in the législation of Congress up to the tlme 
thls road was deflnitely located, which can be construed as putting a différent 
définition upon thèse words from that generally accepted by the text-writers 
upon the subject. Indeed, we are of opinion that this législation consist» 
with, rather than opposes, the overwjielming weight of authority to the effect 
that minerai lands include, not merely metalliferous lands, but ail such as 
are chiefly valuable for their deposits of a minerai character, which are use- 
ful In the arts or valuable for purposes of manufacture.'' 

In the Soderberg Case the contention was, as to the meaning of the 
word "minerais," whether it included granité, that, according to the 
popular and ordinary sensé of the word — that is, according to the in- 
terprétation that the bulk or mass of mankind put upon it — it is not 
limited to metals. This contention was upheld. In the Burke Case 
the contention which they seem to hâve had to meet was the claim 
that oil was not scientifically a minerai, because oil was of a vegetable 
origin, and therefore was not scientifically a minerai. There the con- 
tention was that there were three différent divisions of matter, the 
animal, vegetable, and minerai kingdoms. The minerai division in- 
cludes everything that is not embraced in the animal and vegetable. 
The contention was that oil was not in the minerai division, because 
it was of vegetable origin. This would also exclude coal. In the 
case of Mullan v. United States, 118 U. S. 271, 6 Sup. Ct. 1041, 30 
L. Ed. 170, they had up the question whether or not coal was a min- 
erai, on the ground that it was of vegetable origin. It was held that 
it was. In the Burke Case it was contended that oil was not a min- 
erai, not because, according to the popular and ordinary sensé of the 
meaning of the word by the masses or the bulk of mankind, it was 
not, but because scientifically it was of vegetable origin. Like coal, 
it was of organic origin. 

Mr. Justice Vandevanter makes no référence to Dunham v. Kirk- 
patrick, for some reason or other. He says : 

"Petroleum bas long been popularly regarded as a minerai oil. As Its dériva- 
tion indicates, the word means 'rock oil,' an oily substance so named because 
found naturally oozing from crevices in rocks. Its existence in this country 
was known from very early times, and when thls and other railroad land 
grants, contalning an exception of minerai lands, were made, the extraction 
of oil from Its natural réservoir in subterranean rocks had corne to be a 
promlsing Industry, and was extending over an increasing area through dis- 
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coverles of new oil flelds. An officiai report laid before Congress a few months 
before this grant was made showed that the daily output of the oll wells in 
Pennsylvanla, Ohio, West Virginia, and Kentucky was 12,000 barrels. H. R 
Bis. Doc. No. 51, 39th Gong. Ist Sess. In the same year the Suprême Court 
of Pennsylvanla, in dlsposing of an oil land controversy, not only treated the 
oil as a minerai, but spoke of the work of extracting it from the containing 
rocks as 'mlning for oil,' and, in concluding the opinion, said ; 'Until our 
scientiflc Knowledge on the subject is Increased, this is the light In whieh the 
courts will be likely to regard this valuable production of the earth.' Tunk 
V. Haldeman, 53 Pa. 229, 7 Mor. Min. Rep. 203. And in another case that 
court said: 'It is a minerai substance obtained from the earth by a process 
of mlning, and the lands from which it is obtained may with propriety be 
called mlning lands.' Glll v. Weston, 110 Pa. 312, 317, 1 Atl. 921. Its minerai 
character bas also been afflrmed by the courts of other states [West Virginia, 
Ohio, and Tennessee]." 

Then he refers to législation on the subject, and finally concludes by 
saying : 

"Notwithstandlng thèse persuasive considérations for now regarding petro- 
leum lands as minerai lands within the meauing of the excepting clause in 
the granting act, we are asked to give effeet to the strictly scientiflc view that 
petroleum is a résultant of the décomposition of organic matter under certain 
conditions of température and pressure, and therefore is not a minerai. As we 
nnderstand it, scientists are not in full accord upon this point, sortie ascrib- 
ing to petroleum an inorganic orlgin. 21 Enc. Britannica (llth Ed.) p. 318. 
But, passing this seeming divergence in opinion, and assuming that, when 
subjected to a strictly scientiflc test, petroleum is not a minerai, we think that 
it is not the test contemplated by the statute. It is dealing with a practlcal 
subject in a practlcal way, and we thlnk it used the words 'minerai lands,' 
and intended that they should be applied, in their ordinary and popiilar sensé. 
In that sensé, as before indicated, they embrace lands chiefly valuable for 
petroleum." 

[3] The Suprême Court in those two cases décides that, according to 
the popular sensé of the word, "minerais" includes petroleum. There 
is no doubt about it that the cases are unanimous that it does, ex- 
cept the case of Dunham v. Kirkpatrick, the Pennsylvania case relied 
on by the plaintiffs. For some reason or other the Suprême Court 
makes no référence to this case, in which it was distinctly held that 
petroleum was not a minerai. How, then, did that court reach that 
conclusion? It held that petroleum oil scientifically was a minerai, 
though in the Burke Case, the contention was that it was not scien- 
tifically a minerai because of vegetable origin. The Suprême Court 
of Pennsylvania conceded that it was a minerai scientifically, and that 
on that ground that it belonged to the minerai kingdom, but it held that 
according to the popular and ordinary sensé of the word — i. e., as the 
mass or bulk of mankind viewed it — it v/as not a minerai. It did 
not say affirmatively what the thought of the court was as to what the 
word "minerais" embraces according to the mass of niankind, but its 
impression made on me is that it was limited to metals. In the Soder- 
berg Case Justice Brown said : 

"Upon the other hand, a définition which would confine it to the precious 
metals, gold and silver, would so limit its application as to destroy at once 
half the value of the exception." 
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And, if the meaning of the word "minerais" should be limitèd to 
metals, it exdudes coal. 

Thus far I hâve treated the matter irrespective of Kentucky déci- 
sions. Of course, whatever position they take on the matter is con- 
trolling. So far as the point decided in the McKinney Case, 134 Ky. 
239, 120 S. W. 314, 20 Ann. Cas. 934, is concerned, that case has no 
bearing hère. There the grant or réservation was not limited to the 
word "minerais." There were other spécifie words used. I think in 
one of the deeds it said "minerais such as," and named gold, silver, 
and other — ^probably coal; I do not remember. Besides certain inci- 
dental rights were granted, which affected the construction. I hâve 
no reason to doubt the correctness of that décision. The grant, how- 
ever, was not limited to the gênerai word "minerais," as hère. The 
grant was properly limited to solid minerais. There is this to say 
about that case, however, that the court gives more considération to 
Dunham v. Kirkpatrick than it is entitled to. That case should be 
repudiated as wrong, but the Court of Appeals cited it as rather con- 
firming the court in its contention. I do not recall any gênerai expres- 
sion in the opinion as to what the word "minerais," without any other 
words to qualify its meaning in its popular sensé, includes. The lan- 
guage of Judge Hobson in the Diamond Case, 141 Ky. 97, 132 S. W. 
397, Ann. Cas. 1912C, 417, gives it a broad sensé, and so as to in- 
clude oil. I do not recall just exactly what he said. Then in one or 
two other cases they speak as if there is no doubt about oil being a 
minerai, not simply scientifically, but in the popular sensé. So I am 
compelled to reach the conclusion that the word "minerais," in the 
clause "ail minerais in, on, and under the land," is not affected by the 
subséquent transactions of the grantor and grantee that are relied on 
to show that they did not understand the word "minerais" in the deed 
in question as including the word "oil," and that thèse subséquent 
transactions cannot be consïdered in determining what the word "min- 
erais" in the grant in question was intended to cover, because the 
réservation is unambiguous. 

Just hère it should be noted that thèse are subséquent transactions. 
Always, m construing a grant or contract, the court has the right to 
consider it in the light of existing circumstances ; not only has a 
right to, but it is its duty to consider the grant in the light of its en- 
vironment. But thèse transactions did not happen until after the 
grant, and hence cannot be considered in interpreting the grant; it 
being unambiguous. Whilst, however, I take the position that thèse 
subséquent transactions can hâve and should hâve no bearing on the 
interprétation of the réservation in this deed, I do not admit 3iat they 
are adverse to the interprétation that I hâve placed upon it. In none 
of thèse subséquent grants relied on was it said that they did not mean 
to include "oil" in the word "minerais" in the réservation in question. 
In the deeds from Robinson the réservation is of the oil, gas, and 
minerais. This, it is claimed, shows that Robinson did not think the 
word "minerais" included the gas and oil ; that if he had thought that 
minerais included oil and gas, he would hâve only said minerais, and 
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not mentioned oil and gas. This does not show that he did not 
think that minerais included oil and gas. There is such a thing as 
tautology ; the use of more words than are necessary ; saying things 
over again. Some good writers do that. 

Thèse réservations are in ordinary out and out deeds. The réser- 
vations are of the oil and gas and minerais. There is no express state- 
ment that the grantor did not think the word "minerais" included oil. 
It is only a matter of inference, from his specifying oil and gas, that 
he did not think that word included them. Possibly, however, the 
writer of the deeds started out to specifv oil and gas, and got tired 
using spécifie words, and put in the word "minerais" to cover ail; 
or he may hâve thought that there might be some question whether or 
not oil and gas was included in the word "minerais." So, to remove 
the question, he may hâve specified oil and gas. It does not necessarily 
mean that, because he said "oil and gas and minerais," he thought the 
word "minerais" did not include the oil and gas. As I say, he may 
hâve started out tO' specify each one, and got tired of specifying, and 
put in the word "minerais," or he may hâve thought that there may 
possibly be some question about oil and gas being included by the 
word "minerais" ; so as to leave no doubt about it, he specified them. 
r^t any rate, the grantor did not say that the word "minerais" in the 
deed of January 4, 1908, was not intended to include everything that 
was minerai in the popular sensé. 

It is true that only 20 days elapsed between the time of the deed 
to Robinson and the deeds he made. We do not know what may hâve 
come to light after that. He does not say a word about the réserva- 
tion in the deed to him as to the word "minerais" therein, and as to 
what it was intended to include. The same may be said about the sub- 
quent deeds made by the Millers Creek Lumber Company. 

This brings me to the other question ; that is, as to the deed from 
Robinson to Pendergrass on December 8, 1908. It strikes mé that that 
deed shows clearly that he intended it to cover the oil. It is a sort of 
awkward deed, but I think the intention of it is plain. Robinson, the 
grantee in the deed of January 4, 1908, had before this made a dozen 
or so deeds conveying portions of this land to divers and sundry par- 
ties, and he makes a deed covering the rest of it to Pendergrass. He 
had, therefore, made two deeds to Pender^^rass) one for 30 acres, and 
one for 560 acres. What he conveys is certain described property 
lying and being in Lee county, Ky., on the waters of Millers creek, 
contain 2,000 acres, more or less, excluding and reserving 148 acres 
sold to Malin Jones. I take it that this conveys ail of the land, and 
certainly ail of the minerais, oil, and gas. Then the deed proceeds to 
say that there is "hereby deeded one-half of ail the coal," etc., "in the 
boundary above mentioned." It has already used sweeping language, 
that granted everything, and then conveyed "one-half of ail the min- 
erai and métal and minerai substances of every kind and character 
upon, in, and under the above described boundary," except under the 
said 148 acres sold to Malin Jones, 50 acres sold to Mcintosh, and 
two tracts sold to Pendergrass, one for 560 acres and the other for 
30 acres. 
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The deed to Mcintosh contained no réservation at ail. The con- 
veyance was of one-half of the coal and ail the other minerais, metals, 
and minerai substances upon, in, and under said 2,000 acres, except 
the 148 acres and the 50 acres and the 560 and 30 acres. There is 
no ambiguity about that. There is first a conveyance of the 2,000 
acres, excepting the .148, which would include ail the minerai rights ; 
then this is followed up by a conveyance of one-half of ail the minerai 
rights in the whole of that 2,000 acres, except what had been deeded 
to thèse other parties. The deed then enumerates certain conveyances 
theretofore made, in which réservations were made. 

In ail those deeds, except the Mcintosh and the two Pendergrass 
deeds, there were réservations, and thèse réservations are thén con- 
veyed. This is the third time that he bas used language covering ail 
the minerai rights which Robinson had in the land in question. He 
first conveys the 2,000 acres of land, except the 148 acres ; then he 
conveys the minerai rights in ail except the four parcels mentioned; 
and then conveys the réservation. He was determined to cover those 
minerai rights. He did not leave out anything that might show that 
he intended to sell and convey those minerai rights. 

We corne to the habendum clause, "To hâve and to hold same, to- 
gether with ail appartenances thereunto belonging, except one-half 
of the minerai in, upon, and under the entire tract of 2,000 acres, 
more or less, and ail of the coal and minerai under the land hereto- 
fore sold to," etc. He did not mean to withdraw something that he 
had theretofore conveyed. His meaning hère was to except the min- 
erai rights from the warranty. 

I am therefore constrained to hold that the deed from the Millers 
Creek Lumber Company to John S. Robinson reserved one-half of 
the oil in the lands covered by it, and that the deed from Robinson to 
Pendergrass conveyed the other one-half, which Robinson acquired 
under that deed. 

Hence I instruct you to find for the défendants. 
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LOVELACE et al. v. SOUTHWESTERN PETROLEUM CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 8, 1920.) 
No. S353. 

1. Mines and minerais <S==48 — "Minerais" include oU and gaa, 

The term "minerais," in Its popular and ordinary sensé, Indudes petro- 
leum oils and gas. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Minerai.] 

t. Mines and ndnerals <S=>55(5) — Réservation of "minerais" includes oil and 

gas. 

Kentuclcy follows the generally accepted rule that a conveyance or ré- 
servation of minerais includes oil and gas. 

5. Mines and minerais <3=>.55(2) — Conveyance lield to pass minerais. 

Where the grantor ownèd only one-half of the minerais under land, a 
deed including one-half of the coal and ail other métal or minerai sub- 
stances, the habendum clause of which recited the grantee was to hold 
the parcel, except one-half of the minerais, which the grantor did not own, 
was a conveyance of the minerai rights. 
4. Mines and minerais «^'54(1), 55(1) — Oil and gas are proper subjects of 
grant or réservation. 

Oil and gas in the ground are proper subjects of grant or réservation. 

6. Mùies and minerais <®=55(6) — Easements are implled in réservation of 

oil and gas rights. 

The easements of access implied in a simple grant or réservation of 
minerais are applicable to a réservation of grant of oil and gas rights. 
•. Evidence '^=>i61{l) — Clear language will not be overthrovvn, because one 
of the parties intended other meaiiing. 

While, in considering words used by way of conveyance or réservation, 
account will be taken of the circumstances uuder which the a'greement 
was made, the otherwise clear and unambiguous meaning of words may 
not be overthrown by testimony that the parties, one or both, intended a 
différent meaning. 

7. Mines and minerais €=>55(8) — General réservation of oil and gas not 

precluded by fact that exception was made in other deeds. 

That the grantor in other deeds reserving minerai rights excepted oil 
and gas does not show that his réservation of one-half of the minerai 
rights without spécification did not include oil and gas, and that the par- 
ties so understood the conveyance. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by Ollie Lovelace and others against the Southwestem Petro- 
leum Company and others. From a judgment for défendant (267 
Fed. 504), plaintiiîfs appeal. Aifirmed. 

J. W. M. Stewart and S. S. Willis, both of Ashland, Ky. (Willis & 
Davis and Hager & Stewart, ail of Ashland, Ky., on the brief), for ap- 
pellants. 

Stephen T. Davis, of Winchester, Ky., and Robert H. Winn, of Mt. 
Sterling, Ky. (Benton '& Davis, of Winchester, Ky., Worthington, Coch- 
ran, Browning & Reed, of Maysville, Ky., and John A. Judy, of Mt. 
Sterling, Ky., on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

►— — ~. — _ — _ — , — . 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
267 F.— 33 
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KNAPPEN, Circuit Judge. This is a suit to recover the oil and 
gas rights in certain parcels of land in Lee county, Ky. The contro- 
versy anses thus : On January 4, 1908, the Miller's Creek Lumber 
Company conveyed to John S. Robinson a tract o£ 2,000 acres, ex- 
cepting therefrom 148 acres, known as the Malin Jones parcel. The 
deed of conveyance in terms reserved "a one-half undivided interest 
in ail the minerais in, on, or under the land embraced by this convey- 
ance." Prior to December 8, 1910, Robinson and wife conveyed to 
one Mcintosh 50 acres of the land without réservation, and to D. 
B. Pendergrass two parcels, aggregating 590 acres, as to which one- 
half the cokl was reserved. They also made to various other parties 
separate.conveyances of qther portions of the land, aggregating sev- 
eral hundrèd acres, reserving ail minerais, oil, and gas. On the last- 
mentioned date Robinson and wife conveyed to Pendergrass the re- 
mainder of the original tract, by deed containing this further provi- 
sion: 

"The saH D. B. Pendergrass is herejiy deeded one-half of ail the coal In 
fiaid boundary above mentioned [the original 2,000-acre tract] and also one- 
half of ail the minerais, metals, and minerai substances of every kind and 
character on, in, or under sald above-described boundary, except" the Jones, 
Mcintosh, and two Pendergrass parcels before mentioned. 

Défendants respectively claim title to an undivided one-half inter- 
est in the oil and gas rights in separate portions of the tract through 
deeds from Pendergrass based on Robinson's deed of December 8, 
1910. Plaintifïs claim to own, as heirs at law of Robinson, the entire 
of the oil and gas rights, on the theory that tio effective réservation 
of one-half of such rights was contained in the lumber company's 
deed to Robinson, and that the latter's deed to Pendergrass of De- 
cember 8, 1910, was ineffectuai to convey any interest therein. Upon 
trial by jury, the court, being of opinion that the lumber company's 
deed to Robinson effectually reserved, and that the latter's deed to 
Pendergrass of December 8, 1910, effectually conveyed, an undivided 
one-half of the oil rights in question, directed verdict for défendants. 
That action was rested upon this reasoning: 

The word "minerais" in its ordinary and popular sensé, includes pe- 
troleum rights ; the broad term "ail the minerais on, iil, or under" a giv- 
en parcel of land, when used in a deed, by way of either réservation or 
conveyance, and without qualifying or limiting language, clearly and 
unambiguously embraces petroleum rights ; and that in neither the deed 
from the lumber company to Robinson nor in that from Robinson to 
Pendergrass of December 8, 1910, is there anything qualifying or limit- 
ing the ordinary meaning of the term in question. 

[1] That the word "minerais," in its ordinary and popular sensé, in- 
cludes petroleum rights, is too firmly established to admit of substantial 
controversy, The question has more than once corne before the Su- 
prême Court of the United States in construing land grants from which 
"minerai lands" were in terms excluded. In Northern Pacific Ry. Co. 
V. Soderberg, 188 U. S. 526, 534, 23 Sup. Ct. 365, 368 (47 L. Ed. 575), 
where land chiefly valuable for granité quarries was held to be "minerai 
land," although not metalliferous, référence was made to the rulings o£ 
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the L?rfid Department that the words "valuable minerai deposits" 
should be construed as including "ail lands chiefly valuable for other 
than agricultural purposes, and particularly as including nonmetallic 
substances, among which are held to be * * * diamonds, 
* * * petroleum * * * and coal." Référence is also made 
with apparent approval to the décisions of the Pennsylvania courts 
holding both petroleum and natural gas to be minerai, as well as (188 
U. S. 536, 23 Sup. Ct. 369, 47 L. Ed. 575) to the "overwhelming 
weight of authority to the effect that minerai lands include, not merely 
metalli ferons lands, but ail such as are chiefly valuable for their de- 
posits of a minerai character, which are usef ul in the arts or valuable 
for purposes of manufacture." 

Burke V. Southern Pacific Co., 234 U. S. 669, 34 Sup. Ct. 907, 58 L. 
Ed. 1527, involved the question whether petroleum or minerai oil was 
within the meaning of the term "minerai," as used in certain acts of 
Congress reserving minerai lands from railroad land grants. In an- 
swering this question in the affirmative, there were cited the décisions 
of courts of Pennsylvania, West Virginia, Ohio, Tennessee, and New 
York, affirming the minerai character of petroleum, and attention was 
called to the fact that Congress had at différent times spoken of it as 
a minerai, and that the Suprême Court of the United States had done 
the same in Ohio Oil Co. v. Indiana, 177 U. S. 190, 202, 20 Sup. Ct. 
576, 44 L. Ed. 729, and (234 U. S. 679, 34 Sup. Ct. 911, 58 L. Ed. 1527) 
adverting to the apparent disagreement among scientists as to whether 
petroleum was strictly a minerai, or merely a "résultant of the décom- 
position of organic matter under certain conditions of température 
and pressure, and therefore not a minerai," the court, without passing 
upon that question, held that the words "minerai lands" should be ap- 
l^lied in their ordinary and popular sensé, and that in that sensé petro- 
leum lands were embraced therein. This holding was renewed in 
United States v. Southern Pacific Co., 251 U. S. 1, 40 Sup. Ct. 47, 64 
L. Ed. . 

The courts of the oil-bearing states, so far as we are advised, now 
generally, if not uniformly (so far as they hâve spoken), hold that pe- 
troleum and natural gas in place are minerais and part of the realty, 
and, with the exception of Pennsylvania, that a réservation or convey- 
ance of "ail minerais," or "ail minerai rights," in land, not otherwise 
limited or qualified, so as to show a différent intention, embraces 
petroleum and natural gas. 

Isom V. Rex Crude Oil Co. (1905) 147 Cal. 659, 661, 82 Pac. 317, 318: 
"Oil is a minerai, and as a minerai is part of the realty." Kelley v. 
Ohio Oil Co. (1897) 57 Ohio St. 317. 49 N. E. 399, 39 E. R. A. 765, 
63 Am. St. Rep. 721 : "Petroleum oil is a minerai, and, while it is in 
the earth, it forms a part of the realty." People v. Bell (1908) 237 
m. 332, 337, 86 N. E. 593, 594 (19 L. R. A. [N. S.] 746, 15 Ann. Cas. 
511): "In some of the states petroleum forms a very valuable part 
of the natural wealth, and has been given careful considération by the 
courts, and they hâve uniformly held, so far as the authorities we hâve 
examined show, that it should be classed as a minerai." An oil and 
gas lease was held taxable as "a mining right," and included in the 



516 267 FEDERAL REPOETEK 

statutory term "other minerai." Lanyon Zinc Co. v. Freeman (1904), 
68 Kan. 691, 696, 75 Pac. 995, 997 (1 Ann. Cas. 403) : "Whatever may 
be the origin of petroleum and natural gas, and the question appears 
as yet to be matter of controversy, it is well settled that they are 
minerais." 

In Murray v. AUred (1897) 100 Tenn._ 100, 43 S. W. 355, 39 L. R. 
A. 246, 66 Am. St. Rep. 740, the question is elaborately considered» 
and the conclusion announced that petroleum oil and natural gas are 
minerais, within a réservation by deed of ail "mines, minerais and 
metals in and under the land." Beckett-Iseman Oil Co. v. Backer, 165 
Ky. 818, 819, 178 S. W. 1084: "It is well settled that oil and gas are 
minerais, and are a part of the realty. * * * " In Suit v. Oil Co. 
(1908) 63 W. Va. 317, 325, 61 S. E. 307, 311, it is said: "Legally and 
scientifically, oil and gas are universally held to be minerais. At the 
présent time, they are popularly so considered" — and upon careful con- 
sidération and discussion of the authorities it was held (53 W. Va, 324, 

61 S. E. 310) that a clause in a deed reserving to the grantor the "right 
to ail minerais in and under" a certain portion of the land conveyed, 
not limited or qualified as to intention by any clause of the deed, or by 
any facts within the knowledge of the parties which may properly be 
deemed to hâve determined their intention, saves to the grantor, not 
only solid minerais, but petroleum oil and natural gas. In Barker v. 
Campbell, etc., Co. (0kl. 1917) 167 Pac. 468, L. R. A. 1918A, 487, it 
was held that oil and gas are minerais within the meaning of a réserva- 
tion by deed "of ail minerai rights" upon the land described therein. 
And see Ontario Natural Gas Co. v. Gosfield, 18 Ont. App. Rep. 626. 

The original décision of the Suprême Court of Pennsylvania to the 
contrary efïect— Dunham v. Kirkpatrick (1882) 101 Pa. 36, 43, 47 Am. 
Rep. 696 — is rested upon the proposition that while petroleum is a 
minerai, yet in popular estimation it is not so regarded, and therefore 
would not be embraced within the réservation of "ail minerais." Its 
doctrine bas been reaffirmed in Silver v. Bush, 213 Pa. 195, 198, 199, 

62 Atl. 832, and in Preston v. South Penn Oil Co., 238 Pa. 301 et seq., 
86 Atl. 203. In both thèse later décisions the fact that Dunham v. Kirk- 
patrick has become a rule of property in Pennsylvania, and that many 
land titles rest upon it, is emphasized. Dunham v. Kirkpatrick seems 
not to hâve been foUowed by the courts of any other state, except to the 
limited extent hereaf ter stated. It has been more than once disapprov- 
ed. See Weaver v. Richards, 156 Mich. 320, 324, 120 N. W. 818; 
Suit V. Oil Go., supra, 63 W. Va. at page 325, 61 S. E. at page 311; 
Murray v. Allred, supra, 100 Tenn. at page 116 et seq., 43 S. W. 355, 
39 L. R. A. 246, 66 Am. St. Rep. 740; McCombs v. Stephenson, 154 
Ala. 109, 113, 44 South. 867. 

Detlor V. Holland (1898) 57 Ohio St. 492, 49 N. E. 690, 40 L. R. A. 
266, is not, in our opinion, opposed to the gênerai rule we hâve stated 
respecting the construction of the words "ail the minerais," when not 
otherwise qualified or limited. In that case it was held that petro- 
leum oil and natural gas were not covered_by a conveyance of "ail the 
coal of every variety and ail the iron ore.'fire clay, and other valuable 
minerais in, on, or under" the described premises, coupled with "the 
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right in perpetuity" to the grantee or his assignées "of mining and re- 
moving such coal, ore, or other minerais," and with the right in the 
grantee or his assignées to "the use of so much of the surface of the 
land as may be necessary for pits, shafts, platforms, drains, railroads, 
switches, side tracks, etc., to facilitate the mining and removal of such 
coal, ore or other minerais and no more." As aptly said in Suit v. Oil 
Co., supra, 63 W. Va. at page 325, 61 S. E. at page 311 : 

"This décision was based partly on Dunham v. Kirkpatrlck, and partly on 
the view that other clauses of the deed, provldlng for rights of way and 
givlng minerai privilèges, diselosed Intention not to inelude oil." 

[2] We thus corne to the controlling question whether the law of 
Kentucky is opposed to the gênerai rule we hâve stated. The first déci- 
sion in that State upon this subject is McKinney's Heirs v. Central Ky. 
Natural Gas Co. (1909) 134 Ky. 239, 120 S. W. 314, 20 Ann. Cas. 934. 
In that case three conveyances were involved. In the first the minerai 
rights were described as the — 

"whole entire right, title, and interest in ail minerais such as coal, iron, silver, 
gold, copper, lead, bismuth, antimony, zinc, or any other minerai of any mar- 
ketable value contained within the foUowing boundary of land, » * * with 
the right to explore, prospect, mine, and dig upon any of said land for any of 
the above minerais, or any other of any marketable value, together with the 
right of timber, stone, or any other material necessary for improvements for 
mining, to sink shaïts, open drlfts, or do anything else on said land necessary 
to the development of said minerais." 

In the second the description was : 

"AU the coal and minerai interests and privilèges, together with the right 
of way to and from ail the mines or openings ; also the right to open mines for 
and develop the same, with a sufRciency of timber for mining purposes and the 
construction of cabins for miners." 

In the third case the description was: 

"One-half of ail the minerai or coal on the above-desoribed boundary, with 
ail necessary timber and coal yards and rights of way." 

The only question was whether the conveyances referred to included 
natural gas. This question was answered in the négative (134 Ky. 246, 
247, 120 S. W. 314, 316 [20 Ann. Cas. 934]), upon the ground that, 
while the words "other minerais," or "other valuable minerais," taken 
in their broadest sensé, would inelude natural gas, an intention not to 
inelude it was'shown by the fact that at the time of thèse conveyances 
(1871-77) natural gas had no marketable value in Kentucky,. and that 
the easements granted in connection with the minerai rights conveyed 
"are not applicable to the production of natural gas, which shows that 
it was not intended that gas was to be included in the conveyances." 
While both Detlor v. Holland, supra, and Dunham v. Kirkpatrick, su- 
pra, were cited as in point, Murray v. Allred, supra, was held not to 
conflict with the cases cited by the Kentucky court, for the reason 
that in the Allred Case the deed of réservation was of "ail mines, 
minerais and metals in and under the land," without any — 

"réservation of any easement or privilèges, as in the case at bar and the ones 
cited above ; and, as stated In ail the cases, the word 'minerais' technically 
included oil and gas, and it was presumed in that case that the parties intend- 
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ed to reserve Just what the words Included. There were no other words used 
in the conveyance, as in the case at bar and the ones above cited, to show a 
différent intention." 

The McKinney Case is plainly not opposed to the gênerai rule we 
hâve stated above. As has already appeared, Murray v. Allred, so 
distinguished in the McKinney Case, directly sustains the conclusion of 
the court below in the instant case. The Court of Appeals of Kentucky 
has since spoken upon this subject. In Ky. Diamond Mining & Devpt. 
Co. V. Ky. Transvaal Diamond Co., 141 Ky. 97, 132 S. W. 397, Ann. 
Cas. 1912C, 417, the question presented was whether diamonds were 
included within a description of "ail the minerai and timber on the 
foUowing described tract or parcel of land," with certain exclusions and 
réservations not specially important. It was held that diamonds were 
included in the broad term "minerais." Replying to a contention that, 
while a diamond is a minerai, the description should not be held to in- 
clude diamonds, because no one had in mind diamonds being on the 
land when the deed was made, the case of McKinney's Heirs v. Cen- 
tral Kentucky Co., supra, was distinguished, for the reason that the 
words "other minerais" in the description in issue in that case were "to 
be read in connection with the things previously named, and must be 
confined to things of that character" ; the court adding ; 

"The deed hère simply conveys 'ail the minerai.' Thèse words aptly Include 
every kind of minerai found on the land. * • * When the language of 
the deed is broad enough to cover everythlng that may be found on the 
land, it is not material to the effeet of the deed that the parties in fàct con- 
templated at the time that a particular thing might be found on the land ;" 
and, further, that where a grantor "conveys ail the minerai, the court must 
enforee the contract according to the natural meaning of the language used." 

The McKinney Case was thus distinctly construed as in the ejusdem 
generis class. But whatever doubt might be thought to remam respect- 
ing the rule in Kentucky, and the construction of the McKinney Case, 
was removed by Scott v. Laws, 185 Ky. 440, 215 S. W, 81, decided 
since the instant case was decided below. That case involved the ques- 
tion whether oil and gas passed under a conveyance of "ail of the 
minerai right and coal privilèges and rights of way to and from said 
minerais and coal privilèges, also the right to search for ail undiscover- 
ed minerais and coals upon the lands hereinafter described." The 
question was answered in the affirmative. The McKinney Case was 
hère again distinguished as being in the ejusdem generis class. The 
, Kentucky Diamond Case, supra, was also cited in that connection. The 
opinion in Scott v. Laws closes with this pregnant statement : 

"Since oil and gas are minerais, and there is nothing in the language of the 
deed in question which shows that the parties contemplated somethlng less 
gênerai than ail substances legally cognizable as minerais, we conelude that 
the title to the oil and gas necessarily passed by the conveyance." 

This décision, in our opinion, conclusively sustains the correctness 
of the décision below, for there is nothing in the language of either the 
deed from the lumber company to Robinson, or in that from the latter 
to Pendergrass, which shows "that the parties contemplated something 
less gênerai than ail substances legally cognizable as minerais." Neither 
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contains any words of limitation.- The language of the deed to Robin- 
son, "ail the minerais in, on, or under the land," is absolutely without 
qualification anywhere. The words in the deed from Robinson, "ail the 
minerais, metals, and minerai substances of every kind and character 
on, in, or under said above described boundary," hâve no tendency to 
Timit the minerais to those of a metalliferous nature. It is difficult to 
conceive of gênerai language more comprehensive than that last quoted, 
especially in view of its final and svveeping clause. Nor do we find 
elsewhere in Robinson's deed to Pendergrass anything throwing doubt 
upon the meaning of the words we hâve been considering, and there is 
no évidence that petroleum and natural gas had then no market value 
in Kentucky. Such testimony, indeed, would run counter to gênerai 
public IcTiowledge. 

[3] We may add that we see no merit in the contention that in the 
deed from Robinson to Pendergrass "apt words" were not used to 
convey the oil and gas reserved and severed from the surface estate 
in the several deeds Robinson had previously made. Following the 
words of conveyance we hâve already quoted in the opening paragraphs 
of this opinion, spécifie exception is made in the deed of each of the 
several parcels of land so previously conveyed; in practically ail of 
which minerais, oil, and gas had been reserved. Immediately there- 
after is the following: 

"The eoal in each of the above exceptions whlch hâve been hereto- 
fore solfl was reserved^ except in deeds which were made to Millard Mcintosh, 
Malin Jones, and two deeds to D. B. Pendergrass, and one-half of said eoal 
and ail other minerais, metals, or minerai substances on, in, or vinder ail the 
foregoing exceptions, except Millard Mcintosh, Malin Jones, and two deeds to 
D. B. Pendergrass, is hereby conveyed to D. B. Pendergrass in this deed." 

The habendum clause reads : 

"To hâve and to hold the same [the 2,OClO-acre tract], together with ail ap- 
purtenances thereunto belonging (except one-half of the minerais [which 
Robinson never owned] under the entlre tract of 2,000 acres, more or less, and 
ail of the eoal and minerais under the lands heretofore sold to D. B. Pender- 
grass, Malin Jones, and Millard Mcintosh, also subject to ail exceptions for 
land heretofore sold out of said 2.000 acres, more or less, to the parties herein 
named), unto the party of the second part, his helrs and assigna, forever, with 
covenant of gênerai warranty." 

Thèse provisions of the deed, considered together, in our opinion 
clearly indicate that Robinson intended to pass to Pendergrass ail his 
minerai rights, including oil and gas, which he had reserved in former 
conveyances. Kincaid v. McGowan, 88 Ky. 91, 4 S. W. 802, 13 L. R. 
A. 289, contains nothing in our opinion to the contrary. 

[4] We see no force in the further contention that oil and gas in the 
ground are not proper subjects of a grant or réservation. The authori- 
ties are distinctly otherwise. 

[5] We must also reject, as applied to this case, the proposition that 
the easements implied in a simple grant or réservation of minerais are 
not applicable to oil and gas. The lumber company's conveyance to 
Robinson passed the fee of the land, together with ail minerai rights, 
except those expressly reserved. Robinson thus acquired complète 
right to mine one-half the minerais so conveyed. Thèse rights never 
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passed from him until the conveyance to Pendergrass, which as matter 
of law vested in the latter the ownership (to the extent of one-half) of 
ail the minerais which the latter and his grantee should find and reduce 
to possession. If Robinson could eflfectively reserve such easements by 
the tnere réservation of minerai rights contained in the deeds of the 
surface we hâve been considering, he could as effectively pass them in 
the same way ; and unless such réservation was effective plaintiffs are 
not interested in this question. 

[B, 7] The court did not err in rejecting the deeds by the Miller 
lyUmber Company and by Robinson, respectively (made subsequently 
to the former 's deed to the latter), which were offered by plaintiffs in 
support of their construction of the term "minerais," as contained in 
the lumber company's deed to Robinson of January 4, 1908. The rule 
is too well settled to justify citation of authority that while, in consider- 
ing words used by way of conveyance or réservation, account will be 
taken of the circumstances under which the agreement was made, yet 
'that the otherwise çlear and unambiguous meaning of words may not 
be overthrown by testimony that the parties, one or both, intended a dif- 
férent meaning. The Case of McKinney's Heirs is not authority for 
the proposition that the meaning of clear and unambiguous words of 
conveyance may be varied by proof of whoUy extraneous facts and 
circumstances. This appears from the discussion already made of this 
case. The same is true of our décision in Kentucky Block Cannel Coal 
Co. v. Sewell, 249 Fed. 840, 162 C. C. A. 74, 1 A. L..R. 556. Titles 
to real estate may not be so impaired or defeated. 
■ In so saying we must no.t be understood as recognizing that the of- 
fered deeds hâve the evidential effect which plaintiffs claim for them. 
In one of the lumber company's deeds (that to Jones) the exception was 
of "oil and minerais" ; in another (to Robinson), "one-half the coal" ; 
in the third (also to Robinson), of "one-half of the coal and ail other 
minerais." In several of Robinson's other deeds the exception was of 
"minerais, oil and gas" ; in others, of "coal, oil, and gas and minerais," 
with differing arrangement of the nouns; in another, of "one-half of 
ail the coal" ; in another of "coal, oil, gas, and ail other minerais and 
metals." Thèse deeds, considered singly or coUectively, hâve, in our 
opinion, no substantial tendency to show that at the date of the 
preznous conveyance from the lumber Company to Robinson the minds 
of the grantor and the grantee met in an understanding that "minerais" 
did not include oil and gas, which would mean that the lumber Com- 
pany reserved no oil and gas. Whether the language of such subsé- 
quent deeds was prompted by excessive caution, or by suggestions of 
draftsmen, or resulted from mère tautology, is not important. 
The judgment of the District Court is afHrmed. 
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CASTLE V. CASTLE et aL* 

(Carcult Court of Appeala, Ninth Circuit. August 2, 1920. Rehearlng Denie4 

October 18, 1920.) 

No. 3443. 

Descent and fflstribution <S=>52(2)— Widow in Hawaii entitled to share in 
proceeds of life insurance as "movable effects in possession or reducible 
to possession at time of death." 

Under Rev. St. Hawaii 1915, § 2977, providing that a married woman 
on the death of her liusband shall "be entitled by way of dower to an 
absolute property in the one-third part of ail his movable effects in 
possession or reducible to possession at the time of his death," a widow 
held entitled to one-thlrd of the proceeds of her husband's life Insurance 
policles. 

In Error to the Suprême Court of the Territory of Hawaii. 

In the matter of the estate of James Bicknell Castle, deceased. Wil- 
liam R. Castle, Lorrin A. Thurston, and Alfred L. Castle, trustées un- 
der the will, appealed from an order of distribution of the circuit court, 
and from a judgment of the Suprême Court of Hawaii, reversing such 
order, Julia White Castle brings error. Reversed. 

Francis M. Hatch, of Honolulu, T. H., for plaintiff in error. 

A. G. M. Robertson, Alfred L. Castle, Clarence H. Oison, W. A. 
Greenwell, and Arthur Withington, ail of Honolulu, T. H., for défend- 
ants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Julia White Castle is the widow of James 
Bicknell Castle, who died in Hawaii in 1918, leaving a will under the 
terms of which the widow was bequeathed certain real estate and a 
monthly allowance of not less than $1,500. Among other assets of the 
estate were the proceeds of insurance policies, which, after deducting 
certain allowances properly due the companies, aggregated approxi- 
mately $54,000. The widow elected to take her dower right in the 
estate, and property to the amount of $181,250 was assigned to her. 
When the final account of the trustées under the will was preserited for 
approval, the probate court directed that one-third of the total amount 
of the life insurance policies should be added, as distributive share hy 
way of dower under the statute of Hawaii. The trustées were not sat- 
isfied, and appealed to the Suprême Court of the territory, which re- 
versed the order of the probate court, and the widow then brought the 
matter to this court. 

Section 2977, Rev. Stat. Hawaii 1915, provides as follows: 

"Every woman shall be endowed of one-third part of ail the lands owned by 
her husband at any time during marriage, in fee simple, in freehold, or ror 
the term of flfty years or more, so long as twenty-five years of the term re- 
main unexpired, but in no less estate, unless she is lawfuUy barred thereof ; 
she shall also be entitled, by way of dower, to an absolute property in the 
one-third part of ail his movable effects, in possession, or reducible to pos- 
session, at the time of his death, after the payment of ail his just debts." 

€=9For other caies see same toplc & KEY-NUMBER in ail Key-Numbered Qlgests & Indexes 
•Certlorari granted 264 U. S. — , tt Sup. Ct. 148, 65 L. Ed. — . 
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As originally enaçted the statute read as f ollows : 

"The wife shall, In vlrtfue of her marriage, be entitlpd In law to recelve 
upon the death of her hnsband, by way o£ dower, a life esta te in one-third part 
of ail immovable and flxed property ownéd by him at tbe tlme of her Inter- 
marriage, or acquired by hlm during her marriage ; and an absolute property 
in the one-third part of ail his movable efCects in possession or reducible to 
possession at the time of bis death, after the payment of ail his just debts." 
Laws Kamehameha III (1846) p. 59, | 4. 

The Suprême Court of the territory held that the statute did not give 
to the widow by way of dower an interest in ail the personal property 
of her deceased husband; that the right to the money due upon the 
insurance policies did not corne into existence until after the death of 
the insured; that the only thing which the insured could grant was 
an interest in the insurance contract; and that, as the proceeds of the 
policies of insurance upon the life of Castle were payable to his ex- 
ecutors, administrators, or assigns, and coUected by them after his 
death, such proceeds were not movable effects in possession or reducible 
to possession at the time of his death, and therefore the widow pos- 
sessed no dower right therein. In Matter of Estate of James B. Castle, 
25 Haw. 38. But we hâve reached a différent conclusion. It is our 
opinion that "at the time of the death of the husband" means at the 
time that he has died. The wife becomes a widow the instant that the 
husband is dead, and at that instant her right becomes consummate. 
Randall v. Kreiger, 90 U. S. (23 Wall.) 137, 23 L. Ed. 124. The policies 
of insurance became payable the instant that death occurred. There- 
fore the sums provided to be paid to the beneficiaries then become "re- 
ducible to possession." Gould v. Emmerson, 99 Mass. 154, 96 Am. Dec. 
720. The original statute was not less libéral than the présent one. 

In an anonymous case reported in 1 P. Wms, 268, 24 Eng. Rep., in 
1714, the question was, on a devise of ail goods, whether a debt by bond 
passed to the devisee. Lord Chancelier Cowper decreed that it did, 
that the words seemed at common law to pass a bond, and to extend to 
ail the personal eState but that the will should be construed according to 
the rules of the civil law, where bona mobilia and bona immobilia are 
riiade the membrae differentia of ail estâtes. 

"Bona immobilia are lands ; bona mobilia are ail movables, whleh must 
extend to bonds, and therefore, by the devise of ail the testator's goods, the 
bond must pass." 

Blackstone wrote that things personal include ail sorts of things 
"movable," which may attend a man's person wherever he goes, and 
which were not regarded as of so high a nature as things that were in 
their nature more permanent and immovable, as lands and houses and 
the profits issuing thereout. He also wrote of the différent ideas which 
were conceived of the subject, and how the courts subsequently came 
to regard the personalty of a man in a light nearly, if not quite, equal 
to his realty, and how things personal, not only included things "mov- 
able," but also something more ; the whole being comprehended under 
the gênerai name of chattels. He defined chattels personal as, properly 
and strictly speaking, "things movable." "Such are animais, household 
stuff, money, jewels, and everything else that can properly.be put in mo- 
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tion and transferred from place to place." He treated choses în action 
as including ail property in action which dépends entirely on contracts, 
express or implied. In N. Y. M. L,. Ins. Co. v. Armstrong, 117 U. S. 
591, 6 Sup. Ct. 877, 29 h. Ed. 997, it was held that a policy of life In- 
surance, without restrictive words, is assignable by the assured equally 
with any other chose in action. 

In Randolph v. Kraft, 128 La. 743, 55 South. 340, the court was con- 
struing article 935 of the Civil Code of Louisiana and article 929 of the 
Code of Practice of that state in connection with jurisdiction of the 
place of the opening of successions. Comparison of the two articles 
showed that in one the word "landed" was substituted for the word 
"immovable," and the words "principal property" were substituted for 
"principal effects," and "fixed property" substituted for "immovable 
effects." The court said : 

"The word 'effects,' as used in the présent Civil Code, was a translation of 
the word 'biens,' used in the French text of article 929 of the Civil Code of 
1825. * • * Both words mean property in its gênerai sensé. It is appar- 
ent that the lawmaker, in the enactment of article 929 of the Code of Practice, 
intentionally avoided the use of the gênerai words 'immovable' and 'effects,' 
and substituted therefor spécifie words clearly indicating real estate." 

The décision is pertinent, because the présent statute of Hawaii, as 
quoted, gives to the widow one-third part of ail "lands" owned by her 
husband, and also, by way of dower, an absolute property in one-third 
part of "ail his movable effects in possession or reducible to posses-^ 
sion," etc. ; whereas the original statute of 1846 gave to the wif e, by 
way of dower, a life estate in one-third part of "ail immovable and, 
fixed property" owned by him at the time of her intermarriage or ac- 
quired by him during marriage, and an absolute property in one-third 
part of "ail his movable effects in possession, or reducible to possession, 
at the time of his death." In the Hawaiian, as in the Louisiana, stat- 
ute, the substitution of the word "lands" for "immovable and fixed 
property" was a spécifie indication of real estate, while movable effects 
in possession or reducible to possession means ail property not real es- 
tate. 

In Burdett v. Burdett, 26 0kl. 416, 109 Pac. 922, 35 L. R. A. (N. S.) 
964, certain life insurance policies were payable to the executors, ad- 
ministrators, or assigns of the deceased. Under the statute of Okla- 
homa the widow was entitled as part of her dower, absolutely in her 
own right, to one-third part of the personal estate, including cash, bonds, 
and évidences of debt, whereof her husband died seized or possessed., 
The court held that the deceased, having insured his life, naming him- 
self, his executors, administrators, or assigns, the beneficiary of the 
policy, had a sole bénéficiai or assignable interest therein, and that, the 
policies being choses in action, he could at any time before his death 
hâve parted with such interest, as with his interest in other choses in 
action ; that the title to the policies and the money to become due was, 
from the date of their delivery to the deceased as beneficiary, vested in 
him, and so remained up to the time of his death; that he was the 
owner of the policies, and had the title to the personalty, when he died; 
and that it was too great a refinement to say that the proceeds of the 



524 :i67 FEDERAL EEPOETEE 

policies, because jiayable to the executors, administrators, or assîgns, or 
the estate of the deceased, were personalty, of which he was not the 
owner, and of which he did not die seized or possessed. 

It will be conceded that the fédéral courts lean toward the interpréta- 
tion o£ a local statute adopted by the local courts ; but a question of 
dower is very broad, and clearly of a more gênerai nature than are mat- 
ters confined merely to local usages. Trustées of Ena Estate v. Ena, 
18 Haw. 588, is not a décision against the views we hâve expressed. 
The question there involved related to what debts should be paid before 
allowances to the widovv could be made. 

The Estate of Alexandre, 19 Haw. 551, arose out of a mutual agree- 
ment by members of a society wherein a member was entitled under 
the by-laws of the society to designate by will the person to whom 
certain moneys, coUected by the society from its members, should be 
paid by the society ; the by-laws providing that for ail légal purposes 
the donation should not be regarded as assets of the estate of the 
deceased. The décèdent there directed the donation to be paid to his 
executor for the benefit of his estate, and the court held that the wid- 
ow had no statutory dower in the f und, although it was a part of the 
estate of the décèdent. The donation was made with a condition em- 
bodied in the by-laws, and the direction in the will excluded the wid- 
ow and was treated as effective. 

Our conclusion being that proper construction of the statute sus- 
tains the right of the widow to dower interest in the proceeds of the 
policies, it follows that the judgment of the Suprême Court against 
Julia White Castle was erroneous, and must be reversed, and the 
original order of the Circuit Court of the First Circuit, Territory of 
Hawaii, filed on the 5th day of April, 1919, is affirmed, and the cause 
is remanded to the Circuit Court with such directions. 

Reversed and remanded. 



BLOCK V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. June 28, 1920. Kehearlng Deuled 

September 13, 1920.) 

No. 5394. 

1. Criminal law <S=»822(1) — ^Entire charge must be considered. 

On assignments of error to the charge of a court, the entlre charge must 
be considered. 

2. Conspiracy <&='47 — For illégal transportatlon of liquor shown by évidence. 

A conviction for conspiracy to transport liquor into a prohibition state, 
in violation of Reed Amendment, § 5 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 8739a), held sustained by évidence tending to show that 
défendant, who was a Wholesale dealer In Missouri, had made an arrange- 
ment with a customer In Omaha, pursuant to which on three occasions 
he dellvered to an agent of such customer an automobile load of whisky, 
knowlng that it was to be transported to Omaha in a prohibition state. 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

•' " ■■ I .11-11 I ' ' ■' —" ■ — .I I — I ■ ■ ..iiii — — I -^ 
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Criminal prosecution by the United States against Meyer Block. 
Judgment of conviction, and défendant brings errer. Affirmed. 

Benjamin Phillip, of St. Joseph, Mo. (R. E. Culver, of St. Joseph, 
Mo., on the brief), for plaintifE in error. 

Thomas S. Allen, U. S. Atty., of Lincoln, Neb. (Frank A. Peterson, 
Asst. U. S. Atty., of Omaha, Neb., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The plaintiflf in error, hereinafter re- 
ferred to as the défendant, was jointly indicted with Henry Gaspari 
and Sherman Chinberg, charged with violation of section 37 of the 
Pénal Code (Comp. St. § 10201) by conspiring with his codefendants 
to violate the Reed Amendment (Act of March 3, 1917, c. 162, par. 5, 
39 Stat. 1069 [section 8739a, U. S. Comp. St. 1918, Oomp. Stat. Ann. 
Supp. 1919]). Chinberg was not placed on trial and testified as a wit- 
ness for the governmenl. Gaspari and Block were tried jointly, and 
both were found guilty by the jury. Block alone prosecutes this 
writ of error. 

The assignments of error which are insisted on are: (1) That the 
court erred in refusing to direct a verdict of not guilty; (2) the re- 
fusai of certain instructions asked in behalf of this défendant; (3) 
the failure of the court to call the jury's attention to some of the tes- 
timony of the défendant, and calling the jury's attention to Chinberg's 
testimony as to his conversations with Block at the time of the pur- 
chases of the whisky. 

In their brief and oral argument counsel for défendants also com- 
plain of the charge relating to the defendant's proof of good char- 
acter. As to the latter contention, there was not only no exception 
taken to that part of the charge of the court, but it is more favorable 
than the spécial request asked in behalf of the défendant on that issue. 
He cannot complain of that. 

The assignment that the court did not call the jury's attention to the 
déniais by the défendant relating to his conversation with Chinberg is 
without merit, as the court, when this exception was taken, told the 
jury: 

"Mr. Strode calls my attention to the fact that I dld not say Mr. Block dé- 
nies Mr. Chinberg's testimony. I hardly think that is necessary, hecause you 
remember he did that. 1 refer to the testimony simply as showing the basis 
for some légal propositions. I haven't indicated to you my opinion of the 
gnilt of the défendants hère, although I might do so if I desired. I hâve the 
right to do so, but I IntenS to leave that to you entlrely." 

[1] Although there were no other exceptions to the charge of the 
court, the personal liberty of the défendant being at stake, we hâve 
care^fully examined the charge and find no prejudicial error. Counsel 
point to some parts of the charge which, if separated from the rest 
of the charge, might hâve been erroneous. But this may not be donc. 
The entire charge must be taken as a whole. Stout v. United States, 
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227 Fed. 799, 142 C. C. A. 323, certiorari denied by the Suprême 
Court 241 U. S. 664, 36 Sup. Ct. 549, 60 L. Ed! 1227. 

In addition to the excerpt from the charge complained of, the court 
after reviéwing the évidence, and charging the jury as to his code- 
fendants, told the jury: 

"Now, does this évidence suffice to show, if you believe It, that Block was a 
party in the conspiracy to cause intoxicating liquor to be transported in Inter- 
state commerce? That is, to procure it to be transported In interstate com- 
merce, there must be an intentional participation by a défendant, such as 
Block, in transactions with a view of the furtherance of the common design 
and carrying out the purpose of the scheme. Now, did Block hâve knowledge 
of the design of the conspiracy and intentionally participa te in the scheme? 
It would not relleve him, if he sold the liquor for the purpose of having it car- 
ried in interstate commerce, that he was a licensed dealer in St. Joseph. The 
act of Congress doesn't say, as I read it to you, and you understand it that 
one may causé it to be carried in interstate commerce Into a dry state, if he 
is a liquor dealer or saloon keeper some place. There is no exception of this 
kind. 

"It would not relieve Mr. Block, if in pursuance of a common mutual un- 
derstanding between the parties he fumished the liquor to be transported in 
interstate commence, that he got pay for it. The act of Congress makes no 
exception of that Idnd. 

"The act of Congress says that no one may cause intoxicating liquors tp be 
transported, , Now, If the act of Congress had sald no one may transport 
liquor in Interstate commerce, the évidence hère would not show that» Mr. 
Bilock transported it; but the act of Congress says no one may cause it to 
be transported, and when the charge is that there was a conspiracy to cause 
it to be transported, that means he shall do no effective act that will cause, or 
whlch will resuit In, Its belng transported. 

"Now one man in a conspiracy may arrange to furnish the money to buy, 
another may agrée to go and get and bring back the liquor, another may sell 
it ; but if tlïe common purpose and agreement is that the Uquor Is to be caused 
to be trassported in interstate commerce, then each one may be sald to be 
engaged in a conspiracy to cause the liquor to be transported in interstate 
conunerce." 

The spécial instructions asked in behalf of the défendant, aside from 
that asking for a directed verdict, in favor of the défendant were fully 
Govered by the gênerai charge, and it therefore was not incumbent on 
the court to give them in the language requested by the défendant. 

[2] Was the évidence sufficient to warrant the submission of the 
question of guilt or innocence to the jury? The rule is too well estab- 
lished to require the citation of authorities that, if there is substantial 
évidence to warrant a verdict of guilty, it is the duty of the court to 
submit the case to the jury, although there is évidence which, if be- 
lieved by the jury, would justify an acquittai. Evidently the jury be- 
lieved the testimony of the government's witnesses, raôier than that 
of the défendant. This they had a right to do, as they cire the sole 
judges of the credibility of the witnesses, and the weight to be given 
to their testimony. 

There was substantial évidence to justify the jury to find the follow- 
ing facts: The main witness for the government was the défendant 
Chinberg. As he was one of the conspirators, the court properly charg- 
ed that his évidence must be taken with some caution, unless corrobo- 
rated by other witnesses or circumstances, although the jury may ren- 
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der a verdict pf guilty on the uncorroborated testîmony of a cocoil- 
spirator, if satisfied that he testified truthfuUy. The court in its charge 
on that point foUowed what was declared to be the law in Caminetti v. 
United States, 242 U. S. 470, 37 Sup. Ct. 192, 61 h. Ed. 442, L. R. A. 
1917F, 502, Ann. Cas. 1917B, 1168. 

The testimony of this wjtness was to the efïect that the défendant 
Gaspari, who resided at Omaha, Neb., proposed to him that he would 
pay him $100 for every trip he would make to St. Joseph, Mo., to get 
a load of whisky from the défendant Block, with whom he had made 
arrangements to that efïect, and bring it to him at Omaha, Neb. The 
witness, being the owner of an automobile, agreed to do so, and in 
October, 1917, he made the first trip to St. Joseph in his automobile, 
and obtained the whisky from this défendant. He was accompanied on 
this trip by one Ed Davis, and the route selected by him was the Wash- 
ington Highway, which runs through the state of Kansas. Upon his 
arrivai at St. Joseph, he went to the liquor establishment of the défend- 
ant Block, telling him that he had come for a load of whisky for the 
man in Omaha, who had contracted for 100 cases of whisky ; that the 
défendant replied, "I recoUect," or "I understand." He obtained 20 
cases of whisky from him, and paid him $17.50 a case, the money to 
pay for it having been given to bim by the défendant Gaspari, who at 
tne time told him that he wanted it for the purpose of seUing it in 
Omaha. 

The whisky purchased from the défendant was not placed in his au- 
tomobile at Block's establishment, but he told him to go to a livery barn, 
where it would be delivered to him. As Chinberg was a stranger in St. 
Joseph the défendant sent one of his employés with him to show him 
where the barn, where he was to receive the whisky, was located. A 
short time thereafter the witness went back to the barn and found the 
whisky there, placed it in his automobile, and carried it to Omaha to 
be delivered to Gaspari. The same week Gaspari sent him for another 
load. On that trip he was again accompanied by Ed Davis. It is prop- 
er to state thart Davis did not testify at the trial, as it was shown that 
he was then in a hospital, suffering from some wounds he had received 
in a fight, and was therefore unable to appear in court. 

On that trip he purchased again 20 cases of whisky from the défend- 
ant, paid for them, and was told to call for them at the livery barn 
where he received the whisky on the former occasion. Later he went 
to the barn, found the whisky he had bought from Block there, and 
carried it to Omaha. When he arrived on that trip at Block's liquor 
establishment, the défendant Block asked him how everything was in 
Omaha, and how the road was, and suggested to him that he would 
find the roads through Missouri better than through Kansas, where the 
Washington Highway was ; but the witness again carried the whisky 
to Omaha through Kansas. 

In November, 1917, Gaspari sent him for a third time to get whisky 
from Block. On thàt trip he was again accompanied by Ed Davis and 
by one Henry Klok. When he came to the def endant's liquor estab- 
lishment, he asked him for pints, when Block said to him that : 
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"They mnst be pretty dry up there (referrlng to Omaha). Ton are using 
more whisky than I am able to keep bottled up in plnt bottles ; that he could 
net let him hâve ail the whisky in pint bottles, as Gaspari wanted them, but 
he could let him hâve part of them in pint bottles." 

He thereupon sold him 11 cases of quarts, 10 cases of pints, and a 
10-gallon keg of whisky, Block gave him a statement showing the pur- 
chase. Davis and Klok were présent at that time. This statement, 
which was introduced in évidence, he testified was written by Block in 
his présence and handed to him. He testified to the following conver- 
sation with Block at that time: 

"I said, 'I came back for artother load of whisky for the dago.' He said, 
'Ail rlght. How much did you want?' and I said, 'Twenty quarts,' and after 
we got to flguring we took 20 cases and a 3-gallcn keg. He instructed his 
help to load the whisky on a transfer wagon and take it to the barn, and told 
me to go to the barn the next moming and get it, which I did. It was loaded 
into my car at the barn." 

He received $100 from Gaspari for each of the three trips that he 
made. The last load of whisky was seized by the sheriff of Cass coun- 
ty, at Plattsmouth, Neb. He further testified that he did not go to any 
other wholesale house at St. Joseph, because he was sent by Gaspari to 
Block's place, although there were a number of wholesale houses in 
that vicinity. 

The witness Klok testified that on his last trip of Chinberg's he went 
with him to St. Joseph, and to the store of the défendant Block. He 
then related what took place : 

"When we came into the store, Mr. Block greeted us wltB, 'How are you, 
boys? How is everything in Omaha?' ahd Chinberg said, 'I am hère for an- 
other load for the dago,' and Block said, 'Owing to business conditions, he 
would haVe to give him some quarts, and he couldn't glve him ail plnts, 
and he thought it would be ail rigfTt with Gaspari.' I saw Mr. Block figure up 
this paper (identifying the bill or mémorandum of the sale of the whisky which 
had been introduced in évidence by Chinberg), and saw Chinberg pay for the 
whisky. Mr. Block then told him he would hâve the whisky down to the barn 
about 8 o'clock in the morning. The conversation and purchase were in the 
evenlng. In the morning we stopped flrst at Mr. Block's place< and he told us 
that he hadn't sent the load down to the barn yet. He Invlted us to take a 
drink, and told us he would hâve it down to the barn as soon as possible. 
'When we went to the barn, the llquor wasn't there yet ; but a little later it 
was brought there on a truck. That was about 10 or 15 minutes after we had 
left Block. It was then unloaded from the truck and put into our car, and we 
started home through Eansas. When we reached Plattsmouth, Neb., we were 
arrested and the liquor taken from us. They locked us up during the night, 
and the next morning Chinberg gave bond for both of us, and we went to 
Omaha, to Mr. Gaspari's house, and we told him we got caught, and he said he 
had been down to the bridge two or three tlmes trying to locate'us." 

By stipulation of the parties it was agreed that if Mr. Quinton, the 
sherifï of Cass county, who had seized the whisky at Plattsmouth, were 
présent he would testify that he seized 20 cases of whisky, one keg of 
whisky, and one bottle of gin from Chinberg, who was transporting it 
in an automobile through Plattsmouth, and that the contents were 
whisky. The sherifï was unable to be présent at the trial, and this 
agreement was entered into by the government and the défendants. 
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This certainly was sufficient to require the cause to be submitted to the 
jury. 

It is also claimed that there was no évidence that the conspiracy, 
if there was one, was formed in Cass county, Neb., as charged in the 
indictment, but could only hâve been formed in St. Joseph, Mo., as 
Block never was in Cass county, Neb. But it is sufficient if an overt 
act was committed in Cass county, although the conspiracy was formed 
in another state. Hyde v. Shine, 199 U. S. 62, 76, 25 Sup. Ct. 760, 50 
L. Ed. 90; De Orozco v. United Stales, 237 Fed. 1008, 1013, 151 C. 
C. A. 70; Shea v. United States, 236 Fed. 97, 101, 149 C. C. A. 307. 

Other alleged errors, not excepted to at the trial, bave beeii argued 
by counsel. They hâve received careful considération, but they are 
so clearly without merit that it would serve no useful purpose to pro- 
long this opinion by referring to them. 

The record is free from error, and the judgment is affirmed 



HOLMES et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 9, 1920. Eehearlng Denled 

June e, 1920.) 

No. 3449. 

1. CriminaJ law ®=»13 — Statute punishing steallng of anus voîd for uncertajn- 
ty of puiùshment. 

Crlminal Code, § 36 (Comp. St. § 10200), providing that whoever shall 
steal anns or stores, etc., furnlshed for tfie army or navy, "shall be pun- 
Ished as prescrlbed In the preceding section," held Inoperatlve as a crlmi- 
nal statute for uncertalnty as to the punishment prescrlbed; the pre- 
ceding section prescribing différent punlshments for différent offenses 
therein deflned. 
t. Conspiracy <&=>47 — Larceny <©=55 — Evidence sustaining conviction for con- 
spiracy and steaiing anns. 

A conviction for conspiracy to steal arms furnlshed for the army, and 
for steallng such arms, held sustained by évidence tendlng to show that 
défendant, through another, Induced soldiers to commit the thefts for pur- 
pose of procurlng the arms to be lUegally carried by hlm Into Mexico. 

8. Conspiracy '^=47 — Sufficiency of évidence to sustain charge. 

Evidence held to sustain a conviction for conspiracy to export arms to 
Mexico without lleense. 

4. Criminal law «S^llfiQCS) — ^No error in adndtting évidence compétent as to 
sonie défendants, wliere court instructed jury as to bearing on otiier de- 
fendants. 

Error cannot be predicated on the admission of évidence whlch is con- 
petent and admissible as to some of the défendants being tried together, 
where the jury Is correetly Instructed as to Its bearing on the other de- 
fendants. 

In Error to the District Court of the United States for the Western 
Dîstrictof Texas; William R. Smith, Judge. 

Criminal prosecution by the United States against George Holmes 
and Frank Miller. Judgment of conviction, and défendants bring er- 
ror. Afïirrtied. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 13, 65 L. Ed . 
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Leander A. Dale and F. G. Morris, both of El Paso, Tex., for plain- 
tiffs in error. 

. W. H. Fryer, Asst. U. S. Atty., and Edmund B. Elfers, Sp. Asst. 
U. S. Atty., both of El Paso, Tex. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

CALL, District Judge. The plaintiffs in error, with three other 
' persons, were tried in the United States District Court for the Western 
District of Texas at the April term, 1919, of the El Paso Division, on 
two indictments Consolidated. One of the indictments charged in the 
first count a conspiracy to steal certain arms and ammunition, the 
property of the United States ; in the second count a conspiracy to ex- 
port arms and ammunition without a license to export same. The 
other indictment charged the theft of certain described arms and 
ammunition. On the trial ail the défendants were convicted. The 
date alleged in the conspiracy counts is the 17th day of December, 1918. 
The dates alleged in the theft counts are December 18th, 22d, and 
23d, respectively, in the first, second, and third counts. Holmes and 
Miller pleaded not guilty, and this writ of error was sued out by them, 
the other three défendants not joining. 

The government's testimony shows that Miller, Stalder, Harrell, 
ând Minahan were acting together in stealing certain arms and am- 
munition from supply tents of certain companies of United States 
troops, and the tendency of that testimony is to show that Holmes was 
engaged in running stufï into Mexico to be used by Villa. It also 
tends to prove that Miller was cognizant of Holmes' plans, and that the 
other défendants were also informed on this point, and that the arms 
and ammunitions were stolen for and delivered to Holmes after the 
thefts, under such conditions as would charge them with such knowl- 
edge. Two of the défendants, Stalder and Minahan, were enlisted men, 
wearing the uniforms of their respective branches of the service. 
Holmes was cognizant of the fact, at least as to one of them. The re- 
lations between Holmes and Miller négative the idea that Holmes was 
not fully informed of the transactions. The testimony of the conversa- 
tions with Miller by the other défendants indicates his full knowledge 
and participation in Holmes' plans. 

There are five points urged in brief for Holmes; separate briefs 
being filed by the two plaintiffs in error. A discussion of the points 
urged in the brief for Holmes will dispose also of the points urged in 
behalf of Miller. 

[1] The first contention is that défendants were indicted for a con- 
spiracy to violate, and the violation of, section 47 of the Pénal Code 
(Comp. St. §■ 10214) in the first count of one indictment and the three 
counts of the other indictment, that the proof showed a violation, if 
any, of section 36 of the Pénal Code (sec. 10200) and that section 36, 
beina: a spécial provision as to certain specified property, supersedes 
section 47, which is gênerai, covering ail property. This principle is 
recognized by the court, and, if the contention of plaintiffs in error 
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can be applied in this case, error was committed by the trial court, and 
the jury should hâve been instructed as requested. 

The trial court took the view that section 36 was inoperative as a 
criminal statute because of the indefiniteness of the punishment pre- 
scribed ; in fact, that no punishment was in f act prescribed. Section 36 
of the Pénal Code reads as f oUows : 

"Whoever shall steal, embezzle or knowingly apply to his own use or un- 
lawfully sell, convey or dispose of any ordnance, arins, ammunition, clothing, 
subsistance, stores, money or other property of the United States furnished or 
to be used for the military or naval service, shall be punished as prescribed in 
the preceding section." 

Section 35 (Comp. St. § 10199) defines a number of offenses for 
making false claims, etc., by officers civil or military against the United 
States, and prescribes the punishment therefor of a fine not exceeding 
$5,000, or imprisonment of not more than five years, or both. It then 
proceeds to define certain other crimes, prohibiting the purchase or re- 
ceiving in pledge of certain obligations, etc., from soldiers and sailors, 
etc., and aftixes as punishment to thèse last-mentioned offenses a fine 
of not more than $500 and imprisonment of not more than two years. 
In order that the contention of plaintiffs in error should prevail, it 
is necessary that section 36 should be a valid, existing law. It is un- 
doubtedly the law that a valid criminal statute should be certain in its 
terms, and not leave uncertain the acts intended to be prohibited or 
the punishment to be inflicted thereunder. The punishment in the 
event of conviction must be as certain as any other provision of the 
statute. 16 Corpus Juris, 68. In the instant case, who can say what 
punishment the lawmakers intended? The section itself is silent as to 
that punishment, and refers us to section 35 to ascertain it. When we 
look at the last-named section, we find two punishments prescribed of 
very différent severity : One, a fine of not more than $5,000 or im- 
prisonment of five years, or both ; and the other a fine of not more than 
$500 and imprisonment of not more than two years. It is contended 
for both plaintiffs in error that the lesser punishment must hâve been 
intended, because the subject-matter of the last portion of the sec- 
tion is germane to the subject treated of in section 36. But this con- 
tention is in our judgment untenable. In a criminal statute the citizen 
must not be lef t in uncertainty or to spéculation or argument as to what 
acts constitute a violation, or what punishment, if any, is visited upon a 
violation when the terms are definite. There was no error in the view 
taken by the trial court. 

[ 2 ] It was also urged on the part of Holmes that the charge should 
hâve been given, for the reason that there was no évidence to convict 
him of the charge of conspiracy to steal arms and ammunition, and no 
évidence Connecting him with the theft. A conspiracy, in so far as this 
case is conciirned, may be defined to be a combination or agreement be- 
tween two or more persons to violate a law of the United States, and 
doing by one or more of the parties of an overt act or acts to carry 
such design Into effect. No formai agreement between the parties to 
do the act charged is necessary. It is sufficient that the minds of the' 
çarties meet undérstândingly, so as to bring about an intelligent and 
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deliberate agreement to commit the offense charged, although such 
agreement is not manifested by any formai words. 12 Corpus Juris, 
544. A person coming into a conspiracy after its formation is deemed 
in law a party to ail acts done by any of the other parties, either before 
or after, in furtherance of the common design. 12 Corpus Juris, 579. 
This combination, this acting from a common design, may, and in most 
cases must, be shown by the circumstances, acts of the parties, etc., 
of the particular case, from which the common purpose is deduced. 
There must be participation, intentional, in the transaction, with a view 
to the accomplishment of the common design. Mère knowledge or 
acquiescence, without this participation, is not sufficient to make one a 
conspirator. 

Testing this case by thèse considérations, could the court hâve charg- 
ed the jury that there was no évidence before them from which they 
could find that Holmes was guilty of the conspiracy charged, or Con- 
necting him with the thefts proven? We think not. The testimony, 
after a careful considération, impresses us with the view that Holmes, 
through Miller, induced the two soldiers to commit the thefts for the 
purpose of procuring the arms and ammunition, with the intention of 
exporting it to Mexico without license. It cannot well be said, in the 
light of Holmes' knowledge that the parties from whom the arms and 
ammunition were to be procured were United States soldiers, enlisted 
men, men who were jn position to commit the thefts, and the secrecy of 
deliveries, the hiding after delivery, his knowledge before such deliv- 
eries and arrangements to receive them, his dealings with Miller, pay- 
ment of moneys, his statement before at least one of the soldiers of his 
désire to procure arms, etc., ail point indubitably to our minds to his 
active participation in the conspiracy to steal, and inducing and procur- 
ing the soldiers to commit the thefts, and this would make him guilty 
under the first count for conspiracy and the counts for the thefts, 
provided the jury believed the testimony. There was no error in re- 
fusing the charges requested. 

[3] It is next urged on behalf of Holmes that the court should hâve 
instructed the jury that he could not be convicted on the second count, 
charging conspiracy to export arms to Mexico without license. As we 
understand the contention, it is not questioned that this was the in- 
tention of Holmes, but that there was no proof to show that it was 
participated in by any of the other défendants. This is untenable. The 
statements of Miller show his knowledge of Holmes' intentions, the ob- 
ject for which the arms, etc., were procured, etc. Ail of the défendants 
seem to hâve been informed of the purpose and destination of the arms, 
and by their acts were aiding in accomplishing that object. It is of no 
moment that the object was defeated by the action of the authorities in 
recovering them before actual exportation. There was no error in sub- 
mitting the second count to the jury. 

What we say above also disposes of the second contention on the part 
of Miller. 

[4] This disposes of ail the contentions of Holmes, except his sun- 
dry objections reserved in the record to testimony of witnesses of wh^it 
Miller had said during the continuance of the conspiracy and the state- 
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ment made by Miller after his arrest. The court recognized the cor- 
rectness of Holmes' contention, and charged the jury specifically on the 
points. The testimony in each case was admissible against the défend- 
ant Miller. Its effect and bearing upon Holmes could be controlled only 
in the court's charge, and was donc, and correctly. Error cannot be 
predicated upon the admission of compétent and admissible testimony 
as to some of the défendants, especially where the court correctly in- 
structs the jury as to its bearing upon the question of the guilt or inno- 
cence of other défendants. 

Finding no réversible error, the judgment is afiSrmed. 



BRAY et aL \. UNITED STATES FIDELITY & GUARANTï CO. 
In re EVANSVILLE CONTBACT CO. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1920.) 
No. 1782. 

1. Bankruptcy <$=>269 — Déniai of fraud in sale of claims conclusive, without 

proof, unless contradictod by admissions. 

An answer by the trustée in bankruptcy and the buyer from him, deny- 
ing fraud In the sale of claims of the baiikrupt, is concluslve, in the 
absence of proof to the contrary, unless other admissions In the answer 
established fraud. 

2. Bankruptcy "S=269 — Evidence lield net to sliow fraud in sale of daims. 

Evidence that a trustée sold claims by the bankrupt against the United 
States on whlch suits were pendlng in the Court of Claims, after notice 
was given to ail the creditors, held Insufficlent to show fraud, though 
the buyer was the former manager of the bankrupt, and judgments had 
already been rendered on some of the claims for more than the amount 
received, subject to appeal by the United States. 

3. Bankruptcy "©=269 — Créditer can set aside trustée'» sale after 7 years' 

delay only for dear fraud. 

Where a créditer had knowîedge of the facts whlch he clalmed showed 
fraud by the trustée in maklng a sale of the bankrupt's claims against 
the United States, or had notice of the creditors' meeting at whlch those 
facts were fuUy disclosed, he cannot set aside the sale for the fraud on a 
pétition flled 7 years thereafter, unless there was the most cogent and 
convlncing évidence of fraud. 

4. Bankruptcy <&=»269 — Delay in seeking avoidance of trustée'» sale held not 

excused. 

Delay by a ereditor in seeklng to avoid a sale by the bankrupt's trustées 
of the bankrupt's claims against the government Is not excused by the 
creditor's Ignorance of a letter from the trustée to the référée, statlng 
that judgments subject to appeal had been recovered on some of the 
claims foi an amount In excess of the purchase priée, where the créditer 
had notice of the meeting at whlch the fact stated in the letter was made 
known to the creditors. 

5. Bankruptcy 'S==»263 — Knowledge by former mana^r of bankrupt does not 

preclmle bu} ing claims. 

The fact that the buyer of claims of a bankrupt against the United 
States was the former manager of the bankrupt, who had more knowîedge 
of the merit of the claims and more confidence of ultlmate snccess than 
the creditors, does not requlre the sale to be set aside, where there was 

^=»For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexai 
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DO fraud or concealment, and the creditors had opportunlty to aseertaln 
for themselves the situation of the daims. 

Appeal from the District Court of tlie United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Bankruptcy proceedings against the Evansville Contract Company. 
From a decree granting the pétition of the United States Fidelity & 
Guaranty Company to set aside as fraudulent a sale of claims by the 
bankrupt, made by M. J. Bray, as trustée in bankruptcy, to Jacob 
Eichel, the trustée and the buyer appeal. Reversed and remanded, 
with directior.c. 

George W. Johnson, of Parkersburg, W. Va., for appellants. 
B. M. Ambler, of Parkersburg, W. Va. (Van Winkle & Ambler, of 
Parkersburg, W. Va., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. On Fehruary 27, 1904, the Evansville 
Contract Company, an Indiana corporation, was adjudicated bankrupt 
by the District Court for the Northern District of West Virginia. The 
trustées appointed were the appellant M. J. Bray and two others, of 
whom one died and the other resigned, so that in March, 1906, Bray 
became the sole trustée. Among the assets of the bankrupt which pass- 
ed to the trustées were certain claims against the United States, grow- 
ing out of previous transactions with the government, on which suits 
had been brought and were then pending in the Court of Claims. On 
April 30, 1908, the référée confirmed a sale of thèse claims to Jacob 
Eichel, the other appellant, for the sum of $6,500, and the relinquish- 
ment by hira of a claim of $700 for services rendered and expenses 
incurred for the bankrupt estate. 

In 1915, 7 yeàrs later, the United States Fidelity & Guaranty Com-: 
pany, appellee hère, by pétitions filed with the référée, asked that this 
sale be set aside, on the ground that it had been procured by fraud and 
collusion on the part of Bray and Eichel, and that they be required to 
pay into court for the benefit of creditors the différence between the 
amount for which the claims were sold to Eichel and the amounts sub- 
sequently collected on the judgments rendered by the Court of Claims 
against the United States. In his report and order of February 24, 1919, 
the référée in substance granted the relief prayed for, by sustaining the 
charge of fraud, and directing Bray and Eichel to pay to the estate the 
sum of $17,387.78, with interest from July 30, 1912. By decree of 
September 22, 1919, the court below confirmed the report and order of 
the référée. Bray and Eichel appeal. 

In order to décide the controversy on the merits, we put aside ail 
other questions and proceed to inquire whether the décision under re- 
view is warranted by the évidence. Were the appellants guilty of the 
fraud of which they stand accused? It is to be observed at the outset 
that no oral testimony was introduced, and no witness offered for ex- 
am'ination, at the hearing before the référée. On this issue of fraud 
and collusion the proofs consist wholly of what appears in the several 
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pétitions filed by the appellee, in the swom answers of Bray and Eichel, 
and in other papers of record in the bankruptcy proceeding. It is also 
to be noted that thèse pleadings of the parties, to so describe them, 
which set forth their respective contentions, disclose no substantial dis- 
pute as to the démonstrative f acts ; that is, f acts which could be testi- 
fied to by a wiitness or evidenced by a written document. In other 
words, there is Uttle, if any, disagreement as to what actually happened 
prior to and in connection with the sale of the claims to Eichel. It 
follovifs that the wrongdoing asserted, if any there was, is purely a 
matter of inference from facts that are net in contradiction. This 
prépares us for taking up somewhat in détail the transaction in ques- 
tion. 

Bray and Eichel both lived in Evansville, and their relations were un- 
doubtedly friendly. For some years, perhaps from the first, Eichel had 
been the président and gênerai manager of the Evansville Contract 
Company, and was presumably familiar with the affairs of that concem, 
including its contracts with the government, which were in course of 
performance when the bankruptcy occurred, and its claims against the 
United States then pending in the Court of Claims. By order of April 
11, 1904, the trustées were authorized to complète thèse unfinished con- 
tracts with the government, and for that purpose to employ Eichel at a 
salary of $500 a month. In their pétition for this order the trustées 
urged the employment of Eichel on the ground that it would be im- 
possible without his aid to carry on the work of completing the con- 
tracts, or to properly prépare for trial the claims against the United 
States. He was in fact employed and paid for 13 months, that is, until 
some time in May, 1905, when the contracts were practically completed, 
as we understand, and his services terminated accordingly. From that 
time, which was nearly 3 years before his purchase of the claims, he 
had nothing whatever to do with the administration of the bânkrupt 
estate and sustained no fiduciary relation thereto. In the meantime, 
however, in February, 1905, the other trustées, Bray being absent, made 
a gênerai report to the référée of the situation of the estate, in the 
course of which it is briefly stated, regarding the suits in the Court of 
Claims, that the Washington attomeys say in a récent letter: 

"That they can form no estlmate either as to the amount we can hope to 
recover or as to the time when we can hope to recover." 

On September 1, 1906, Bray, then sole trustée, filed a pétition with 
the référée, which set forth in substance that practically nothing re- 
mained to be done in the administration of the estate, except to prose- 
cute the claims pending in the Court of Claims, a descriptive list of 
which was annexed ; that it was impossible to tell when the suits would 
be decided ; that to await their décision might delay for years the set- 
tlement of the estate ; and that meanwhile considérable expansé would 
be incurred for office rent, looking up witnesses, taking dépositions, 
and the like. He therefore asked for authority to sell thèse claims, and 
ail other choses in action, at public auction, after such notice as might 
be directed. The référée thereupon called a meeting of creditors to 
pass on this pétition, and such meeting was held on the llth of Septem- 
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ber, the appellee being represented by îts attorney, Mr. Ambler. Bray 
was interrogated in regard to the claims and filed his déposition. On 
considération of the matter, no one ohjecting, an order was made for a 
sale of the claims at public auction on the 29l:h of September, and pre- 
scribing the notice to be given. On the day named the claims were sold 
to Eichel for $3,000, he being the only bidder. On the 17th of October 
objections to the sale were filed and its confirmation opposed by two 
creditors, on the ground that the price was inadéquate, and that the 
claims should not be sold to the former président of the bankrupt Com- 
pany until the creditors were put in possession of ail his information 
regarding the same, "and the full détails of ail the évidence relating 
thereto are laid before the référée in bankruptcy." 

Three days later Bray filed a sworn answer to thèse objections, in 
which he states, among other things, that the sale was advertised in the 
manner andfor thelength of time required by the order of the référée; 
that the sale was open and fair in ail respects ; that Eichel was the only 
bidder; that he "is anxious to realize ail that can be realized out of 
thèse claims, but not having sufficient foreknowledge to guess with any 
degree of accuracy as to how a law suit will terminate, and more espe- 
cially how half a dozen or more l^w suits will terminate, he has no 
recommendation to make to this court as to the confirmation or rejec- 
tion of this sale, but he does désire, however, before the court acts in 
this matter, to hâve it consider the following f acts as bearing thereon" ; 
that ail the claims in question had been passed upon adversely by the 
engineers in charge of the works out of which the claims arose, by the 
Chief Engineer of the United States, and by the Comptroller of the 
Treasury ; that the taking of testimony had not been concluded in two 
of the suits and not commenced in a third ; that in the rémaining cases 
the testimony was supposed to be complète, but there was no assurance 
that further testimony would not be taken by one side or the other; 
that the taking of such testimony was expensive for reasons nien- 
tioned; that the aggregate amoùnt of the claims on their face was 
$125,818.50; that the attomeys prosecuting the same had "contracts 
for 20 per cent, and 25 per cent, of the recovery" ; and that the sale 
should not be set aside unless the objecting creditors gave bond to pro- 
tect the estate against loss. 

On thèse objections and the answer of Bray there was a hearing be- 
fore the référée, with the resuit that two lawyers were appointed, one 
for the trustée and one for the objecting creditors, to investigate the 
condition of the claims and report thereon. Thèse gentlemen soon 
afterwards went to Washington, made their examination, and on No- 
vember 15th filed a report which describes generally the status of the 
claims, expresses the opinion that "a considérable portion of said 
claims so matured appear to be meritorious and seem to deserve a fa- 
vorable considération and détermination by the court, but of course we 
do not prétend by this statement to guarantee a judgment in favor of 
the claimant as to any of thèse matters," and recommends that the sale 
be not confirmed. Following this was an order refusing confirmation 
and setting aside the sale. 
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In January, 1907, Bray filed another pétition with the référée, briefly 
reciting the prior sale and its rejection, stating that the holders of a 
large amount of the proven debts had requested that a meeting of 
creditors be called to détermine whether the daims should be again 
offered for sale, with the view of winding up the trust, and asking the 
court to décide whether such sale should be ordered at that time or 
deferred until after décision by the Court of Claims. The trustée also 
set forth the existing situation of the suits as to the taking of déposi- 
tions, printing testimony, filing brief s, and the like, and added : 

"That a copy of the entlre printed records In ail of thèse cases pending In 
the Court of Claims Is now in the hands of the attorney for this trustée, and 
that any créditer of this estate, or the attorney of any such créditer, who 
may désire to inspect thèse records so as to inform himself as te the status 
of thèse several cases, ef their amounts and the possibility or probability of re- 
covery upon any of them, can hâve access to said records upon application to 
said attorney," and such investigation was invited, "so that creditors may 
form their own judgment as to the value of thèse claims, and be prepared to 
bid in the event another sale Is ordered, or be prepared to vote intelligently 
upon the question as to whether there shall be another sale ordered at this 
time." 

For reasons not disclosed by the record, no meeting of creditors was 
then called or other action taken on this pétition. Indeed, nothing fur- 
ther appears to hâve been donc about thèse claims until the latter part 
of March, 1908, when Eichel wrote the référée that he would pay 
$5,000 for them. Thereupon, under date of April Ist, the référée ad- 
dressed a letter to ail the attomeys representing creditors of the estate, ' 
informing them of this ofïer and asking their advice as to its accept- 
ance. The same information was sent to Bray, the trustée, who an- 
swered on the 5th of April as f oUows : 

"Yours of April Ist reached me just as I was leaving home. Through our 
attomeys, Dudley & Michener, I learn that judgments hâve been rendered In 
our favor in tLree cases amounting to $9,730, subject to appeal by the govern- 
ment. Aft«r ail fées and expenses are paid, we ought to hâve something 
over $5,000 left. In view ef the above judgments I think Mr. Eichel mlght 
raise his bid. I hardly think it worth going to the expense of calling a meeting 
of the creditors until you are ready to make a décision, as to the moneys now 
on hand, whlch I sincerely hope will bave a tendency to draw the warring 
factions together, and enable us to close up this long drawn eut pièce ef busi- 
ness." 

One of the letters to the lawyers was addressed to Mr. Ambler, ap- 
pellee's attorney, who retumed on April 3d the f oUowing reply : 

"I represent no interest whatever in that estate except the United States 
Fidelity & Guaranty Company, having resigued ail connection with other 
claims. My client is only a surety, and holds a contract or bond ef indemnity 
executed by certain banks of Indiana and Parkersburg, and will rely upon 
receurse against those banks fer any liability that may be imposed. Thèse 
facts are shown by records pending before the référée, and befere the Dis- 
trict and Circuit Courts of the United States. In the circumstances the United 
States Fidelity & Guaranty Company is not in position, nor has it autherized 
Its counsel to make any agreement that could affect or release funds or claims 
to which indemnité l's bave a right te resort, and for that reason, we beg to 
be excused from expressing an opinion as to the probability that the offer 
would be accepted. My clients will neither accept nor décline, fer the reason 
that it concerhs the liidemnltor banks rather than the Bldelity Company; 
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but you wUl permit me to say that, before your appointment, some of the 
ereditors thought that matters were being somewhat Juggled In the handling 
of thèse claims, and it would be well now to hold a meeting of the creditors 
to bave décisive action taken upon that subject." 

On due notice to creditors, including the appellee, a meeting was 
called for the 29th of April, but adjourned to and actually held the next 
day. At that meeting Eichel submitted a written ofifer for the claims of 
$6,500, and a release of his daim of $700 for services rendered and 
expenses incurred for the estate. A list of the claims, showing their 
respective amounts and the contracts out of which they severally arose, 
was annexed to the oflfer. The action taken appears of record as f ol- 
lows : 

"After having considered the said proposition, the creditors présent, as. 
well as the attorneys présent, representlng sundry creditors (exçept Jacob, 
Eichel, who declined to vote on account of being an interested party), unanl- 
mously accepted said proposition and directed the trustée to accept the 
said ofCer on the terms and conditions contained in said writing, and the 
court being of the opinion that It is and will be to the best interest of the estate 
to dispose of said claims on the terms named in said written proposition, it Is 
adjudged, ordered, and decreed that said proposition, and its acceptance by the 
creditors présent and represented, be and the same is hereby confirmed, aad the 
trustée is hereby ordered and directed to exécute to the" said Jacob Eichel 
a proper and légal asslgnment of the said claims, the same to be without re- 
course, and on the ferma set forth in the written proposition of said Jacob 
Eichel, tbe same to be executed and delivered to the said Blchél by the said 
trustée upon the payment of the sum of $6,500 by the said Jacob Eichel to the 
•said M. J. Bray, trustée." 

With this summary of the incidents leading up to and culminating 
in the sale of the claims to Eichel, we corne to consider the grounds 
upon which that sale is attacked by the appellee. The bankruptcy of the 
Evansville Contract Company brought on many complications, and 
much litigation foUowed, of which the présent proceeding is but a 
minor f eature. Indeed, the greater part of the record relates to matters 
which hâve no appréciable bearing upon the controversy now before us. 
In July, 1912, the appellee filed a lengthy pétition, which purports to 
amend a prior pétition of February, 1906, but which contains no référ- 
ence to the sale 4 years before of thèse claims against the United States. 

Three years later, however, by pétition filed in June, 1915, the appel- 
lee allèges the récent discovery of misappropriations by Bray and 
Eichel of thousands of dollars belonging to the estate, sets up the facts 
above stated as to the purchase of the claims by Eichel, avers that he 
controlled a majority of the creditors voting for the order of April 30, 
1908, that appellee was not présent or represented at the meeting held 
on that day, that no information was given of the value or condition of 
the claims, that important facts were concealed, which did not come to 
the knowledge of appellee until 1915, that Bray and Eichel violated 
their fiduciary duties and were guilty of actual fraud, gives the dates 
and amounts of the judgments rendered by the Court of Claims, and 
the dates of the payment thereof to Bray, and prays that the sale to 
Eichel be set aside, that Bray and Eichel answer the interrogatories 
a<ldressed to thejca in regard to the moneys received from the govern- 
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ment, and that they be required to account for and pay over the same 
to the bankrupt estate. 

A motion by Eichel to dismiss the pétitions was overruled, and there- 
upon he and Bray filed separate answers under oath, in which each of 
them reviews the transaction in great détail, admits the facts above set 
forth regarding the sale of the claims, explains certain matters alleged 
to indicate wrongdoing, and dénies every charge or insinuation of con- 
cealment, collusion, fraud, or other improper conduct. Among other 
things, Eichel says : 

"That the recovery on sald judgment for $9,700 was subjected to 20 per cent, 
disconnt for attorneys' fées, so that the net recovery thereon was $7,740, in 
round numbers ; that said judgment was subjected to appeal by the govern- 
ment, and the right of appeal still existed ; that said purchase was not the 
purchase of this one claim, but of ail daims against the government; that 
ail claims against the government were subject to a contract with Dudley 
& MIchener, by whIch said estate was compelled to prosecute said claims to 
final judgment at the expense of said estate, attorney's fées alone excepted ; 
that the prosecution of said claims could not be dropped without the consent 
of said attorneys, and wlthont paying them just compensation for the services 
already rendered by them in prosecuting said claims ; that this respondent 
offered for said claims $7,200, in round numbers, with the understanding that 
this respondent then got behind said claims and became personally responsible 
for the prosecution thereof, and the expense of ail litigation incurred in the 
prosecution thereof ; and this respondent now says that in the furtlier prose- 
cution of said claims he spent more than 2 years of his own time without 
further compensation than the additional recoveries obtained by him on said 
claims, and that he also expended in the further prosecution of said claims 
the sum of $3,000 or $4,000, which he risked and which sald estate was un- 
willing to risk in the further prosecution thereof; and this respondent says 
that he had no greater assurance than any one else had that further judg- 
ments would be rendered in favor of said bankrupt's estate, as the resuit of 
further prosecution of said claims. 

"This respondent again dénies that at the time of the purchase of said claims 
he sustained any relation of trust or confidence whatsoever towards the 
estate of said bankrupt, or towards any of the parties interested therein or 
connected therewith, and respondent says in this respect that the records of 
the bankruptcy proceedings plainly show that this respondent was not in the 
employ of said trustées in bankruptcy in any manner or for any purpose after 
February 12, 1905. * * * This respondent says that the purchase of said 
claims was a spéculation pure and simple ; that time and money had to be 
expended in prosecuting said claims, and that there was no assurance that 
there would be any recovery on any more of them ; that it was a spéculation 
in which money might be lost or won, and this respondent was willing to take 
the risk of losing money therein, and the creditors of said estate were not 
willing to take said rjsk ; and this respondent now says that whlle judgments 
were thereafter rendered in favor of said bankrupt's estate, on some of sald 
claims, yet judgment was rendered against said bankrupt's estate on several 
of said claims, and that before judgment was flnally rendered on ail of said 
claims this respondent spent several thousaud dollars out of his own pocket in 
procuring witnesses and in paying their traveling expenses and the traveling 
expenses of counsel, as well as his own expenses, and in otherwise maturing 
said claims for hcaring, and also spent a great deal of valuable time, for ail 
of which this respondent would not bave been reimbursed if he had charged at 
the rate of $500 per month for his sald services and the money so expended." 

And Bray says in his answer, among other things : 

"This respondent says that the said Jacob Eichel was not in the employ of 
this i^rustee in bankruptcy, or of the estate of said bankrupt, in any manner 
whatsoever, in the year 1906, or in the year 1907, or in the year 1908, or in 
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any subséquent year, and that It Is not tnie that the said Jacob Eichel susr 
tained any relation oi employment or of confidence or trust to said bankrupt'a 
estate on tlie SOtli day of April, 1908, when he purchased the clalms against 
tlie United States governmént and the Monongahela River Consolidated Coal 
& Coke Company, mentioned in the fourteenth paragrapb of said pétition. 
• * * This respondent says that It was known to the référée in bankruptcy 
at the time of said creditors' meeting on the 30th day of April, 1908, and was 
known to the creditors présent and represented at said meeting, that said 
judgment had been rendered; and this respondent says that said référée in 
bankruptcy and the creditors of said bankrupt had been kept fully advised of 
the status of the litigation pending in the Court of Claims at Washington 
on said claims, and of the prospects of recovery thereon, as fully and com- 
pletely as any one could be advised of such matters." 

In January, 1917, the appellee filed another pétition, which, so far a» 
it relates to the présent controversy, is in some sensé a replication to 
the answers of Bray and Eichel, and in part a répétition of the original 
charges, and in which it is prayed that each of them be required to 
make spécifie answers to certain interrogatories respecting the amounts 
of money received from the several judgments against the United 
States, and the disposition made of the same. To this pétition separate 
answers under oath were filed by Bray and Eichel, each of which an- 
swers seriatim the interrogatories propounded and repeats a déniai of 
the charges of fraud and collusion. In Bray's answer it is stated, as 
alleged in appellee's pétitions of June, 1915, that he received on the 
judgments mentioned, on August 12, 1908, $9,725.10, on July 16, 1910, 
$14,381.90, and on September 23, 1910, $1,639.57, or a total of $25,- 
746.57, and no more. His answer also contains an itemized statement 
of the payment of this total, showing that $7,780.08 was paid to Eichel, 
$5,231.33 to Dudley & Michener, and the balance applied on an indebt- 
edness of Eichel to Bray individually, the nature and circumstances of 
which he explains. 

Eichel's answer, in addition to answering seriatim the spécifie inter- 
rogatories, repeats his déniai of any fraud, concealment or collusion, 
and prays that his former answer — 

"be taken and read as an answer to this latest pétition, and this defendaftit 
dénies each and every allégation in said pétition contained, not admitted in 
this answer or in said answer to said pétition of the 15th day of June, 1915." 

It was on thèse pétitions and answers, the nature and contents of 
which we hâve thus outlined, and without the testimony of witnesses or 
other évidence, that the référée made and the court below confirmed the 
order which convicts thè appellants of fraud, sets aside the sale to 
Eichel in 1908, and directs the payment by him and Bray of many thou- 
sands of dollars to the bankrupt estate. It would extend this opinion 
to undue and unprofitable length to discuss in détail the somewhat com- 
plicated facts involved, and we shall attempt little more than a gênerai 
statement of the reasons which impel us to a différent conclusion. 

[1, 2] In the first place, it is to be noted that ail the charges of fraud, 
collusion, concealment, misappropriation, and the like, are met with 
sworn déniais which are positive, unqualified, and responsive to the 
allégations of the pétitions in that regard. This being so, and the ap- 
pellee offering no évidence, the charges fall for want of supporting 



BEAT V. UNITED STATES FIDELITT & QUARANTT CO. 541 

(267 F.) 

proof. Vigel v. Hopp, 104 U. S. 441, 26 h. Ed. 765; Southern De- 
velopment Co. V. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. 678. 
It foUows, therefore, that the asserted fraud must be f ound, if found at 
ail, in the admissions made hy Bray and Eichel in their several answers. 
But what is true of the légal efifect of déniais is equally true of answer- 
ing explanations of facts and circumstances claimed to justify the in- 
ference of wrongdoing. If the explanations are adéquate, not improb- 
able, or inconsistent with honest conduct, they must be accepted as 
truthful, in the absence of any évidence of their falsity; and reading 
the answers of the appellants in the light of this principle, we are un- 
able to find therein àny substantial basis for the accusations of the ap- 
pellee. 

For example, much is sought to be made of the fact that Eichel did 
not pay over the $6,500 for which he bought the claims in April, 1908, 
although the order provided that they should be assigned to him on 
payment of the purchase price. Unexplained, this might hâve some 
adverse significance. But Bray says, and his statement is nowhere 
discredited, that he overlooked this provision of the order, and sup- 
posed that the creditors had accepted and the référée confirmed the 
offer submitted by Eichel in writing, which was to pay the cash into 
court, "or as ordered by the référée on the day that a decree of dis- 
tribution of the funds to the crédit of this proceeding or suit is made 
and entered by the référée." When in July following attention was 
called to the actual terms of the order, Bray at once charged himself 
in account -with the $6,500 and deposited the money to his crédit as 
trustée in one of the designated banks. It seems to us that this is a 
reasonable explanation, and that it serves to relieve the transaction of 
any unfavorable bearing. The bankrupt estate got the full amount of 
Eichel's offer, that amount was included in the funds distributed, and 
whether Eichel paid the $6,500 himself, or Bray paid it for him, is of 
no practical importance. And we hâve some difficulty in understanding 
why the référée now stresses this incident as indicating fraudulent pur- 
pose, when the record shows that he himself accepted the explanation 
at the time it was made, as did ail the creditors at the July meeting, 
and that he specifically approved of Bray's action in the order then en- 
tered. 

Another illustration: It is broadly charged, and the référée finds, 
that Bray appropriated to his own use the sum of $12,735.19 from the 
moneys coUected on the judgments against the United States. If this 
were true, it would go far to sustain thq appellee's contention. But in 
his answer to the amended pétition, in May, 1917, responding to a 
spécifie interrogatory in that pétition, Bray gives a detailed statement 
by dates and amounts of the disposition made by him of the total sum 
received. He admits that he retained $12,735.19 of that total and ap- 
plied the same on an obligation of Eichel, the nature and origin of 
which he explains ; and he shows that the money he is accused of ap- 
propriating was actually used by Eichel's direction to pay Eichel's debt. 
And Bray had a perfect right to do this, if the facts were as he under 
oath allèges. No attempt was made to show that his statement in this 
regard was false, nor is it in any respect discredited, and therefore, for 
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the purposes now in hànd, it must be accepted as truthful. In short, 
the charge that Bray shared in the profit which Eichel realized on the 
daims is wholly unsupported by proof. Moreover, and this seems to 
hâve been ignored by the référée, if there was a fair and valid sale of 
the daims to Eichel, the benefit of the bargain belonged to him, and 
what was done with the money recovered is not the concern of the 
creditors or the appellee. 

And so of other circumstances which are put forward as évidence 
of a conspiracy to defraud the bankrupt estate. If the statement of 
them in the pétitions can be said to warrant suspicion, that suspicion 
disappears when the déniais and explanations of the answers are taken 
into account and their légal effect considered. It is only repeating to 
say that on the record as a whole the charges of appellee are unsus- 
tained by proof. 

In the second place, we are of opinion that the appellee is not entitled 
to set aside the sale to Eichel, because it knew at the time, or had the 
opportunity of knowing, ail the facts then available respecting thèse 
claims, and the status of the suits pending thereon in the Court of 
Claims. The appellee was a party to the bankrupt proceedings, and 
had due notice of ail meetings of creditors. Its attorney was présent 
at the meeting on the llth of Septemher, 1906, when a sale of the claims 
at auction was ordered. The trustee's report and application for leave 
tp sell had been filed with the référée, and its contents were presumably 
known to ail those in attendance. Attached to that report was a list 
of the claims, showing the amount of each and the several contracts 
out of which they arose. The trustée was interrogated, his déposition 
filed, and a sale agreed to without objection. In March, 1908, the 
référée received the oflfer of Eichel to pay $5,000 for the claims, and 
thereupon wrote to ail the attorneys of record, including the appellee's 
attorney, for their views as to accepting the offer. Mr. Ambler's let- 
ter above quoted shows that the appellee was then relying, as the rec- 
ords of this court show it is still relying, on the bond of indemnity men- 
tioned by him, and it is not doubtful that the appellee at that time was 
quite indiffèrent as to how, or when, or at what price the daims were 
sold, or whether they were sold at ail. But a meeting was called, as 
Mr. Ambler advised, of which the appellee was duly notified, and it 
was at that meeting that Eichel's later and increased offer was unani- 
mously accepted by the creditors and confirmed by the référée. 

[3] In short, it is évident that ail the creditors and the appellee 
were aware of thèse claims ajid the suits pending thereon, and had 
opportunity to make any desired investigation, for more than a year 
and a half bef ore the sale to Eichel ; and the sale was not then made 
in haste or without considération by those who cared to be concemed. 
To annul a judicial sale made under such circumstances, at the in- 
stance of a party that so long regarded the matter with indifférence 
and took no steps to that end for nearly 7 year s, could only be justified 
by the most cogent and convincing évidence of fraud; and to our 
minds no such évidence has been produced. 

[4] The appellee seeks to excuse the delay by alleging that it did not 
learn until 1915 of Bray's letter to the référée, under date of April S, 
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1908, informing him of the judgments shortly before recovered on 
three of the daims,. and suggesting, therefore, Ùiat Eichel should raise 
his bid. But the obvious answer to this plea of ignorance is that it 
might hâve known and would hâve known of that letter and its con- 
tents, if it had attended the meeting on the 30th of April, of which it 
had due notice. The référée says in his report "that on April 5, 1908. 
said M. J. Bray had written to the référée that a judgment had been 
rendered in favor of the trustée amounting to $9,730.00, subject to ap- 
peal by the govemment," and suggesting, as just stated, that Eichel 
should increase his offer. It must be présumed that this letter, or at 
least the information it contained, was submitted at that meeting. To 
intimate otherwise is in efïect to charge the référée with concealment 
of important facts. And hère again we are unable to understand why 
the référée should say in his findings that "there is no évidence that 
this f act had been communicated or known to any party in interest ex- 
cept the said Bray or Eichel." But the référée himself knew it, for he 
States in the same paragraph that he had received Bray' s letter. Fur- 
ther comment seems unnecessary. We must hold that the appellee is 
estopped from questioning the validity of the sale to Eichel by its fail- 
ure to investigate when it had the opportunity. 

[5] It is undoubtedly the fact that Eichel, who had been for years 
the manager of the bankrupt concern, knew more about thèse claims 
than the creditors or the appellee, and had greater confidence that the 
pending suits would be successful; but such knowledge on his part 
was an advantage which rightfuUy belonged to him, and he was not 
thereby debarred frorn buying the claims, if in so doing he acted f airly 
and without déception. It stands uncontradicted that he had not been 
in the employ of the trustée or otherwise in any fiduciary relation to 
the estate for some 3 years before the claims were purchased ; and for 
aught we can see he was as much at liberty to bid on the claims and 
become their owner as was any creditor or outside party. It was 
more or less a spéculative venture, to say the least, and when ail the 
circumstances are taken into account it cannot be said that he made an 
unconscionable bargam. True, a judgment had been recovered on 
three of the claims which would net about the amount of his offer, and 
if that judgment were paid without further contest he stood to win 
whatever more he might get by prosecuting the other suits. But ail this 
was known to the creditors when they voted to accept his proposition. 
Since the govemment might take an appeal, and it is a matter of com- 
mon knowledge that the govemment frequently appeals from adverse 
judgments, they may well hâve thought that the trustée was making a 
fortunate sale, as in that case there would be at best considérable 
delay and the risk of reversai ; and clearly the sale is not to be set aside 
because that judgment was paid without appeal, and because other 
judgments were afterwards recovered, though at considérable expense 
and after 2 years more of litigation. It is enough to say, without fur- 
ther discussion, that from whatever point of view the case is considered 
it seems manifestly to lack that clear and convincing proof which is 
always necessary to establish a charge of fraud. 

The decree below will be reversed, and the cause remanded, with in- 
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structions to dismiss the pétitions so far as they seek to set aside the 
sale in question and to obtain a personal judgment against the appel- 
lants. 
Reversed 



OUVEB V. UNITED STATES. 

( Circuit Court ot Appeals, ïourth Circuit July 6, 1920.) 
No. 1745. 

1. Internai revenue '©='2 — Harrisoo Narcotîc Act is constitutional, 

The Harrison Narcotic Act (Comp. St. iS 6287g-6287q), forbiddlng the 
sale oî préparations of opium not for use as a medicine, without haviug 
paid the tax therein required, is constitutional. 

2. Indictment and information <S=>111(1) — Indictment need net ne^^a^ive ex- 

ceptions to Harrison Narcotic Act. 

Under Harrison Narcotic Act, S 8 (Comp. St. S e287n), the indictment 
need not négative the exemptions from the act, so that an Indictment for 
sale of a préparation contalning more than the specifled minimum of opium, 
substantially in the language of section 6 (Comp. St. S 62870, was not 
only suiflclent, but was unnecessarlly spécifie in negativing the exception 
of sale for médicinal pnrposes by alleglng the sale was not as medicine, 
but for the purpose of evading the act. 

3. Internai revenue ®=>47 — Evidence held to warrant submission to jury of 

question of intent to évade Narcotic Act. 

In a prosecution for the sale of a préparation contalning opium without 
a license, contrary to Harrison Narcotic Act, § 6 (Oomp. St. 8 6287')» 
évidence that sales were knowingly made to drug addicts held sufficient 
to go to the jury on the question of Intent by défendant to évade the 
provisions of the act. 

4. Internai revenue ®=>47 — Charge that Harrison Drug Act was to dlscourage 

trade held not error. 

In a prosecution for violation of the Harrison Narcotic Act (Comp. 
St. §S 6287g-6287q ) , a charge that the purposes of the act were, first, 
to obtain a license tax, and Incidentally to prevent sales belng made to 
addicts, was not error. 

5. Criminal law <®=1153(2) — Détermination of competency of cbild witness 

is in trial court's discrétion. 

The détermination of the competency of a chlld to testify is very largely 
intrusted to the discrétion of the trial court, and Its ruling will not be 
reviewed, in the absence of abuse of discrétion. 

6. Witnesses @=>79(1) — ^Appearance and manner considered in determlning 

competency. 

In determlning the competency and intelligence of a witness, the court 
should take into considération the gênerai appearance and manner of the 
witness, as well as statements made by him. 

7. Internai revenue ®=>47 — Compromise is bar to prosecution. 

Under Rev. St. § 3229 (Comp. St. S 5952), a compromise with the con- 
sent of the Oommissloner of Internai Revenue before suit, and with the 
consent of the Secretary of the Treasury, and the Attorney General, after 
suit, is as complète a discharge from a prosecution for violation of the 
revenue laws as would be an acquittai by the jury. 

8. Criminal law <S=>304(17) — Consent of officers to compromise by Commis- 

sioner is presuined. 

The duty of securlng the consent of the Secretary of the Treasury and 
the recommendation of the Attorney General to a compromise of a viola- 

®=>For oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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tion of the Internai revenue laws after prosecution Is begun devolves upon 
the Commissioner of Internai Revenue, and not upon accused, and it will 
be presumed that the Commissioner of Internai Revenue performed that 
duty before entering into the compromise 
9. Internai revenue <&=>Vl — ^Receipt of money by Commissioner évidence of 
compromise. 

In a prosecution for a violation of the Harrison Narcotlc Act (Comp. 
St. S§ 6287g-^287q), the receipt by the Commissioner of Internai Revenue 
of an amount paid by défendant in alleged satisfaction of a compromise 
of the prosecution is at least compétent évidence from which the jury 
could infer a compromise which would bar the conviction, so that the 
exclusion of such receipt from évidence was error. 

Waddill, District Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Bluefield ; Charles A. Woods, Judge. 

Edward T. Oliver was convicted of violating the Harrison Narcotic. 
Act, and he brings error. Reversed. 

William E. Ross and Joseph M. Sanders, both of Bluefield, W. Va. 
(Sanders & Crockett and A. G. Fox, ail of Bluefield, W. Va., on the 
brief), for plaintiflf in error. 

J. N. Kenna, Asst. U. S. Atty., of Charleston, W. Va. (Lon H. Kelly, 
U. S. Atty., of Charleston, W. Va., on the brief), for the United States. 

Before PRITCHARD, Circuit Judge, and WADDILL and WAT- 
KINS, District Judges. 

WATKINS, District Judge. Edward T. Oliver, the plaintiflf in er- 
ror, a druggist at Bluefield, W. Va., was convicted in the District Court 
of the Southern District of West Virginia upon an indictment charg- 
jng him in two counts with violation of the Harrison Narcotic Act 
(Comp. St. §§ 6287g-6287q). Each count charged him with having in 
his possession and under his control a certain fluid compound, manufac- 
ture, derivative, and préparation of opium, commonly called paregoric, 
which contained two grains of opium in each fluid ounce thereof, and 
that he feloniously, unlawfully, and in violation of the aforemention- 
ed act sold, dispensed, and distributed to the purchasers named in the 
indictment 16 fluid ounces of said préparation, without having regis- 
tered under the terms of the act, and without having paid the tax there- 
ifi required, and that the préparation was sold, not as a medicine, but for 
the purpose of evading the intentions and provisions of the act. 

The crime is charged substantially in the language of the statute. 
The assignments of error may be grouped and considered under the 
following gênerai classifications : (1) Constitutionality of the act. (2) 
Sufficiency of the indictment. (3) Sufiiciency of certain évidence. (4) 
Oral charge of the court. (5) Competency of the testimony of a thir- 
teen year old witness. (6) Evidence as to compromise. 

[1] l. While the constitutionality of the act is questioned, it is con- 
ceded that the Suprême Court has settled this question in the cases of 
United States v. Jin Fuey Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. 
Ed. 1061, Ann. Cas. 1917D, 854; United States v. C. T. Doremus, 249 

^EïjFor other cases see same toplc & KBY-NUMBEK lu ail Key-Numbered Dlgests & Indexes 
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U. S. 86, 39 Sup. Ct. 214, 63 L. Ed. 493 ; W. S. Webb and Jacob Gold- 
baum v; United States, 249 U. S. 96, 34 Sup. Ct. 217, 63 L. Ed. 497. 

[2] 2. The indictment charges an offense under the act, ànd the de- 
murrer and motion to quash were properly overruled. The first section 
of the act (Comp. St. § 6287g) makes it unlawful for any person to sell 
any derivative or compound of opium whatever without registration 
and withoùt the payment of the spécial tax provided. Section 6 (Comp. 
St. § 6287/) doçs not purport to exempt f rom the opération of the act 
the sale of ail préparations which do not contain more than two grains 
of opium to the fluid ounce, but only such préparations of that character 
as are sold, distributed, given away, dispensed, or possessed as medi- 
cine, and not for the purpose of evading the intentions and provisions 
of the act. So far from being demurrable, the indictment is unneces- 
sarily Spécifie in negativing the exceptions contained in section 6. Sec- 
tion 8 of the act (Comp. St. § 6287n) makes it unnecessary to négative 
the exemptions, and also places the burden of proof of any such exemp- 
tions upon the défendant. The case of Webb & Goldbaum v. U. S., 
supra, recognizes the right of the goverrament to require persons, who 
claim the benefit of the exemptions of the act, to comply with the re- 
quirements. The charge hère is not against the mère possession, for 
which no registry or payment of tax is required, but is for the sale 
under conditions prohibited by the statute. The charge, therefore, is 
radically différent from that in the Jin Fuey Moy Case. 

[3] 3. There was ample évidence to go to the jury upon the question 
of whether the drug was sold as â medicine or for the purpose of 
evading the intentions and purposes of the act. To begin with, there 
was testimony that the plaintiff in error kept on hand an abnormally 
large quantity of the drug. Two witnesses testified that they were ad- 
dicts to the use of drugs containing opium, and that they had purchas- 
ed thèse drugs from the plaintiff in error, with more or less f requency ; 
one of the witnesses stating that she had been advised by him to quit 
the use of paregoric, because it was injurious. The testimony of J. 
M. Branksy, an employé of the Internai Revenue Department, was to 
the effèct that he purchased from plaintiff in error a pint of paregoric 
upon the statement that it was to be used by an addict, and subsequent- 
ly, through Sherman French, obtained another pint upon the représen- 
tation that it was to be used for like purpose. Plaintiff in error testified 
in his own behalf, and did not controvert any of this testimony. 

[4] 4. The presiding judge, in his remarks to the jury, stated: 

"Now, the purposes of the act of Congress are, first, to obtain a Ucense tax 
for the government as a part of its revenue ; incldentally, Its purpose is to 
prevent sales being made to those who are opium addicts, or admiuistering 
to opium addicts." 

In this there was no-error. In the Jin Fuey Moy Case, the court said : 
'It may be assumed that the statute has a moral end, as well as revenue, 
ij( View." 

The exception provided for in section 6 was based upon humanitarian 
grounds. The government being willing to forego its claim for revenue 
at the demand of suffering humanity furnishes no reason for denying it 
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the right of a rigid enforcement of the law against those who, by false- 
ly claiming to act under the exemptions provided, would use this pre- 
tense as a means to debauch its citizens. 

[5] 5. Sherman Erench was permitted to testify on behalf of the 
government, though, after being first examined by counsel for the gov- 
ernment touching the matter of his competency as a witness, he stated 
that he was 13 years of âge, but that he did not know the nature of 
an oath. He was thereupon examined by the court, and asked if he 
knew what he was intended to do when he was sworn to testify the 
truth, and he replied, "To tell the truth." It was peculiarly within the 
province and discrétion of the court to détermine the competency of 
the witness, and, in the absence of an abuse of discrétion, the testimony 
must be held to be compétent. 

[6] While it is true that the witness stated that he did not under- 
stand the nature of an oath, it is doubtless true that the court conclud- 
ed that his answer related to his inabili'.y to give a définition of an oath 
in more or less technical terms, rather than to his knowledge and reali- 
zation of its obligation. In determining the competency, and intelli- 
gence of a witness, the court may and should take into considération the 
gênerai appearance and manner of the witness, as well as the state- 
ments made by him. The gênerai rule is that the question of the com- 
petency of children as witnesses rests within the sound discrétion of 
the court, and is to be determined by the trial judge. It does not imply 
the necessity of defining the meaning of the word "oath." People v. 
Bemell, 10 Cal. 66; State v. Meyer, 135 lowa, 507, 113 N. W. 322. 
124 Am. St. Rep. 291, and note, 14 Ann. Cas. 1 ; 1 Wigmore on Evi- 
dence, § 505; Greenl. Ev. § 367; Wheeler v. United States, 159 U. S 
523, 16 Sup. Ct. 93, 40 L. Ed. 244 ; Tumer v. American Security Co-, 
213 U. S. 258, 29 Slip. Ct. 420, 53 L. Ed. 788. 

6. At the trial plaintiff in error was introduced as a witness on his 
own behalf, and he testified, among other things, that after his arraign- 
ment before the commissioner, and after he had been held to the grand 
jury and had given bond for his appearance, he was advised by the rep- 
résentative of the government that his offense could properly be com- 
promised with the Internai Revenue Department, and was also direct- 
ed to take the matter up with G. C. Holt, who was one of the men con- 
nected with the office of the Revenue Department. He stated further 
that Holt told him that he could make an oflfer of compromise to the 
Commissioner of Internai Revenue, inclosing a certified check for the 
amount of his offer, and that if this offer was refused his money' would 
be refurned, and he could then make another offer. He further testified 
that he accordingly obtained and sent to the Commissioner of Internai 
Revenue a certified check for $100, dated March 6, 1919, accompanied 
by a letter in which he made an offer of the said sum as a compromise 
and settlement of the case. This check was indorsed by the Commis- 
sioner of Internai Revenue and made payable to the order of S. A. 
Hays, Collector of Internai Revenue for the District of West Virginia, 
and it was stamped "Paid," and across its face, when returned, was also 
stamped the words: 
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"Thls check Is In payment of an obligation to the TJnlted States and muât 
not (sic?) be pald at par. No protest. S. A. Hays, CoUector, Dist. of W. Va." 

A receipt was forwarded to the défendant, signed by the said S. A. 
Hays, Collecter, in which receipt, among other things, appeared the 
following words: 

"Form 23, O. In C. for violation of Act of Dec. 17/14, Narcotlc Law, 
$100.00. Eecelved payment Mar. 17, 1919. S. A. Hays, CoUector, by Rathbone, 

Asst." 

After admitting the aforesaid évidence for the purpose of making up 
the record, the court excluded the same, and directed the jury not to 
consider the évidence, to which ruling the défendant, by counsel, ex- 
cepted. The exclusion of this évidence was error. Section 3229 of the 
Revised Statutes (Comp. St. § 5952) provides: 

"The Commissioner of Internai Revenue, with the advlce and consent of 
the Secretary of the Treasury, may compromise any civil or criminal case 
arislng under the internai revenue laws instead of commenclng suit thereon; 
and, vrtth the advlce and consent of the said Secretary and the recommenda- 
tlon of the Attorney General, he may compromise any such case after a suit 
thereon has been commenced." > 

[7, 8] Under this statute a compromise once efifected, whether before 
or after prosecution, is as complète a discharge of the défendant as a 
verdict of acquittai by a jury. The évidence hère shows that the défend- 
ant, not only adopted the course provided by statute, but that he acted 
under the spécifie advice of a représentative of the government. It is 
true that there was no évidence that he had obtained or attempted to ob- 
tain directly from the Secretary of the Treasury his advice and con- 
sent, or that he had directly obtained or applied to the Attorney General 
for his recommendation. The statute does not expressly state how ihe 
consent or approval of thèse officers is to be obtained. It is evidently 
contemplated, however, that the advice and consent of the Secretary of 
the Treasury and the recommendation of the Attorney General should 
be sought and obtained by the Commissioner of Internai Revenue, who 
himself finally passes upon the matter, and who is the party charged 
with directly dealing with the défendant, and it is to be presumed that, 
when he finally accepts an offer of compromise of a défendant, he 
has previously discharged his duty of communicating with the other of- 
ficers. To hold otherwise would bring the acts of the otticers of the 
government under inquiry and frequently under a suspicion which 
ought not to be allowed to arise. It is of the highest importance that 
citizens, who deal with an ofiàcer of the government charged with an 
officiai duty, shall hâve the right to présume, in every instance, in the 
absence of positive proof to the contrary, that such officer did his duty. 
22 R. C. L. pp. 472 to 475 ; Wilkes v. Dinsman, 7 How. 89, 12 L. Ed. 
618; United States v. Crusell, 14 Wall. 1, 20 L. Ed. 821; Keely v. 
Sanders, 99 U. S. 441, 25 h. Ed. 327; Nofire v. United States, 164 
U. S. 657, 17 Sup. Ct. 212, 41 L. Ed. 588; 10 Ency. of U. S. Suprême 
Court Rep. pp. 421, 422, and cases cited. 

[9] The government offered no testimony to contradict or explain 
the testimony as to a compromise. So far as the évidence went, it tend- 
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ed to show that the money offered in compromise to the proper officer 
of the government had been accepted and retained by him, and it 
should hâve been submitted to the jury as at least tending to show that 
a compromise had been efïected. In the case of United States v. 
Chouteau, 102 U. S. 603, 26 L,. Ed. 246, the court held that sureties on 
a distiller's bond could not be subjected to the penalty attached to the 
commission of an offense, when the principal had efïected a full and 
complète compromise with the government, under the sanction of an act 
of Congress, of prosecutions based upon the same offense and designed 
to secure the same penalty. The court said: 

"The compromise pleaded must operate for the protection of the distiller 
against subséquent proceedings as fully as a former conviction or acquittai. 
He has been punlshed In. the amount pald upon the settlement for the offense 
wlth whlch he was charged, and that shonld end the présent action, accordlng 
to the prlnciple on whlch a former acquittai or conviction may be Invoked 
to protect against a second punishment for the same ofiCense. To hold other- 
•wise veould bè to sacrifice a great prlnciple to the mère form of procédure, and 
to render settlements wlth the government deluslve and useless." 

In the case of Rau v. United States, 260 Fed. 134, 171 C. C. A. 170, 
the court said : 

"The Commlssioner of Internai Revenue had the power and authority by 
virtue of the statute above referred to, and wlth the advice and consent of 
the Secretary of the Treasury, to compromise the crlminal case as well as the 
civil case arising under the internai revenue laws. The compromise may hâve 
been made before the institution of the crlminal proceedings or after. The 
provision relating to the necessary consent of the Attorney General evldently 
intends a compromise after the institution of a civil or crlminal action. If the 
défendant, in good faith, made the payment of the tax and penalty for the 
purpose of compromising the impending action, he is entitled to full pro- 
tection and the beneflts derived therefrom. If the money was accepted with 
the promise of Immunity from further punishment in a crlminal proceedlng, 
it would be a complète défense to this indictment. * • * The fact that 
the money was retained by the United States is some évidence of its accept- 
ance in compromise. We belleve that under the facts disclosed in this record, 
as far as the défendant was permltted to show them, it was requlred of the 
court to submit as a question of fact to the jury, under proper instructions, 
whether or not a compromise was entered into." 

The case of Willingham v. United States, 208 Fed. 137, 127 C. C. 
A. 263, is in accord with the views herein expressed. 
Reversed. 

WADDII^L, District Judge (dissenting). I am unable to concur with 
my Brethren in this case, as, from my view, the trial court was clearly 
right in excluding from the considération of the jury the testimony 
respecting the proposed settlement of the case by the Commissioner of 
Internai Revenue. The privilège of compromising revenue cases after 
indictment, by the Commissioner of Internai Revenue, with the approval 
of the Attorney General, should be promptly exercised and carried to 
completion by a défendant who seeks thus to suspend the administra- 
tion of the criminal laws. It was never intended that this law, thus 
generously passed in the interest of an accused, should be resorted to 
for the purpose of having the executive authorities of the government 
do other than settle or refuse to settle cases, and to allow a défendant 
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to open correspondence looking to a settlement, and without concluding 
the same, to interpose his action as a f urther défense to the prosecution, 
is entirely subversive of the spirit of the act in question, and would 
quickly resuit in endless confusion and conflicts betweén the courts 
and the executive branches of the government. A défendant under in- 
dictment, seeking to avail himself of this method of meeting a prosecu- 
tion, is not to so conduct himself as that a law passed in his interest, 
shall be used to enable him to évade trial of the offense with which he 
is charged. Every considération requires of a défendant that any ac- 
tion looking to a compromise of his liabilities should be initiated and 
completed, so as not to unduly interfère with the prosecution of the case 
in court. 

The anomaly of submitting to the considération of the jury the 
question of whether there had, in f act, been a settlement of the liability 
must, upon reflection, be apparent, as it would be a trial, not of the 
offense charged in the indictment, but of whether the government had 
enabled the défendant to meet the prosecution in one of the ways pre- 
scribed by law, and would, most probably resuit in a hung jury, over the 
question of whether the government had or had not donc something 
that it ought to hâve done, instead of the défendant doing something 
that he should hâve done, to enable him to hâve the prosecution discon- 
tinued. Moreover, the question of what constitutes a settlement is 
one of law, not of fact, and should be determined by the court, if 
it is open for considération at ail. 



WESTERN STAR LODGB, NO. 24. F. & A. M., et al. v. BUBKES CONST. 

CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. Marcli 24, 1920. Keliearing Denied 

June 10, 1920.) 

No. 3471. 

1. Bankruptcy <S=>390 — Vo power to enter decree pro eonfesso ^rii^; abate- 

ment of suit by reason of plaintifTs banltruptcy. 

While equity rules 12, 16 (198 Fed. xxii, xxiil, 115 O. O. A. xxll, xxlii), 
require a défendant to answer withln 20 days after service of tlie sub- 
pœna, and provide tliat in default of suchi answer an order may be entered 
tliat tlie hill be taken pro confesso, where the suit abates by the bank- 
ruptcy of plalntifC before that time, no answer is required until a plaintiff 
bas been substitutcd by order of the court, nor bas the court power to 
order entry of a decree pro confesso. 

2. Bankruptcy <S=>156 — Substitution of trustée can be cffected only by order 

of court. 

A motion by a trustée in bankruptcy to be substituted as plaintiff in a 
pending suit by bahkrupt does not efCect such substitution, which can only 
be made by a judleial order. 

Appeal from the District Court pf the United States for the Western 
District of Louisiana ; Geoi'ge W. Jack, Judge. 

^=»Por other casea see same toplo & KEY-NUMBER In aU Key-Numbered Dlgesta & Indexes 
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Suit in equity by the Burkes Construction Company and others 
against the Western Star Lodge, No. 24, F. & A. M., and others. De- 
cree for complainants, and défendants appeal. Reversed and remanded. 

R. H. OHver, Jr., John M. Munholland, and Percy Sandel, ail of 
Monroe, La., and Robert A. Hunter, of Shreveport, La., for appellants. 

Henry Bernstein, F. G. Hudson, Jr., and John C. Theus, ail of Mon- 
roe, La., J. Zach Spearing, of New Orléans, La., and N. T. Currie, of 
Hattiesburg, Miss., for appellees. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

CALL, District Judge. This appeal présents matters of procédure 
in the trial court. The merits of the litigation are not before us on this 
record. The material facts shown by the record can be stated as fol- 
lows : 

On June 11, 1917, the Burkes Construction Company (herein called 
the appellee), a Mississippi corporation, filed at Monroe, in the Western 
district of Louisiana, its bill against the Western Star Lodge, No. 24, F. 
& A. M., of Monroe, La. (hereinafter called the appellant), and various 
other défendants, wherein it sought to hâve a building contract declared 
breached by the . appellant, to hâve damages awarded for said breach, 
liens declared upon the building for materialmen, to hâve its bond 
released, and gênerai relief. Subpœna was duly issued and served upon 
some of the défendants. On July 5, 1917, the appellant entered its 
appearance. On September 4, 1917, the bonding company, one of the 
défendants, obtained an order granting it 30 days to plead or answer 
the bill. On October 1, 1917, the appellant filed what is styled a plea in 
abatement, wherein it "shows to the court" that on June 12, 1917, the 
appellee had been duly adjudicated a bankrupt by the United States 
District Court for the Southern District of Mississippi, and that one 
McCullough had been duly appointed trustée for the bankrupt estate, 
and praying to be relieved from further answering until such trustée 
may be lawfuUy made a party to the proceeding. 

On November 7, I9I7, the appellant filed a motion to transfer the 
cause to the law side of the court. On October 3d this entry appears 
in the equity journal : 

"Burkes Construction Co. v. Western Star Lodge, No. 24, F. & A. M. 

"No. 1150 In Equity. 

"In thiis cause, now into court cornes N. R. McCulIougli, Bsq., as trustée 
in bankruptcy of the complainant herein, Burkes Construction Company, and 
files a pétition praying that he be substituted as plalntiff in this cause in the 
stead of Burkes Construction Company ; the trustée appearing herein through 
hls solicitors, Messrs. Currie & Currie." 

On April 1, 1918, appears upon the same journal an order of continu- 
ance by consent. On April 3, 1918, an order was made by the judge of 
the lower court, on the application of such trustée, for service upon 
certain nonresident défendants. On October 7, 1918, an order of con- 
tinuance appears in the equity journal. On October 8th the journal 
shoVvs this entry : 
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"It is or'dered that deeree pro confesso 6e and the same Is hereby entered 
as to ail the défendants In this cause." 

AU thèse orders appear to hâve been made at the Monroe court. 
Upon this deeree pro confesso a filial deeree was, on December 2, 1918, 
at Shreveport, La., signed by the presiding judge. The appellant seeks 
a reversai of this deeree, and makes seven assignments of error. 

[1] The fourth assignment raises the question whether the deeree 
pro confesso could be entered against the défendants on October 8, 
1918, in the then condition of the cause. If the condition of the cause 
did not authorize the entry of the deeree pro confesso, then the passing 
of the final deeree based thereon must fall. The décision of this ques- 
tion must dépend on the provisions of the new equity rules promulgated 
by the Suprême Court. Rule 12 (198 Fed. xxii, 115 C. C. A. xxii), pro- 
vides : 

"At the bottom of the subpœna shall be placed a mémorandum that the de- 
fendant is required to file his answer or other défense in the clerk's office on 
or before the twenfieth day after service; • » • otherwise the bill may 
be taken pro confesso." 

Rule 16 (198 Fed. xxiii, 115 C. C. A. xxiii) provides: 

"It shall be the duty of the défendant • * * to flle his answer or other 
défense to the bill in the clerk's office wltfiin the time named in the subpieua 
as required by rule 12. In default thereof the plaintifC may, at his élection, 
take an order as of course that the bill be taken pro confesso ; and thereupou 
the cause shall be proceeded in ex parte." 

. Rule 5 (198 Fed. xx, 115 C. C. A. xx) provides that orders for taking 
bills pro confesso shall be deemed grantahle of course by the clerk. At 
the time the order taking the bill pro confesso was entered, the condi- 
tion of this cause, as shown by the record, was that bill of complaint 
had been filed ; a subpœna issued and served upon some of the défend- 
ants, requiring them to file answers or other défenses in the clerk's 
office within 20 days from the time of service; the appellee had, the 
day after filing the bill of complaint, been judicially declared a bankrupt 
and was thereby legally unable to further proceed with the cause. This 
fact was called to the attention of the court by what the défendant 
styled a plea in abatement. It is true pleas, demurrers, and exceptions 
are abolished by the new rules, but the record shows without any doubt 
that there was no plaintiflf then in existence authorized to conduct the 
litigation. Under this condition of the pleading, the trustée in bank- 
ruptcy, admitting the fact of bankruptcy, pétitions to be allowed to come 
in and be substituted as the plaintiff, but no order of substitution was 
ever made by the court. 

[2] We do not under stand that any one can make himself a party 
plaintiff or défendant in an equity cause by simply filing a paper there- 
in, asking to be made a party. It takes the judicial action of the court, 
and this action evidenced by an order made in the cause. This vievv is 
supported by a considération of rules 43 and 44 (198 Fed. xxx, 115 C. 
C. A. xxx), which seem to treat the suggestion of necessary parties when 
made in the answer as required by rule 43 (198 Fed. xxx, 115 C. C. A. 
xxx) as a motion. The plea in this case can well be given the same 
efifect. 
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Rule 45 (198 Fed. xxx, 115 C. C. A. xxx) provides for the revival of 
suits abated by the death of either party. An order of the court is re- 
quired. While the adjudication in bankruptcy of the sole plaintiff in 
the cause may not, strictly speaking, cause the suit to abate as though 
he were dead, yet bankruptcy is a kind of légal death, in so far as the 
maintenance of suits of this nature and the purposes for which this 
suit was brought. It appears to us that the proceeding for making his 
trustée a party plaintiff to prosecute them should closely follow the re- 
quirements of rule 45 (198 Fed. xxx, 115 C. C. A. xxx). Certainly the 
défendants cannot be put in default for not answering a bill of com- 
plaint with no party plaintiff to prosecute it. 

It was no longer the suit of Burkes Construction Company, because 
it had been adjudicated a bankrupt. It was not the suit of the trustée 
in bankruptcy, because he had never been made a party plaintiff. There 
was therefore no bill of complaint which could be taken pro confesso 
against the défendants. They were not in default. There had not been 
a time since the service of the subpœna when the appellant could hâve 
answered. 

It is contended in the briefs and on argument that the court, by 
making the order of service on nonresident défendants on the pétition 
of the trustée, thereby recognized him as the party plaintiff. This 
might be tenable if it was sought to estop the trustée from contending 
that he was not a party and bound by the decree, but is untenable 
when the défendant is sought to be bound. The appellant in no way 
participated in procuring said order for service. Nor do we think the 
order of continuance, entered on April 1, 1918, which appears to hâve 
been consented to, had the effect to estop him from insisting that there 
should be a party plaintiff in the cause before he can be declared in de- 
fault. 

There are a number of assignments urged in the brief of appellant, 
and discussed by the appellee; but it is not necessary to express any 
opinion thereon, and we therefore refrain. 

There was a motion filed by appellee to strike certain portions of the 
record. In the view we take of the case, a considération of those por- 
tions of the record attacked by the motion is unnecessary, and we there- 
fore express no opinion whether said motion should be granted or de- 
nied. The final decree being based on the decree pro confesso, it fol- 
lows that, if the decree pro confesso was entered without authority, said 
final decree must also be vacated. The cause will therefore be reversed 
and remanded for such f urther proceedings as are in conformity to law. 
The costs of appeal will be taxed against the appellee». 

Reversed and reirianded. 
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BUMSEY T. NEW YORK LIFE INS. CO. c* àL 

(Circuit Court of Appeals, NInth Circuit. September 7, 1920. On Pétition 
for Behearing, October 18, 1920.) 

No. 3444. 

1. Appeal and ©iTor<S='84(3) — Revereal and remand for proceedii^iB con- 

sistent with opinion is not final dtoree. 

A decree of the Suprême Court of Hawaii, recitlng that, pursuant to 
the opinion of that court, the decree appealed from was reversed, and 
the cause remanded, for such further action compatible to the décision as 
may be necessary, Is not a final decree from whicli an appeal can be taken 
to the Circuit Court of Appeals, tbough the opinion In fact disposed of the 
merits of the controversy. 

2. Courts "2=403 — Circuit Court of Appeals cannot require Hawaii Suprême 

Court to correct its judgment. 

The Circuit Court of Appeals has not the power to direct the Suprême 
Court of Hawaii to correct a judgment reversing a decree, so as to set 
forth what further action would be compatible to the décision, and to 
direct the lower judge to take such action, so as to render the decree 
final in form and appealable. 

On Pétition for Behearing. 

3. Appeal and error <3=»1166 — Statute requiring disr^^ard of technical errors 

not aj>plicable to jurisdictional defects. 

Act Feb. 26, 1919, amonding Judicial Code, § 269 (Comp. St. Ann. Supp. 
1919, § 1246), whlch requires the court on appeal to give judgment without 
regard to technical errors, relates only to the détermination of the case 
pending in court on appeal, not to the preliminary steps by which it is 
brought into the appellate court, and It cannot affect jurisdictlon of the 
court, or sustain appeals or writs of error in cases where the judgment, 
before the enactment of the amendment, was not appealable. 

Appeal from Suprême Court of the Territory of Hawaii. 

Suit by Emiiiâ F. Rumsey against the New York Life Insurance 
Company and another. A decree for plaintiflf was reversed by the Su- 
prême Court of the Territory of Hawaii, and plaintiflf appeals. Appeal 
dismissed. 

Lorrin A. Andrews and W. B. Pittman, both of Honolulu, T. H., 
and T. J. O'Donnell, of Denver, Colo., for appellant. 

Frank Ê. Thompson, John W. Cathcart, A. Lewis, Jr., B. S. Ulrich, 
A. G. M. Robertson, C. H. Oison, Alfred L. Castle, W. A. Greenwell, 
and Arthur, Withington, ail of Honolulu, T. H., J. M. Mannon, Jr., 
of San Francisco, Cal., James H. Mcintosh, of New York City, and 
McCutchen, Willard, Mannon & Greene, of San Francisco, Cal., for 
appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellant brought a suit in equity 
in the circuit court of the territory of Hawaii to reform a policy is- 
sued by the New York Life Insurance Company on the life of her 
husband and to obtain a decree that the Insurance company pay her the 
amount of the policy, and that the appellee Benson, Smith & Co., Lim- 

^=3For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexes 
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ited, the named beneficiary of the policy, be declared a trustée for 
her. The case was submitted to the circuit court on an agreed state- 
ment of facts in which were included correspondence and certain dépo- 
sitions, with the stipulation that other testimony might be introduced 
at the hearing. The circuit court rendered a decree in favor of the 
appellant. On appeal to the Suprême Court of the territory, the con- 
tentions of the appellant were decided adversely to her, and a decree 
was entered reciting that, "pursuant to the opinion" of that court, the 
decree appealed from was reversed, and the cause remanded to the 
circuit judge, "for such further action compatible to the décision as 
may be necessary." From that decree the présent appeal is taken. 

[1] The appellees move to dismiss the appeal, on the ground that 
the decree is not final, and is not appealable. The appellant contends 
that the decree is in substance final, and that it leaves nothing for 
the court below to do but to enter a decree "compatible to the déci- 
sion" ; that is, a decree dismissing the appellant's bill. A similar con- 
tention was made in Louisiana Nav. Co. v. Oyster Commission, 226 
U. S. 99, 33 Sup. Ct. 78, 57 L. Ed. 138. The court there said: 

"The contention, however, Is that the judgment below is final for the 
purpose of review by thls court, because, when the opinion of the Suprême 
Court of Louisiana Is carefully weighed, it will be found that that court 
practically finally dlsposed adversely to the title of the plalntlff of the sub- 
stantial part of the lands. involved in the suit, and hence that the court, in 
remandlng the cause for further proceedings, dld so only as to other lands. 
But, conceding thls to be true, it does not justify the clalm based on It. 
* * * The rule established by the authorities to whlch we hâve referred 
Is that on the question of flnallty the form of the judgment is controlllng, 
and hence that thls court cannot, for the purpose of determlning whether its 
revlewing power exista, be called upon to disregard the form of the judgment 
in order to ascertain whether a judgment, which is In form not final, might by 
applylng the state law be treated as final in character." 

In Bruce v. Tobin, 245 U. S. 18, 38 Sup. Ct. 7, 62 L. Ed. 123, in 
reaffirming that rule, it was said : 

"It may be indeed said that, although the case was remanded by the 
court below for a new trial, the action of the court was in a sensé final, be- 
cause it determlned the ultlmate right of the father to recover and the 
gênerai principles by which that right was to be measured. But that conten- 
tion Is not opeii, as it was settled under section 709, Rev. Stats. (section 237, 
Judicial Code), that the finality contemplated was to be determlned by the 
face of the record and the formai character of the judgment rendered." 

There are other décisions of the Suprême Court to the same efïect, 
cases in which the court has recognized a distinction betwéen a judg- 
ment which reverses that of the court below and remands the case for 
further proceeding and a judgment which reverses and remands, di- 
recting the entry of a specified judgment, as in Mower v. Fletcher, 114 
U. S. 127, 5 Sup. Ct. 799, 29 L. Ed. 117. Said the court in that case: 

"The litlgation Is ended, and the rights of the parties on the merits hâve 
been fuUy determlned. Nothing remains to be done but to requlre the in- 
ferior court to perform the mlnisterial act of entering the judgments in that 
court whlch hâve been ordered. Tlils is but carrying the judgment of the 
Suprême Coût, which has been rendered into exécution. Nothing is left to 
the judicial discrétion of the court below." 
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Compelled as we are by the force of thèse décisions to look to the 
form of the decree herein for the purpose of determining the question 
of its finahty, we find that it is a decree which reverses the judgment of 
the circuit court and remands the cause for further proceedings in 
harmony with the Suprême Court's opinion. It follows that it is not 
final. Haseltine v. Cent. Bk. of Springfield, 183 U. S. 130, 22 Sup. 
Ct. 49, 46 L. Ed. 117; Schlosser v. HemphiU, 198 U. S. 173, 25 Sup. 
Ct. 654, 49 L. Ed. 1000. 

[2] The appellant files a pétition praying that this court issue a writ, 
directed to the court below, requiring it to correct its judgment by set- 
ting forth what further action is compatible with the décision, and di- 
recting the circuit judge to take such action. But to do this is to exer- 
cise a power not vested in this court. 

The appeal is dismissed. 

On Pétition for Rehearing, 

[3] In a pétition for rehearing the appellant earnestly contends that 
this court was bound to entertain jurisdiction of the appeal by virtue of 
the provisions of the Act of tebruary 26, 1919 (40 Stat. 1181), amend- 
ing section 269 of the Judicial Code (Comp. St. Ann. Supp. 1919, § 
1246) to read as follows : 

"On the Bearlng of any appeal, certiorari, writ of errer, or motion for a 
new trial, In any case, civil or criminal, the court shall give judgment after 
an examination of the record before the court, wlthout regard to technlcal 
errors, defecbs or exceptions whlch do not afifect the substantial rights of the 
parties." 

The contention ignores the language and purpose of the amendment. 
The amendment relates only to the hearing and détermination of a case 
which is pending in a court. It bas no référence to the preliminary 
steps by which a case is brought into an appellate court, nor does it af- 
fect the question of the jurisdiction of a court, or enlarge the power of 
an appellate court to entertain appeals or writs of error. It does not 
make appealable a judgment which, before the enactment of the amend- 
ment, was not appealable. It deals only with the examination of a rec- 
ord which is lawfully before a court. We realize the hardship of the 
rule which requires the dismissal of this appeal, but we hold that this 
court is bound by the décisions of the Suprême Court which are cited 
in the opinion. 

The pétition for rehearing is denied. 
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HENEIN yv. FOUSEK. 

(Circuit Court of Appeals, Eighth Circuit. July 7, 1920.) 
No. 5164. 

1. Bankruptcy <@=>440 — Order adjudging banhrupt in contempt revîewable by 

pétition to revise. 

An order adjudging a bankrupt in contempt for fallure to comply with 
a prior order requiring hita to turn over property to liis trustée held one 
made In a bankruptcy proceeding, and, not belng appealable under 
Bankruptcy Act, S 25a (Comp. St. § 9609), revîewable only by pétition 
to revise under section 24b (section 9608). 

2. Banliruptcy <S=440 — Proceeâlngs for review mutually exclusive. 

The remédies by pétition to revise in matter of law and by appeal, given 
by Bankruptcy Act, $§ 24b, 25a (Comp. St. U 9608, 9609) , are mutually 
exclusive. 

Appeal from the District Court of the United States for the District 
of South Dakota. 

In the matter of L,ouis Henkin, bankrupt ; Charles B. Fousek, trus- 
tée. From an order adjudging him in contempt, the bankrupt appeals. 
Dismissed for want of jurisdiction. 

See, also (C. C. A.) 262 Fed. 957. 

E. E. Wagner, of Sioux City, lovi^a, for appellant. 
Roy B. Marker, of Sioux Falls, S. D. (Cherry & Marker, of Sîoux 
Falls, S. D., on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARIyAND, Circuit Judge. This is an appeal from an order ad- 
judging appellant a bankrupt guilty of contempt in failing and refusing 
to pay over to the appellee as trustée in bankruptcy the sum of $6,000, 
in compliance with an order of the référée in bankruptcy finding such 
amount of money to hâve been concealed by said bankrupt from said 
trustée, and further adjudging that appellant be committed to jail until 
such time as he should purge himself of such contempt by paying to 
the trustée such sum of $6,000. Briefly stated the errors assigned by 
appellant for a reversai of the judgment below are two in number: 
(1) The évidence before the court at the hearing which resulted in the 
order complained of does not show by positive and convincing proof, 
and beyond ail reasonable doubt that the bankrupt actually had the 
physical possession of said sum of $6,000 and the ability to pay it over 
to the trustée. (2) That the court erred in sustaining the objection 
made by the trustee's counsel to a question propounded to the bank- 
rupt. Thèse two assignments of error présent questions of law only. 

The question as to the sufficiency of the évidence to justify the order 
appealed from is the same as the question which arises on the as- 
signment of error that the trial court erred in refusing to direct a ver- 
dict, and the error assigned as to the sustaining of the objection to the 
question asked the bankrupt of course présents a question of law. In 
this condition of the record, counsel for appellee insists that the ap- 

<g=sFor other cases see same toplc & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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peal should be dismissed for want of jurisdiction in this court to en- 
tertain the same. The jurisdiction ;of this court to review the judg- 
ments of courts of bankruptcy by appeal is provided for in sections 
24a and 25a, 30 Stat. 553 (Comp. St. §§ 9608, 9609). Under the pro- 
visions of section 24a this court has appellate jurisdiction "of con- 
troversies arising in bankruptcy proceedings." Under the provisions 
of section 25a it has appellate jurisdiction from judgments "in bank- 
ruptcy proceedings" in the follovi^ing cases : (1) Adjudging and refus- 
ing to âdjudge the défendant a bànkrupt. (2) A judgment granting or 
denying a discharge. (2) A judgment allowing or rejecting a debt or 
claim of $500 or over. It is now the settled law that "controversies 
arising in bankruptcy proceedings" referred to in section 24a are 
différent itom and do not include "bankruptcy proceedings" referred 
to in section 25a. Controversies arising in bankruptcy proceedings 
being appealable under the gênerai appellate jurisdiction of this court 
while our appellate jurisdiction in bankruptcy proceedings is limited by 
section 25a as above described. In re Loving, Trustée, 224 U. S. 183, 
32 Sup. Ct. 446, 56 L. Ed. 725 ; Coder v. Arts, 213 U. S. 223, 29 Sup. 
Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008 ; Century Savings Bank 
V. Robert Moody & Son et al. (C. C. A.) 209 Fed. 775 ; Thompson 
et al.v. Mauzy, 174 Fed. 611, 98 C. C. A. 457; Morehouse v. Pacific 
Hwd. & Steel Co., 177 Fed. 337, 100 C. C. A. 647 ; Kirsner v. Talia- 
ferro, 202 Fed. 51, 120 C. C. A. 305; In re Mertens, 142 Fed. 445, 
73 C. C. À. 561 ; In re Shidlovsky, 224 Fed. 450, 140 C. C. A. 654; 
Knappenburg v. Rowan, 258 Fed. 121, 169 C. C. A. 207 ; Adams v. 
Deckêrs Valley Lumbér Cd., 202 Fed. 48, 120 C. C. A. 302; Henkin 
v. Fousek, 246 Fed. 285, 159 C. C. A. 15; Horton v. Mendelsohn, 249 
Fed. 185, 161 C. C. A. 221; In re Mueller, 135 Fed. 711, 68 C. C. A. 
349. 

[ 1 ] We are clearly of the opinion that the order from which the 
présent appeal is taken was made in a bankruptcy proceeding within 
the meaning of section 25a. It was a proceeding to compel the bànk- 
rupt to turn over to the trustée for the benefit of creditors money which 
the court had found was in his possession at the time he was ordered 
to turn the same over to the trustée, and which it also found belonge'd 
to the bànkrupt estate for the benefit of creditors. When the turn 
over order was made appellant sought to hâve the same reviewed by 
this court in matter of law. Henkin v. Fousek, 246 Fed. 285, 159 C. 
C, A. 15i In that case this court decided that the bànkrupt in coming 
to this court by a pétition to revise had pursued the proper remedy. 
This was in effect to décide that the proceeding in which the turn 
over order was made was a bankruptcy proceeding. If the proceed- 
ing in which the turn over order was made was a bankruptcy proceed- 
ing then a proceeding to enforce the turn over order necessarily would 
be a bankruptcy proceeding. By section 24b, 30 Stat. 553, this court 
has jurisdiction to superintend and revise in matter of law the pro- 
ceedings of the several inferior courts of bankruptcy within their juris- 
diction. It is now the settled law that the remedy provided by this 
section and the appeals provided for in section 25a are mutually ex- 
clusive. In re Loving, 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725; 
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In re Mueller, 135 Fed. 711, 68 C. C. A. 349; Century Savings Bank 
V. Robert Moody & Son et al., supra. 

. [2] We hâve examined ail the cases that we hâve been able to find 
where contempt orders o£ the character sought to be revîewfed in this 
case hâve been taken to the several United States Circuit Courts of 
Appeal and in every instance w^here the question was raised it has been 
decided that the proper proceeding is by pétition to revise. Kirsner v. 
Taliaferro, 202 Fed. 51, 120 C. C. A. 305, where the several cases 
seeking to review contempt orders are cited. The décisions in the 
cases cited to the effect that the proper remedy is by pétition to revise, 
necessarily are décisions in support of the proposition that the proceed- 
ing is a bankruptcy proceeding. It therefore results that we hâve no 
appellate jurisdiction in the présent case for none is given by section 
25a. As the questions sought to be reviewed are questions of law only, 
it would seem that the only remedy provided for is that mentioned in 
section 24b, and if that is so it would furnish another reason why 
the appeal is not proper in this case, because if the remedy is provided 
for by section 24b it excludes the appellate jurisdiction provided for 
by 25a. ' 

Appeal dismissed for want of jurisdiction. 



BAILEÏ V, DNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. July 29, 1920.) 
No. 3382. 

1. Intoxicating liquors <@=>158 — Saie of Uquor to soldiers in unlform unlaw 

fui, wherever nmde. 

Sélective Draft Act, § 12 (Comp. St. 1918, Comp. St. Aun. Supp. 1911», 
§ 2(319a), authorizlng the Président to malîe régulations governing pro- 
hibition of Uquor in or near military camps, and also providing that "It 
shall be unlawful to sell any Intoxicating Uquor * * * to any offlcer 
or member of the military forces, whlle in uniform," prohlbits the sale of 
Uquor to soldiers in uniform from the date of Its enactment, irrespective 
of the régulations subsequently made by tue Président or of the place of 
sale. 

2. Intoxicating liquors @=>236(11) — Evidence insufflcient to sliovv sale of 

liquor to soldiers in uniform. 

Evidence helà insufflcient to sustain a conviction of défendant, a mar- 
ried woman, of selling Uquor to soldiers in uniform, where it showéd 
without contradiction that two soldiers, one of whom was an acqualnt- 
ance, and who had been sent out to obtain évidence of illégal sales,,called 
at defendant's house and inquired for her husband, who was absent; 
that they asked her for liquor, which she denied havlng, but that on thelr 
urging their need she fiUed and gave them a half pint bottle from a 
small qnantity kept for household use ; that there was nô question of 
sale, but that after they left she found some money on the table, which 
had been left without her knowledge. 

In Error to the District Court of the United States for the Western 
Division of the Western District of Tennessee ; John E. McCall, Judge. 

e=s>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe^ 
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Criminal prosecution by the United States against Jennie Bailey. 
Judgment of conviction, and défendant brings error. Reversed. 

Jere Horne, of Memphis, Tenn., for plaintifF in error. 

Thomas J. Walsii, Asst. U. S. Atty., of Memphis, Tenn. (Wm. D. 
Kyser, U. S. Atty., of Memphis, Tenn., on the brief), for the United 
States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. [1] The plaintiff in error was convicted 
of a violation of section 12 of the Act of May 18, 1917 — the Sélective 
Service Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 2019a)— in 
that she sold intoxicating liquor to a soldier in unif orm. Her insistence 
in the court below upon a directed verdict and her appeal to this court 
for reversai hâve been based chiefly upon the theory that, at the time of 
the supposed offense, the Président had not made any régulations, pur- 
suant to the act, which would reach and cover the facts of her case, and 
that, by this section 12, Congress only intended to legislate concerning 
sales of liquor in or near military camps. More specifically, the con- 
tention arises under that clause of section 12 which reads as f oUows : 

"It shall be unlawful to sell any Intoxicating liquor, including béer, aie, or 
wine, to any ofBcer or member of the military forces while in uniform, except 
as herein provided." 

While this language is broad and gênerai, it is insisted that, when 
read with the çontext, its effect should be restricted to such localities 
as should bè prescribed by the régulations to be made, and that the régu- 
lations of June 27, 1918, made by the Président, confirm this view. 
We cannot agrée. We think the plain intent of section 12 and of the 
régulations of June 27, 1918, is this : That f rom and after May 18, 1917, 
it shall be unlawful to sell to a soldier in uniform at any time or place, 
except if and as permitted by the Secretary of War for médicinal pur- 
poses; that from and after May 18, 1917, it shall be unlawful to sell 
to any one, soldier or civilian, or hâve in possession, intoxicating liquor 
at any place being used for military purposes, except if and as permit- 
ted for médicinal purposes ; and that from and after June 27, 1918, it 
shall be unlawful to sell or give or deliver alcoholic liquor to any soldier, 
whether in or out of uniform, and whether anywhere within the United 
States or within other places under its control, except if and as used 
for permitted médicinal purposes. From this construction, no incon- 
sistency results between différent sections and régulations; it gives 
effect, to the plain meaning of the words used, and no substantial rea- 
son is suggested why it should not be adopted. Upon this subject- 
matter, the action of the court below was right. 

[2] For other reasons, we cannot be satisfied to let the conviction 
stand. The respondent is the same person who was formerly convicted 
of doing business as a retail liquor dealer without paying the tax, which 
conviction we reversed in Bailey v. U. S., 259 Fed. 88, 170 C. C. A. 156. 
We held that the single sale, which was alleged against respondent in 
that case, was not, of itself , suificient to make her a retail dealer. After 
that reversai, and instead of a new trial upon that indictment, she was 
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proceeded against by the indictment in the présent case. This prosecu- 
tion is based solely upon the same single transaction involved in the 
former case. We are convinced that there was no substantial évidence 
upon which any juror could rtghtfully conclude, beyond a reasonable 
doubt, that Mrs. Bailey made a sale. Her story is that two soldiers in 
uniform called at her house in the evening and asked for her husband, 
who was away ; that one of them she knew personally to a considérable 
degree, and they were invited in; that they asked her for liquor; that 
she told them she had none ; that they insisted upon their great need 
for even a small quantity ; that eventually, out of the small supply kept 
for Personal family use, and after further urging, she gave them a half 
pint in a bottle for them to take away ; that nothing was said about a 
sale, but this was only a personal and f riendly gift ; that after they had 
gone, and to her surprise, she found that they had left some money 
upon the table ; that they were then beyond her reach, and she had done 
nothing about returning the money when she was arrested under the 
first indictment. 

There is really nothing in the testimony of the two soldiers to con- 
tradict any of this. They had been sent out by an officer with instruc- 
tions to buy liquor, if and where they could, and report to him. They 
do not claim that anything whatever occurred between them and Mrs. 
Bailey tending to indicate that she was selling them liquor, instead of 
giving them a little upon their urging, save only that money was left 
on the table ; and they do not question that this was without her knowl- 
edge or notice while thèy were there. We cannot resist the conviction 
that it is unsafe to allow a verdict of guilty to rest (as this one must) 
solely on the inf erenee that, promptly after the transaction, Mrs. Bailey 
should hâve taken some ettective step toward returning the money. 
There are too many innocent and probable explanations of such con- 
duct to justify the adoption (without other évidence) of the possible ex- 
planation that it was because she intended, ail the time, to make a sale. 

In the former opinion we said that there was some évidence of a sale 
to go to the jury. The record there differed materially from the présent 
one. The testimony of the soldiers then justified the inf erenee that the 
money was put on the table for Mrs. Bailey in her présence, and with 
her knowledge, and with her acquiescence ; now, it does not ; and there 
was then proof of other sales at the house. The claim that the évidence 
in this particular and for this reason did not justify the conviction was 
first distinctly made on oral argument in this court, and yet it is so far 
covered by assignments of error, and by what is said in the brief, that 
we ought not to refuse to consider it. 

For the reasons stated, the judgment is reversed, and the case re- 
manded for a new trial. 
267 v.—se 
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BOEHNER V. UNITED STATES.* 

(Circuit Cot»rt of Appeals, Elghth Circuit. June 28, 1920. Kehearing Denled 

Sept. 13, 1820.) 

No. 5400. 

1. Criininal law <&=>371(1) — ^In prosecution under Espicmage Act evideace of 

other statements ailinissible to show intent. 

On trial of a défendant charged wlth violation of Espionage Act, tlt. 1, 
I 3 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), by giving coun- 
sel and advice against enlistment évidence of statements and conversa- 
tions of défendant otlier tlian tbose cliarged in tlie indictment held ad- 
missible to show the intent with whlch the words charged were spoken, 
when properly limited to such purpose. 

2. Anny aod navy <&=^4{l — ^Evidence held to show attempt t« obstruct enlist- 

ments. 

Evidence held to sustain a conviction for attempting to obstruot en- 
listments, in violation of Espionage Act, tit. 1, S 3 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 10212c). 

In Error to the District Court of the United States for the Southern 
District of lowa ; Martin J. Wade, Judge. 

Criminal prosecution by the United States against L,. W. Boehner. 
Judgment of conviction, and défendant brings error. Reversed as to 
two counts, and affirmed as to one count. 

John P. Organ, of Council Bluflfs, lowa (J. J. Hess, of Council 
Blufïs, lowa, on the brief), for plaintiff in error. 
E. G. Moon, U. S. Atty., of Ottumwa, lowa. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TKIEBER, District Judge, The plaintiflf in error, referred to here- 
inaf ter as the défendant, was indicted in three counts, charged with vio 
lations of section 3, tit. 1, of the Espionage Act of June 15, 1917, c. 30, 
40 Stat. 217 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c). 
He was found guilty on ail counts and sentenced on the first count to 
pay a fine of $5,000 and the costs of the prosecution and to imprison- 
ment for a period of three years; on the second and third counts he 
was sentenced on each count to imprisonment for three years, the im- 
prisonment to be concurrent in ail three counts. No fine or costs were 
imposed on thèse last two counts. 

The first count charges him with making false reports and f aise 
statements, with the intent to interfère with the opération and success 
of the military and pavai forces qf the United States, and to promote 
the success of thé enemies of the United States., The statements set 
out in the indictment were alleged to hâve been made to one Charles 
Conger. The second count charges him with willfully and feloniously 
obstructing the recruiting and enlistment service of the United States, 
to the injury of the service of the United States, by counseling and 
advising one Gordon Jones that he should forbid and should dis- 
courage young men of the proper âge from enlisting in the army 

@=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexée 
•Certiorarl denled 254 U. S. — , 41 Sup. Ct. 149, 65 L. Ed. — . 
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and navy of the United States. The third count charges him with 
counseHng and advising one Mrs. F. D. Shafer that she should discour- 
age young men of the proper âge from enlisting in the army and navy 
of the United States. A demurrer of the défendant to each count was 
by the court overruled. 

[ 1 ] Without setting out in f ull the allégations in the indictment, we 
are of the opinion that the court committed no errer in overruling the 
deniurrers. Similar charges in indictments hâve been held sufficient 
in numerous cases. Debs v. United States, 249 U. S. 211, 39 Sup. Ct. 
252, 63 L. Ed. 566; Schenck v. United States, 249 U. S. 47, 39 Sup. 
Ct. 247, 63 L. Ed. 470; Abrams v. United States, 250 U. S. 616, 40 
Sup. Ct. 17, 63 U. Ed. 1173; Pierce v. United States, 252 U. S. 239, 40 
Sup. Ct. 205, 64 L. Ed. 542 ; O'Hare v. United States, 253 Fed. 538, 
165 C. C. A. 208; Doe v. United States, 253 Fed. 903, 166 C. C. A. 3. 
The objections of the défendant to the admission in évidence of state- 
ments made to parties, other than those named in the indictment, tend- 
ing to discourage enlistments in the army or navy of the United States, 
or obédience to the Sélective Draft Law (40 Stat. 76), and evidencing 
a strong préjudice against the work, were properly overruled, as the 
court admitted them solely for the purpose of establishing the intent 
of the défendant, w^hen using the language set out in the three counts of 
the indictment, and the court so stated at the time the objections were 
made. To prevent any misapprehension as to the eflfect of this testi- 
mony the court in its charge to the jury, after stating that the sole 
object of admitting that testimony was for the purpose of establishing 
the intent of the défendant in making the remarks set out in the three 
counts of the indictment, charged them : 

"You cannot convlct him of an offense In talking wlth some of thèse others 
outslde of the three named in the indictment, but you may take the conversa- 
tions with the others and consider them in trying to flnd out what hls purpose 
was in talking with thèse three, or any of them, that you find he did talk with, 
as charged." 

The court committed no error in admitting the évidence for that 
purpose only. Wolf v. United States, 259 Fed. 388, 170 C. C. A. 364. 

The only other assignments of error necessary to consider are the 
requests for a directed verdict of not guilty on each counf. We are 
unanimously of the opinion that the first count fails to convince that 
the alleged statements made to Mr. Conger, named in the first count of 
the indictment, were made after the enactment of this statute. In our 
opinion the évidence establishes that the conversation referred to by 
Mr. Conger was on May 15, 1917, a month before this act became a law.. 
Nor does the évidence satisfy that the conversation with Mrs. Shafer, 
set out in the third count of the indictment, had the eflfect of counseling 
and advising her that she should discourage young men of the proper 
âge from enlisting in the army or navy of the United States, which a/<e 
in that count. 

[2] But there was substantial évidence to warrant the suoinission 
of the second count to the jury. Mr. Jones, the person named in that 
count with whom the conversation was had, testified that he was the 
father of two boys, one 20 years of âge and the other 17 years of âgé, 
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both of them living with him at home ; that in the fall of 1917 the de- 
fendant said to him: 

"He dld not believe In the Draft Law; dld not think it was right. He 
would not let one of his boys go If he could help it. • * • He would flght 
It to a finish before he would let them go." 

While neither of the sons of Mr. Jones was subject to the Sélective 
Draft Law in force at that time, both were of an âge enabling them to 
enhst voluntarily, with the consent of the parent, to whom the remarks 
were made. Thèse remarks, in connection with the statements made 
by him to numerous other persons, who testified to similar remarks 
made by the défendant, his remarks about the women employed in the 
Red Cross work, too filthy to be set out in this opinion, his abuse of the 
Président, whom he charged with getting us into the war to please Wall 
Street and J. P. Morgan, fuUy warranted the submission of that count 
to the jury, and its verdict is conclusive. 

The judgment of conviction on the first and third counts is reversed, 
and that on the second count is affirmed. 



HABVEÏ HUBBELL, Inc., v. GENERAL ELECTRIC CO. 
SAMB V. BRYANT ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit. May 26, 1920.) 

Nos. 220, 221. 

L Appeal and error ®='1073(1) — Decree "pro forma" not reversed, îf <Jiere 
was genuine décision. 

The phrase "pro forma," In an appealable decree or judgment, usually 
means that décision was rendered, not on conviction that it was right, but 
merely to facilitate further proceedings ; but the insertion of the phrase 
in a decree does not require reversai, where record shows that the de- 
cree expressed the resuit of a considération of the évidence, so that it 
was not in fact pro forma. 

2, Patents <&='130 — Rebuttable presumption that earlier numbered patent, 

issued same day, is senior. 

■There is a rebuttable presumptlon that, of two patents dated the same 
day, the earlier patent in number is the earlier in publication. 

3. PatMits <@=°35 — Commercial succès», due to otiier causes, not évidence of 

invention. 

Commercial success of the patented devlce, due to a large increase In 
the demand for the device and to extensive advertising, based largeiy 
on claims of excellence not due to the patented invention, is not to be 
considered as évidence of invention. 

4. Patents <&=>226 — InlVingremeot implies appropriation of substantially de- 

scribed élément. 

Infringement cannot be found merely from the use of advantages con- 
tained in the commercial article, but must be based on the appropriation 
of something which the claims of the patent specifically describe. 

5, Patents <@='168(2) — ^Acquiescence in limitation of claims by examiner pre- 

éludes broad assertion. 

Where an applicaut for a patent acquiesced in the rejection of his 
broad claims by the examiner, and in claims which covered only his spe- 

^=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Cigests & Indexe» 
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clflc construction, he cannot thereafter assert that the claim has a broad 
application. 

6. Patents ®=>167(1) — Claims not restricted or enlarçed by the drawings. 

The description of the Invention as contained In the claims cannot be 
restricted by the drawlngs, nor, on the other hand, can It be extended to 
Include disclosures by the drawlngs not contained In the claims. 

7. Patents ®=328 — 774,250, claim 1, for electrical appliance plug and cap, held 

not infringed. 

The Hubbell patent, No. 774,250, claim 1, for electrical appllance plug 
and cap, as restricted by the applicant to conform to the examiner's ob- 
jections, held not infringed by devlcês whlch dld not contaln Independent 
guide holes leadlng to the recess. 

8. Patents "S^SSO — "Contributory infringement" is intentional aid to in- 

fringement. 

Contributory Infringement of a patent essentlally consista In Intention- 
ally glvlng aid to or Intentlonally co-operatlng In an infringement. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Contributory Infringement.] 

9. Patents <©=»255 — Claim covering plug and cap not infringed by cap for use 

with patented plug. 

A claim In a patent for an electrical appllance plug and cap Is not In- 
fringed by the manufacture of a cap of différent design, intended for 
use with the patented plug. 

10. Patents «^='226 — There is no partial infringement. 

There Is no such thing in patent law as partial infringement. 

11. Patents <@=>259 — Intent neceesary to contributory infringement not proved 
by compliance witli decoy letters. 

The fact that défendant, In compliance with decoy letters written at 
plaintlfï's suggestion, manufactured articles descrlbed therein for use with 
plaintlff's patented articles, does not establish contributory infringement, 
in the absence of any showlng that such practice had ever been foUowed 
in any other dealings. 

12. Patents «^='328 — 774,251, elûms 2-4, 6, for an electric appllance plug and 
cap, lield tiot infringed. 

The Hubbell patent, No. 774,251, for a plug and cap for electrical ap- 
pllances, claims 2, 3, 4, and 6, held not Infringed, wben so llmlted as to 
be valld in vlew of the prior art. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal from the District Court of the United States for the District 
of Connecticut. 

Separate suits for infringement of two patents by Harvey Hubbell, 
Incorporated, against the General Electric Company and against the 
Bryant Electric Company, respectively. From decrees for plaintifï, 
défendants appeal. Reversed and remanded, with directions to dis- 
miss the bills. 

The General Electric Company appeals from a decree entered in the Dis- 
trict Court for the Southern District of New York and the Bryant Electric 
Company from a similar decree enfëred in the District Court for the District 
of Connecticut. Both actions are on the same claims of the same patents viz. 
Hubbell patent No. 774,250, granted November 8, 1904 (claim 1), and No. 774,- 
251, granted the same day to the same patentée (claims 2, 3, 4, and 6). 

Thèse patents (copending in the Office) both relate to "separable attach- 
ment plugs." The patent earlier in number (hereafter spoken of as the 
senior patenta déclares as the object of invention to provide a plug "in whlch 

^sssFor other case* eee same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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the cost of Construction shull be rediiced to the minimum, and which shall do 
away with the possibility of ardng or sparking in maklng connection, so that 
electrical power in buildings may be utiUzed by persons having no electrical 
knowledge or skill." Tbe spécification is almost whoUy devoted to describing 
the parts of the pictured means of produclng this désirable resuit. 

The problem in the patentee's mind was to attaln safety and strength, ac- 
companied by sufllcient aceuracy of fltling parts, notwithstanding the fact 
that ail attachment plugs of this gênerai kind must bave a porcelain body — 
something made cheaply and in great quantities, and impossible of procure- 
ment "of exactiy the same size." The plug of this patent shows (inter alia) 
comparatively deep recesses In the porcelain body, in the lower part of which 
are afflxed "contact sprlngs," which are U-springs of current carrying métal, 
which engage wlth contact posts having reduced necks, which necks snap Into 
the springs, producing electrical connection — an action which takes place 
some distance below the entrance of the recess contalning the spring. The 
part of the recess not occupied by the contact springs the patentée calls a 
"guide hole." Électrically there was nothing new about this plug, but the 
mechanical arrangement thought to be novel Is thus deflned in the only claim 
n suit as foUows: 

"1. A separable attachment plug comprislng an insulating body having In- 
dependent recesses, locking contact springs In said recesses and independent 
,?uide holes leading into said recesses, and a cap having contact posts 
idapted to pass through the guide holes and engage the locking contact 
springs, the walls of said recesses and guide holes closely surroundlng the 
said contact springs and extendlng beyond the ends thereof, whereby a con- 
nection can be establlshed only upon the passage of the contact posts through 
the guide holes and into the inner spaces constituting said recesses." 

The contact posts of the senior patent as pictured, and not varled by the 
spécification, are cyllndrical. The junior patent (774,231) displays what in 
the main is the same mechanical conception of arrangement, but exhibits the 
cap as "provided wlth knife blade contacts which engage the contact plates 
after they hâve been passed through the contracted insulating passages." As 
in the senior patent the knife blade, in maklng electrical contact, must go 
through a passage in the iwrcelain body of the plug before It arrives at the 
chamber or recess containtng the contact springs. As such springs cannot 
engage a knife blade as they cân a post with a reduced neck, a locking spring 
is provided, ,pngaglng with a recess In the blade, which locking spring, how- 
ever, does not ordlnarily carry current. 

Agaln, invention résides entirely in the mechanical arrangement and co- 
ordination of parts, and the patente© dwells in his spécification on a dépression 
in the base (recess SO), whlcS, when the parts are assembled, serves "to 
anchor the parts flrmly in place and prevents thelr movement relative to each 
other," and also upon a single screw, which fastens together the block and 
base when out of the mass of interchangeable parts a plug has been assembled. 
Thèse various advantages are sufficiently deflned In the following clalms in 
suit: 

"2. A separable attachment plug eomprising a base provided wlth insulat- 
ing chambers and insulating passages leading into said chambers, contact 
plates and locking springs in said chambers, an end block secured to the base 
and coverlng the chambers, and a cap provided with contacts adapted to 
pass through the insulating passages and engage the contact plates and lock- 
ing springs in the Insulating chambers." 

"4. A separable attachment plug eomprising a base provided with recesses, 
SO, Insulating chambers and insulating passages leading into said chambers, 
■ contact plates in said chambers, an end block engaging the reeesses in the base 
and secured to said base, so as to cover the chambers, and a cap provided with 
contacts adapted to pass through the insulating passages and engage the con- 
tact plates in the Insulating chambers." 

"6. A separable attachment plug eomprising a base provided with insulat- 
ing chambers and Insulating passages leading Into said chambers, contact 
plates in said chambers, an insulating end block which covers the recesses, a 
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screw passlng centrally through the end filock and base by which they are 
secured together and a cap provided, with contacts adapted to pass through 
the insulating passages and engage the contact plates in the Insulatlng cham- 
bers." 

For brevity, thèse daims ot the junior patent may be referred to as the 
"locking spring claims" (Nos. 2 and 3), "reeess" claim (No. 4), and the 
"screw" daim (No. 6). 

The original bill against General Electric Company charged infrlngement of 
the senior patent and of the serew and reeess claims of the junior in respect 
of one style of plug (Exhibit lOB), which style had long been abandoned and 
of which very few spécimens had been sold. By supplemental pleadings, how- 
ever, thèse cases came to présent questions at least of commercial importance 
to the leading manufacturers and distributors in tbis country of what are 
generlcally known as "eleetrical appliances," because such appliances in- 
creasingly consist of a great variety of heating, cooking, and lightlng devices 
electrically and mechanically connected by the union of a cap attached to the 
device and a plug or body attached more or less permanently to the house or 
other structure in or through which the circuit current flows. It is matter 
ot common knowledge that such devices of domestic convenience hâve euor- 
mously increased in number and variety during the life of the patents in suit. 

We are persuaded that plaintlff has contributed to this business develop- 
ment by its élever business management, économies in manufacture, and 
skillful, persistent, and widely extended advertisements. We also flnd that 
there is no confessed or admitted superiority between the cylindrical or pin 
contact post and the ".knlfe blade" construction. The latter is certalnly cheap- 
er; the former is probably stronger and more enduring. Large manufactur- 
ers (such as ail the parties to this suit) may make both styles, and by the 
multiplicity of advertised forms seek to cater to the whims of taste quite as 
much as to secure mechanical and/or eleetrical perfection. 

The resuit of the supplemental pleading is that the General Electric Cîom- 
pany is charged with infrlngement of the senior patent and one of the locking 
spring claims in respect of an article known hère as Plaintiff's Exhibit lOC, 
with infrlngement of ail the claims in suit in respect of Plaintlfl's Exhiblts 
lOD and 10F, and with infrlngement of the senior patent and the locking spring 
and reeess claims by Plaintiff's Exhibit lOE. 

The Bryant Company is accused of putting forth 16 différent appliances 
(Plaintiff's Exhiblts 4-19), ail infringing the senior patent, and ail infring- 
ing one or the other of the "locking spring" claims. Bryant Company is also 
charged with contributory infrlngement by selling certain caps of their own 
manufacture capable of use with Hubbell plugs. The charge of contributory 
infrlngement rests on the foUowing transaction : In 1916, a few weeks bef ore 
this suit was begun, two concerns at the request of plaintlff sent direct to 
the manufactory of Bryant Company small orders for what had been ad- 
vertised as "Spartan plug caps," which orders descrlbed the caps as to be 
"interchangeable" with some Hubbell appliance or appliances. One order 
was filled with caps having parallel knlfe blade contacts; the other was for 
"tandem" contacts, and thèse Bryant Company did not ordinarlly make, but 
manufactured for this order, and it never made any more. 

No Bryant cap carries contacts with recesses sultable for engagement with 
the Hubbell locking spring. Therefore such caps could be used so as to pro- 
vide eleetrical connection when joined to a Hubbell plug, but the only me- 
chanical connection was frictional. For obvious reasons the sale bf caps was 
smaller than that of plugs or bases, and caps and bases severally are articles 
of commerce. There is no évidence apart from the fllling of thèse two decoy 
orders; and it is found as a fact that Bryant Company has manufactured 
caps, not with the intent of having them used with Hubbell plugs, but with 
the hope that the public would buy the Bryant plug for use with the Bryant 
cap. When so used a locking contact occurs ; that a poor mechanical connec- 
tion did not prevent eleetrical use with the Hubbell plug or base was, however, 
a matter of indifférence to Bryant. 
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Thèse cases were heard by the same trial judge, although In différent dis- 
tricts, and were held under considération for a long time, and until the court 
became engaged in a jury trial of almost nnprecedented length. Flnding and 
announcing that other engagements made it impossible to write a review of 
the facts, the court in a brief mémorandum stated its conclusions on every 
point jnvolved in elther case, and entered decrees accordingly, but (for rea- 
sons not appearing of record) inserted tne words "pro forma" after the words 
"Ordered, adjudged, and decreed" in each document. 

Both défendants appealed, assigning for error failure to find both invalidity 
and noninfringement, and on those appeals raise the question as to the effect 
of the phrase "pro forma" in the decrees as entered. 

Frederick P. Fish, Hubert Howson, and Samuel Owen Edmonds, 
ail of New York City, for appellants. 

Clifton V. Edwards, of New York City, and W. Clyde Jones, of 
Chicago, m., for appellee. 

Bef ore WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] It 
is assigned for error that the court entered "pro forma" decrees. That 
Cramp, etc., Co. v. International, etc., Co., 228 U. S. 645, 33 Sup. Ct. 
722, 57 L. Ed. 1003, ever requires reversai merely for this reason is 
not admitted, but need not be decided. The phrase complained of, in 
an appealable decree or judgment, usually means, and is asserted to 
mean in the présent instance, that décision was rendered, not upon in- 
tellectual conviction that the decree was right, but merely to facilitate 
further proceedings. 

But this court is not concluded by a phrase. We may examine the 
record to discover whether there was a genuine décision, and, having 
done so, are satisfied that the trial court by thèse decrees expressed the 
resuit of a considération of the évidence. The decrees are not in fact 
pro forma, and do not become so by having a label put on them. We 
therefore consider the merits. 

[2] Although the patents in suit issued on the same day to the same 
man, the senior patent is prior art. By rebuttable presumption the 
earlier in number of several patents dated alike is earlier in publica- 
tion (Crown Cork, etc., Co. v. Standard, etc., Co., 136 Fed. 841, 69 
C. C. A. 200) ; but in this case application was made for the junior 
patent more than a year after that for the senior had been filed, and 
the former is confessedly for an improvement on the latter. Under 
such circumstances the art to and including the senior patent is known 
to the patentée, not only by légal presumption, but by personal study. 
Writing Machine Co. v. ElHott, etc., Co. (C. C.) 106 Fed. 507; Will- 
cox, etc., Co. v. Merrow, etc., Co., 93 Fed. 206, 35 C. C. A. 269. 

[3] Much of plaintifï's case as to range of équivalents, existence 
of invention, and interprétation of claims rests on commercial success, 
and we are especially referrèd, not only to the language, but the facts, 
of Benjamin, etc., Co. v. Northwestern, etc., Co., 251 Fed. 288, 163 
C. C. A. 444. See also Stanley Works v. Twisted Wire Co., 256 Fed. 
101, 167 C. C. A. 340. Before success in business becomes available 
as évidence to aid in proving the fact of invention, or to extend the 
construction of words, it must be proved to hâve flowed from the 
claims in suit. A claim is for means, and those means must be proved 
to hâve been the means of success. 
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Until 1909 the patent of Weston (No. 480,900) was in force, plain- 
tiflf was licensed thereunder, and publicly by advertisements claimed 
(in effect) the advantages of Weston's invention. An examination of 
this patent (especially claim 1) shows on this record a basic invention, 
without paying tribute to which we incline to think that few plugs in 
évidence could hâve lawfuUy employed "détachable engagements" 
making electrical contact. It is quite impossible to say how much of 
plaintiff's success was due to manufacturing for upwards of five years 
under Weston's patent. 

Further, this record requires mention of the décisions pointing out 
that commercial success as évidence is to be considered when patenta- 
bility is doubtful (Locklin v. Buck, 159 Fed. 436, 86 C. C. A. 414); 
tbat nothing is more easily suggested by a popular new thing than an 
endeavor to put "mère novelty in the place of invention" (Robins, 
etc., Co. V. Link Belt Co., 233 Fed. 1005, 148 C. C. A. 15); and that 
successful exploitation of a device covered by a patent is often no more 
than the improvement by advertising and other energetic business 
methods of a commercial opportunity (National, etc., -Co. v. Bissell, 
etc., Co., 249 Fed. 198, 161 C. C. A. 232). 

Thèse considérations hâve application hère: The commercial op- 
portunity is shown to hâve been afïorded by the enormous growth of 
the electrical appliances for comfort above enumerated, and plaintifï 
is and has been a most pushful advertiser, setting forth in publications 
of record plausible reasons for patronage having no ref ereiice to what- 
ever invention is defined by the claims in suit. We décline to consider 
commercial success in respect of either the fact of invention or inter- 
prétation of claims. 

The accusations of infringement show that the fundamental ques- 
tion hère is the scope or breadth of the senior patent. It is urged that 
plaintiff's plug shows "a combination of éléments" functioning "by 
reason of their co-operation," which éléments contained in an insulat- 
ing body — that is, a single pièce of porcelain — are (1) independent 
recesses functioning to contain and assist the contact springs; (2) 
locking contact springs, which are merely strips of métal bent into 
suitable shape and economically stamped out of sheet copper; (3) 
independent guide holes leading into the recesses and preventing ab- 
normal distortion of contacts, because the walls of the holes sustain 
ail the mechanical strain ; and (4) recesses and guide hole walls close- 
ly surrounding and extending beyond the end of the contact springs, 
to the end that (5) the cap may and does carry plain and solid posts, 
which give good contact, and when of blade shape may also be eco- 
nomically stamped out of métal. 

[4] The foregoing summary from a brief is a laudatory dissection 
of. a popular form of plaintiff's device as commercially exploited. It 
is always a temptation to take a patentee's commercial article and argue 
that no advantage, shown by expérience to réside therein, can be uti- 
lized by a competitor under pain of infringement. But légal infringe- 
ment cannot be so proved ; it is necessary to take the alleged inf ring- 
ing article, and show that the maker of that thing has appropriated 
what the claim substantially describes. 
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[5] Substantial description is an elastic term, and it may (inter alia) 
be restricted by prior art, or by limitation arising in the Patent Office. 
The rule that acquiescence in the rejection ôf a broad claim, when 
accompanied by the acceptance of' a narrower one, estops the patentée 
from ever demanding for the claim he got an interprétation that would 
cover what he was not given (Corbin, etc., Co. v. Eagle, etc., Co., 150 
U. S. 38, 14 Sup. Ct. 28, 37 L. Ed. 989), bas, we think, never been 
departed from in this court. 

[6] The claim as granted is not restricted merely by a représenta- 
tion in the drawing (Consolidated, etc., Co. v. Metropolitan, etc., Co., 
60 Fed. 93, 8 C. C. A. 485) ; but neither can it be enlarged by such réf- 
érence. National, etc., Co. v. Roebling's Sons Co., 158 Fed. 101, 85 C. 
C. A. 567, cites the earlier cases, and the rule bas recently been restated 
in Strause, etc., Co. v. William M. Crâne Co., 235 Fed. 128, 148 C. C. 
A. 620, and Auto Pneumatic, etc., Co. v. Kindler & CoUins, 247 Fed. 
323, 159 C. C. A. 417, with its appropriate limitations. 

[7] It would be wasted time to do more than indicate conclusion 
with respect to-the limitation arising as to the first claim of the senior 
patent by reason of its Patent Office history. The matter may be sum- 
marized thus: The first claim propounded when the application was 
filed was for a — 

"separable attachment ping comprlsing an insulating body havlng recesses, 
locking contact springs In said recesses, and guide holes leading into said 
recesses and a cap havlng contact posts adapted to pass through the guide 
holes and engage the locking contact springs." 

This was rejected on Weston, supra, Cunningham, 320,117, and Mar- 
shall, 714,928; the gist of objection being that locking springs and 
recesses were both old, and there was no invention in having two re- 
cesses, instead of one, so as to put the springs into separate compart- 
ments. The applicant was compelled to redraft the claim, so that it 
reads as at présent, and plainly requires the contact posts to pass 
through guide holes before engaging the contact locking springs in the 
recesses. It was this provision of an approach through insulated ma- 
terial that was required by the Office and yielded to by the applicant, 
and that acquiescence procured the allowance of the patent. 

It has not infrequently occurred that, after many contests with ex- 
aminers, the patentée émerges from the Office with a claim which in 
the opinion of the courts is as broad, or perhaps broader, than some 
which were rejected before allowance. If such final claim is deemed 
to rest fairly on the disclosure, it is no objection to it that the solicitor 
outiîanked the examiner ; but that is not the case hère. If this pat- 
entée had gotten the claim he first propounded, he might hâve summar- 
ized invention in the manner hereinabove set forth; but as the mat- 
ter stands he cannot claim that anything infringes the claim in suit of 
the senior patent that has not an independent guide hole leading to a 
recess. 

There is not a single one of the above-enumerated alleged infringing 
articles of which this is true. It is désirable to hâve the path of the 
conta;ct posts prede^ermined, to get them in Une for their contacts and 
secure alignment by insulated material, before the cap is shoved home, 
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If alignment is attained some distance from the point o£ contact, the 
careless or inexperienced handler is probably saved from an electric 
shock. Such alignaient is attained by both défendants by squaring their 
contact posts with a central block of insulation. They bave no guide 
holes, and in some of the forms complained of the distance from the 
point of electrical contact to the end of the block of central insulation 
is so slight that it is doubtful whether defendant's devices possess the 
advantage, the means for attaining which was the one thing that gave 
Mr. Hubbell his patent. 

It foUows that there is no infringement of claim 1 of the senior 
patent, and it becomes unnecessary to détermine whether that claim 
is invalid, if confined, as it must be, to the exact device described and 
depicted. There was small room for invention left when the appli- 
cation was filed, and the life of the patent is now nearly spent; "con- 
cealed contacts" has been a commercial catchword used by plaintiff to 
advance the sale of its patented article, and it is adopting the style of 
interprétation urged by the plaintiff hère to say, what is admitted by 
the patentée himself, that défendants hâve no concealed contacts, but 
do hâve "wide-open contacts." 

In considering the question of contributory infringement, validity 
may be assumed for argument's sake, as to ail the claims in suit. 

[8] Contributory infringement essentially consists in intentionally 
giving aid to, or intentionally co-operating in, an infringement. In 
this instance the assertion is in substance that any cap that would 
"work" with Hubbell's patented combination plug (including the cap) 
became an infringement of patent rights the moment it was put in 
place ; wheref ore, since Bryant Company was told in substance that 
the decoy letter writer wished to use a Bryant cap with a Hubbell base, 
the défendants aided such imaginary purchaser to commit an infringe- 
ment. 

[9] Whether, in the absence of any other évidence tending to es- 
tablish that tort which is infringement, the matter is not too trivial for 
serions considération may be suggested, but is not made the basis of 
décision. Plaintiff, however, cannot prevail for two reasons: First. 
It is not true that any claim in suit covers the combination of any and 
every cap just good enough for electrical connection with Hubbell's 
base plug. There is nothing in any of the patents preventing the use 
of a frictionally engaging cap with Hubbell's base or any other base. 
Second. By construction so necessary as to require no explanation the 
combination of Hubbell is only effected when Hubbell's contact blades 
are engaged with Hubbell's contact and locking springs. 

[10, 11] The allégation of contributory infringement cannot be sup- 
ported, there having been no possibility of complète infringement within 
the cases cited in Walker (5th Ed.) § 407, and there is no such thing as 
partial infringement ; nor is the intent requisite under Leeds & Catlin 
Co. v. Victor, etc., Co., 154 Fed. 58, 83 C. C. A. 170, 23 L. R. A. (N. 
S.) 1027, affirmed 213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 816, prov- 
ed by the decoy transactions. So far as intent goes, that trick is com- 
pletely offset by the whole course of business as testified to without 
contradiction. 
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[12] Discussion of the remainder of the case may be brief, after the 
foregoing statement of our views on the senior patent. 

There was no novelty per se in the use of knife blade contacts. They 
had been commercially used in the Ft. Wayne-Jenney construction, 
and known at least since 1886. Nor was there inventive thought in 
securing a locking, as distinct from a frictional, engagement between 
contact post and current carrying spring. That was old, and is found 
in the senior patent, if nowhere else. The field of invention left open 
and occupied by Hubbell was to secure a notched or recessed blade 
by a supplementary spring, and this he did. That is the only idea vali- 
dating the locking spring claims, and défendants do not employ that 
means. If the claims were read so as to cover, they would be void on 
the prior art. 

The recess and screw claims, in so far as they advance those éléments 
as presenting patentable novelty in attachment plugs, are void. As was 
candidly stated by plaintiff's expert, if anything is composed of two 
parts intended to be fastened together, it was common practice to pre- 
vent relative rotation by "making one end square to fit into a square 
hole, or some such expédient." That is what plaintiff does with its 
"base" and "end block." 

As for the "screw passing centrally" through the parts just men- 
tioned, the method is shown to be nearly as old as electric plugs, and 
could doubtless be traced through many arts dealing with small ar- 
ticles assembled as needed from standardized parts manufactured in 
quantity. It is plainly within the compétence of any good mechanic. 

If, however, thèse claims be viewed as presenting the same combina- 
tion as the senior patent and the locking spring claims, with recess and 
screw additions, they may stand ; but the additions are worthless. No 
one infringes merely by using recesses and central screws. 

Let each decree appealed from be reversed, with the costs of this 
court, and the causes remanded, with directions to dismiss the bills 
because of noninfringement, with the costs of the District Court 
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(Circuit Court of Appeals, Second Circuit. May 26, 1920.) 

No. 222. 

L Patents <^»25 — Différence between "aggregation" and "combination" Is 
substantial. 

The différence between aggregafions and combinations is not académie, 
but is substantial, and frequently affords a valuable test of invention; 
the essentials of a combination being that the varions éléments coact with 
each other. 

[Ed. Note. — For other définitions, see Words and Phrases, First Séries, 
Aggregation; First and Second Séries, Combination.] 

Z, Patents ®=>328 — 1,169,613, for electric appliance ping, held not to disclose 
invention. 

The Burton patent, No. 1,169,613, for an electrical appliance plug adapt- 
ed for use with caps in which the knlfe blades were either parallel or tan- 

^=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 



BRYANT ELECTRIC CO. V. HARVEY HUBBELL, INO. 573 

(267 F.) 

dem, merely by havlng four openings for the knife blades, instead of two, 
held void for lack of invention. 

Appeal from the District Court of the United States for the District 
of Connecticut. 

Suit for infringement of patent by the Bryant Electric Company 
against Harvey Hubbell, Incorporated. Decree for défendant, and 
plaintiff appeals. Affirmed. 

Action is upon Burton patent, No. 1,169,613, Issued January 25, 1916, for an 
"attachment plug réceptacle." Claims 1 to 3 are in suit; of tliese the second 
is a sutlicieiit deiinitiou of invention, and is as follows: 

"An attaclimeut plug réceptacle liavlng a pair of base plates and receivlng 
terminal nieaiis thereon having contacts suitaWy arrangea to engage elther sub- 
staiitially parallel or substantlally tandem jack blades on a co-operating 
plug." 

AU the claims before the court, and indeed ail the claims of the patent, con- 
taiu the sauie description of the resuit to be reached by "arranging" contacts, 
viz. : Tliey are to be colloeated so as "to engage either substantially parallel 
or substantially tandem jack blades." The lower court dismissed the blU; 
plaintiff appeals.^ 

Hubert Howson, of New York City, for appellant. 
Cl if ton V. Edwards, of New York City, and W. Clyde Jones, of 
Chicago, 111., for appellee. 
Before WARD, HOUGH and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). By the 
time Mr. Burton applied for this patent separable attachment plugs 
whereof the caps bore as contacts variously arranged knife blades were 
well known. Some of the contact blades were parallel to each other, 
some arranged "tandem," and the défendant at least had a "polarized" 
plug wherein contact blades were at right angles. 

Parallel and tandem blades were the commonest, and obviously a plug 
slit for one style would not take the other; but electrically there was 
no différence between them. The only concept of invention is this 
patent is to make four slots in the face of a plug, instead of two, and 
so arrange them that tandem blades would go in one pair of holes and 
parallel blades in the other ; the plug being so wired that, whichever 
pair of slots was used, opposite polarity would be preserved. It is not 
asserted in any claim that wiring plays any part in the invention. 

Much time was devoted in the court below to finding out whether Mr. 
Burton or Mr. Hubbell (of the défendant company) was the original 
inventor; the latter having taken out a somewhat similar patent, No. 
1,146,938 granted July 20, 1915. To this controversy we shall not fur- 
■ ther advert, being of the opinion that the claims in suit display no pat- 
entable invention. 

[1 ] It is said that the patent is but for an aggregation. The point is 
only important if the patentée asserts that his invention is for a com- 
bination, and whether such assertion is made we are in some doubt, af- 

1 The decree contains the words "pro forma," as in Hubbell, Inc., v. General 
TIeetrie Co. et al. (opiiiion filed herewith) 267 Fed. 564, but the record also 
contains a mémorandum of opinion, and the remarks as to that style of de- 
cree made in the case just referred to are applicable to this lltigation. 
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ter perusing record and briefs. Assuming that combination îs assert- 
ed, the device is an aggregation, because there is absolutely no mutuality 
or coaction between the two sets of slots and contacts. 

The différence between aggregations and combinations is not aca- 
démie ; the comparison frequently a£fords a valuable test of invention 
when the subject is cumbrous if not complicated machinery; and we 
are not aware that this court has ever departed f rom the doctrine on this 
subject as laid down in American Chocolaté Co. v. Helmstetter, 142 
Fed. 978, 74 C. C. A. 240. fo such a device as this the word "combina- 
tion" is certainly a large name for a small thing, and we therefore pre- 
fer the simpler inquiry : What is there new in the patentee's perform- 
ance ? 

[2] It was doubtless a new and attractive business idea. It rendered 
it easier to sell parallel and tandem contacts without asking what kind 
of a plug the customer had ; but, assuming the commercial frequency 
of both kinds of blade contact, it was within the compétence of any me- 
chanic to evolve the means for economizing in plugs while encourag- 
ing prodigality in caps. The history of this device is a good illustration 
of the mechanic's part in the history of invention. Mr. Burton was not 
a mechanician in any sensé of the word. As "sales manager" of plain- 
tiff he thought it would be a good idea to hâve four holes in the face 
plate of the plug, instead of two, whereupon he rudely represented the 
circular section of the insulated face of the plug by a figure about the 
size and shape of a half dollar, marked four holes in it, and gave it to 
the head of plaintiff's mechanical department, and substantially told him 
to work it out. 

As worked out it is the patented article, wherein every détail when 
in action is doing exactly the same thing in the same way that it was 
when there were two holes in the face plate, instead of four. This is 
no more invention than it was to make "in one pièce what was before 
made in two" (General Electric Co. v. Yost, etc., Co., 139 Fed. 568, 71 
C. C. A. 552), or to put a brace in a drilling machine so as to strengthen 
it (Barnes Co. v. Vandyck Churchill Co., 213 Fed. 636, 130 C. C. A. 
300), or to put two buttonholes in one long tab of a necktie instead of 
one buttonhole in each of two short tabs (Keys v. Meyer, 234 Fed. 
94, 148 C. C. A. 110). 

The decree appealed ïrom is affirmed, with costs. 



AMERICAN STEEL FOUNDRIES T. DAMASCUS BRAKE BEAM CO. 

(Circuit Court of Appeals, Seventh Circuit. July 9, 1920.) 

No. 2819. 

1. Patents <S=>328— 1,161,737 and 1,192,466, for welded fulcrum for trussed 
brake beams, held valid and infringed. 

The Schroeder process and product patents, Nos. 1,161,737 and 1,192,466, 
for a welded fulcrum for trussed brake beams, held valid, as dlsclosing 
Invention, and Inf ringed. 

@=3For ottier cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexe* 
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2. Patents <@=^36(3) — ^Production 6f new resuit to meet recognized need is 

invention. 

The production of a new resuit, which met a recognized need and went 
Immediately Into gênerai use, discloses invention, though there would 
be no invention in the adoption of any one of the successive steps by wMch 
the resuit was attalned. 

3. Patents 'S=>168(2) — Amendment to claims covered by drawings and specifl- 

eations do not invalidate. 

Amendments to claims do not Invalidate the patent, as Indlcatlng that 
the patentée had added éléments thereto after observing the alleged In- 
fringer's commercial structure, where the substance of the amendments 
was supported by the spécifications and drawings in the original applica- 
tion. 

4. Patents ©='157(1)— "Welding" deflned. 

"Welding," as used in the claims and spécifications of a patent for a 
welded brake beam fulcrum, means that the molécules of one part under 
the applied beat and pressure mingled with and attached themselves to 
the molécules of the other part, so as to make an intégral block. 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern EKstrict of Illinois. 

Suit by the Damascus Brake Beam Company against the American 
Steel Foundries. Decree for complainant, and défendant appeals. 
Affirmed. 

Suit to enjoin infringement of two patents Nos. 1,161,737 and 1,- 
192,466, to Frederick J. Schroeder, and assigned to appellee. Decree 
for complamant. 

George L. Wilkinson, of Chicago, 111., for appellant. 
Wallace R. Lane, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. [1] The process and product patents hère 
under considération deal with a "strut" or "fulcrum" for trussed brake 
beams ; a forged type being used in place of the more common form of 
malléable castings. A common type of trussed brake beams is herewith 
feproduced : 




}t! indicates the compression member. S' the tension member, the ends 
of thèse two members being rigidly united at the brake heads 9 upon 
which the brake shoes are mounted. 8' is the strut or fulcrum member 
which spaces the other two members apart. The lever for moving the 
brake is fulcrumed thereon, passing through the openings in the arms. 

Claim 3 of the process patent and 2 of the product patent, quite il- 
lustrative of ail the claims involved, read as f ollows : 

©=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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"3. The improvement In the art of producing slotted fulcrums for trussed 
brake beams, which conslsts In preparing a fulcrum blank having arms spaced 
for providlng a lever slot between them, and tben while at a welding beat, con- 
fiuing au eud of said blank embodying portions of said arms, in a mold bavlng 
a cavity of substantially rectangular sections, and subjecting the confined por- 
tions of the blank to the action of a pressing die having a seat-formlng projec- 
tion posltioned to extend dlagonally from one arm to the other, and thereby 
welding the confined portions of the arms Into a soUd block Intégral wlth and 
longitudlnally superimposed upon the two arms and bridging the slot between 
them." 

"2. A forged métal fulcrum for brake beams, comprising a pair of substan- 
tially parallel wrought métal arms spaced apart to provide a lever slot there- 
between, said arms having their ends formed with a solid, intégral head pro- 
vided with a rece^sed seat for a truss member extending diagonally across 
the planes of said parallel arms, each of the side walls of said diagonally ex- 
tending, recessed seat constitutlag originally intégral portions of both of 
said spaced arms." 

The attacks made on the validity of the two patents can well be con- 
sidered together. 

[2] Invalidity is asserted because the improvement fails to disclose 
invention. To use dies and a driving head may, as appellant insists, 
be old. Quite similar steps for treating forged steel in the so-called 
"Buchanan yoke," the "swivel," and the "band for spring," clearly 
disclosed by appellant's testimony and well illustrated in its brief, 
doubtless constitute anticipation of this particular step. If invention 
consisted merely in using dies and a driving head, and welding forged 
Steel, the decree could not stand, notwithstanding many expert witnesses 
seemed to question, prior to this discovery, whether "proper welding" 
of forged steel could take place, foUowing the steps described by pat- 
entée. But obviously the structure and the process must be viewed as an 
entirety. It was patentee's combined conception — his appréciation of 
the problem, its difficulties, the remédies, and the practicability of the 
steps taken to accomplish the resuit of making the product a commer- 
cial success — that détermines patentability. So viewed, invention may 
hâve existed, even though a hammer or a wrench were used, instead 
of thé dies and a driving head. Likewise the substitution of forged 
steel for malléable castings may not alone hâve been sufficient in the 
présent case to constitute invention. The problem confronting the 
patentée was one which called for a merchantable fulcrum, of great 
strength, of resiliency, using the least possible amount of material, a 
unitary structure, with one end supplying the seat for the tension 
member of the brake beam, so located with référence to the arms of the 
fulcrum as to reduce the possibility of their splitting when strain came 
to the finished article. 

The desirability of a durable, satisfactory fulcrum, sometimes call- 
ed the "king pin" in the brake System, cannot be questioned ; for, if a 
brake be important, every link in the chain is equally essential. That 
appellee's fulcrum was a success is attested by abundant proof, by large 
and increased sales, by the demand of users that this type only be 
made, and lastly, but not least, by appellant's adoption of this t)^e, 

The use of the dies and driving head, of pressed steel instead of 
malléable castings, were but steps in the process. To build a head. 
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strong and résilient, in which might be erected the seat for the tension 
member, was but another step. To use a métal that would permit o£ 
welding, which in turn made possible a solid block head, "intégral with 
and longitudinally superimposed upon the two arms and bridging the 
slot between them," and a seat extending "diagonally from one arm to 
the other," and perfectly designed for the purpose for which it was 
wrought, may be scornf ully described as a "blacksmith's job," after the 
product has been completed, but seemed nevertheless to supply a long- 
sought cure for long-f elt demand. 

[3] We hâve no hesitancy in affixing to this discoverer the title of 
inventor. It is, however, claimed that certain éléments in the product 
patents and steps in the process patent were added after patentée ob- 
served appellant's commercial structure. We hâve examined the spéci- 
fications and the file wrapper, and find some of thèse charges are dis- 
proved by the record, while the others rhust be rejected, because the 
spécifications and drawings in the original application were sufficient 
to support ail the amendments that were subsequently made. 

Infringement. — ^While appellant earnestly insists that for several 
reasons infringement does not appear, we will consider only the one 
which we deem the most weighty. Appellant contends that it does not 
infringe, because it does not, in its stamping process, weld "the con- 
fined portions of the arms into a solid block intégral with and longi- 
tudinally superimposed upon the two arms and bridging the slot be- 
tween them." The two arms of its fulcrum are not separated or dis- 
tinct. They are composed of a single U-shaped bar. When placed 
in the dies, and the force of the driving head applied to the bottom of 
the bar heated to some 2700° Fahrenheit, there is an upsetting, a chang- 
ing of position, but no "welding," of the "confined portions of the arms 
into a solid block intégral with and longitudinally superimposed upon 
the two arms and bridging the slot between them." So says the appel- 
lant. 

[4] We think the différences between expert witnessés arose over 
their inability or refusai to agrée upon the meaning of the word "weld- 
ing." As patentée used the words, we think there was a welding of the 
confined portions of the arms, Both portions of the arms were heated 
to a welding beat. The driving head made a block of the lower por- 
tion of the arms. Where the inner wall of the arms came in contact 
with the outer wall of the block, ail heated as described, there was 
"welding," as that term is used in the patent; that is to say, molé- 
cules of one part of the arm mingled with and attached themselves to 
molécules of the outer and separated part of the arm, so as to make 
an intégral block or head. It accomplished the same resuit by precise- 
ly the same processes, and even though a différent intent or purpose 
was présent (a fact we need not décide) infringement is nevertheless 
established. 

The decree is affirmed. 
267 F.— 37 
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UNIVBRSAL FORM CLAMP CO. v. TAXIS et al. 

(Circuit Court o£ Appeals, Seventh Circuit. April 27, 1920. Behearing De- 

nled June 5, 1920.) 

No. 2756. 

1. Patents •S^'Sll — ^Defaidant's f^ure to introduce eridence does not give 
patent standing of pioneer. 

Though défendant, chargea with Infringement, failed to introduce évi- 
dence, that fact does not give the patent the standing of a pioneer patent ; 
for, if that were true, a motion to dismiss a blll for invalidity of the pat- 
ent could never be sustained. 

t. Evidtxice <S==>5(2) — Judicial notice of well known facts in patent cases. 

The courts take judicial notice of common and well-known facts in 
patent cases, as well als other litlgation, and i«i construing a patent in an 
old fleld, such as that of the reinforcement of concrète, will consider mat- 
, ters of common knowledge. 
S. Patents <®=>328 — 888,671, for concrète floor construction, held not infringed. 
Patent No. 888,671, for a concrète floor construction, which conslsted of 
a method for regulating and spàclng the relnforclng materlal, etc., held, 
in View of the prier art, by which it must be limited, not infringed. 
4. Evidence (S=>265(2) — Admission that prior device infringed not available in 
subséquent suit. 

Though .défendant admitted that a prior device infringed complainant's 
patent for concrète floor construction, complainant cannot in a subsé- 
quent suit recover on the theory that defendant's last device was a me- 
chanical équivalent of the flrst, for such use of the admission Is Improper, 
as it would allow the measurlng of complainant's rights by the admission, 
instead. of by the patent. 

Appeal.from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Suit by Frederick. C. Taxis and others against the Universal Form 
Clamp Company. From a decree for complainants, défendant appeals. 
Reversed, with direction to dismiss the bill. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 14, 65 L. Ed. . 

William R. Rummler and Cyrus W. Rice, both of Chicago, 111., for 
appellant. 

George Bayard Jones, of Chicago, 111., for appellees. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. From a decree sustaining patent No. 888,671 
to Frederick C. Taxis, on "a concrète floor construction," appellant 
prosecutes this appeal, relying upon its défense of noninfringement. 
Describing the object of his invention, patentée says : 

" * * * To introduce into a concrète floor construction a structural dé- 
tail, which shall not only serve to properly space and tle the metallic relnforc- 
lng and supportlng bars for the concrète, but shall at the same tlme serve as 
a gage for the construction of the boxing into which the cernent composition 
is poured around the bars previously spaced and posltloned. With my improve- 
ment any shifting of the relnforclng members from the positions they are 
intended to occupy is impossible, a thorough tylng therefore is insured, and 
a unlform construction can always be depended on." 

<@=3For otber cases see same toplc & KEY- NUMBER in ail Key-Numbered Dlgests & Indexes 
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Claims 1 and 2 read as follows : 

"1. In combination with a reinforcing memher of a concrète floor, a He mem- 
ber or strip havlng pairs of openings, anchor pièces composed of pièces of métal 
bent Into a U-shaped form and passed with their anns through said openings, 
means for limiting the depth of insertion of the arms whereby a portion of the 
anchor pièce is left projecting below the tie member and forming a gage or 
leg, the free ends of the arms heing bent around the reinforcfng member, sub- 
stantlally as set forth. 

"2. In combination with a reinforcing member of a concrète floor, a tie mem- 
ber or strlp having pairs of openings, anchor pièces composed of single pièces 
of métal bent into a U-shaped forni, and terminating in reduced arms passed 
through the openings aforesaid, said arms being bent around the reinforcing 
member, and shoulders formed betweeu the arms and body of the anchor for 
limiting the depth of insertion of the arms into the openings of the tie mem- 
ber, the portion projecting below thé latter serving as a gage or leg for bearing 
against the roof of the boxing over which the concrète is poured, substantially 
as set forth." 

Figures 5 and 6 herewith submitted illustrate the invention. 
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1 is the tie strip, containing pairs of openings. 4 is the anchor pièce, 
bent into a U-shaped form, with its arms passing through the opening? 
in the tie strip, and being so constructed as to provide for the depth of 
insertion of the arm, leaving a portion below the tie member and form- 
ing a gage or leg; the free ends of the arm being bent around the rein- 
forcing member. 5, Fig. 6, is the shoulder upon which the tie strip rests. 

[1] Appellant offered no évidence upon the trial, and appellees urge 
that therefore the patent must be given the standing of a pioneer. The 
contention hardly merits attention. If tenable, then a motion to dismiss 
a bill in equity, based upon the invalidity of the patent, would never be 
sustained. 

[2] Courts take judicial notice of certain well and commonly known 
facts in patent cases, as well as in other fields of litigation. True, the 
judicial knowledge of the prior art in any patent suit must fall far short 
of the exact information obtainable on the trial on this phase of the lit- 
igation; but it would be erroneous to assume no judicial knowledge 
exists. In the présent case, for example, we could hardly be totally 
ignorant of an art that was well developed in the days of Csesar. Cé- 
ment structures and the reinforcement thereof were matters of com- 
mon knowledge long before Taxis applied for this patent. Reinforce- 
ment of concrète is almost as old as the use of this building material. 
The claims, then, must be read upon such a background, rather than 
upon the more exact and complète state of the art, which the appellant 
could, in the trial court, hâve supplied, but which it did not show. 

[3] With such a background, what of the claims? They obviously 
relate to a very limited field — support for reinforcement in concrète. 
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Most favorably viewed, they disclose but little more than mechanical 
skill. Further, a concession of novelty and validity to both claims does 
not necessarily carry with it any admission a% to their scope. Both 
claims are very narrow and they must be so construed in determining 
infringement. 

Neither claim reads literally upon the alleged infringing device. The 
so-called "anchor pièces" are not provided with arms that pass through 
the openings of the tie strip. Neither are they U-shaped. Nor is the 
tie member provided with bars and openings, through which the arms 
of the anchor pièce pass. 

Among the asserted advantages of this invention, appellees claim that 
the two pièces "can-be packed closely together for freight shipment 
thereby saving space and consequently freight charges"; that "the 
structural features of the pièces are such that the reinforcing bars can 
be quickly and accurately assembled" ; that "the pièces thereof can be 
and are punched out of flat material — that is, sheet métal — and can be 
rapidly locked together." In view of thèse advantages it can hardly be 
asserted that the "openings in the tie member" and the "placing of the 
arms in such openings" are unimportant éléments or an unimportant 
modification to an élément in either claim. Their absence in appellant's 
structure avoids infringement. 

[4] It has been suggested, however, that a certain agreement made 
between the parties prior to this suit and prior to the construction of 
any of the alleged infringing devices materially limits appellant's rights. 
The testimony showed that appellant had made and sold a certain form 
of bar support and spacer which appellees claimed infringed the patent 
in suit. To avoid litigation appellant paid a certain sum as damages and 
agreed to discontinue "the manufacture and sale of the above specified 
forms of bar supports and spacers." It also agreed not to infringe the 
patent in suit. Appellees now contend that, because the first structure 
was thus admitted by appellant to be an infringement, and it appearing 
that the second structure is the mechanical équivalent of the first, in- 
fringement by appellant's second structure is shown. This position is 
unsound. The claims of the patent must détermine appellees' rights. 
An admission made in another suit, or threatened suit, respecting a dif- 
férent device, cannot broaden the scope of such claims. To compare ap- 
pellant's présent with its former device to détermine equivalency would 
be to substitute for the éléments of the claim as written the mechanical 
équivalents of appellant's first structure. It would be giving patentée a 
double or two-step test for determining equivalency. 

The decree is reversed, with the direction to dismiss the bill for want 
of equity. 
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UNITED STATES v. MASTERS. 

(District Cîourt, M. D. Pennsylvanla. October Tenn, 1920.) 

1. Intoxicating liquors <3^224 — Storing liquor in hotel raisee presumption of 
violation of law. 

Where Intoxicating liquor was stored In the basement of a hotel 
thougli the hotel Iteeper dlsclaimed ownership, and it was claimed by one 
having a permit to use it for certain stated purposes, the location and 
character of the place raised the presumption that the liquor was kept In 
violation of National Prohibition Act, § 25. 

t. Intoxicating liquors 'Sïs'IOl — Permits for spécifie purpose held not to à«- 
thorize storage in Iiotel. 

Permits giving authority to sell Intoxicating liquors for other than 
beverage purpose, and to use It In the manufacture of certain prépara- 
tions stated, do not give authority to store the liquor In the basement of a 
hotel, while the holder of the permits claimed to be altering hls paint 
shop to carry on the stated business. 

3. Intoxicating liquors ®=»78(1) — ^Permits must comply with statutory re- 
qnirements. 

Though National Prohibition Act, § 6, authorizes the commissioner to 
prescribe the form of permits for possession and sale of intoxicating 
liquor he cannot évade the plain provision of the act, so that permits 
which do not comply with the statutory requirements that they state 
the aets that are permitted and specify the quantity and kind of liquor to 
be purchased are not a protection to the possessor of liquor. 

Pétition for Return of Wliisky Seized under the National Prohi- 
bition Act. 

Pétition by Henry B. Masters against the United States for the re- 
turn of 15 barrels of rye whisky, in the possession of the Fédéral Pro- 
hibition Agent. Pétition refused. 

J. E. Sickler, Asst. U. S. Atty., of Scranton, Pa. 
O'Brien & Kelly, of Scranton, Pa., for défendant. 

WITMER, District Judge. The petitioner represents himself as 
owner of 15 barrels of rye whisky, now in the possession of Fédéral 
Prohibition Agent A. E. Rudisill, and on représentation that it was 
unlawfully seized asks the court to make an order directing its rede- 
livery to him. 

[1] The liquor was found in the basement or cellar vault of the 
Updegraff Hotel, at Williamsport, and was seized by the internai rev- 
enue agents by authority of a search warrant, regularly issued under 
section 25 of the National Prohibition Act (41 Stat. 315). Whether 
the liquor found its way to the place it was seized, and was there kept 
in compliance with the provisions of this act, is the question to be de- 
cided. The proprietor and occupant of the hotel disclaims title to it. 
He and the claimant insist that it was there temporarily stored under 
a lease for a rental considération. Whatever the facts may be, the 
location, and the attending circumstances and character of the place, 
raise the presumption that the liquor was kept there in violation of the 
provisions of the recited act. The claimant has attempted to disprove 

âoFor other casea see Bame toplc & KBY-NUMBER In ail Key-Numbered DIgests & Indexai 
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this presumption, by claiming authority to store under certain permits, 
offered by him in évidence, issued by the Commissioner of Internai 
Revenue. 

[2] One of thèse permits confers authority to — 

"sell Intoxlcatlng Uquors for other than beverage purpose, to wlt, to others 
holding permits which confer authority to purchase and use intoxlcatlng 
liquors for nonbeverage purposes." 

The other gives permission to use intoxicating liquor for other 
than beverage purposes, to wit : 

"In the manufacture of the préparations llsted on application dated April 
13, 1920, and marked approved by thls office, viz. : 

For Whom Manufaotured. Per Cent, of Alcotol. 

Masters' Dandellon Tonlc Self 18y2% 

Bitter Tonlc " 18%% 

" Laxative Oough Syrup " 19% 

" Mustard liinlment " 60% 

" Horko Vino " 18%%" 

Mr. Masters was well provided with permits to carry on his business, 
which he proposed carrying on at Mill and Carter streets, when his 
building should be completed and made suitable to accommodate the 
shipment of whisky stored in the basement of the Hôtel Updegraff. 
He had the liquor to manufacture, but the building in which this im- 
portant business was staged was as yet no more than it had been for 
years, merely a paint shop, in which he plied his art as a painter. 
Thèse permits, such as they are, havg been very carelessly drawn, as 
will be seen by référence to the Act which authorizes them. Section 6, 
speaking of permits generally, concludes that — 

"Every permit shall be In wrlting, dated when issued, and signed by the 
commissioner or his authorlzed agent. It shall give the name and address of 
the person to whom it is Issued, and shall deslgnate and limlt the acts that 
are pormitted and the time when and the place where such acts may be per- 
formed." 

However, whether the permits with which Mr. Masters had himself 
supplied should be regarded as sufficient for the purposes indicated, 
they did not authorize him to transport and store his liquor where the 
same was discovered by the revenue agents. 

[3] Section 6, to which . référence has already-been made, provides 
that "no one shall manufacture, sell, purchase, transport, or prescribe 
any liquor without fîrst obtaining a permit from the commissioner so 
to do," except when prescribed by a physician, or when used in the 
treatment of patients at a sanatorium to cure persons suffering with 
alcoholisrti, as may be allowed by the commissioner. It further pro- 
vides that permits to purchase liquor for any purpose shall specify the 
quantity and kind to be purchased, and the purpose for which it is 
used. While the commissioner is given authority later on in this sec- 
tion to prescribe the form of permits and applications for the same, he 
can not évade the plain provisions of the act. 

The gênerai act is intended to prevent the sale and bartering in in- 
toxicating beverages of every kind, with certain exceptions noted, and 
no one is permitted to possess such, unless he brings himself and his 
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business within thèse exceptions. And when he does so the commis- 
sioner shall give him a permit in writing, which shall set f orth fully and 
in détail wliat he may do, and when and where such may be perfornaed, 
in order that the government and its agents may at ail times be inform- 
ed of his doings, and, if désirable, to supervise and inspect his conduct, 
so as to ascertain whether the law is being respected. In other words, 
whatever is donc shall be donc openly and with knowledge. 

The law provides that the government shall control and regulate the 
flow of liquor, whenever and wherever the same is in the restricted 
sensé permitted, and to this end it is required that the whereabouts of 
liquor and the sale thereof must be with knowledge to the authorities 
at Washington charged with the enforcement of the law. 

The prayer of the pétition is refused. 



PERRBTTE v. ILLINOIS COMMERCIAL MEN'S ASS'N. 

(District Court, W. D. Kentueky. June 26, 1920.) 

Bemoval of causes «S^IO — Suit between citizens of other states not removable. 

A suit by a citizen of one state against a citizen of another, brougtit 
1d tlie courts of a third state, is not removable, where tliere bas been no 
waiver of the venue by plainfifl. 

, At Law. Action by Lela B. Perrette against the Illinois Commercial 
Men's Association. On motion to remand to state court. Granted. 

Léon P. Lewis, of Louisville, Ky., for plaintiff. 
Bruce & Bullitt, of Louisville, Ky., for défendant. 

WALTER EVANS, District Judge. This action was filed in the 
Jefferson circuit court, and upon the pétition of the défendant, alleging 
that the plaintifif was a citizen of Kentueky and that the défendant was 
a citizen of Illinois, an order was made by the state court removing the 
action to this court. After the filing of the record hère, the plaintiff 
entered a motion to remand the case to the state court, and by her own 
and other affidavits has shown that at the time the suit was brought she 
was, and several years previously had been, a citizen of the state of 
Indiana, and yet is. Upon the testimony 'there can be no doubt that this 
is the fact. This, therefore, is a suit by a citizen of Indiana against a 
citizen of Illinois, which was brought in a state court in Kentueky, and 
thence removed to this court upon the mistaken allégation that she was 
a citizen of Kentueky. 

The motion to remand has been argued, and many authorities bave 
been cited, upon a question which is not altogether a new one to the 
court. The facts are precisely analogous, so far as citizenship goes, to 
the facts shown in the case of Ex parte Wisner, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264. This being so, we are by no means at liberty to 
disregard the décision in that case, which held that the case was not 
removable, because neither party was a citizen of the state in which the 
action was brought. 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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It is manifest from the décision in that case that the question îs one 
largely of venue. That being so, the question is not jurisdictional, and 
the parties may by their conduct waive the question of venue. That is 
what was donc in the Matter of Moore, 209 U. S. 490, 28 Sup. Ct. 585, 
706, 52 I.. Ed. 904, 14 Ann. Cas. 1164, and in Kansas City N. W. R. R. 
Co. V. Zimmerman, 210 U. S. 336, 28 Sup. Ct. 730, 52 L. Ed. 1084. It 
will thus be seen that there was no conflict between the two last cases 
and the first one above named. In the récent case of E. H. Taylor, Jr., 
& Sons V. Julius Levin Co. (not for publication) there had been a mani- 
fest waiver by the plaintiff of ail questions of venue respecting defend- 
ant's counterclaim, and the décision there was based upon that fact in 
accordance with the two cases last above cited. 

There being nothing in this case indicating any waiver by the plain- 
tiff of any question of venue, nor any submission to the jurisdiction of 
the court, it inevitably follows that the ruling in the Wisner Case is 
controUing, and that the motion to remand must be, and it is, sus- 
tained. 



JOPLIN & P. RY. CO. V, PUBLIC SERVICE COMMISSION OF MISSOURI 

et al. 

(District Court, W. D. Missouri, C. D. November 10, 1919.) 
No. 215. 

1. Carriers ®=5l8(6) — Showing held to authorize temporary injunction against 

enforcement of rate by state commission. 

An uneontradicted showing tliat an Inlerurban railway was losing 
money, though it was charging a liigher rate in its interstate trafiBc and 
trafflc in anotlier state than was permitted by a state Public Service 
Commission's order, is sufficient, in tlie absence of a satisfactory explana- 
tion why the business within that state should be more profitable than 
the other business, to authorize a temporary injunction against the en- 
forcement of the order prescribing the rate. 

2. Injuaction <S=»136(3) — Granted to matntaûi status wbere questions are 

difficult and damage would be irréparable. 

A temporary Injunction may be issued to maintain the status quo pend- 
ing a final hearlng, where the questions of law and fact are intricate and 
difiicult and where the rights of ail parties can be easily safeguarded if 
the injunction Is wrongfuUy Issued, while the Injury to complainant 
would be irréparable if the injunction were wrongfuUy denied. 

In Equity. Suit by the Joplin & Pittsburg Railway Company against 
the Public Service Commission of the State of Missouri and others. 
On application for temporary injunction. Injunction issued. 

Clyde Taylor and John Kennish, both of Kansas City, Mo., for com- 
plainant. 

John T. Gose, Asst. Atty. Gen., and J. D. Lindslay, Asst. Counsel for 
Public Service Commission, for défendants. 

Before STONE, Circuit Judge, and VAN VALKENBURGH and 
W ADE, District Judges. 

^zzsFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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PER CURIAM. Complainant is an electric railway company oper- 
ating a standard-gauge railroad as a common carrier for hire, and is 
engaged in interstate and intrastate freight and passenger business, 
mainly between the cities of Joplin, Mo., and Pittsburg, Kan. It opér- 
âtes 104.52 miles of track, of which 25.04 miles are in the state of Mis- 
souri, and 79.48 miles are in the state of Kansas. In Kansas, by per- 
mission of the Kansas Public Utilities Commission, it charges a passen- 
ger rate of 2.5 cents per mile, and in interstate passenger business, by 
permission of the Interstate Commerce Commission of the United 
States, it charges a rate of 2.6 cents per mile. Prior to the final action 
of the Public Service Commission of the state of Missouri, of which 
complaint is made, it charged for intrastate passenger business in the 
state of Missouri an average rate of 1.93 cents per mile. 

On October 30, 1917, complainant fîled with the Public Service Com- 
mission of the state of Missouri its application to be permitted to in- 
crease its intrastate passenger rates in Missouri to 2.5 cents per mile; 
the commission denied this application as made, but permitted a charge 
of 2.12 cents per mile; thereafter, upon motion for rehearing, com- 
plaint amended its application, whereby it asked permission to charge 3 
cents per mile, instead of 2.5 cents per mile, for such passenger busi- 
ness. This amended application was denied on the 8th day of Septem- 
ber, 1919, and the commission reafiirmed its former order, fixing the 
value of the propèrty involved in passenger business at $195,000, and 
refusing permission to charge in excess of 2.12 cents per passenger 
mile. 

On October 1, 1919, complainant filed its bill of complaint praying 
an injunction restraining défendants from the enforcement of this 
order of the Public Service Commission upon the stated ground that 
the rate thereby established is unreasonable, unremunerative, and con- 
fiscatory. A temporary restraining order was granted by the résident 
judge, and the application for interlocutory injunction came on to be 
heard before three judges in conformity with the provisions of section 
266 of the Judicial Code (Comp. St. § 1243). 

We are of opinion that a temporary injunction should be granted, 
and will state, as briefly as may be, the reasons which compel this déci- 
sion. 

[1] Complainant opérâtes a homogeneous line of electric railway 
between two cities approximately 97 miles apart, located, respectively, 
in the states of Missouri and Kansas. Compared to its passenger traffic, 
its freight business is negligible. Taking the figures of the Public 
Service Commission, or uncontroverted figures of complainant, as a 
basis, the value of the entire propèrty is $3,785,000. The excess of 
total operating income over total operating expenses is said to fall far 
short of the sum necessary to pay its fixed charges, including interest 
upon its conceded bonded indebtedness. In any event, the claim that 
no substantial return upon its total investment is possible under existing 
rates stood undisputed at this hearing. The commission fixed the value 
of the intrastate passenger propèrty in Missouri at $195,000, computed 
the gross income therefrom to be $43,002.94, the operating expenses at 
$33,528.11, leaving a net profit on opérations of $9,474.83; a gross re- 
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turn of 4.8 per cent., at the existing passenger rate of 1.93 cents. Fix- 
ing 7 per cent, as a reasgnable rettirn, the commission concèdes that 
complainant should be permitted to eam in Missouri in intrastate pas- 
senger business an additional amount of $4,175.17, which it assumes 
may reasonably be expected from the rate of 2.12 cents per mile. It is 
not deemed necessary to restate in détail the undisputed figures ad- 
duced at the hearing ; but it will be sufficient to state that the increased 
amount thus expected to be derived from passenger traffic, if realized, 
would inappreciably afïect the large déficit sufifered annually upon the 
System as a whole. 

It will be observed that the valuation assigned to the Missouri in- 
trastate passenger business is distinctly insignificant as compared with 
the valuation assigned to the System as a whole. The Missouri mileage 
is approximately one-fourth of the whole and one-third of the mileage 
in Kansas. The gross income from Missouri intrastate passenger 
traffic is likewise insignificant, when compared with the total gross 
operàting income of $665,000. That this distinctly Missouri business, 
forming such a small part of the complex whole, should be at once so 
small in volume and so disproportionately profitable, challenges accept- 
ance. We hâve before us at this hearing no facts from which such 
an unlikely resuit is made either apparent or probable; nor, in the 
nature of things, could such a situation be revealed, if at ail, except 
upon a fuller hearing on the merits. No comprehehsive view of the 
workings of the entire System, its freight business, its passenger traffic, 
interstate and intrastate, in Missouri and Kansas, is presented. No 
wide différence is disclosed between the opérations of the System in the 
two States, and between the two states ; and yet it would appear that the 
road is operàting at a loss in its interstate business at a rate of 2.6 cents 
per passenger mile, in its Kansas intrastate business at a rate of 2.5 
cents per passenger mile, and in both, combined with the Missouri in- 
trastate business, at existing rates. The commission itself seems to 
hâve been sensible of this incongruity, because in its opinion it says : 

"The probable explanatlon, however, of the greater profit of Intrastate over 
interstate traffic on the Joplin & Pittsburg, as found by commission acconnt- 
ants, Is due to the fact that a higher rate per mile obtains In the flrst, second, 
and third stops ont of Joplin. Trafflc there is exceptlonally dense, and this 
fact is probably the explanatlon of the Increased return from intrastate 
trafflc." 

But this cuts both ways. It is claimed by the company that under 
the previdus average rate of 1.93 cents per mile there were established 
zones out of Joplin, as the commission states, where a higher rate per 
mile obtained, and that there, as is said, population, and hence traffic, 
is more dense; that under the 2.12-cent rate thèse zones are abolished, 
and therefore that the new rate will produce no more revenue than the 
old. 

The commission itself admits that the question of apportionment of 
property values is always a complex problem, and any method of ap- 
portionment is more or less arbitrary. When, therefore, such arbitrary 
methods are employed, and the results appear, sufficiently at least, to 
be widely out of expected keeping and proportion, justice demands clos- 
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er scrutiny than can be accorded at any summary hearing. It would 
manifestly be out of place hère to disapprove the methods and stand- 
ards adopted by the commission and its experts ; but it may be pointed 
out that it appears upon the face of the report that great, if not undue, 
emphasis was laid upon the original cost of the property thus somewhat 
arbitrarily assigned to intrastate passenger traffic at a period greatly 
antedating that with which this investigation must deal; nor can we 
say that the présent period of high priées is so temporary or abnormal 
that it may practically be disregarded in arriving at the value of com- 
plainant's properties. No one can say what degree of dépression may 
ultimately come, but it is reasonably certain that the cost of the proper- 
ties now under considération will never again approximate figures pre- 
vailing in the years before the world war. 

[2] It is before us that the Interstate Commerce Commission upon 
this same road deemed 2.6 cents per mile a reasonable rate, and that 
the Kansas Public Utilities Commission, after hearing, fixed 2.5 cents 
per mile as a rate reasonable for Kansas intrastate business. It implies 
no dfsrespect for the Public Service Commission of Missouri when we 
say that the findings of thèse first-named commissions, upon properties 
so similarly situated, are at least persuasive and entitled to much con- 
sidération at a hearing of this nature. The Circuit Court of Appeals 
for this circuit has repeatedly announced the ruie which should govern 
us in a situation such as is hère presented: 

"A preliminary injunction, maintaining the status quo, may properly issue 
whenever the questions of law or fact to be ultimately determined in a suit' 
are grave and dlfflcult, and injury to the moving party wIU be immédiate, 
certain, and great if It is denled, while the loss or inconvenience to the op- 
poïiing party wlll be comparatively small and insigniflcant if it Is granted." 
AllibOD V. Corson, 88 Fed. 581, 32 C. C. A. 12; City of Newton v. Levis, 79 
Fed. 715, 25 O. C. A. 161. 

It is our judgment that a temporary injunction should be granted 
upon condition that complainant, until further order herein, does not 
charge in excess of 2.5 cents per mile in its Missouri intrastate passen- 
ger business outside of incorporated cities, which rate accords with the 
original application of complainant, and also with the judgment of the 
Kansas Public Utilities Commission within its jurisdiction, and upon 
the further condition that complainant shall issue to each passenger, so 
paying fare fixed in such schedule, a receipt reciting the fact that said 
passenger so paying such fare is, conditioned upon final order herein, 
entitled to receive from complainant the différence between the rates 
heretofore in effect and those being charged by virtue of the order 
entered hereunder. Complainant will further be required to keep in- 
tact, under separate deposit in the Commerce Trust Company of Kan- 
sas City, Mo., ail such excess so collected, to await the final order of 
the court herein; such funds shall be under the exclusive control of 
this court, and in case the final order herein shall be in favor of the de- 
fendants, the same shall be distributed to ail claimants entitled to par- 
ticipation therein, under the exclusive direction and orders of this 
court, for which jurisdiction shall at ail times be retained. Thus the 
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loss or inconvenience to patrons, if any, will be comparatively small, 
insigniiîcant, and susceptible of substantial compensation; whereas, 
should this writ be denied, and final decree be rendered for complain- 
ant, its loss would be great and irréparable. 

It is further our judgment that this case should be prosecuted to final 
hearing or adjustment without unnecessary delay, and the résident 
judge, before whom further proceedings will be had, will, upon appli- 
cation, make further appropriate orders to that end. 



In re WEISSMAN. 

(District Court, D. Connecticut. September 9, 1920.) 
No. 4910. 

1. Bankniptcy <S=>484 — Fées of receiver limited by Bankruptcy Act. 

Although, because a receiver was In constant attendance at hearlngs 
before the commissioner, no objection was made by attorneys representlng 
nearly ail the creditors to an allowajice to the receiver in excess of the 
commissions fixed by Bankruptcy Act, §§ 48d, 72 (Comp. St. §§ 9632, 
9656), y et, in view of the express limitation by statute, the court could not 
allow more to the receiver, even by way of spécial compensation. 

2. Bankruptcy <®=>272 — ^Bill for accountant's services held reasonable. 

Accountlng corporation's bill for services, of $3,071 for 812% "billing 
hours," held reasonable, and ordered paid. 

3. Courts '^=^51(2) — Stenographer's rate for copies of testimony in bank- 

ruptcy proceecUng flxed by court order. 

In bankruptcy proceeding, stenographer's bill for services and expansés 
held properly ordered pald, on condition of furnishlng any person copies 
of testimony at a rate per folio not exceeding the rate per folio paid in 
the Southern district of New York, copies to be furnished the commission- 
er without expense to hira, in case of copies ordered by any one other 
than by the commissioner, and, if ordered only by the commissioner, the 
expense to be borne by the estate. 

4. Bankruptcy <S='247 — Advances by attomey to court stenc^rapher not set- 

tled in tnistee's proceeding for instructions. 

A dispute between the attomey for the creditors' committee and the 
stenographer employed, as to an amount advanced the stenographer by the 
attomey, will not be settled in a proceeding on pétition of trustées re- 
specting the payment of bills presented for services rendered prior to 
their élection. 

5. Banloruptcy '@=»482(3) — Eléments determining allowanee to attorneys for 

petitiontng creditors stated. 

The éléments to be taken Into considération in maklng an allowanee 
to attorneys for petitioning creditors are the time properly required to 
be spent on the controversy, the intrlcacy of the questions Involved, the 
amount involved, the strenuousness of the opposition encountered, the 
resulis achieved therein, and the policy of the bankrupt act toward 
economy in administration. 

6. Bankruptcy <®=^272 — ^Expenses of receiTersIiip separate from expehses of 

trusteeship. 

Expenses pendlng receivershlp, and prior to élection and qualification of 
trustées, for investigations and in subpœnalng wltnesses, are separate 
from expenses thereafter incurred, and should be flled separately. 

<@=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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7. Bankruptcy <^='482(3) — Fee to attomeys for bankrupt dlvided between 
them. 

In vlew of Bankruptcy Act, § 64b, subd. 3 (Comp. St. | 9648), one fee 
of $2,500 held allowable to two attomeys for bankrupt, from whlch $500 
recelved by one attorney from friends of the bankrupt would be deductedi 
leaving the balance of $2,000 to be equally divided between the attomeys ; 
there belng no allégation In thclr pétition showing any greater amount of 
work performed by one than by the otlier. 

In Bankruptcy. In the matter of Joseph Weissman, bankrupt. On 
pétition of trustées respecting payment of certain bills. Payment or- 
dered according to opinion. 

Benjamin Slade, of New Haven, Conn., for bankrupt 
David Strouss, of New Haven, Conn., for trustée. 

THOMAS, District judge. The pétition signed by the trustées 
represents that an involuntary pétition was filed against the bankrupt 
on November 21, 1919, and that upon the same day, upon the pétition 
of Archibald Palmer, Esq., representing creditors of the bankrupt, a 
spécial commissioner was appointed for the purpose of taking testi- 
mony under section 21a of the Bankruptcy Act (Comp. St. § 9605). 
Under the orders issued it appears that varions hearings were had 
under section 21a, and in connection therewith certain expenses were 
incurred prior to the qualification of the trustées, and that certain bills, 
13 in numher, hâve been presented to the trustées for payment, upon 
which this court is asked to pass. 

At the first hearing ail were ordered paid except the following: (1) 
David Strouse, receiver, $7,500 ; (2) Fédéral Accounting Corporation, 
$4,207.39; (3) Alexander Reissman, stenographer, $1,646. Further 
notice was ordered with référence to the three bills above mentioned, 
and pursuant thereto, and subsequently, further hearing was had re- 
specting their payment. At said hearing attomeys representing nearly 
al! creditors in number and amount were présent and consented to the 
further présentation of two bills, duly verified, as follows : (4) Philip 
Pond, attorney for bankrupt, $2,500, less $500 received from friends 
of the bankrupt. (5) Benjamin Slade, attorney for the bankrupt, $2,- 
500. Thèse five bills will be discussed in their order. 

1. So far as the bill of the receiver is concernée!, his fées are fixed 
by section 48d of the Bankruptcy Act (Comp. St. § 9632), which, so 
far as is hère pertinent, provides: 

"Receivers » • • appointed pursuant to section 2, subdivision 3, of 
thls act shall receive for their services, payable after they are rendered, com- 
pensation by way of commissions upon the moneys disbursed or turned over to 
any person, ♦ • • by them, and also upon the moneys turned over by 
them or afterwards realized by the trustées from propèrty turned over in 
kind by them to the trustées, as tlie court may allow, not to exceed six per 
centnm on the flrst flve hundred dollars or less, four per centum on moneys in 
excess of five hundred dollars and less than one thousand five hundred dollars, 
two per centum on moneys in excess of one thousand five hundred dollars 
and less thnn ten thousand dollars, and one per centum on moneys in excess 
of ten thousand dollars." 

®=3For otlier cases see same toplc & KBY-NUMBER in ail Key-Numbered DiEesU & Index» 
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A limitation on the fées of receivers is fixed by section 72 of the act 
(Comp. St. § 9656), so that a receiver cannot be paid more than is al- 
lowed under section 48, as section 72 provides : 

"That nelther the référée, receiver, marshal, nor trustée shall in any form or 
guise recelve, nor shall the court allow him, any other or further compensation 
for hls services than that expressly authorized and prescrlbed in this act." 

As the court has no definite figures upon which to compute the 
commissions as provided for in section 48d, this claim is referred 
back to the spécial commissioner, with instructions to calcula te forth- 
with the commissions due in accordance with the provisions of sec- 
tion 48d, and vk'hen thus computed the amount thus found due is or- 
dered paid forthwith to the receiver by the trustées. While no ob- 
jection was made hy the attomeys representing nearly ail the cred- 
itors to an allowance to the receiver in excess of the statutory commis- 
sions, because of the f act that the receiver was in constant attendance 
at the hearings before the commissioner, in view of the express limita- 
tion imposed by the statute I am unable to allow more to the receiver, 
even by way of spécial compensation. 

[2] 2 and 3. The bills presentéd by the Fédéral Accounting Cor- 
poration and Alexander Reissman, the stenographer, présent certain 
difficulties for the court, due to the fact that counsel for creditors who 
employed them had no definite contract with them, specif ying the price 
to be paid. Under such circumstances the law allows them, as it does 
in ail cases where nothing definite is fixed by the contract of employ- 
ment, a reasonable price. Their respective bills are high. No évi- 
dence was ofïered at the hearing respecting the reasonableness of the 
charges, except the testimony of the respective claimants, each of 
whom stated that the charges were the usual charges made by them 
in such matters, and that the charges were reasonable. I am not pre- 
pared to say that, even though they are high, they are unreasonable. , 

In the case of the Fédéral Accounting Corporation, the bill present- 
éd amounts to $4,207.39. Of this amount the expenses incurred were 
$1,136.39, so that the net bill rendered for services is $3,071. The 
total number of "billing hours" was 8121/4, thus showing an average 
charge of about $3.75 per hour, or $26 per day, for those who were 
acting as expert accountants. If due allowance is made for the cor- 
poration for overhead and expenses of maintenance, etc., the net 
amount charged will be somewhat reduced. While the per diem may 
seem high, it appears from the statements of Mr. Miller that the cor- 
porâtion's employés are not continuously at work for the corporation, 
bringing in a continuons revenue, yet they hâve to be kept constantly 
on thie pay roll of the corporation in order to préserve the organiza- 
tion. In view of 'ail the circumstances, the bill as presentéd is ordered 
paid. 

[3] 3. Reissman is an expert court stenographer. He is in the same 
unfortunate position as the Fédéral Accounting Corporation^under à 
contract of emplayment, with no price agreed upon. It appears that 
Reissman was taken out of his regular employment in New York by 
Mr. Palmer, the attorney for the creditors' committee, and induced by 
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représentation of big pay to leave his court work in New York. His 
travel was f rom New York to New Haven, to Boston, to New Haven, 
to New York, and his travel back and forth between thèse cities was 
at the request of the agent of the creditors' committee, for the purpose 
of taking testimony before the différent référées and commissioners 
before whom différent hearings were scheduled, pursuant to section 
21a. His expense account for travel and hôtels covered a period of 
three weeks and amounted to $276. This is rather high, but there is 
no évidence before me that it was not actually incurred, nor am I 
permitted to infer that it was not incurred, as the positive évidence is 
that it was expended. Hence it must be allowed. 

It was indeed unfortunate for him that he did not heed the sugges- 
tion of the commissioner and return to New York the first day he 
arrived; but his justification for staying is that the attorney for the 
creditors' committee insisted upon his giving his services, upon call, 
for the benefit of the creditors, as requested by the attorney who em- 
ployed him. Whether he exercised good or bad judgment is not for 
me to décide. That he lost his time, that he rendered services, and 
that the committee availed itself, through its attorney, of his services, 
is clear, and because of this he must be paid what is reasonable. The 
bill presented for services, as amended, is $1,150. Some controversy 
bas arisen respecting copies of testimony to be furnished. No copies 
of testimony hâve been made. Whether or not they will be needed 
does not appear; but, if they are, such person as desires a copy, and 
who is willing to pay for the same, may make a financial arrangement 
with Reissman for such folios as are requested, at a rate not to ex- 
ceed the rate paid per folio in the Southern district of New York, and, 
if such copies are ordered by any one other than the commissioner, 
then a copy must be furnished the commissioner without expense tQ 
him; but, if ordered only by the commissioner, then such expense 
shall be borne by the estate. Upon the receipt, by the commissioner, 
of a letter from Mr. Reissman stating that he assents to such an ar- 
rangement, the bill for services rendered and timespent is ordered 
paid to the amount of $900, together with disbursements of $276, mak- 
ing a total of $1,176. 

[4] Somé dispute was had at the hearing respecting some amount 
advanced to Reissman by Palmer. This proceeding is not the place 
to settle that dispute. It is a matter for personal adjustment between 
Reissman and Palmer. 

[5] 4. Archibald Palmer, Esq., as attorney for the creditors' com- 
mittee, présents a bill for $7,500 for services rendered between Novem- 
ber 20, 1919, and January 6, 1920. According to his pétition, Attor- 
neys Palmer, Shaine, and Memhard represent the committee, but Palm- 
er "had been designated to act on behalf of the creditors." It was 
at Palmer's instigation that the proceedings were instituted and a re- 
ceiver appointed. He prepared the pétition for the appointment of 
the commissioner and for the examination under section 21a. He, as 
his pétition duly verified shows, was .exceedingly active in the prépa- 
ration of the case, and conducted the inquiry before the commissioner, 
and gave practically ail of his timè, early ànd late, from November 
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20, 1919, to January 6, 1920, to the various phases of the différent 
proceedings then pending before the court and the commissioner. 

Whether or not Palmer is under a retainer from the committee he 
represents does not appear. Nor is it material. The allowance is not 
only eustomary, but it is a matter of right, under section 64b, subd. 3 
(Comp. St. § 9648), but the amount to be allowed is not whoUy a mat- 
ter of discrétion ; it must be reasonably determined, upon évidence of 
the services performed, and of the value of such service. In re Curtis 
et ai., 100 Fed. 785, 41 C. C. A. 59; Smith v. Cooper, 120 Fed. 230, 
56 C. C. A. 578. As stated by Collier (page 937, llth Edition) : 

"The éléments to be taken lijto considération in making an allowance to 
attorneys for petltionlng credltors are (1) The time properly required to be 
spent on the controversy. (2) The intricacy of the questions involved. (3) 
The amount involved. (4) The strenuousness of the opposition encountered. 
(5) The results achieved thereln. (6) The pollcy of the bankruptcy act 
toward economy In administration." 

Discussing thèse in their order, is it conclusively shown (1) that Palm- 
er spent ail of his time from November 20th to January 6th, a pe- 
riod of 47 days ; and that (2) the matter in hand was intricate. As to 
(3) the amount involved was theoretically large, and the receiver had 
on hand and turned over to the trustées about $85,000. It is fair to 
say that (4) the opposition and difficulties encoUntered were strenuous ; 
at least the work performed by Palmer was. The results accomphshed 
(5) are as yet uncertain. (6) The money thus far received was largely 
from the sale of the stock on hand, so that it cannot yet be said that 
the results achieved hâve resulted, so far as the receipt of actual cash 
is concerned, in anything substantial by way of increasing the assets 
of the estate. 

It is alleged in paragraph 32 of the pétition, inter alia : 

"That at the présent time your petltioner should be allowed on account of 
services rendered to the receiver compensation whlch your petitioner may 
afterward apply to.this court for an increase, and that your petitioner may 
hâve further compensation for services rendered in accordance with the 
amount of assets that may hereafter be recovered to the estate through his 
services rendered fluring this period." 

From this allégation it is quite apparent that the petitioner was un- 
mindful of the éléments to be taken into considération in fîxing an 
allowance, and in effect agrées that he has, as yet, not brought himself 
within the fifth and sixth éléments as stated supra. Therefore, and 
without préjudice to his right to again bring the matter to the atten- 
tion of the court at such time as the petitioner believes that he has 
brought himself within the éléments (5) and (6), an allowance on ac- 
count at this time will be made of $2,500, wliich is ordered paid by 
the trustées. 

[6] Paragraph 33 of the pétition says: 

"Your petitioner believes that the expendltures Incurred during this period 
for thèse investigations and in subpœnaing witnesses should be hereafter con- 
sldered at the time that an application will be made for an allowance as at- 
toruey for the trustées, so that ail disbursements may be pald for at one time." 
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Even in view of the above concession by the petitioner, it is sug- 
gested and therefore ordered, that an itemized account be filed of ex- 
penses from November 20, 1919, to January 6, 1920, as such expansés 
are properly a charge against the estate pending the receivership and 
are separate and distinct from the expenses incurred since the trustées 
were elected and quahfied, and when so filed, as ordered, and if, upon 
notice and hearirtg had, they are correct and just, they will be order- 
ed paid. 

[7] 5. The only remaining question is the amount of compensation 
to be allowed the attorneys for the bankrupt. Two claims hâve been 
presented — one by Benjamin Slade, Esq., for $2,500; and one by 
Philip Bond, Esq., for $2,500, he alleging in his pétition that he bas 
received $500 on account from friends of the bankrupt. 

The Bankruptcy Act permits the court to allow only one fee for the 
attorneys for the bankrupt. Section 64b, subd. 3, provides, so far as 
is hère pertinent, as follows: 

"The (Jebts to hâve priority * * • and to be paid In fuU ont of bank- 
rupt estâtes, and the order of payment shall be(l) • * * (2) * * * 
(3) * • * and one reasonable attorney's fee, for the professional services 
actually rendered, Irrespective of the number of attorneys employed, * * * 
to the bankrupt in involuntary cases while performlng the duties herein pre- 
scribed." 

It is very clear that this does not mean that only one attorney may 
be paid out of the funds of the estate, but it is very clear that the al- 
lô wance to be made to the attorneys for the bankrupt, just as to the 
attorneys for the petitioning creditors shall be paid and can be only 
one fee. In this instance, just as in the case of the attorney for peti- 
tioning creditors, certain éléments must be taken into considération in 
making such an allowance. From both pétitions it appears that va- 
rious proceedings were instituted by creditors and among them were : 

"Turn over proceedings, seeking the recovery of assets alleged to belong to 
the hankrnpt estate, proceedings in the nature of ne exeat, and examinations 
under § 21a of the Bankruptcy Act," and that "numerous hearings were had 
from time to time between the 21st day of November, 1919, • • » and 
January 6, 1020," and that both petitioners açted as attorney for the bankrupt 
In most of said proceedings, and, among othei* services rendered to said bank- 
rupt, appeared before the judge then sittlng in this district at Hartford on 
several occasions, and also appeared before the judge then holding the term 
for the District of Connecticut at Brooklyn, N. Y., and at New Haven, Conn., 
and your petitioner drafted various orders, motions, and briefs in connection 
with said proceedings, and devoted a great deal of time in connection with 
ail of said proceedings." 

The sum of the two bills presented is $5,000. This is altogether too 
large and entirely out of proportion to the services rendered, in view 
of the ruHngs of the courts wherever this matter has been under dis- 
cussion. The affidavits should hâve been more spécifie. 

The best considered opinion I hâve been able to find on this subject 
is by Judge Adams in In re Rosenthal & L,ehman (D. C.) 120 Fed. 848. 
In that case the court said (page 850) : 

"The test, in my opinion, is whether the employment is necessarily made, 
and the services necessarily rendered in good faith, for the real purpose of so 
267 F.— 38 
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admlnlsterlng tbe act In a glven case as to accomplish the purposes of its 
enactment. If the employment Is reasonably necessary to aid either in the 
discovery of assets, or securlng the bankrupt's discharge, or protecting the 
bankrupt from unjust charges or imputations of wrong, such as would subject 
him to the penaltles of the act, a reasonable allowance should be made there- 
for." 

Hère there is nothkig to show but what the employment was nec- 
essary, nor is there anything to show but what the services were ren- 
dered in good faith and for the real purpose of administering the act 
as to accomplish its purposes; and if it bé urged, or claimed even, 
that the employment was to protect the bankrupt from imputations of 
wrong, it is apparent that such service, if made in good faith, is neces- 
sary, and that for it reasonable compensation should be allowed. In 
fact, such évidence as is before me is affirmative of the éléments nec- 
essary and upon which reasonable compensation should be predicated. 
It is also very apparent that the bankrupt required the services of 
compétent counsel, when the whole record is considered, and of this 
record the court may take judicial notice. 

Therefore I conclude that one attorney's fee may be fixed at $2,500. 
As one of the petitioners has already received $500 from friends of 
the bankrupt, this sum should be deducted from the total amount al- 
lowed, thus leaving a balance of $2,000 to be paid by the trustées. 
Upon the facts set forth in the two pétitions there is nothing therein 
alleged which shows any greater amount of work performed by one 
thân by the other of the two petitioners. The gross amount allowed, 
therefore, may be equally divided between the petitioners; and it is 
so ordered. 

Hereafter, in the case oi the ertiployment of expert accountants, 
or expert stenographers, or others of similar kiild, and in order to 
avoid a similar situation as we hâve hère, whenevef an application is 
made, either to the court or master, for the employment of such per- 
sons, let a copy of a proposai fixing price for services, etc., be attached 
to the application, to the end that the court or master may know in 
advance with what the estate is to be charged, so that in the future 
such situations as are hère presented may be avoided. 

The five bills abovç discussed may be paid in accordance with the 
ténor of this mémorandum,' and without formai orders. Ofder ac- 
cordingly. 
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UNITED STATES v. ACHEN. 

SAME V. WEISS. 

(District Cîourt, B. D. New ïork. March 31, 1920.) 
No. 21873. 

1. Indictment and information "§==3 — Offense not infamous may be prosecut- 

ed by information. 

A proceeding agalnst a défendant not charged wlth an infamous of- 
fense may be Instituted by information. 

2. Indîctntent and information <S=41(1) — Finding by commissioner of prob- 

able cause not prerequisite to information. 

Probable cause of guilt, sufficient to sustain the flling of an information, 
may be established by aflidavit, so that such Information may be filed 
without a finding of probable cause by commissioner, even though hearings 
before a commissioner are tben pending, and he thereafter found want of 
probable cause. 

3. Indictment and information '©='3 — National Proliibition Act âoes not re- 

quire prosecution thereunder by indictment alone. 

National Prohibition Act does not require prosecutions for violation 
thereof , which are misdemeanors not infamous, to be prosecuted by in- 
dictment alone, though title 2, § 2, of the act authorizes the Commissioner 
of Internai Revenue to conduct the prosecution at the committing trial 
to hâve the oit'enders held for the action of a grand jury. 

4. Indictment and information <S=>133(5) — Information regular in fonu can- 

Dot be quasbed on motion. 

An Information regular In form cannot be quasbed on motion; the 
remedy of accused to bave determined the question whether there was 
sufficient cause for filing the Information being by plea in abatement or 
by motion to vacate the order granting leave to file. 

Separate informations were filed against Louis Achen and David 
Weiss, charging them with violation of the National Prohibition Act. 
On motions by each défendant to quash the information. Motions de- 
nied. 

Leroy W. Ross, of Brooklyn, N. Y. (Charles J. Buchner, of Brook- 
lyn, N. Y., of counsel), U. S. Atty., for the United States. 

Bick, Godnick & Freedman, of Brooklyn, N. Y. (Louis R. Bick, of 
Brooklyn, N. Y., of counsel), for défendants. 

GARVIN, District Judge. A separate information was filed against 
each of the défendants, and each has moved to quash. The same ques- 
tions are raised by each motion. 

[1] The défendants were arrested, and, upon being admitted to 
bail, appeared before a United States commissioner for examination. 
Adjournments were had, and during the pendency of the proceedings, 
the United States attorney caused an information to be filed against 
each défendant. It is clairaed that this was improper. 

In this district at least the practice of proceeding against a défendant, 
not charged with an infamous offense, by information, has been fre- 
quently followed. It is supported by ample authority. United States 
V. Maxwell, Fed. Cas. No. 15,750; United States v. Tureaud (C. C.) 

<S=3For oUier caseB see same topic & KEY-NUMBEB in ail Key-Numbered DIgests & Indexes 
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20 Fed. 621 ; United States v. Shepard, Fed. Cas. No. 16,273 ; Rider v. 
United States, 149 Fed. 164, 79 C. C. A. 112; United States v. Wells 
(D. C.) 225 Fed. 320; Compiled Statutes, § 1686. 

[2] The défendants urge that they hâve a right to an examination 
and a finding by the commissioner that probable cause exists, and they 
rely upon the following excerpt from the opinion in the Shepard Case, 
supra : 

"The other considération eoncems the necessary prellmlnary steps before 
the right to flle a criminal information can be asserted. We incline to the 
opinion, and hold, that there must flrst be a complaint, supported by oath or 
affirmation showing probable cause, foUowed by an arrest and examination, 
agreeably to section 33 of the act of September 24, 1789. If the accused is 
held to bail or committed, the district attorney on flling the magistrate's or 
commissioner's return, with the proofs, will hâve leave to flle a criminal 
information. This course would seem as nearly adapted to the method of 
procédure in thèse courts, and to our laws, as anything which suggests itself. 
It would certainly be quite forelgn to any known practice in the United States 
courts to pursue the English practice of requiring a rule for the accused to 
show cause before the court, and there contest the question whether the évi- 
dence justifled placlng him upon trial. The right of the accused to con- 
test the probable cause shown by the prosecution is secured to him on bis 
examination before the commissioner or maglstrate, under the complaint on 
whlch he was arrested." 

To the same effect is the case of United States v. Baugh (C. C.) 
1 Fed. 784. The opinion in the Shepard Case was rendered by a judge 
sitting in the District Court, and that in the Baugh Case by a judge sit- 
ting in the then Circuit Court. With respect to the former, Judge Bene- 
dict held (United States v. Ronzone, Fed. Cas. No. 16,192): 

"The case of the U. S. v. Shepard, Fed. Cas. No. 16,273, was cited in support 
of the motion. That case is no authority for holding that an order to show 
cause and a hearing thereon is a necessary prelimiii;, to a proceeding upon 
information." 

The Maxwell Case, supra, was decided by the Circuit Court, two 
judges concurring. The opinion was written by that eminent jurist, 
Judge Dillon, and the conditions to which he adverts make his observa- 
tions peculiarly appropriate at the présent time : 

"We are of the opinion, therefore, that offenses not capital or infamous 
may, in the discrétion of the court, be prosecuted by information. We cannot 
recognizo the right of the district attorney to proceed on his own motion, 
and shall require probable cause of guilt to appear by the oath of some crédi- 
ble person before we will allow an information to be flled and a warrant of 
arrest to issue. But with thèse safeguards there is no more reason to fear an 
oppressive use of information than there is reason to fear an abuse of the 
powers of a grand jury. Where the accusation is a grave one, or where the 
charge seems to be doubtful, the court will refuse leave to flle an information 
and compel the district attorney to lay it before a grand jury. But it is well 
known that the internai revenue laws hâve created a large number of minor 
offenses, many of them involving no moral turpitude, and that the cost of pro- 
ceeding by a grand jury and the delay are burdensome and inconvénient both 
to the government and the défendant. In this class of cases, most of which are 
not defended, great and unnecessary expense will be saved by proceeding by 
information, and we not only think the practice légal, but one which, in cases 
of this kind, should, with the restrictions above mentioned, be adopted, and 
encouragea rather than condemned." U. S. v. Maxwell, Fed. Cas. No. 15,750. 
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It seems to me that thèse conclusions should control. If I am cor- 
rect, inasmuch as it appears that in each of the cases at bar the govern- 
ment made a showing by affidavit of probable cause, the objection that 
leave to file the information was properly granted cannot be upheld. 
In each of the cases before the court, a hearing was in progress before 
the commissioner when the information was filed, upon the conclusion 
of which the commissioner determined that there was not sufficient be- 
fore him to justify holding the respective défendants. However that 
may be, the proof by affidavit submitted to the court in each case am- 
ply justified a holding that probable cause had been shown. 

It is urged in behalf of the défendants that, once a proceeding is 
begun before a commissioner, the government can take no other ac- 
tion until a détermination bas been made by the commissioner, and the 
défendant either held to bail or discharged. If that were the law, a 
commissioner's illness, absence, inadvertence, inability to reach a con- 
clusion, or reluctance or arbitrary refusai to render a décision, would 
resuit in prosecutions being unreasonably and unnecessarily delayed. 
If a commissioner holds that there is a lack of probable cause, the 
United States attorney may nevertheless submit a charge to a grand 
jury, and no reason appears why under like circumstances (when the 
charge is a misdemeanor) he may not ask leave to file an information. 
If the court finds probable cause to exist, every requirement has been 
met. 

[3] The défendants assert, also, that a prosecution for the offenses 
hère involved — i. e. violations of the National Prohibition Act (41 Stat. 
305) — must be by indictment. It is true that section 2 of title 2 of the 
act provides: 

"The Commissioner of Internai Revenue, hls assistants, agents, and Inspec- 
tors shall Investigate and report violations of thls act to the United States 
attorney for the district In which committed, who Is hereby charged v^lth the 
duty of proseeuting the offenders, subject to the direction of the Attorney 
General, as in the case of other offenses against the laws of the United 
States; and sueh Commissioner of Internai Revenue, his assistants, agents, 
and Inspectors may swear out warrants before United States commlssioners 
or other officers or courts authorized to issue the same for the appréhension 
of such ofCenders, and may, subject to the control of the said United States 
attorney, conduct the prosecution at the committing trial for the purpose of 
having the offenders held for the action of a grand jury. Section 1014 of the 
Revised Statutes of the United States is hereby made applicable in the en- 
forcement of this act. Officers mentioned in said section 1014 are authorized to 
issue search warrants under the limitations provided in title XI of the act ap- 
proved June 15, 1917 (Fortieth Statutes at Large, page 217 et seq.)." 

A violation of the act is a misdemeanor, and in the absence of any 
intent on the part of Congress to require ail prosecutions under the 
act to be by indictment, except as such intent may appear in the fore- 
going section, it does not seem to me that there is justification for hold- 
ing that Congress has shown a purpose to abolish the long established 
practice of proceeding by information against a défendant not charged 
with an infamous offense. This section seems to me to be merely in- 
tended to secure the enforcement of the law by providing that the in- 
vestigation of violations shall be under the direction of the Commis- 
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sioner of Internai Revenue and prosecutions therefor conducted by 
the several United States attorneys. 

[4] In any event the motions now before the court cannot be grant- 
ed, for, where an information is regular in form, it cannot be quashed 
on motion. If a défendant contends that there was in fact no suffi- 
cient preliminary examination, and no sufficiçnt cause existed for filing 
the information without a preHminary examination, his remedy is 
either by a plea in abatement ( State v. Finley, 6 Kan. 366), or by a 
motion to vacate the order granting leave to file the information (U. S. 
V. Reîlly [C. C] 20 Fed. 46). 

Each motion is denied. 



THE ARIZONA. 

(District Court, E. D. New York. June 23, 1920.) 

Sliipping i^^S^, New, vol. 8A Key-No. Séries — Fédéral contrai, imless proxi- 
mate cause of clalm for salva^e service, is no bar to proceedings in rem, 

Transportation Act Feb. 28, 1920, by sections 205, 206, provlding for di- 
rect suits against the United States on claims arising out of government 
control o£ carriers, and by section 206 (g) that no exécution or process 
shall be levled on property of any carrier where the cause of action 
grew out of the possession, use, control, or opération of any System of 
tranSportatlon whlle under fédéral control, held to apply only to claims 
which hâve as a proximate cause possession and use by the government, 
and not to bar a suit in rem against a vessel for salvage, brought after 
government control ceased, where, while the services were rendered dur- 
Ing fédéral control, the vessel was under charter and no claim of lla- 
billty is made against the United States. 

In Admiralty. Suit by Benjamin J. Eldred and others against the 
derrick lighter Arizona and cargo. On objection to issuance of pro- 
cess. Overruled. 

Alexander & Ash, of , New York City, for libelants. 
Burlingham, Veeder, Masten & Fearey, of Nevir York City, for 
Southern Pacific Co. 

CHATFIELD, District Judge. The lighter Arizona was the prop- 
erty of the Southern Pacific Company, and taken over by the Director 
General of Railroads prior to January 27, 1920. On that day the Ari- 
zona was under an oral charter to the Sunset Lighterage Corporation 
at an agreed rate per day. The master of the lighter was an employé of 
the Director General of Railroads. It appears that the Sunset Light- 
erage Corporation had in turn subchartered the Arizona to the East 
Jersey Railroad & Terminal Company, or to the Tidewater Oil Com- 
pany, for the carrying of oil, and on a voyage for the East Jersey Rail- 
road & Terminal Company salvage services were rendered it while load- 
ed with a cargo of oil. The salvage services are alleged to hâve been 
rendered during an oil fire, by the master and crew of the steam lighter 
C. Blaine Warner, who with the Warner claim that they removed the 
Arizona to a place of safety. Libel was filed in this district on March 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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26, 1920, and issuance of process has been withheld, pending détermina- 
tion of this motion by proctors for the Southern Pacific Company, 
who stand ready to appear, so as to make the actual service of pro- 
cess unnecessary, but who on a spécial appearance object to the issu- 
ance of process because of the provisions of section 20i5 of the law of 
February 28, 1920, whicfi provides as follows : 

"(g) No exécution or process, other than on a judgment recovered by the 
United States against a carrier, shall be levied upon the property of any 
carrier wliere the cause of action on account of whieli the judgment was ob- 
talned grew out ci the possession, use, control, or opération of any railroad 
or System of transportation by the Président under fédéral control." 

The matter has been argued, and counsel for both parties hâve at- 
tempted to draw such conclusion as to the meaning of the words "pos- 
session, use, control, or opération" as may be inferred from the ad- 
judicated cases on the subject of boats chartered under such circum- 
stances as to be a démise. Monk v. Cornell Steamboat Co., 198 Fed. 
472, 117 C. C. A. 232; Hastorf v. F. R. Long-W. G. Broadhurst Co., 
239 Fed. 852, 152 C. C. A. 638; The Carroll, 248 Fed. 475, 160 C. C. 
A. 485 ; Bartley v. Borough Development Co. (D. C.) 214 Fed. 296. 

But the section in question must be interpreted independently of 
those cases. For instance (whether the taking over by the railroad and 
the subséquent charters were démises or not), if section 206 is taken 
broadly, then certainly everything which happened to the boat was the 
conséquence of her having been taken into the possession of the govern- 
ment. But if section 206 is to be taken to mean that the claim must havf; 
as a proximate cause possession and use by the government, then this 
action is maintainable, and the claim need not be settled by the Prés- 
ident and disposed of in a suit against the agent designated for that 
purpose, with the subséquent pétitions and answers under rule 59 (29 
Sup. Ct. xlvi), in order to bring in the parties who should be made to 
answer for the damage. 

If the only issue be the légal conséquence of a charter like a démise, 
the statute in question would be available (if the libelant is so advised). 
starting with the government taking of the boat as the beginning of 
the chain of responsibility. Then the présent action would not be main- 
tainable. But if the issue is that of responsibility, and the libelant 
sees fit to sue the boat on the theory that the owner may bring in the 
actual party responsible and leave out the government as an intermedi- 
ate party in possssion, then section 206 should not be held to hâve been 
intended by Congress to cover such a case, 

To put it another way : If the libelant, by suing the boat, will start 
a claim which under rule 59 must be disposed of by bringing in the gov- 
ernment, then the action should be brought directly against the govern- 
ment under sections 205 and 206. In that case the présent action should 
be dismissed. But if, by suing the boat, the real issue can be tried 
with the government left out, then every one will be the gainer. 

It does not seem to the court, in the absence of proof to the contrary, 
that Congress intended, or that the language of the statute (section 
206) means, that ail cases must be defended by the government and 
must proceed under the procédure of sections 205 and 206. On the 
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contrary, the intent seems to hâve been that only where the claim is 
that the govemment is responsible shall the procédure be by way of 
claim against the Government. In ail cases the libelant and the owner 
of the beat must choose vi^hether the government shall be brought in, 
and unless the choice is made the action need not be halted, and can 
proceed without prosecuting a claim under sections 205 and 206, supra. 

This motion seemingly présents an attempt to secure an interpréta- 
tion of section 206, subd. (g), from the standpoint of such natural in- 
terférence with government activities as would be occasioned by the 
seizure, under process, of a vessel which the governmnt might be using 
or might wish to use. But this apparent situation is fallacious. The 
government has already turned back the property in question. In 
fact substantially ail the property to which the statute of February 28, 
1920, is applicable has been returned by the government, and the statute 
was intended to provide for the settlement of proper claims against 
the government, or such claims as arose directly from the government's 
acts. The statute was not intended to provide that every claim with 
relation to the property which had previously been in the government's 
possession must be brought against the United States, nor did the 
statute intend that the government should thus indirectly become liable 
for anything more than those acts for which the government should 
be properly responsible. 

In the case at bar the owner has his boat ; the libel is directed against 
the boat, and unless the government can properly be expected to pay 
the claim in question, there is no reason why Congress should provide 
that the action must be defended by the government. On the other 
hand, if the claim should be paid by the government, then, undoubtedly, 
the government may be brought in under the other sections of the stat- 
ute, and, if the government is compelled to take the position of claim- 
ant, no bond could be required, nor would physical seizure of the ves- 
sel be allowed. 

But a situation like that shown in the présent case would seem to 
présent no difficulty in this regard, and the statute does not seem to 
require such an interprétation which compels a suit against the govern- 
ment or restricts the libelant to an action in personam. 

The motion will be denied. 



Pétition of BRIESE. 

(District Court, B. D. New Tork. July 12, 1920.) 

1. Aliens <S=>67 — Naturalization iaws must be strictiy complied with. 

Tbe provisions of tlie naturalization law must be strictiy and llterally 
complied with in order to confer jurisdiction. 

i, Aliens' ©=67 — ^Na4;uralization jurisdiction of Suprême Court of New ïork 
' limited to résidents of county. 

Under Naturalization Act, § 3 (Comp. St. I 4351), provldlng that "the 
naturalization jurisdiction of ail courts • * • shall extend only to 
aliens résident wlthin the respective judicial districts of such courts." 

^=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Suprême Court of New York held to hâve jursdictlon over the naturaliza- 
tion of such aliens only as réside wlthin the county where the application 
1b made. 

3. Aliens <®=>68 — Déclaration flled in wroog jurisdiction not elfective. 

A déclaration of Intention of an alien, filed in a state court, which cor- 
rectly gave the street number of his résidence, but erroneously stated 
that It vFas wlthin the county, whereas It was beyond the county Une in 
another county, where résidence wlthin the county was jurlsdlctlonal, 
held ineflectlve as a basis for a pétition for naturalization. 

In the matter of the pétition of Julius Briese for naturalization. Pé- 
tition denied. 

Louis J. Castellano, of Brooklyn, N. Y., for petitioner. 
Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y., opposed. 

CHATFIELD, District Judge. The applicant has been in the Unit- 
ed States since 1891. He is 53 years old, and has four children born in 
the United States. He filed his first papers on March 28, 1917, in the 
Suprême Court of the State of New York, in the county of Kings. At 
that time he was living in Middle Village, Queens county, at No. 1487 
Metropolitan avenue. This street begins in Brooklyn, and runs for a 
considérable distance through Kings county, before gettinj; into the 
county of Queens. The clerk of Kings county, acting as clerk of the 
Suprême Court, allowed Briese to file his déclaration of intention, stat- 
ing that he lived at No. 1487 Metropolitan avenue. Apparently the 
clerk assumed that this was in Kings county, and Briese either did 
not know the différence or was ignorant of the requirement of the 
statute. 

The law provides that àny court of record of a state, "having a seal, 
a clerk, and jurisdiction in actions at law or equity, * * * in 
which the amount in controversy is unlimited," shall hâve jurisdiction 
to naturalize aliens. The law then provides "that the naturalization 
jurisdiction of ail courts herein specified, state, territorial, and fédéral, 
shall extend only to aliens résident within the respective judicial dis- 
tricts of such courts." Comp. St. § 4351. Under section 4, par. "First," 
an alien must "déclare on oath before the clerk of any court authorized 
by this act to naturalize aliens, or his authorized deputy, in the district 
in which such alien résides." Comp. St. § 4352. 

[1] The provisions of the Naturalization Law must be strictly and 
literally complied with in order to confer jurisdiction. Johannessen 
v. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 1066; 
United States v. Ginsberg, 243 U. S. 472, 37 Sup. Ct. 422, 61 L. Ed. 
853; United States v. Ness, 245 U. S. 319, 38 Sup. Ct. 118, 62 L. 
Ed. 321. 

[2] The déclaration must state "the présent place of résidence in the 
United States of said alien." This déclaration has to remain on file at 
least two years. The déclaration of the petitioner gave his résidence 
as 1487 Metropolitan avenue. This was correct, but it added, "Brook- 
lyn, N. Y.," which was incorrect. Nevertheless the petitioner did noth- 
ing for over two years and has now filed his application based upon this 
incorrect déclaration. It has been held in the case of United States v. 
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Stoller (D. C.) 180 Fed. 910, that a pétition filed in a district consisting 
of two counties in the state of Washington was valid in either county. 
The court there Hmited jurisdiction to the judicial district of that par- 
ticular court. 

The Suprême Court of the state of New York is an institution which 
has jurisdiction throughout the entire state, but this court is divided 
irito departments and districts. The judges are elected from thèse 
districts. In each district there are several counties. The Suprême 
Court is held for each county, and the county clerk of that county acts 
as clerk of the Suprême Court for that county. The seal of the county 
clerk is the seal of the court for that county. 

We hâve therefore a requirement that the jurisdiction to naturalize 
extends to the judicial district only ofsuch court as has a seal, a clerk, 
and a certain kind of jurisdiction. If we hold the word "district" to 
include ail the territory which the jurisdiction of the court may cover, 
it would include the whole state of New York. If we hold the district 
of the court to be only that territory included within the boundaries for 
which the seal and the clerk are established, it would be the county 
of Kings. If we take the arbitrary word "district" in the sensé in 
which that is used under the laws of the state of New York, v/e would 
haye a geographical subdivision difïering both from the gênerai juris- 
diction of the court and from the Suprême Court in and for the county 
of Kings. 

Justices of the Suprême Court hâve jurisdiction to consider a matter 
anywhere throughout the state of New York which is pending before 
the Suprême Court in any part of the state, but any order made thereon 
must be sent to and filed in the county where the action is pending, and 
the county clerk of no other county can keep or record papers in that 
proceeding. 

[3] Under thèse circumstances, the court feels compelled to hold 
that the paper in question was a mistake, and a mère nullity so far as 
conferring jurisdiction under the naturalization statute is concerned. 
The applicant should hâve discovered his mistake and corrected it, and 
the fact that he did not do so for two years is unfortunate, but does 
not relieve him from the effects of the mistake. This court in the case 
of United States v. Smith (D. C.) 247 Fed. 131, allowed an applicant 
to use a first paper which had been taken out and filed in a county oth- 
er than the one where the applicant actually lived; but in that case 
the applicant gave an address within the county where the paper was 
filed, and the circumstances were such that the constructive résidence 
was held to be sufficient. 

That is entirely différent from the présent case. Hère the man can- 
not claim even a constructive résidence, because the address given in 
the déclaration itself does not exist. If a man should file a déclaration 
in Brooklyn, giving as his résidence Montauk Point, Brooklyn, it would 
be apparent to every one that his résidence was not in Kings county, 
and both the applicant and the clerk would be at fault in the original 
vérification of such a paper. A mistake like this can be corrected, 
but cannot be overlooked or treated as a proper record in compliance 
with the naturalization statute. 

The pétition must be denied. 
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UNITED STATES v. PITOTTO. 
SAME V. BATTAGLIA. 

(District Court, D. Oregon. September IS, 1820.) 
No. 8688. 

1. Internai revenie <S==>42 — ^AtBdavit of belief net sufBcient showing of cause 

for valid searcli warrant. 

An affldavit that affiant bas reason to belleve and does believe that a 
revenue fraud is being committed on described .premises whlch compiles 
with the requirements of Rev. St. S 3462 (Comp. St. § 6364), is not suffl- 
cient under Coust. Amend. 4, providing that no warrants sball issue, but 
upon probable cause, supported by oath or affirmation, particularly de- 
scribing the place to be searched and the persons or things to be seized, 
under which the facts from which the magistrate may détermine thé 
existence of probable cause must be stated. 

2. Internai revenue <£=43 — Valid search warrant prerequisite to convictioa 

for resisting searcfa by revenue ofiBcers. 

If the search warrant under which revenue ofBcers were acting was 
void, there can be no conviction under Pénal Code, § 65 (Comp. St. S 
10233), for using a deadly weapon in resisting a person authorized to 
make searches or seizures in the exécution of his duty. 

John Pitotto and one Battaglia were separately indicted for resisting 
a revenue officer in the exécution of a search warrant, and he demurs 
to the indictment. Demurrer sustained. 

Lester W. Humphreys, U. S. Atty., of Portland, Or. 
Albert B. Ferrera and Manning & Beckman, ail of Portland, Or., iw 
défendant. 

WOLVERTON, District Judge. The défendant is hère undei' 
an indictment charging that he did unlawfuUy and feloniously use a 
deadly weapon in resisting persons authorized to make search and 
seizure, to wit, Delazon C. Smith and Harold M. Charlton, they being 
officers of the Internai Revenue Department of the United States, 
in the exécution of their duty, namely, in executing a search warrant 
"duly and regularly issued" by the commissioner of the District Court 
of the United States for the District of Oregon, with intent to commit 
bodily injury upon them, and to deter and prevent them from dis- 
charging their duty as aforesaid. The indictment is drawn under sec- 
tion 65 of the Pénal Code (Comp. St. § 10233), which déclares that— 

"Whoever shall use any deadly or dangerous weapon in resisting any per- 
son authorized to make searches or seizures, in the exécution of his duty, 
with intent to commit a bodily injury upon him or to deter or prevent him 
from discharging his duty," shall be guilty of an offense. 

The défendant interposed a demurrer to the indictment, assigning, 
among other reasons, that the search warrant mentioned in the indict- 
ment is not valid, and that the officers named were not authorized by 
law to serve the same. 
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Counsel for the respective parties hâve stipulated as to the basis up- 
on which the search warrant was predicated. It consists of an affidavit 
pref erred by Harold M. Charlton, who déposes : 

"That he has good reason to belleve, and does verily belleve, that a fraud 
upon the revenue of the United States has been and Is belng eommltted upon 
and by use of a certain dwelling house, being the premises of John Doe Battag- 
lia, and being situate in 410 Tenth street, of Portland and state of Oregon, aud 
within the district above named, and that If search of said premises is made 
certain apparatus used for illieit manufacture of spirits will be found, In viola- 
tion of section 3281, Eevised Statutes of the United States [Comp. St 8 
C021]." 

The question presented by the demurrer is whether a revenue ofïîcer, 
unless armed with a valid search warrant, is authorized to make search 
and seizure. 

[1] Section 3462, Revised Statutes (Comp. St. § 6364), provides that 
such warrant may issue, authorizing any internai revenue officer to 
search designated premises, if such officer makes oath in writing that 
he has reason to believe, and does believe, that a fraud upon the revenue 
has been or is being committed upon or by the use of said premises. 
The affidavit of Charhon complies in language with this statute, but it 
is obviously insufficient to meet the requirements of the Fourth Amend- 
ment to the Constitution, which provides that — 

"No warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describlng the place to be searched, and the 
persons or things to be seized." 

In a word, the requirements of section 3462 relating to the showing 
to be made as a basis for issuing the warrant do not meet the man- 
datory provisions of the Constitution. In the language of Attorney 
General Knox, the section "does not state ail of that which must be 
stated in the application" for the search warrant. 24 Op. Attys. Gen. 
685, 688. In other words, the constitutional provision is paramount. 
The showing under oath essential upon which to predicate the issuance 
of the warrant should state pertinent facts from which the magistrale 
may détermine the existence of probable cause, or there should be a 
hearing by him with that purpose in view. Probable cause is a légal 
conclusion, which is for the magistrate to deduce from the facts stated, 
and the mère assertion under oath that the affiant believed and does 
believe that a fraud upon the revenue has been or is being committed 
is entirely insufficient upon which to predicate the finding of probable 
cause. United States v. Tureaud (C. C.) 20 Fed. 621, 624; Ripper v. 
United States, 178 Fed. 24, 26, 101 C. C. A. 152; Veeder v. United 
States, 252 Fed. 414, 420, 164 C. C. A. 338. 

[2] With such insufficient showing, it follows that the warrant is- 
sued by the commissioner was void, and did not authorize the revenue 
officers to make the search and seizure contemplated. It is only when 
the officer resisted is authorized by valid warrant to make search and 
seizure that the statute under which the indictment is preferred may 
be invoked. The indictment, therefore, read in view of the stipulation 
of the parties, is insufficient, and the demurrer will be sustained. 

The same order will be made in United States v. Battaglia. 
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It should be remembered that this case tums upon the sufficiency of 
the indictment under the particular statute, not upon whether the void 
warrant may be used defensively to justify defendant's assault upon the 
revenue officers. That question must be determined when it anses. 



ROBEBTSON, State Revenue Ageratv v. HINES et al 

(District Court, S. D. Mississippi, S. D. October 23, 191Ô.) 

1. Legs and logging <^>3(10)— Size restriction in timber conveyance general- 

ly refers to date of conveyance. 

Geiierally, a provision as to tlie size of timber conveyed will be held 
to refer to the size at the date of the conveyance, rather than to some 
tlnie in the future, in the absence of anything showing a contrary inten- 
tiou. 

2. Logs and logging ©^SdO) — Conveyance held to include timber becoming 

nierchantable during lease for cutting. 

Where a lease of timber lauds tor 15 years was given, and shortly 
theroafter the merchantable timber thereon was conveyed to the lessee, 
with right to eut the timber at any time during the term of the lease, the 
purchaser can eut timber which becomes merchantable at any time 
during the lease. 

In Equity. Two suits by Stokes V. Robertson, as State Revenue 
Agent, against Edward Hines, the Wolf River Lumber Company, and 
others. On motions to strike certain parts of the answers. Motions 
denied. 

F. C. Hathorn, of Hattiesburg, Miss., for plaintifï. 
Griffith & Wallace and White & Ford, ail of Gulfport, Miss., for 
défendants. 

HOLMES, District Judge. This matter is before the court on the 
motion of the plaintifï to strike from the answer of the défendant 
certain parts thereof set up therein as an affirmative défense to the 
bill of complaint. There are two motions, one in each of the above 
causes, which are Consolidated, and under an agreement of counsel 
the court is requested to pass upon two questions of law, which it is 
agreed are presented by the records in both of the above cases, and 
which questions, it is agreed, also arise in causes Nos. 156, 157, 159, 
160, and 161 of the equity docket. 

The questions of law presented under this agreement are as foUows: 
First. Did the défendant hâve a right, as a matter of law, to eut any 
timber from the sixteenth sections of land involved in thèse suits? 
Second. If the défendant had such right, was his right confined to the 
merchantable timber on the land at the time the deed was executed, or 
did it extend to the timber that had become merchantable between the 
date of the deed and the time that the timber was eut ? It is also agreed 
that any documents proper to be used as exhibits to the pleadings of 
either side may be adduced on this hearing. The défendant was lessee 
of the sixteenth sections of land for a perlod of time, to wit, 15 years, 
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and later became vendee of ail the merchantable pine tîmber on said 
sections 16, with the right to eut and remove said timber during the 
lifè of the lease of said land. 

[1,2] I do not doubt the gênerai rule is that a provision as to the 
size of timber conveyed will generally be held to refer to the date of 
the conveyance rather than to some time in the future, in the absence 
of anything showing a contrary intention ; but in this case, under the 
instruments as drawn, and fhe f acts as I am able to gather them f rom 
the recordj it seems clear to me that it was the intention of the 
parties for the lessee and vendee to acquire the right to eut and re- 
move the merchantable pine timber which became such during the life 
of the lease. I do not see how it is possible to draw a distinction he- 
tween the case under considération and the case of Nelson v. Americus 
Manufacturing Co., 186 Fed. 489, 108 C. C. A. 467. The syllabus to 
that case, which is supported by the record, says : 

"A lease of land, glvlng the lessee the right to eut ail the timber on the 
land suitable for sawmlU purposes during the term of 20 years, entltles hini 
to eut, not only the timber suitable at the date of the lease, but ail that be- 
cornes suitable during the term." 

In the principal case hère under considération there was a lease 
of the land for 15 years, and shortly after the exécution of the lease 
by separate instrument there was a conveyance of ail the merchantable 
timber on said land, with the right to eut and remove said timber at 
any time during the life of said lease. I will therefore overrule the 
motion to strike out certain parts of the answer, and will hold, on the 
records before me, that : 

First. The défendant had a right, as a matter of law, to eut and re- 
move timber from the said sixteenth sections of land. 

Second. Such right to eut waê not confined to the merchantable tim- 
ber on the land at the date of the exécution of the deed, but the lessee 
and vendee had the right to eut and remove any timber that became 
merchantable between the date of the deed and the expiration of the 
lease. 



In re BENTZ. 

(District Court, E. D. Louisiana, New Orléans Division. July 27, 1920.) 

No. 2367. 

Bankruptcy <S=>1S8(2) — ^Althougfa conditional sale contract vold, seller bad 
lien for purehase mon«y. 

A contract, denominated a lease, under which bankrupt obtained posses- 
sion of a display counter, on agreement to pay $125 rental in installments, 
with an option to purehase for $10, after such payments, held in fact a 
contract of conditional salé, and void, under the law of Louisiana ; but 
the seller held entitled to a lien on the property for unpaid purehase 
money. 

In Bankruptcy. In the matter of Henry C. Bentz, bankrupt. On 
pétition of the Sherer-Gillett Company for review of order of feferee. 
Amended and aifîSrmed. 
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W. J. Suthon, of New Orléans, La., for petitioner. 
St. Clair Adams, of New Orléans, La., for trustée. 

FOSTER, District Judge. This is a pétition to review an order of 
the référée denying the pétition of tlie Sherer-Gillett Company, an Illi- 
nois corporation, to be declared the owner of a display counter which 
was in the possession of the bankrupt and was sold by the trustée as 
part of the assets. 

It appears the said fixture was delivered to the bankrupt under an 
agreement, in the f orm of a lease, by which the bankrupt agreed to pay 
$125 — $5 cash; balance represented by one note for $120, payable in 
20 monthly installments of $6. The agreement contained an option to 
the bankrupt to purchase the fixture for $10, after complying with ail 
other conditions ; also clauses maturing the note and giving the Sherer 
Company the right to void the lease and retake the property on default 
of the payment of any installment. The référée treated the contract as 
one of conditional sale, held it to be void under the law of Louisiana, 
and also denied the Sherer Company a lien on the property. 

It is well settled that a contract of conditional sale is void under the 
law of Louisiana, and as pointed out in Barber Asphalt Paving Co. v. 
St. Louis Cypress Co., Ltd., 121 La. 152, 46 South. 193, and authorities 
cited, the form of the contract is immaterial, if the parties really in- 
tended a conditional sale. When the contract takes the form of a lease, 
the jurisprudence of Louisiana is not altogether harmonious. The peti- 
tioner in this case relies upon the décisions in Stevens v. Older & Chan- 
dler, 26 La. Ann, 634, and Doullut v. Rush, 142 La. 443, 11 South. 110, 
dealing with contracts in the form of a lease. 

Without attempting to analyze and reconcile thèse décisions with the 
facts in the instant case, I think they can be distinguished and are not 
in point. The option to purchase would not vitiate the contract as a 
lease, but an option to buy for $10 a pièce of property that has a rental 
value of $6 a month would hardly conform to the spirit and intent of 
the law of Louisiana regarding sales. See C. C. La. 2464. I think it 
was the intention of the parties to create a contract of conditional sale, 
cleverly disguised as a lease. 

However, I think that the petitioner is equitably entitled to a lien on 
the proceeds of the property. It was separately sold; the amount is 
certain, and can be separated f rom the other assets. In re New Orléans 
Milling Co. (D. C.) 263 Fed. 254; Whipple v. Hertzberger, 11 La. Ann. 
475; Succession of Bienvenu, 106 La. 595, 31 South. 193. To that 
extent the order of the référée will be amended. 

Amended and affirmed. 
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THE CASTOR. 

(District Court, B. D. New York. July 19, 1920.) 

Maritime liens <S=>35 — Lien f»r coal fumished on order »f master. 

A libelant held eutitled to a lien on a tug, under Act June 23, 1910, ! 1 
(Comp. St. § 7783), for coal supplled on order of the master. 

In Admiralty. Suit by the North River Coal & Wharf Company 
agaihst the Steamtug Castor. Decree for libelant. 

William Matthews, of New York City, for libelant. 
Foley & Martin, of New York City, for claimant. 

CHATFIELD, District Judge. This is a claim for coal furnished to 
a tug upon orders hy the master. Bills were made out and rendered to 
the tug, and sent by mail to the company which had chartered the tug 
from the owner. The books of the libelant show the account carried in 
the name of this charterer, and the testimony shows that one Ross was 
doing business under the name of the corporation, but that incorpora- 
tion had not been completed. He chartered the boat under this name, 
and neither he nor the so-called corporation had any assets. He had 
some conversation with the président of the libelant, in which it was 
intimated that this charterer would like to do towing around the harbor 
for the libelant and thus pay for what coal might be needed. No definite 
arrangement as to this was ever entered into. The coal was apparently 
furnished in the usual way to the tug, and under the présent statute this 
créâtes a lien against the boat, which can be enforced (Act June 23, 
1910, c. 373, 36 Stat. 604 [Comp. St. §§ 7783-7787]), unless the person 
supplying necessaries bas knowledge that he is dealing with a charterer 
or an agreed purchaser in possession. In such case he is put upon 
inquiry as to the terms of the charter or contract. The Oceana (D. C.) 
233 Fed. 139, affirmed 244 Fed. 80, 156 C. C. A. 508. 

In the case at bar it is impossible to crédit the testimony of the wit- 
ness Ross as to any intimation by him that he had thèse boats under 
charter, or that he was operating in the name of a corporation which 
did not exist, after hearing bis testimony and that of the président of 
the libelant. The case of The Hatteras, 255 Fed. 518, 166 C. C. A. 586, 
cited by the claimant, seems to hâve no hearing upon the présent action, 
as that case deals with a claim of maritime lien for towage service, not 
given by the lien statute above referred to nor by the gênerai admiralty 
law. 

Libelant may hâve a decree. 
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CtJNNINGHAM v. RODGERS et al. 

(Court of Appeals of District of C!olumbia. Submitted November 3, 1919. 
Decided March 1, 1920.) 

No. 3185. 

1. Oommon law <S=»11 — ^Prevaila in District of Columbia. 

The common law prevails in the District of Columbia. 
Z. Descent and distribution <^=>76 — No title to personalty vests in next of Idn 
inunediately on deatli. 

Real estate descends to the heirs on the death of the ancestor, and 
personalty to the admlnistrator, and no title to personalty vests in the 
next of kin on the death of the ancestor ; but It remains in abeyance un- 
tll the appolntment of an admlnistrator, In whom it then vests. 

3. Descent and distribution <@=>91(1) — Only Personal représentative cajD sue 

at law for recovery of personalty. 

Since title to personalty of an intestate is In the admlnistrator, he 
alone ean brlng an action at law for Its recovery, or to collect debts due 
his intestate, and he alone can sue for any injury to the Personal proper- 
ty of his intestate after the decedent's death and before the final disposi- 
tion to the parties entltled. 

4. Descent and distribution <S=>91(1) — Administrator alone may sue on bond 

of consul failing to perform duties as to personalty of estate. 

Under Rev. St. §§ 1697, 1709 (Comp. St. §§ 3149, 3162), next of kin, 
as owner of a distrlbutive share in an estate of an Intestate dying in a 
foreign country, cannot sue on the bond of a consul failing to perform the 
duties imposed by the latter section coneerning personalty, as the admln- 
istrator of the intestate would be the légal claimant, and he alone 
would be entltled to receive the fund from the treasury of the United 
States after transmission there by the consul. 
6. Descent and distribution <^==>89 — ^Next of kin cannot sue one as exécuter 
de son tort. 

Next of kin cannot maintain an action to charge one as an executor de 
son tort. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Edward R. Cunningham against James Linn Rodgers and 
others. From an order sustaining a demurrer, and dismissing the ac- 
tion, plaintiflE appeals. AiSrmed. 

Clinton Robb, Geo. F. Curtis, and L. J. Mather, ail of Washington, 
D. C, for appellant. 

W. C. Carpenter, of Washington, D. C, for appellees. 

BAILEY, Associate Justice (sitting in place of Associate Justice 
Robb). Appellant, Edward R. Cunningham, plaintiff below, brought 
his action at law againsl the défendants, who are the principals and 
sureties on a consular bond, to recover the penalty of such bond, $8,- 
000. The défendant Rodgers, the principal on the bond, alone was 
served with process. Plaintiff's déclaration sounds in debt, and is in 
three counts. To this a demurrer was interposed by the défendant 
Rodgers, which was sustained by the lower court, and from the or- 
der sustaining the demurrer, and dismissing the action, the plaintiff has 
appealed. 
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The défendant was the consul gênerai of the United States at Shang- 
hai, China. On June 10, 1905, one Henry H. Cunningham died in 
Shanghai, leaving no wife, and no heirs or next of kin in China, but 
leaving a brother, the plaintiff, a résident of the District of Columbia, 
and another brother and two sisters, residing in Maine, where, the 
déclaration avers, the deceased was legally domiciled at the time of 
his death. A paper writing purporting to be the will of the deceased 
was produced before the défendant consul by the persbn nominated as 
executor thërein, one Dunning, and this paper the consul admitted to 
probate, and issued letters testamentary to Dunning. Thereupon, un- 
der the direction of the défendant, the estate was administered, and the 
property, including the real estate, distrihuted according to the terms 
of the alleged will. The déclaration avers that this will was not valid 
undèr the laws of Maine, the testator's domicile, having only two wit- 
nesses, while the laws of that state require three witnesses; that the 
défendant consul had no jurisdiction to admit the will to probate nor to 
administer on the estate, but that it was his duty, immediately after 
the death of Henry H. Cunningham, for the information of the rep- 
résentatives of the deceased, to notify his death in one of the gazettes 
published in the consulate, and also to the Secretary of State, and to 
send to the Secretary of State an inventory of the deceased's effects,^ 
and to transmit the decedent's estate to the treasury of the United 
States, after payment of debts (which was not donc),' unless the légal 
représentative of the deceased,, duly qualified before a court of proper 
and compétent jurisdiction in the United States, had appeared and 
proven his right to hâve the estate turned over to him, but that Dunning 
had never so qualified. The plaintiff received no part of the estate, al- 
though he claims that the deceased died intestate, and that he, as one 
of the next of kin, was entitled to a one-fourth distributive share, the 
same amounting to more than $8,000, the penalty of the consular bond. 

The plaintiff relies for his relief upon section 1709 of the Revised 
Statutes (Comp. St. § 3162). This section is as follows: 

"It shall be the duty of consuls and vice consuls, where the laws of the 
country permit: 

"First. To take possession of the Personal estate left by any citizen of the 
United States, other than seamen belonging to any vessel, who shall die 
within their consulate, leaving there no légal représentative, partner in 
trade, or trustée by him appointed to take care of his effects. 

"Second. To inventory the same with the assistance of two merchants of 
the United States, or, for want of them, of any others at their choice. 

"Third. To collect the debts due the deceased in the country where he died, 
and pay the debts due from his estate which he shall hâve there contracted. 

"Fourth. To sell at auction, after reasonable public notice, such part of 
the estate as shall be of a perishable nature, and such further part, if any, 
as shall be necessary for the payment of his debts, and, at the expiration of 
one year from his decease, the residue. 

"Fifth. To transmit the balance of the estate to the treasury of the United 
States, to be holden in trust for the légal claimant, except that if at any time 
before such transmission the légal représentative of the deceased shall appear 
and demand his efCects In their hands they shall deliver them up, being paid 
their fées, and shall cease their proceedings." 

The first question presented is whether the plaintiff has any right 
of action on this bond, or whether such right is in the personal rep- 
résentative of the deceased alone. It is true that section 1697 of the 
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Rtvised Statutes (Comp. St. § 3149) provides that in case of the 
breach of an officiai bond, such as the one stied on hère, "any person 
thereby injured may institute, in his own name and for his sole use, a 
suit on such bond"; but this merely obviâtes the necessity of bringing 
suit in the name of the United States for the use of the person injured, 
and has no bearing on this question. 

[1,2] At the common law (which prevails in the District of Colutn- 
bia) real estate descends to the heir upon the death of the ancestor, and 
personalty to the administrator. No title to personalty vests in the 
next of kin upon the death of the ancestor, but it remains in abeyance 
until the appointment of an administrator, in whom it then vests. 
1 Woerner on Adm. §§ 185, 187, 199, 202. 

[3J The title to the personalty, therefore, being in the administra- 
tor, he alone can bring an action at law for its recovery^ or to collect 
debts due his intestate, and he alone can sue for any in jury to the 
Personal property of his intestate after the decedent's death and be- 
fore the final disposition to the parties entitled. Id. §§ 303, 293 ; Hol- 
brook V. White, 13 Wend. (N. Y.) 591 ; Hutchins v. Adams, 3 Me. (3 
Greenl.) 174; McBride v. Vance, 73 Ohio St. 258, 76 N. E. 938, 112 
Am. St. Rep. 723, and notes 4 Ann. Cas. 191. 

[4] This is an action at law, and it results, therefore, that it cannot 
be maintained by the plaintiff as owner of a distributive share in the 
estate, nor for any injury to or conversion of such interest. 

Under paragraph fifth of R. S. § 1709 (Comp. St. § 3162), it is 
provided that it is the duty of the consul "to transmit the balance of 
the estate to the treasury of the United States, to be holden in trust for 
the légal claimant," etc. The légal claimant is clearly the personal rep- 
résentative and such has been the construction placed upon this section 
by the Treasury Department. 11 Comptroller's Dec. 713; 12 Comp- 
troller's Dec. 439. 

If, therefore, the consul had performed the duties which the plaintiff 
claims it was incumbent upon him to perform, the administrator would 
be the légal claimant, and he alone would hâve been entitled "to receive 
the fund from the treasury." 

[5] The déclaration is not framed so as to charge the défendant as 
an executor de son tort, nor could such an action be maintained by the 
next of kin. 2 Woerner on Adm. § 193; Lee v. Wright, 1 Rawle 
(Pa.) 149; Muir v. Watts Orphan House, 3 Barb. Ch. (N. Y.) 477; 
Leach V. Pillsbury, 15 N. H. 137. 

As to the disposition of the real estate, it is sufficient to say that 
no action of the défendant can prevent the plaintiff from establishing 
his just rights in the proper forum, as the land cannot have been dis- 
sipated by the défendant. 

In no aspect of the case, therefore, can the plaintiff maintain this 
action. The action of the Suprême Court of the District of Columbia 
in sustaining the demurrer and dismissing the suit was correct, and the 
judgment of said court will be affirmed, with costs. 

Associate Justice BAILEY, of the Suprême Court of the District of 
Columbia, sat in the place of Associate Justice ROBB, who took no 
part in the considération or décision of this case. 
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CHANOCK V. UNITED STATES. 

(Court of Appeala of District of Columbia. Submitted March 2, 1920 
Decided April 5, 1920.) 

No. 3326. 

1. Larceny ■©=15(1)— Embezzlement <S=»13— Hôtel clerk net an "innkeeper,'* 
"agent," "attomey," "clerk," or "servant," and talûng guest's money was 
laj^ceny, and not embezzlement. 

A bookkeeper and clerk in a liotel, wlio was given two envelopes con- 
taining money to be placed in hôtel safe, and who during the night opened 
the safe, took the money, and absconded, was not an "agent," "attorney," 
"clerk," or "servant," under Code of Law 1901, § 834, or an "innkeeper" a» 
defîned by section 837, relating to embezzlement by Innkeepers, etc., and 
was guilty of larceny. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Agent; Attorney; Clerk; Innkeeper; Servant.] 

9. Indictment and information €=9125(45) — Taliing property of several per- 
sons at one time one offense, ehargeable in one count. 

The taking of property at the same time aud from the same place con- 
stituted a single offense, chargeable in one count of indictment, al- 
though the property taken belonged to several différent persons. 

Appeal from Suprême Court of the District of Columbia, acting as 
a Criminal Court. 

Sidney Chanock, alias Sidney Jordan, alias S. J. Colby, alias George 
Lewison, was convicted of larceny and appeals. Affirmed. 

M. E. O'Brien and W. J. Lambert, both of Washington, D. C, for 
appellant. 

J. E. Laskey, U. S. Atty., and Morgan H. Beach, Asst. U. S. Atty., 
both of Washington, D. C. 

VAN ORSDEL, Associate Justice. This appeal is from a judgment 
based upon a verdict finding the appellant guilty of the crime of lar- 
ceny. 

It appears that défendant was bookkeeper and clerk in the Dewey 
Hôtel, in this city. • One Arnold, with his wife and daughter, regis- 
tered at the hôtel as guests. Arnold gave défendant two envelopes, 
containing securities and money, to be placed in the hôtel safe. During 
the following night défendant opened the safe, took the securities and 
ail of the money but $10 from the envelopes, and absconded. When ar- 
rested, the property was found in his possession. 

[1] The judgment is challenged chiefly upon the ground that the 
indictment charged larceny, while the proof established embezzlement. 
Section 837 of the District Code provides : 

"Any person intrusted with anything of value, to be carrled for hire, or 
being an innkeeper and intrusted by his guest with anything of value for 
safe-keeping, who fraudulently couverts the same to his own use, shall be 
deemed guilty of embezzlement and punished as provided in section eight 
hundred and thirty-four." 

€;=sFor other cases see same topic & KËY-NUMBER in ail Key-Numbered Uigests & Indexes 
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Section 834 relates to "embezzlement by agent, attorney, clerk, or 
servant." Défendant occupied none of thèse relations to Arnold, nor 
was he an innkeeper, as defined in section 837. He was a mère em- 
ployé of the hôtel. The securities and money were committed to the 
custody of défendant for a spécifie purpose, namely, to be placed in 
the safe for safe-keeping until called for by the owner, The power 
of défendant over the property extended to placing it in the safe and 
returning it, when requested by the owner. In People v. Montarial, 120 
Cal. 691, 695, 53 Pac. 355, where one of two roommates intrusted the 
other with his money for safe-keeping, and the latter placed it in his 
trunk, subject to the former's call, the taking by the custodian was held 
to be larceny. On this point the court, referring to and affirming a 
former décision (People v. Johnson, 91 Cal. 265, 27 Pac. 663) said: 

"Where the owner puts his property into the hands of another, to do some 
act In relation to it in his présence, he does not part with the possession of 
it, and the conversion of it animo furandl Is larceny, ànd not embezzlement." 

The bare custody with which défendant was vested did not change 
the possession of the property. It constructively remained in the own- 
ers. In Clark & Marshall on the Law of Crimes, 454, 455, it is said : 

"There is a well-settled distinction in law between the possession of goods 
and the mère charge or custody, and this distinction plays an important part 
in the law of larceny. The owner of goo'ds may deliver them to another in 
such a mannfir, or under such circumstances, as to glve the other the bare cus- 
tody, without changing the possession in the eye of the law. The possession in 
such a case remains constructively in the owner, and, if the person having 
the custody couverts the goods to his own use with felonious Intent, he takes 
them from the constructive possession of the owner, and commits a trespass 
and larceny ; and it can make no différence, in such a case, when the felonious 
intent was flrst formed." 

[2] Nor is the position of défendant tenable that he was charged 
with three separate and distinct félonies in a single count. Part of the 
property stolen is alleged to be owned by Arnold, part by his wife, 
and part by the daughter ; but it clearly appears that the articles were 
taken at the same time and from the same place, and constituted a 
single offense. 

"It is a rule of crlminal pleading that, where several articles of property are 
stolen at the same tlme and place, the stealing constitutes but one offense, 
and should be so charged in the indictment or Information. It is regarded 
as a single act, and the resuit of one intention," Hoiles v. United Statea, 3 
MacArthur (10 D. C.) 370, 36 Am. Rep. 108; Henry v. United States, 49 
App. D. C. 207, 263 Fed. 459. 

The judgment is affirmed 
Affirmed. 



614 267 FEDERAL RBPOETKB 

HIRSH V. BLOCK. 

(Court of Appeals of District of Columbla. Submltted May 4, 1920. Declded 

June 2, 1920.) 

No. 3372. 

1. Constitutional law <3='46(3) — Pursuance of remedy before conunis«on 

created by unconstitutional act unnecessary. 

A landlord may bring an action for possession at the terminatlon of a 
lease, and assert .the unconstitutionallty of the remedy prescribed In Act 
Oct. 22, 1919, known as the "Bail Rent Law," as a reason for not proceed- 
ing thereunder and taking an appeal from the conunissioners, if unsuccess- 
ful before them. 

2. C(»isiitutiMial law €=943(2) — Pro«ee^i% under uncMistitutional statute 

estops one from claiming unconstitution^ity. 

If a landlord invoked the aid of the "Bail Rent Law," and sufftjred de- 
feat before the rent commission, he would estop himself to seek further 
relief on the ground of the UDCon.stltutionality of the act. 

8. Landlord and tenant <@=»94(3) — No notice requîred for removal at expira- 
tion of lease. 

At the expiration of a time lease, no notice is required on the part of 
the landlord to acqulre possession. 

4. Statutes ®=>63 — Unconstitutional act a nuUity. 

An unconstitutional act is not a law, confers no right, affords no pro- 
tection, créâtes no office, and is, in légal contemplation, as inoperative as 
though It had never been passed. 

6. Constitutional law ©='251 — Constitutional guaranties as to property rights 
in opération in District of Columbia. 

The Constitution, guaranteeing life, llberty, and property, is uniform 
în opération throughout the United States, and Includes the District of 
Columbia. 

6. Constitutional law <3=»278(1) — ^Landlord and tenant ®=»18014 New, vol. 

IIA Key-No. Séries — ^Ball Rent Law unconstitutional, as depriving land- 
lord of property without due process of law. 

The Bail Rent Law, giving tenants the right to occupy premlses af ter 
the terminatlon of a lease, rental to be fixed by a rent commission, per- 
mits the taking of property without duo process of law, and Is wlthin the 
inhibition of Const. Amend. 5; the right of reversion belng a property 
right, of which the landlord cannot be divested, except by due process 
of làw, and the landlord belng powerless to bave a review of the facts 
on which the action of the commission Is based. 

7. Eminent domain <&=^2(1) — ^Ball Rent Law does not proviâe for taking of 

property for public use. 

The Bail Rent Law, provlding that a tenant may remain in possession 
after expiration of his lease, rent commission to fix rents, does not pro- 
vide for the taking of private property for public use, but for the taking 
of the property of one citizen ïor another. 

8. Landlord and tenant <S=»182 — No legisilative power to flx rental rates as 

between ptivate persons. 

The power to fix rental rates between private indlvlduals is not an- 
alogous to or controlled by the décisions which hâve upheld the power of 
the Législature to fix rates for service where the owner bas devoted the 
business affected to a public use. 

9. Constitutional law <S=sSl — Renting of property to govemment employé pri- 

vate business. 

The renting of property in the District of Columbia is a private business, 
whether the tenant be an employé of the government or not. 

©saFor other cases see same topio & KEY-NUMBBE in ail Key-Numbered Dlgests & Indexe» 
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10. Constitutional law ®=81 — ^Private business cannot be made public merely 
by législative flat. 

A private business cannot be made public, or be impressed with a public 
interest, merely by législative fiât. 

11. Constitutional law "S^Sl — ^Property cannot be divested by arbitraiy exer- 
cise of police povver. 

Property rights cannot be divested by an arbitrary exercise of the 
police power. 

12. Ck>nstitutional law "©=45 — Judidary may restrain law-making power with- 
in constitutional limitations. 

The power résides in the judidary to restrain the law-making power 
within constitutional limitations. 

13. Jury <&=>31(1) — Bail Kent Law invalid, as deprivation of ri^bt to trial by 

jury. 

Bail Rent Law, providing that a tenant in the District of Columbia may 
remain in possession after the termlnatlon of his lease, rent to be fixed 
by the rent commission, is invalid, because it deprives the parties of right 
of trial by jUry, since a finding of fact by the commission is binding and 
conclusive on the court and the parties, thus foreclosing the intervention 
of a jury. 

14. Eminent domain ®=>1 — War '©='4 — Constitution as to taking private proi>-. 
erty not superseded by déclaration of war; Bail Kent Law unconstitu- 
tional, though Congress declared it necessary by reason of war. 

bail Rent Law, giving tenants right to possession after termlnatlon 
of lease, and by section 122 declaring that the provisions of tbe act were 
made necessary by emergencies growing out of the war wlth Germany, 
etc., aniounted merely to a statement of the inducement or reason for 
the enactment, and could not render the act valid ; the Constitution not 
being superseded by a déclaration of war, the only exception to the rule 
that, in the case of "war emergency," private property must be takeu 
under the power of eminent domain, being where private property may 
be impressed into the public service, or seized for a public use, by a mili- 
tary officer in the fleld, either to prevent it from falling into the hands of 
the public enemy, or for the use of the army to meet an immédiate and 
pressing necessity, in which case the government is bound to make full 
compensation. 

15. Constitutional law "S=70{3) — Wisdom of act providing for taking prop- 
erty by eminent domain matter for Législatures 

In the exercise of the power of eminent domain, Congress bas the 
power to designate the public use for which private property may be 
taken, and, if found by the court to be in fact a public use, the courts are 
then powerless to question the wisdom of the législative décision. 

16. Eminent domain <S==>67 — Courts not estopped by législative déclaration 
from inquirlng into nature of use of property to be taken. 

Courts are not estopped by any législative déclaration from inquiring 
into the nature of the use, to détermine whether the purpose for which 
property is taken is in fact public or private. 

Smyth, Chief Justice, dissenting. 

Appeal from the Suprême Court of the District of Columbia. 

Landlord and tenant proceeding by Louis Hirsh against JuHus Block, 
carrying on business under the name and style of White's. from a 
judgment in favor of défendant, plaintiff appeals. Reversed and re- 
manded. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 13, 65 L. Ed. . 

^=Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Myer Gohen, R. D. Daniels, and W. G. Johnson, ail of Washington, 
D. C, for appellant. 

Julius I. Peyser, Geo. E. Edelin, Théo. D. Peyser, and J. C. Adkins, 
ail of Washington, D. C, for appellee. 

» 

VAN ORSDEL, Associate Justice. This is a landlord and tenant 
proceeding brought by appellant, Hirsh, plaintiff below, in the munic- 
ipal court of the District of Columbia, to recover possession of certain 
premises held by défendant, Block, under a three year lease, which 
terminated on the 31st day of December, 1919. 

It appears that on November 12, 1919, the owners of the reversion, 
Mary A. Cushing and Isabella Varney, conveyed the property in 
question by deed to one Sylvan J. Luchs, who, on the same day, convey- 
ed it in f ee simple to plaintiff, Hirsh. The lease was duly assigned to 
plaintiff. Plaintiff authorized his agents to coUect f rom the défendant 
the rent accruing to the termination of the lease, the 31st day of De- 
cember, 1919, which rent was paid. On December 15, 1919, plaintiff 
notified défendant that he had purchased the property and would re- 
quire possession at the expiration of the lease. 

Défendant refused to vaca te ; hence this proceeding. From a jydg- 
ment in favor of défendant in the municipal court, plaintiff appealed 
to the Suprême Court of the District of Columbia, where he filed an 
affidavit of merit under rule 19, in which he set forth, among other 
things : 

"That he is a bona flde purchaser of the sald real property for his own occu- 
pancy and requlres and intends to occupy and to use the same himself for 
the conduct therein of the business of retail selllng of men's furnishings and 
similar merchandlse." 

An affidavit of défense was filed by défendant, in which he denied 
plaintiff's right to possession of the premises by reason of the termi- 
nation of the lease, claiming that under the Bail Rent Law the lease is 
continued in force and he is entitled to remain in possession of the 
premises, notwithstanding the expiration of the term fixed by the 
lease, and alleged that plaintiff purchased the premises and took con- 
veyance thereof subject to the rights of the défendant under the act. 
It is further averred that plaintiff is required by the act to give a 30- 
day notice in writing, served in the manner provided by section 1223 
of the District Code, which notice has not been served, though it is made 
mandatory under the provisions of the act. On hearing, the court de- 
nied the motion of plaintiff for judgment, and entered judgment in fa- 
vor of défendant, from which this appeal is prosecuted. 

This case involves the constitutionality of the act of Congress of 
October 22, 1919 (41 Stat. 298), known as the "Bail Rent Law." The 
act provides for the appointment of a rent commission, consisting of 
three persons, who are vested with absolute jurisdiction over landlords 
and tenants, the fixing of rents, and the continuing and making of leases 
within the District of Columbia for a period of two years, unless the 
act is sooner repealed by Congress. The only check upon the power of 
the commission is a restricted right of appeal to the Court of Appeals 
of the District of Columbia, in which "the commission's détermination 
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shall not be modified or set aside by the court, except for errer of law." 
The act provides that the appeal shall in no manner operate as a super- 
sedeas or stay to postpone the enforcement of the détermination of 
the commission appealed from, and, if any finding of the commission is 
modified as the resuit of the appeal, or set aside, the différence between 
the amount of rent pending appeal and the amount which should hâve 
been paid under the final judgment in the case may be recovered 
by suit in the municipal court of the District of Columbia. 

The act déclares rental property, hôtels and apartments, "affected 
with a public interest, and that ail rents * * * ghall be fair and 
reasonable; and any unreasonable or unfair provision of a lease 
* *. * is hereby declared to be contrary to public policy." The 
commission, on complaint of either the landlord or tenant, or on its own 
motion, is empowered to inquire into and détermine whether the terms 
and conditions of any lease are fair and reasonable: Provided, hov^^- 
ever, that the landlord cannot make complaint when the tenant is in 
possession under an unexpired lease. On hearing, if the commission 
finds that the rent or terms of the lease are unreasonable or unfair, it 
shall détermine and fix a — 

"fair and reasonable rent or charge therefor, and fair and reasonable service, 
terms, and conditions of use or occnpancy. In any suit In any court of the 
TJnited States or the District of Columbia involving any question arlsing out 
of the relation of landlord and tenant with respect to any rental property, 
apartment, or hotel, except on appeal from the commission's détermination as 
provided in thîs title, such court shall détermine the rights and duties of the 
parties in aecordanee with the détermination and régulations of the commis- 
sion relevant thereto." 

The act also provides that — 

"The right of a tenant to the use or occupancy of any rental property, hotel 
or apartment, existing at the tlme this act takes effect, or thereafter acquired, 
under any lease or other contract for such use or occupancy or under any ex- 
tension thereof by opération of law, shall, notwithstanding the expiration of 
the term fixed by such lease or contract, continue at the option of the tenant, 
subject, however, to any détermination or régulation of the commission rele- 
vant thereto; and such tenant shall not be evicted or dispossessed so long 
as he pays the rent and performs the other terms and conditions of the tenancy 
as fixed by such lease or contract, or in case such lease or contract is modified 
by any détermination or régulation of the commission, then as fixed by such 
modified lease or contract. AU remédies of the owner at law or equity, based 
on any provision of any such lease or contract to the effect that such lease 
or contract shall be determined or forfelted if the premlses are sold, are here- 
by suspended so long as this title is In force. Every purchaser shall take con- 
veyance of any rental property, hotel, or apartment subject to the rights of 
tenants as provided In this title." (Section 109.) 

The act then provides that the bona fide owner of rental property 
sîiall hâve the right of possession for his own use and occupancy upon 
giving 30 days' notice, as provided in section 1223 of the District Code, 
which notice shall contarn a statement of the facts upon which it is 
based. In case there is a dispute between the landlord and tenant as 
to the accuracy or sufficiency of the statement, the matters in dispute 
shall, upon complaint, be determined by the commission. 

The act vests the commission with power to subpœna and compel the 
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attendance of witnesses and the production of records, to fix rental rates 
retroactively to take effect from the date of filing the complaint, to 
prescribe the procédure to be followed in ail proceedings under its 
jurisdiction, and to prescribe standard forms of leases and contracts 
to be used in renting property, with the provision that any lease or 
contract made after the form has been prescribed, regardless of its pro- 
visions, shall be interpreted, applied, and enforced by the commission, 
or any court of the United States or the District of Columbia, "in the 
same manner as if it wrere in the form and contained the stipulations 
of such standard form." 

Heavy penalties are prescribed for the collection of rent in excess of 
the amount fixed by the commission, or for the collection of any bonus 
or other considération in addition to the fixed rental, and the assignment 
of leases or subletting of leased premises at a greater rental than that 
paid under the lease is forbidden, except by permission of the com- 
mission. 

[1-4] The right of plaintiff to question the constitutionality of the 
act in this proceeding is assailed. It is urged that he should havépur- 
sued the remedy prescribed in the act, and, if unsuccessful, appeal. 
But plaintiff would be in poor position to question the jurisdiction 
which he had himself invoked, merely.because of an adverse décision. 
If he should invoke the aid of the statute, and suffer defeat before the 
commission, he would estop himself to seek further relief on the ground 
of the unconstitutionality of the act. He would not be permitted to thus 
experiment with the law. Electric Co. v. Dow, 166 U. S. 489, 17 Sup. 
Ct. 645, 41 L. Ed. 1088; Wight v. Davidson, 181 U. S. 371, 21 Sup. 
Ct. 616, 45 L. Ed. 900; Shepard v. Barron, 194 U. S. 553, 24 Sup. Ct. 
737, 48 L. Ed. 1115 ; Daniels v. Tearney, 102 U. S. 415, 26 L. Ed. 187; 
Grand Rapids, etc., Ry. Co. v. Osborn, 193 U. S. 17, 24 Sup. Ct. 310, 48 
L. Ed. 598. The sole défense interposed is the présent act. If it is 
valid, the défense is complète, since the 30-day notice required by the 
act was not given, and the proceedings could only be had before the 
commission. If the act is void, it furnishes no défense ; since, under 
existing law, at the expiration of a time lease, no notice is required, and 
the nroceedinsfs to acquire possession must be brought, as in this case, 
in the municipal court of the District. 

"An unconstitutlonal act is not a law ; it confers no rights ; it imposes no 
duties ; it affords no protection ; it créâtes no oflSce ; it is, in légal contempla- 
tion, as inoperative as though it had never been passed." Norton v. Shelby 
County, 118 U. S. 425, 442, 6 Sup. Ct. 1121, 1125 (30 h. Ed. 178) . 

[5] Corning to the validity of the act, we hâve held in the récent 
case of Willson v. McDonnell, 49 App. D. C. 280, 265 Eed. 432, con- 
sidering an act of Congress similar to the one before us, that the provi- 
sions of the Constitution which protect persons and property are uni- 
form in their opération throughout the United States. In this respect, 
there is no distinction between the District of Columbia and the states 
of the Union. 

"There is nothlng in the history of the Constitution or of the original 
amendments to justify the assertion that the people of this District may be 
JawfuUy deprived of the beneiit of any of the constitutijjnal guaranties of life, 
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liberty, and property." Callan v. Wilson, 12T U. S. 540, 550, 8 Sup. Ot. 1301, 
1304 (32 L. Ed. 223). 

[6] But what are the rights of which plaintiff has been divested, if 
the présent act is held to constitute a valid défense to his action for 
possession? Plaintiff had a vested estate and reversion in fee in the 
property in question to corne into possession on January 1, 1920. De- 
fendant's right of possession terminated on December 31, 1919, by the 
express terms of his lease, a contract vaUd and existing when this act 
was passed. This right of reversion is a property right, of which 
plaintiff cannot be divested, except by due process of law. The act 
gives défendant the option of retaining possession of the property at 
the rental fixed in the lease, which is continued in force ; or, if dissatis- 
fied, he may apply to the commission for a réduction of thé rent. If 
reduced by the commission, plaintiff is powerless to hâve a review of the 
facts upon which the action of the commission is based. Not only is 
plaintiff denied any remedy for this continued détention of his property, 
but he is forbidden to sell his property, except subject to and burdened 
by the option of the tenant. It would seem, therefore, that if the prop- 
erty clauses of the Constitution are longer to hâve any restraining 
power over Congress, the case hère presented is one within the inhibi- 
tion of the Fifth Amendment. 

[7] Nor does this amount to the taking of private property for pub- 
lic use. Plaintiff and défendant are private citizens, engaged in private 
business. If the government needed the use of this property for the 
better conduct of the war, it had a remedy, plain and adéquate, by the 
exercise of the power of eminent domain. But, as was said by Mr. 
Justice Story, speaking for the court in Wilkinson v. Leland, 2 Pet. 
627, 658 (7 L. Ed. 542): 

"We know of no case, in which a législative act to transfer the property of 
A. to B., wlthout his consent, has ever been held a constitutlonal exercise of 
législative power, in any state in the Union. On the contrary, it has been 
aonstantly reslsted, as inconsistent wlth just principles, by every judlclal 
tribunal in which it has been attempted to be enforced." 

[8] The power to fix rental rates between private individuals is not 
analogous to nor controlled by the décisions which hâve upheld the 
power of the Législature to fix rates for service where the owner has 
devoted the business affected to a public use. In Munn v. Illinois, 94 
U. S. 113, 24 L. Ed. 77 , the owner of the grain elevator had for years 
devoted it to a public use in handling grain for the public generally. , 
The court, upholding the power of the Législature of Illinois to fix rates 
for the service thus rendered the public, announced the rule authorizing 
this exercise of législative power, as follows: 

"To llmit the rate of charge for services rendered in a public employment, 
or for the use of property in which the public has an interest, is only changing 
a régulation which existed before. It establishes no new prlnclple In the 
law, but only gives a new effect to an old one." 

The same principle runs through the Railroad Rate Cases, the In- 
surance Case (German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 
Sup. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189), the Bank Guaranty 
Décision (Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 
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55 L. Ed. 112, 32 h. R. A. [N. S.] 1062, Ann. Cas. 1912A, 487), the 
Irrigation Cases (Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 676, 49 
L. Ed. 1085, 4 Ann. Cas. 1171, and Strickley v. Highland Boy Mining 
Ce, 200 U. S. 527, 26 Sup. Ct. 301, 50 L. Ed. 581, 4 Ann. Cas. 1174), 
the Wharf Case (Weems Steamboat Co. v. People's Steamboat Co., 
214 U. S. 345, 29 "Sup. Ct. 661, 53 L. Ed. 1024, 16 Ann. Cas. 1222) 
and the Pipe Éine Case (Producers' Transp. Co. v. Railroad Commis- 
sion, 251 U. S. 228, 40 Sup. Ct. 131, 64 !.. Ed. ). 

In no case where the législative power to regulate and fix rates lias 
been upheld has the power to continue existing contracts in force after 
the time fixed by the parties for their termination, or to require the 
owner of the property to continue the business, been sustained. In the 
Noble Bank Case, supra, the court held, on pétition for rehearing (219 
U. S. 575, 31 Sup. Ct. 299, 55 E. Ed. 341), that, if the law was ob- 
noxious to any one engaged in the banking business, "the payment 
çan be avoided by going out of the banking business, and is required 
only as a condition of keeping on, from corporations created by the 
state." But in the présent case the landlord is not only prevented 
from going out of the renting business, but is required to continue it 
upon the terms fixed by the act. 

[9-12] The renting of property in the District of Columbia is a 
private business, whether the tenant be an employé of the government 
or not. A private business cannot be made public, or impressed with 
a public interest, merely by législative fiât. A public interest can- 
not be thus created, or property rights be divested, by an arbitrary ex- 
ercise of the police power. In both instances, the power résides in 
the judiciary to restrain the law-making power within constitutional 
limitations. In the Producers' Transportation Case, Mr. Justice Van 
Devanter, speaking for the court, said: 

"It is, of course, true that If the pipe lînê was constructed solely to carry 
oil for particular producers under strlctly private contracts, and never was de- 
voted by Its owner to public use — that is, to carrying for the public — the 
state could not, by mère législative fiât or by any regulatlng order of a com- 
misBion, couvert it into a public utillty or make its owner a common carrier ; 
for that would be taking private property for public use wlthout just com- 
pensation, whlch no state can do consistently with the due process of law 

clause of the Fourteenth Amendmeht." 

# 

[13] More potent still, as affecting the constitutionalrty of the 
présent act, is the fact that landlords and tenants in the District of 
Columbia are, by its express terms, deprived of the right of trial by 
jury in cases involving the right to possession of real estate. Though 
a writ undoubtedly may be obtained in the municipal court upon the 
détermination of the rent commission that the owner is entitled to 
possession, the finding of fact by the commission is binding and con- 
clusive upon the court and the parties, which, of course, forecloses 
the intervention of a jury. In Whitehead v. Shattuck, 138 U. S. 146, 
151, 11 Sup. Ct. 276, 277, 34 L. Ed. 873, the court, holding that the 
action for the recovery of possession of real estate is at law, and not 
by suit in equity, said: 

"The Seventh Amendment of the Constitution of the United States déclares 
that 'in suits at common law, where the value in controversy shall exceed 
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twenty dollars, the right of trial By jury shall be preserved.' * • • The 
rlelit: TS'liich in this case the plaintiff wlshes to assert is his tltle to certain 
Teal property ; the remedy which he wishes to obtain is its possession and 
tnjoyinent ; and in a coutest over the title both parties hâve a constitutional 
rlght to call for a jury." 

[14] Section 122 of the act provides as follows: 

"It is hereby deelared that the provisions of this title are made necess^ry 
by emergencies growing out of the war wlth the Impérial German government, 
resiilting in rental conditions In the District of Columbia dangerous to the 
•public health and bnrdensome to public officers and employés whose duties 
require them to réside within the District and other persons whose activities 
are essential to the maintenance and comfort of such oflBcers and employés, 
and thereby embarrassing the fédéral government in the transaction of public 
business. It is also deelared that this title shall be eonsidered temporary lég- 
islation, and that it shall terminate on the expiration of two years from the 
date of the passage of this act, unless sooner repealed." 

A sitnilar statement was contained in the Saulsbury Resolution (40 
Stat. 593). In the Willson Case, holding the resolution void, we said : 

"ïhe Constitution is not superseded by a déclaration of war, and expérience 
bas demonstrated that ample provision may be made for 'the national security 
and défense' wlthout overstepping its limitations." 

And Mr. Justice Brandeis, in the récent case of Hamilton v. Ken- 
tucky Distilleries & Warehouse Ce, 251 U. S. 146, 40 Sup. Ct. 106, 
64 L. Ed. — , said: 

"The war power of the United States, llke Its other powers and like the 
police power of the States, la subject to applicable constitutional limitations." 

The déclaration hère amounts tnerely to a statement of the induce- 
ment or reason for the enactment of the statute. It afïects no change 
in the method of acquiring private property for public use. It adds 
nothing to the constitutional powrer of Congress. The only exception 
to the rule that, in the case of "war emergency," private property must 
be taken under the power of eminent domain, is where private property 
may be impressed into the public service, or seized for a public use, by 
a military officer in the field, either to prevent it from falling into the 
hands of the public enemy, or for the use of the army to meet an im- 
médiate and pressing necessity. But this is taking for public use, and 
not for private use. Such action, however, is only justified where the 
emergency is too great to admit of delay to await the sanction of the 
civil authorities. In ail such cases, the government is bound to 
make full compensation. Mitchell v. Harmony, 13 How. 115, 14 L,. 
Ed. 75. 

[15] Nor can Congress, by a mère législative déclaration, couvert a 
prîvate use. into a public use; nor, by such a déclaration, create an 
arbitrary exercise of the police power, or make an act constitutional 
which otherwise would be unconstitutional. Undoubtedly, in the ex- 
ercise of the power of eminent domain, Congress bas the power to 
designate the public use for which private property may be taken, 
and, if found by the courts to be, in fact, a public use, the courts are 
then powerless to question the wisdom of the législative décision. 

"The adjudicated cases likewise establish the proposition that whlle the 
courts bave power to détermine whether the use for which private property is 
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authorized by the Législature to be taken, is in fact a public use, yet, If tMs 
question is decided in the afflrmatlTe, the judidal functlon Is exhausted ; 
that the estent to whlch such property shall be taken for such use resta 
whoUy In the législative discrétion, subject only to the restraint that just 
compensation must be made." Shoemaker v. United States, 147 D. S. 282, 
298, 13 Sup. et. 361, 390 (37 L. Ed. 170). 

[18] And the courts are not estopped by any législative déclaration 
from inquiring into the nature of the use to détermine whether it is, in 
fact, public or private. 

"The nature of the use for wHch land is to be taken necessarily appears 
OB the face of the proceeding; and, if It Is not a public one, the condemna- 
tion cannot be sustained, no matter what the Législature may bave declared." 
Coe V. Alken (0. O.) 61 Fed. 24, 32. 

In Palairet's Appeal, 67 Pa. 479, 5 Am. Rep. 450, the court consider- 
ed an act of the Législature of Pennsylvania in which it was attempt- 
ed tp extinguish irredeemable rents. The act provided for just com- 
pensation to be fixed by a jury, and, as hère, contained a déclaration of 
public use as a matter of public policy. Mr. Justice Sharswood, in an 
able opinion, declaring the act unconstitutional, said: 

"No doubt the rlght of eminent domain,- being for the safety and advan- 
tage of the public, oyerridés ail rIghtSof private property. But for vehat 
public lise has this estaté of the appella'nts been taken and applied? It bas 
been contended, as the preamble of the act déclares, .that 'the policy of this 
commonwealth has alvrays been to encourage the free transmission of real 
esta.te, and to remove restrictions on aliénation, so that it is, and is hereby 
declared to be, necessary for the public use to provide a method of extln- 
guishlng such Irredeemable rents, having a due regard for private rights.' 
But if this Is the kind of public use for which a man's property can be taken, 
there is practically no limit • • "* to the législative power. It would 
resuit that, whenever the Législature deem It expédient to transfer one man's 
property to another upon a valuation, they can effect thelr object." 

, In other words, whatever power Congress may possess to take pri- 
vate property for a public use upon just compensation, it has no povirer, 
urider any circumstances, to take private property for a private use, 
as is attempted under the présent act. Hère, however, the individual 
litigant invokes the aid of the statute, not for the public use, but for 
bis own private benefit. Though Congress may hâve had power, in 
the exercise of the right of eminent domain, as a war emergency, to 
take over rental property in the District of Columbia, to dévote it to 
the public use of accommodating its employés and officiais, it has not 
power to take the private property of one individual and tum it over 
to the use of another private individual. As we said in the Willson 
Case : 

"In the présent case, for example, by the exercise of the power of eminent 
domain, the government might bave checked and thwarted any tendency on 
the part of landlords toward extortion, and, at the same time, hâve satisfied 
the due process clause of the Constitution." 

The judgnient is reversed, with costs, and the cause remanded for 
further proceedings not inconsistent with this opinion. 
Reversed and remanded. 
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SMYTH, Chief Justice (dissenting). Being unable to unité with 
my Associates in the conclusion which they hâve reached in this case, 
I think it proper to state as briefly as may be the reasons for my 
position : 

First. Block's lease of the property expired December 31, 1919. 
Hirsh became the owner of the property November 12, 1919; there- 
fore in ample time to give Block 30 days' notice, as prescribed by the 
Bail Act, before his term expired. Hirsh brought his action for pos- 
session in the municipal court, saying, in the words of the record : 

"That he is a bona flde purchaser of the said real property for his own occu- 
pancy and requires and intends to occupy and to use the same himself ." 

Judgment went against him. He appealed to the Suprême Court 
of the District, and in his affidavit of merit repeated the allégation just 
quoted. Under rule 19 of that court he filed a motion for judgment 
on the ground that the affidavit of défense filed by Block was insuffi- 
cient. The motion was overruled and judgment given for the de- 
fendant. 

The Bail Act provides: 

"The rights of the tenant under thls title shall be subject to the limitation 
that the bona flde owner of any rental property, apartment, or hôtel shall 
hâve the right to possession thereof for actual and bona flde oceupancy by 
himself, or his wife, children, or dependents, * » • upon glving thirty 
days' notice in wrlting, served in the manner provlded by section 1223 of the 
Act entitled 'An act to establish a Co3e of Laws for the District of Columbla,' 
approved May 3, 1901, as amended, which notice shall contain a full and cor- 
rect statement of the facts and circumstances upon which the same is based," 
etc. 

Therefore, if Hirsh's allégation with respect to being a bona fide 
purchaser of the property for his own use is true, he would be award- 
ed possession under the act by the commission, for we must assume 
that it would correctly décide the case. Shreveport v. Cole, 129 U. S. 
36, 42, 9 Sup. Ct. 210, 32 L,. Ed. 589 ; Strother v. Lucas, 12 Pet. 410, 
9 L. Ed. 1137; Boley v. Griswold, 20 Wall. 486, 488, 22 L. Ed. 375; 
Butler V. Maples, 9 Wall. 766, 19 L. Ed. 822. Should the tenant re- 
fuse to yield possession, Hirsh could apply to the municipal court 
for the proper writ, and the commission's détermination under section 
106 of the act would be conclusive of the "rights and duties" of the 
tenant, and a writ for possession would necessarily follow. There- 
fore, if he had pursued the course outlined in the act, he would hâve 
received complète relief, provided he gave the required 30 days' notice. 
According to the law existing prior to the approval of the act, he would 
not hâve been required to give such notice. Does this render the act 
unconstitutional ? 

The requirement with respect to the notice afïects the remedy only. 
It does not touch the contractual rights of the parties. There is a 
wide différence between the obligation of a contract and the remedy 
for its enforcement. This has been the law at least since Sturges V. 
Crowninshield, 4 Wheat. 122, 4 L,. Ed. 529. In that case Ghief Justice 
Marshall said: 
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"The distinction between the obligation of a contract, and the remedy given 
by the Législature to enforce that obligation, bas been taken at the bar, and 
exista in the nature of things. Wlthout impairipg the obligation of the con- 
tract, the remedy may eertainly be modifled as the wlsdom of the nation shall 
direct." 

In a later case the same court said ; 

"But it is equally well settled that changes In the forms of action and 
modes of proceeding do not amount to an Impairment of the obligations of a 
contract, if an adéquate and efflcacious remedy Is left." Antonl v. Greenhow, 
107 U. S. 769, 774, 2 Sup. Ct. 91, 95 (27 L. Ed. 468). 

To the same effect are Tennessee v. Sneed, 96 U. S. 69, 74, 24 L,. 
Ed. 610; Wilson v. Standefer, 184 U. S. 399, 416, 22 Sup. Ct. 384, 46 
h. Ed. 612 ; Waggoner v. Flack, 188 U. S. 595, 604, 23 Sup. Ct. 345, 
47 L. Ed. 609; and Aikins v. Kingsbury, 247 U. S. 484, 488, 38 Sup. 
Ct. 558, 62 L. Ed. 1226. 

According to the judgment of Congress the remedy in the case be- 
fore us was modified; but that was legitimate, and did not make the 
act invalid. 

It is asserted by Hirsh, and in effect repeated in the majority opin- 
ion, that the law insured him the unrestricted right of ahenation of 
his property, the right to confer upon his aliénée the right of posses- 
sion without any claim or charge upon it, the right to relet the proper- 
ty to another tenant upon such terms as may be agreeable to him, with- 
out let or hindrance from Block, and that the act deprives him of thèse 
rights. The ready answer to thèse contentions is that he does not 
seek by his pleading the right to sell or relet his property. He asks 
only that he be given possession of it for his own occupancy, and, as 
I hâve just pointed out, the act furnishes him a direct and effective 
means by which to get it. It will be time enough to adjudicate the oth- 
er rights when they properly arise. Of a situation quite similar to the 
one we are considering, the Suprême Court of the United States said : 

"This is an effort to test the constltutlonallty of the law, wlthout showing 
that the pTaîntiff had been injured by Its application, and in this particular 
the çase:falls within our ruling in Tyler v. Judges of Registration, 179 U. 
S. 405, wherein we held that the plaintiff was bound to show he had personally 
sufféred an injury before he could instltute a bill for relief. In short, the 
Case made by the plaintiff Is purely académie." Rurpin v. Lemon, 187 TJ. 
S. 51, 60, 23 Sup. Ct. 20, 24 (47 L, Ed. 70.) 

In a more récent case (Hatch v. Reardon, 204 U. S. 152, 160, 27 Sup. 
Ct. 188, 190, SI L. Ed. 415, 9 Ann. Cas. 736), the same court said: 

"But there is a point beyond which this court does not consider arguments 
of this sort for the pnrpose of invalidating the tax laws of a state on constl- 
tutional grounds. This limlt has been flxed in many cases. It is that unless 
the party setting up the uneonstifutionality of the state law belongs to the 
class for whose sake the constitutional protection Is given, or the class pri- 
marily protected, this court does not listen to his objections, and wlU not go 
into imaginary cases, notwithstandlng the seemlng logic of the position that it 
must do so, because if for any reason, or as against any class embraced, the 
law Is unconstitutional, it is void as to ail." 

In another case one Collins, an osteopath, was arrested for violating 
a law of Texas prohibiting a person from practicing medicine for 
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money without having first procured a Hcense under the statute. He 
sued out a writ of habeas corpus. It appeared he made no application 
to the State Médical Board for permission to register, assuming that 
he would be denied the right, and on this assumption attacked the 
constitutionality of the law. The Suprême Court, after pointing out 
his failure to seek the license, and the probability that he might hâve 
obtained it, if he had applied, said: 

"On thèse facts we are of opinion that the plaintiff In errer falls to show 
that the statute Infllcts any wrong npon him contrary to the Fourteenth 
Amendment of the Constitution of the United States. If he has not suffered 
we are not called upon to speculate upon other cases, or to décide whether 
the followers of Christian Science • * * might * * • hâve cause to 
complaln " CoUins v. Texas, 223 TJ. S. 288, 295, 32 Sup. Ct. 286, 288 (56 L. 
Ed. 439). 

So I may say hère we are not called upon to décide whether, if 
Hirsh desired to sell or relet his property, the act would interfère with 
his doing so. My Associates say that the act deprives Hirsh of his 
right to a trial by jury, in disregard of the Seventh Amendment to the 
Constitution. But he did not ask for a jury trial. On the contrary, 
he moved the court under rule 19, as I hâve shown, for a judgment 
without the intervention of a jury. Why should they raise a question 
not presented by the record in order tHat they may assail an act of Con- 
gress, especîally in view of the rule, universally held, that it is the duty 
of ail courts to sustain a statute if it can be done. 

"Bvery possible presumptlon Ib in favor of the validity of a statute, and this 
continues until the contrary is shown beyond a rational doubt. One branch of 
the government cannot encroach on the domain of another without injury. 
The safety of our institutions dépends In no small degree on a strict observance 
of this salutary rule." Sinking-Fund Cases, 99 U. S. 700, 718 (25 L. Ed. 
496) ; Hooper v. Callfornla, 155 U. S. 64'8, 657, 15 Sup. Ct. 207, 39 L. Ed. 297 ; 
Presser v. Illinois, 116 U. S. 252, 269, 6 Sup. Ct. 580, 29 L. Ed. 615 ; Grenada 
County V. Brogden, 112 U. S. 261, 266, 5 Sup. Ct. 125, 28 L. Ed. 704. 

The doctrine of the foregoing cases, which is binding on us, when 
applied to Hirsh's contentions demonstrates that the latter hâve no 
basis in the law. Outside the matter of notice, which I hâve disposed 
of, the wrongs of which he complains are imaginary. The questions he 
raises are purely académie, and not properly before the court for ad- 
judication. 

Second. It is urged by Hirsh that the régulation of the use of rental 
property and of the charges to be made therefor in the District is not 
within the scope of the police power of Congress, and therefore the act 
is void. For reasons already given, appellant has no right to raise 
this nuestion. So far as the act applies to him in the présent action it 
is valid. 

Suppose, however, it is open to him to assail the act. Will it stand 
the test? Congress possesses ail the police power within this District 
that a State Législature has within its state. Washington Terminal 
Co. v. District of Columbia, 36 App. D. C. 186, 191 ; District of Co- 
lumbia V. Brooke, 214 U. S. 147, 149, 29 Sup. Ct. 560, 53 L. Ed. 941. 
This is not denied. The police power is a development of the law. It 
comprehends much more now than it did 60 years ago. Albeit a part 
267 F.^0 
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of the common law, it was not known to it under that name. The 
thirteenth édition of Bouvier's Law Dictionary, published in 1867, 
did not hâve it. Chief Justice Marshall seems to be the first to intro- 
duce it into the nomenclature of our law when he used it in Brown v. 
Maryland, 12 Wheat. 419, 6 L. Ed. 678. Under this power Congress 
has the right "to enact laws for the promotion of the health, safety, 
morals and welfare of those subject to its jurisdiction." Chi., B. & 
Q. R. Co. V. McGuire, 219 U. S. 549, 568, 31 Sup. Ct. 259, 262 (55 h. 
Ed. 328). "There is," says Mr. Justice Hughes in the same case, "no 
absolute freedom to do as one wills or to contract as one chooses. 
The guaranty of liberty does not withdraw from législative supervision 
that wide department of activity which consists of the making of con- 
tracts, or deny to government the power to provide restrictive safe- 
guards. Liberty implies the absence of arbitrary restraint, not im- 
munity from reasonable régulations and prohibitions imposed in the 
interests of the community." A like doctrine is set forth in Crowley v. 
Christensen, 137 U. S. 86, 89, 11 Sup. Ct. 13, 34 L,. Ed. 620, Jacobson 
V. Mass., 197 U. S. 11, 25 Sup. Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765, 
and Frisbie v. United States, 157 U. S. 160, 165, 15 Sup. Ct. 586, 39 
L. Ed. 657. 

Congress, however, may not "exercise this power except with re- 
spect to business or property clothed with a public interest. But who 
is to décide when property is so clothed? Manifestly this must be donc 
in the first instance by Congress. "The Législature," said the Su- 
prême Court of the United States in McLean v. Arkansas, 211 U. S. 
547, 548, 29 Sup. Ct. 206, 208 (53 L. Ed. 315) "being familiar with 
local conditions is, primarily, the judge of the necessity of such enact- 
ments." In Clark v. Nash, 198 U. S. 361, 369, 25 Sup. Ct. 676, 678, 49 
L. Ed. 1085, 4 Ann. Cas. 1171, it was ruled "that what is a public use 
may frequently and largely dépend upon the facts surrounding the 
subject." After examining many cases, both fédéral and state, the Su-, 
preme Court said: 

"They demonstrate that a business, by clrcumstances and Its nature, may 
rlse from private to be of public concern and be subject, In conséquence, to 
governmental régulation." German Alliance Ins. Co. v. Kans., 233 U. S. 389, 
411, 34 Sup. Ot. 612, 618 (58 L. Ed. 1011, L. R. A. 1915C, 1189). See, also, 
Ohl., B. & Q. R. Co. V. McGuire, 219 U. S. 549, 569, 31 Sup. Ct. 259, 55 L. Ed. 
328 ; Erie Railroad Co. v. Williams, 233 U. S. 699, 34 Sup. Ct. 761, 58 L. Ed. 
1155, 51 L. R. A. (N. S.) 1097. 

Congress, in section 122 of the act before us, found that it was — 

"made necessary by emergencies grpwlng out of the war with the Impérial 
German government, resulting in rental conditions in the District of Columbia 
dangerous to the public health and burdensome to public officers and employés 
whose duties require them to réside 'within the District, and other persons 
whose activities are essential to the maintenance and comfort of such ofBcers 
and employés, and thereby embarrassing the fédéral government in the trans- 
action of the public business." 

We must assume that this déclaration was made in good faith and 
represents the deliberate judgment of the Congress. The Suprême 
Court has asserted — 
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"many times that each aet of législation has the support of tHe presumption 
that it is an exercise in the interest of the public." Erie Railroad Co. v. Wil- 
liams, supra, 233 U. S. 699, 34 Sup. Ct. 761, 58 L. Ed. 1155, 51 L. B. A. (N. S.) 
1097. 

The détermination, therefore, by the Congress, presumably after a 
careful survey of ail the pertinent facts, for we must assume that 
Congress discharged its full duty (Shreveport v. Cole, 129 U. S. 36, 42, 
9 Sup. Ct. 210, 32 L. Ed. 589; Strother v. Lucas, 12 Pet. 410, 9 L. Ed. 
1137; Boley v. Gri.swold, 20 Wall. 486, 488, 22 L. Ed. 375; Butler v. 
Maples, 9 Wall. 766, 19 L. Ed. 822), that rental property in this Dis- 
trict, for the reasons set forth in section 122, was clothed with a public 
interest when the BaU Act was passed, is entitled to great respect by the 
courts, and should not be brushed aside, except upon very conclusive 
proôf that it has no basis on which to rest. But we were told at the 
bar that it had no effect, and should be treated by the court as negli- 
gible. Counsel f rankly admitted that he did not hâve any authority for 
this assertion, and my studies hâve not revealed any. 

In Antoni v. Greenhow, 107 U. S. 769, 775, 2 Sup. Ct. 91, 96 (27 
L. Ed. 468), the Suprême Court declared: 

"We ought never to overrule the décision of the législative department of 
the government, unless a palpable error has been committed" 

What, then, is the test by which the court is to ascertain whether 
this détermination by Congress is sound? The Suprême Court fur- 
nishes it. In Munn v. Illinois, 94 U. S. 113, 132 (24 L. Ed. 77). it 
said: 

•'For our purposes we must assume that. If a state of facts could exist that 
would justify such législation, it actually did exist when the statute now un- 
der considération was passed. For us the question is one of power, not of ex- 
pedlcncy. If no state of circumstances could exist to justify such a statute, 
èhen we ma y déclare this one void, because in excess of the législative power 
of the State. But if it could, we must présume it did." 

Could there be anything plainer or more direct ? In oral argument it 
was urged that this statement was merely obiter. In Antoni v. Green- 
how, supra, after the Munn Case had been under the searching scru- 
tiny of the bench and bar for more than six years, the court, citing the 
Munn Case, said : 

"If a state of facts could exist that would justify the change In a remedy 
which has been made, we must présume it did exist, and that the law was 
passed on that account." 

The Munn décision has been cited numerous times by the Suprême 
Court as an authority in actions such as the one bef ore us. Ga. Banking 
Co. v. Smith, 128 U. S. 174, 180, 9 Sup. Ct. 47, 32 L. Ed. 377; Budd v. 
New York, 143 U. S. 517, 543, 12 Sup. Ct. 468, 36 L. Ed. 247 ; German 
Alliance Ins. Co. v. Kansas, supra, 233 U. S. 409, 34 Sup. Ct. 612, 58 L. 
Ed. 1011, Iv. R. A. 1915C, 1189; Brooks Scanlon Co. v. Railroad Com- 
mission, 251 U. S. 396, 40 Sup. Ct. 183, 64 L. Ed. , decided Feb- 

ruary 2, this year. In the Kansas Case I find this : 

"Munn V. Illinois was approved in many state décisions, but It was brought 
to the review of this court in Budd v. New York, 143 U. S. 517, and this doc- 
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trlne, after elaborate considération, reafflnned, and agalnst the same argu- 
menta which are now urged agalnst the Kansas statutë." 

Thus it is demonstrated that the doctrine of the Munn Case is firmly 
imbedded in our law. 

The majority say with stress that the renting of property in the 
District is a private business, and because of this not affected with a 
pubHc interest. The same argument was advanced in the Munn and 
Budd Cases, supra. In both the owners of the property concerned 
were private individuals, doing a private business without any privilège 
or monopoly granted to them by the state ; yet it was held, as I hâve 
shown, that their property was affected with a public interest. Speak- 
ing of the dissenting opinion of Mr. Justice Brewer in the Budd Case, 
in which he urged the private character of th.e property there involved, 
the Suprême Court in the German Alliance Case, supra, said : 

"Bvery considération was adduced, based on the private character of the 
business regulated, and, for that reason, its constitutlonal immunlty from 
régulation, with ail the power of argument and Illustration of which that great 
judge was a master. The considérations urged did not prevall. Agalnst them 
the court opposed the ever existîng police power in govermnent and its 
necessary exercise for the public good, and declared Its entlre accommodation 
to the limitations of the Constitution. The court was not deterred by the 
charge, repeated in the case at bar, fhat its décision had the sweeping and 
dangerous compréhension of subjecting to législative régulation ail of the 
buslnesses and affalrs of llfe and the priées of ail commodîtles." 233 U. S. 
409, 34 Sup. et. 618, 58 L. Ed. 1011, L. R. A. 1915C, 1189. , 

While in a sensé contracts between landlords and tenants are private, 
their efïects, under conditions like those enumerated by Congress in the 
act, go beyond the individuals to the contract, and "when this is so," 
says the Suprême Court in the German Alliance Case, "there are 
many examples of régulation." 

The Suprême Court has approved a statute prohibiting the sale of 
intoxicating liquors (Mugler v. Kans., 123 U. S. 623, 8 Sup. Ct. 273, 
31 L. Ed. 205) ; limiting the hours of employment in mines and smel- 
ters (Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. Ed./80); 
forbidding the sale of cigarettes without license (Gundling v. Chicago, 
177 U. S. 183, 20 Sup. Ct. 633, 44 L. Ed. 725) ; requiring the rédemp- 
tion in cash of store orders issued in payment of wages (Knoxville 
Iron Co. V. Harbison, 183 U. S. 13, 22 Sup. Ct. 1, 46 L. Ed. 55); pro- 
hibiting contracts for options to sell or buy grain (Booch v. 111., 184 U. 
S. 425, 22 Sup. Ct. 425, 46 L. Ed. 623) ; prescribing the hours of labor 
for those employed by the state or its municipalities (Atkins v. Kansas, 
191 U. S. 207, 24 Sup. Ct. 124, 48 L. Ed. 148) ; permitting an individual 
to condemn property for the purpose of obtaining water for his land 
(Clark v. Nash, 198 U. S. 361, 25 Sup. Ct. 676, 49 L. Ed. 1085, 4 Ann. 
Cas. 1171); forbidding the emplojmient of women in laundries more 
than 10 hours a day (Muller v. Oregon, 208 U. S. 412, 28 Sup. Ct. 324, 
52 L. Ed. 551, 13 Ann. Cas. 957); making it unlawful to contract to 
pay miners employed at quantity rates upon the basis of screened coal, 
instead of weight of the coal as originally produced in the mine (Me- 
Lean v. Arkansas, 211 U. S. 539, 29 Sup. Ct. 206, 53 L. Ed. 315); 
prohibiting contracts limiting liability for injuries, made in advance of 
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the in jury receîved (Chicago, etc., R. R. Co. v. McGuîre, supra, 549) ; 
and regulating the rates to be charged for fire insurance (German Al- 
liance Ins. Co. V. Kansas, supra). In each of thèse cases the right of 
private contract was involved, just as much as it is between a land- 
lord and tenant ; yet that did not dater the court f rom holding that the 
business or property was affected with a public interest and subject to 
régulation by the Législature. Courts may take cognizance of what- 
ever is or ought to be generally known within the limits of their juris- 
diction. McNichols v. Pease, 207 U. S. 100, 111, 28 Sup. Ct. 58, 52 
L. Ed. 121 : Underhill v. Hernandez, 168 U. S. 250, 18 Sup. Ct. 83, 
42 L. Ed. 456; 15 R. C. L. § 2, p. 1057. I believe the facts found by 
Congress in section 122 of the act are substantially correct. It would 
in truth be a bold act to deny their verity. A careful analysis of the 
facts in the Munn, Budd, McGuire, and German Alliance Insurance 
Co. Cases, supra, fails to reveal a reason more imperative for a regu- 
latory act than that which existed when the Bail statute was enacted. 

There is, then, not only the rule of the Munn Case, namely, that if 
the facts could exist they must be presumed to exist, but also the 
knowledge that they did exist, when the act was passed. The burden of 
establishing that they did not is on the person who attacks the act. 
Erie Railroad Co. v. Williams, supra. Not a thing bas been produced 
to support this burden. None the less we are asked to find, and the 
majority bave yielded to the request, that there is no truth in the 
congressional statement. To this I am totally unable to agrée. 

It seems that if the législature, in pursuance of the police power, 
may regulate, as it did in the Munn Case, the charges to be made for 
grain, it may also regulate, in pursuance of the same power, charges 
to be made for housing human beings in the District of Columbia. 

By the Constitution (article 1, § 8, cl. 17) the District of Columbia 
is made the seat of the government of the United States, and Congress 
is given exclusive jurisdiction over it, to the end that the government 
may not be embarrassed in the exercise of its functions. According 
to the findings of Congress in the act, a condition exists which is so 
dangerous to the public health and burdensome to officers and employés 
pf the government as to interfère with them in the discharge of their 
duties. To say that in those circumstances Congress has not the pow- 
er to ameliorate the condition is to attribute to our national government 
a weakness which, if it existed, would be, to say the least, unfortunate. 

The décisions cited by the majority on this point either support my 
position or can be easily differentiated f rom the case bef ore us ; but I 
can analyze only one ( Weems Steamboat Co. v. People's Steamboat Co., 
214 U. S. 345, 29 Sup. Ct. 661, 53 L. Ed. 1024, 16 Ann. Cas. 1222), 
without unreasonably extending this opinion. I take that case because 
appellant seems to place much reliance upon it. The complainant, a 
steamboat company, owned wharves on the Rappahannock river. The 
défendants, a steamboat company and its officers, demanded the right 
to use the wharves without the consent of the owner upon paying a rea- 
sonable compensation. The court held that the complainant was not 
obliged to yield to the demands of the défendants, and an injunction is- 
sued against the latter forbidding them to interfère with complainant in 
the use of its property. The complainant had not offered its property 
for rent No statute was involved. It was. an attempt by the défend- 
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ants to compel the complainant to grant them a right în its private 
property. Nothing of that nature is involved hère. Therein lies the 
distinction between that case and this. Property owners are not oblig- 
ed to dévote their property to rental purposes, but when they do, under 
the conditions established hère, it is subject to the regulatory power of 
Congress. 

"Looldng, then, to the common law, from whence came the rlght whlch 
the Constitution protects, we flnd that when private property is 'affected with 
a public interest, it ceases to be juris privati only.' " Munn v. Illinois, supra, 
94 U. S. 12G, 24 L. Ed. 77. 

In the light of what has been said, I see no escape from the conclu- 
sion that the business of renting property in this District under the 
conditions mentioned is affected with a public interest. 

Third. The fact that Congress has power to regulate does not es- 
tablish by any means that it may disregard constitutional guaranties and 
deprive an owner of his property without due process or deny him a 
reasonable compensation for its use. The power is subject to consti- 
tutional limitations. As I hâve heretofbre shown, the act under review 
does not impinge on any constitutional right which Hirsh is entitled to 
assert hère. If in a proper action by him it should appear that the en- 
forcement of any of the provisions of the act would deprive him of 
such a right, the courts will be open for his protection. Certain pro- 
visions may be void but that would not render the whole act illegaL 
Section 121 provides: 

"If any clause, sentence, paragraph, or part of this tltle [act] shall be ad- 
judged by any court of compétent jurlsdiction to be invalid, such judgment 
shall not affect, impair, or Invalidate the remainder thereof, but shall be con- 
fined in its opérations to the clause, sentence, paragraph, or part thereof direct- 
ly involved in the controversy in which such judgment shall hâve been ren- 
dered." 

In a décision of the Suprême Court of the United States rendered 
March 22, this year, the constitutionality of certain statutes of Okla- 
homa was considered. The statutes prescribed' that a commission 
should fix maximum rates for services performed by a laundry Com- 
pany. It was provided that disobedience to an order establishing rates 
would be a contempt of the commission and subject the récalcitrant Com- 
pany to a penalty not exceeding $500 a day. No right of direct appeal 
to the courts from the action of the commission fixing the rates was per- 
mitted, but the company might appeal from a judgment finding it 
guilty of contempt for disobeying the commission's order. If, how- 
ever, it failed on the appeal, it might be subjected to the penalty. The 
Suprême Court held that "a judicial review beset by such deterrents 
does not satisfy the constitutional requirements," and therefore that the 
provisions of the acts imposing a penalty pending an appeal were uncon- 
stitutional in certain aspects ; but that did not, in the judgment of the 
court, render the other parts of the acts void. It was ruled that — 

"If upon final hearing the maximum rates fixed should be found not to be 
confiscatory, a permanent injunctlon should nevertheless issue to restrain the 
enforeement of penalties acerued pendente llte, provided that it also be found 
that plaintiff had reasonable ground to contest them as being confiscatory." 
Okla. Operating Co. v. J. E. Love et al., 252 U. S. 331, 40 Sup. Ct. 338, 64 L. 
Ed. 596. 
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So hère, if any of the provisions of the act before us should be f ound 
to be offensive to the Constitution, they may fall virithout dragging down 
the remainder of the act. 

For the reasons given, I think the judgment of the lower court should 
be affirmed. 



BLOCK V. HIRSH. 



(Court of Appeals of District of Columbia. Submltted NovemberlS, 1920. 
Decided November 15, 1920.) No. 3454. 

Appeal from the Suprême Court of the District of Columbia. 

Action between Julius Block, trading and carrying on business under tlie 
name and style of Whites, and Louis Hlrsh. Judgment for, the latter, and 
the former appeals. Affirmed. 

J. I. Peyser, J. 0. Adkins, and Geo. B. Edelin, ail of Washington, D. C, 
for appellant. 

Wm. G. Johnson, of Washington, D. C. (Myer Cohen and Richard D. Dan- 
iels, both of Washington, D. C, on the brief ) , for appellee. 

PER CURIAM. For the reasons stated In our opinion in the case of Block 

V. Hirsh (No. 3372) 50 App. D. 0. , 267 Fed. 614, the judgment in this case 

is affirmed, witb costs. 

SMYTH, Chief Justice. I dissent, for the reasons expressed in my opinion 
when this case was hère before, and adopt that opinion as my opinion in thIs 
case. 



UNITED STATES ex rel. McCATHBAN v. DOYLE, Munieipal Judge. 

(Court of Appeals of District of CJolumbla. Submltted May- S, 1920. Decided 
June 2, 1920.) No. 3379. 

Appeal from the Suprême Court of the District of Columbia. 

Pétition by the United States, on the relation of Sarah B. McCathran, for a 
writ of mandamus to compel Michael M. Doyle, as Judge of the Municipal 
Court of the District of Columbia, to proceed with a landlord and tenant 
case. Judgment for défendant, and relator appeals. Reversed and remanded. 

Geo. E. Sullivan, of Washington, D. C, for appellant. 

Geo. E. Edelin, Julius I. Peyser, and J. C. Adkins, aU of Washington, D. C, 
for appellee. 

VAN ORSDEL, Assoclate Justice. Appellant, plalntlff below, flled a péti- 
tion In the Suprême Court of the District of. Columbia for a wrlt of mandamus 
to compel défendant, a judge of the municipal court of the District of Colum- 
bia, to proceed with a landlord and tenant case pending in that court. In which 
appellant, the landlord, was plaintifC, and one Annie C. McGee, the tenant, 
was défendant. 

It appears that, when the action was flled in the municipal court, the court 
ordered proceedlngs suspended pending the "filing of proper papers by elther 
side before rent commission wlthin a reasonable time." In other words, it 
amounted to remanding the matter to the rent commission for détermination. 
In accordance with the order, the tenant flled a complaint before the rent com- 
mission. 

Appellant bases his right of action upon the Invalldity of the Bail Rent 
Law (41 Stat. 298). It Is contended, however, by défendant, that plaintifC 
is not in position to raise this question, since she should bave proceeded be- 
fore the rent commission in the manner provided by the act, and, If aggrieved 
by the décision of the commission, hâve appealed. It may be that plaintiff 
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conld hâve appeared specially and pleaded to the Jurlsdicaon of the commis- 
sion, on the ground of the unconstitutionality of the act, and thus hâve re- 
served the question on appeal to this court. But, In vlew of our décision thia 

day rendered In Hirsh v. Block (No. 3,3T2) 50 App. D. C. , 267 Fed. 614, 

holding the act totally vold, It would he an Idle thing to remand the plaintiff 
to the rent commission, whlch we hâve held is vrithout jurlsdictlon. 

The judgment of the Suprême Court of the District of Columbla Is therefore 
reversed, and the cause Is remanded for further proceedlngs not inconsistent 
with thls opinion. Reversed and remanded. 

SMTTH, Chief Justice (dlsseniing). This case involves the same questions 

as Hirsh v. Bloclc, 50 App. D. C. , 267 Fed. 614, just decided, and for the 

reasons given by me In that case I dissent In this. 



WASmNGTON RY. & ELECTRIC CO. v. STUART.» 

(Court of Appeals of District of Columbla. Submltted February 6, 1920. De- 
cided June 2, 1920. On Motion for rehearing, October 4, 1920.) 

No. 3309. 

1. Street railroads <&=>117(23)— Contiibutory Diligence in faJIing to look and 

listen a question of fact. 

Failure to look and listen before attempting to cross a Street railway 
track is not generally négligence per se; but when the undisputed évi- 
dence establishes exceptlonal circumstances, whlch so concluslvely Indicate 
négligence that there can be no reasonable basis for drawing a différent 
conclusion, the question Is one of law for the court. 

2. Street raiiroads <&='112(3) — ^Rallroad bas burden of proving contributory 

nes^igence. 

The burden of establlshing contributory négligence on the part of the 
driver of an automobile, stnick by a street car at a crossing, Is on the 
Street railvray. 

3. Appeal and error <&=>930(1) — ^Testimony eoi^strued in favor of Buccessful 

party. 
Inrevlewlng a Judgment on a verdict In favor of plaintiff, he must be 
. gIven the beneflt of the most favorable construction whlch the testimony 
wlll admit of. 

4. Street raUroads <S=>99 (10) —Driver of automobile, seeing street car at 

considérable distance, need not stop and wait. 

An automobile driver, seeing a street car comlng a considérable distance 
away, Is not bound to stop and wait for It to pass. 
6. Street railroads 'S»99(9) — Automobile driver may assume that street car 
is going at lawful speed and under control. 

An automobile driver about to go on a street railway track at a street 
Intersection, has a right to assume that an approaching street car is mov- 
Ing at a lawful speed and that the motorman Is on the lookout and wlll 
brlng his car under control. 

6. Evidence ©=5(2)— Common knowledge that it is diflaicult to judge of speed 

of approaching vehide. 

It is a matter of common knowledge that It Is very dlfiacult to Judge of 
the speed of a vehicle approaching directly toward one. 

7. Street railroads <3=»117 (29)— Automobile driver's contributory negligmce at 

street intersection held a question for jury. 

In an action for injuries in a collision on a street intersection between 
plalntiff's automobile going 2 miles an hour, and a street car, runnlng 30 
miles an hour, whether plaintifC was gullty of contributory négligence m 
fafling to look and In proceedlng across the double tracks, after having 
stopped to allow another car to pass, held a question for the jury. 

•Certlorari denled 254 U. S. — , 41 Sup. Ct. 63, 65 L. Ed. — . 
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8. Street raiiroads '©=»117(35) — Négligence under last clear chance doctrina 

held a question for jury. 

In an action for injuries in a collision between plaintlff's automobile 
and a street car at a street Intersection, évidence held to justify the sub- 
mission of the case to the jury under the last clear chance doctrine. 

Van Orsdel, Associate Justice, dissenting. 

On Motion for Rehearlng. 

9. Appeal and error ®=833(4) — On rehearlng, matter cîaîmed to hâve been 

determined on things dehors record should be deflnitely pointed out. 

When counsel charges, in support of a motion for rehearlng, that the 
court based its opinion on things dehors the record, he should point out 
deflnitely the matter referred to, or be prepared to hâve bis daim put 
aside as inconsequential. 

10. Appeal and error <S^712 — Court of Appeals is confined to facts disclosed 
in record. 

The Court of Appeals confines itself scrupulously to the facts disclosed 
by the record and the Inferences legltimately deducible therefrom. 

Appeal from the Suprême Court of the District of Columbia. 

Action by George C. Stuart against the Washington Railway & Elec- 
tric Company. From a judgment for plaintifï, défendant appeals. 
Affirmed. 

Geo. P. Hoover, of Washington, D. C, for appellant. 
Henry E. Davis and Geo. H. Calvert, both of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. This is an action in tort. Stuart sued the 
street railway company for damages resulting to him from a collision 
on Connecticut avenue and N street, between one of the company'i 
cars and his automobile, due, as he allèges, to the négligence of the 
company. From a judgment in his favor the défendant prosçcutes an 
appeal. 

There is testimony that at the time of the accident the car was run- 
ning "at least 30 miles an hour." The company did not deny this, but 
at the completion of the plaintiff's testimony moved for a peremptory 
instruction to the jury to return a verdict in its favor, on the ground 
that the plaintiff's right to recover was barred as a matter of law by his 
contributory négligence. The motion was overruled. The company 
electing to stand on its motion, the court submitted the question of 
contributory négligence to the jury, and also advised it that if it found 
that plaintiff was guilty of such négligence he could still recover, if 
the motorman operating the car, after he had discovered, or by the 
exercise of reasonable care could hâve discovered, plaintiff's péril, 
might hâve prevented the accident by the exertion of reasonable care. 
The company asserts that there is nothing in the testimony to support 
either instruction, and assigns as error the giving of each. Thèse are 
the only matters complained of . 

[1] It is urged by the company that the évidence conclusively es- 
tablished that Stuart failed to look and listen before entering upon the 
street car track, and that because of this he is chargeable, as a matter 
of law, with négligence contributing to the accident. Many décisions are 
cited in support of the proposition. Most of them deal with the duty 
of a person about to cross the tracks of a steam railroad. The rule ia 
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such a situation îs quite différent from that which applies in a case like 
the one before us. A railroad train or an interurban car is operated on 
the company's right of way. No one bas a right to assume that, as it 
approaches a street or road crossing, it will be under control, with a 
view of stopping promptly if the saf ety of a pedestrian or other person 
crossing the track requires it. This distinction has been recognized 
and applied many times, not only by this court, but by the courts of 
other jurisdictions. Chief Justice Alvey, in Capital Traction Co. v. 
Ivusby, 12 App. D. C. 295, 302, said: 

"The prlnciple of look and listen, of gênerai application in cases of steam 
railroad crossings, can hardly be applied in its strict sensé to the crossing of a 
Street railroad, and therefore It could hâve no proper application to cases 
llke the présent." 

This view was followed in City & Suburban Ry. Co. v. Cooper, 32 
App. D. C. 550, 557, Capital Traction Co. v. Apple, 34 App. D. C. 
559, 566, and Capital Traction Co. v. Crump, 35 App. D. C. 169, 180, 
and is the settled law of this court. It is also in harmony with the hold- 
ings in other jurisdictions. In Détroit United Railway v. Nichols, 165 
Fed. 289, 296, 91 C. C. A. 257, which was a street car case, it was urged 
that, according to the décision of the Suprême Court of the United 
States in Northern Pacific Ry. Co, v. Freeman, 174 U. S. 379, 19 Sup. 
Ct, 763, 43 I/. Ed. 1014 (a steam railroad case), the plaintifif was guilty 
of contributory négligence as a matter of law by failing to look and lis- 
ten before crossing a street car track. Judge Lurton, afterwards Mr. 
Justice Lurton, speaking for the Circuit Court of Appeals for the Sixth 
Circuit, rejected the argument. He said: 

"But there is a distinction between the care usually exercised by reasonably 
prudent persons in crossing the tracks of a commercial steam railway and that 
exercised in crossing a street railway track upon the streets of a clty. Street 
railway tracks are necessarlly to be crossed with great freqnency by reason 
of their occupancy of public streets. * » » There are often times and 
places when passing cars suceeed each other so closely that cars are always 
very near the stream of crossing travel. Again, the facility with which such 
cars are stopped and the frequency of their stopping makes the danger measur- 
ably less than that incnrred at an ordlnary railroad crossing. • * • There 
is no absolute standard of négligence applicable to ail cases. * » • Conduct 
of a tra vêler crossing a street railway track might not be so imprudent as to 
constitute négligence, as a matter of law, which at a commercial railway 
crossing would be légal négligence." 

In support of his holding the judge cited Cincinnati Street Ry, v. 
Whitcomb, 66 Fed. 915, 14 C. C. A. 183, Tacoma Ry. Co. v. Hays, 110 
Fed. 496, 49 C, C. A. 115, Marden v. Portsmouth R. R. Co., 100 Me. 
41, 60 Atl. 530, 69 L. R, A. 300, 109 Am. St. Rep. 476, Ryan v. Railroad, 
123 Mich. 597, 82 N. W. 278, and McQuisten v. Détroit Street Ry„ 
147 Mich. 67, 110 N.W, 118. 

' Thompson, in volume 8, the latest volume, of his work on Négligence, 
section 1443, says, as the resuit of his study of the cases : 

"The gênerai doctrine is that failure of a traveler to look and listen before 
attempting to cross a street railway track is not négligence per se ; but, when 
the undisputed évidence establishes exceptional clrcumstances which so con- 
clnsively indicate négligence in failing to look and listen that there can be no 
reasonable basis for drawing a différent conclusion, the question is one of law 
for the court. The duty to look and listen dépends largely on the circum- 
Btances of each case." 
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Thîs, we think, states the correct rule of law, and is in harmony 
with the great weight of authority. Any expressions to the contrary in 
previous décisions of this court are overruled. Applying this doctrine 
to the case at bar, was the plaintiff guilty of such négligence as requir- 
ed the giving of the peremptory instruction? 

[2, 3] We must remember, in considering this, that the burden of es- 
tablishing contributory négligence was on the street railway (Atchison 
V. Wills, 21 App. D. C. 548, 563; Railroad Co. v. Gladmon, 15 Wall. 
401, 4"07, 21 t. Ed. 114), and that we must give to the plaintiiï the 
benefit of the most favorable construction which the testimony will ad- 
mit of (Thomas R. Riley Lbr. Co. v. McHarg, 47 App. D. C. 389, 390, 
and cases cited therein). 

[4-7] First, does the évidence clearly and conclusively establish that 
Stuart did not look and listen before entering the zone of danger? He 
drove his automobile up Connecticut avenue to the south Une of N 
Street, intending to go to a point on that street west of the avenue. 
When he reached the south Une of the street, he stopped to allow a 
north-bound car to pass. Af ter it had done so, he looked to the south 
and saw another street car coming north, about a block away. Then he 
looked north, and saw that the car which had passed was a little more 
than a block from him. He then signaled with his hand his intention 
to cross the avenue. He started, running at the rate of 2 miles an hour. 
As he turned onto the north-bound track, he looked to the north again 
and saw no car approaching. When he was about halfway across the 
south-bound track he was struck. From the time he started until.the 
collision he traveled about 40 feet. At one time he said that as he was 
"about to enter upon the south-bound track he still had an unobstruct- 
ed view up Connecticut avenue and saw no car." From this it would 
appear that he looked then, but later, when asked directly at what point 
he was when he last looked north, he said that it was when he "was 
making the turn." When "he turned on the north-bound track he look- 
ed to the north, but did not see the street car." South-bound cars turn 
onto the avenue at Dupont Circle, 645 feet north from where he was, 
and he could not see a car until it had made the tum. Whether his f all- 
ure to see a car when he entered upon the north-bound track was 
due to the obstruction of the north-bound car which had just passed, 
or to the fact that the south-bound car had not yèt come around the 
curve at Dupont Circle, does not appear. 

On the hypothesis that it was his duty to look before he entered the 
zone of danger, what were the limits of that zone? The moment he 
went upon the north-bound track he was menaced by the oncoming car 
from the south, and as he advanced he came within range of any car 
that might be approaching from the north. There is no évidence that 
he could hâve safely stopped between the tracks. After he got onto the 
north-bound track he was compelled to go forward or backward. It 
appears, then, that the zone of danger commenced about 2 feet east 
of the north-bound track and extended to a point the same distance west 
of the south-bound track. Before entering it he looked, and saw no car 
coming from the north. After he had entered it, looking either north 
or south would hâve availed him nothing. He was, as we hâve said, 
compelled to go forward or backward. Knowing that there was a car 
advancing from the south, and that none was coming from the north 
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when he entered the danger sphère, he proceeded. Whether in doing 
so he displayed proper caution for his own safety was a question to be 
disposed of by the jury, and net by the court. 

Second. The company says that, if he had looked before entering 
the sphère of danger, he would hâve seen the car, and, since he did 
not see it, he did not look. Assuming that he did not look, he cannot 
De charged with knowledge ot anything but wtiat ne wouia nave ais- 
covered if he had looked. Where was the south-bound car at that 
time ? We can détermine this only by considering the speed at wfiich he 
and the street car were traveling. Placing on the testimony the con- 
struction most favorable to the plaintiflf, as we must do, he was going 
at the rate of 2 miles an hour, and the car at 30 miles an hour. Be- 
tween the time he started and the time he was struck he traveled 40 feet. 
How far he went after he started, and before he made the turn onto the 
north-bound track, we do not know. If it is material to know, then the 
Street car company has failed to furnish us with ail the facts necessary 
to establish their proposition that he was guilty of contributory négli- 
gence. It must hâve been some distance; let us say it was 10 feet. 
Hence, from the time that he looked until he was struck, he traveled 
30 feet, which required 10 seconds, going at the rate of 2 miles an 
hour, or 3 feet a second. The car was running at the rate of 30 miles 
an hour, or 44 feet a second. In 10 seconds, it would travel 440 feet. 
Therefore, as he tumed upon the north-bound track, if he had look- 
ed he would hâve seen the car on the south-bound track approaching 
at a distance of 440 feet away. If, however, we do not deduct the 10 
feet, but say that he traveled 40 feet from the time he entered the zone 
of danger, the street car was 572 feet away at that moment. Was he 
under those circumstances bound to stop and wait until the car passed ? 

"Surely; one seeing a car coming a considérable distance away is not bound 
to stop and wait for it to pass. If such were the rule one could rarely cross a 
street, without being gulIty of négligence, where cars foUow each other at 
short Intervais." Capital Traction Ce. v. Apple, 34 App. D. C. 559, 570. 

But it is urged that, if he had looked, he would hâve discovered that 
the car was approaching at a furious rate of speed, and in those cir' 
cumstances he was not justified in attempting to cross. He could not 
give ail his attention to the south-bound car. He was also required to 
look out for the north-bound car, as well as look ahead, and he was re- 
quired to give attention to the opération of the automobile. Besides, 
he had a right to assume that the street car was moving at a lawful rate 
of speed. City & Suburban Ry. v. Cooper, 32 App. D. C. 550, 557 ; 
Capital Traction Co. v. Apple, 34 App. D. C. 559, 572. If, however, 
he could hâve studied the speed of the street car as it approached him, 
he might hâve realized that it was running at a very high rate. He 
did not hâve this opportunity. He would hâve been looking almost 
directly into its face, and it is a matter of common knowledge that 
under such circumstances it is very difficult to judge of the speed of 
an approaching vehicle. But, in view of the other matters which claim- 
ed his attention, ail he could hâve donc was to glance at the car as it 
bore down upon him. Whether or not he could, under those circum- 
■^tsujces. hâve aporaclated its -spefd. was a fair question of fact. 

Assummg, however, that he did appreciate that the car, 440 feet 
away, was going at the rate of 30 miles an hour, he had a right to act 
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upon the theory that the motorman was looking ahead, as his duty 
required, and would, in the performance of that duty, bring the car un- 
der control before reaching the crossing, so as to be able to stop it 
there if necessary. Capital Traction Co. v. Apple, supra, 34 App. 
D. C. 571, where many cases are cited. In that case it was said: 

" * ♦ * It is the duty of the operator to hâve his car under ready control, 
•o that it may be readily stopped when the danger is found to be imminent." 

See, also, McDermott v. Severe, 25 App. D. C. 276. 

We are not prepared to say that a person about to cross a street car 
track in the city, who sees a car 440 f eet away, more than an ordinary 
block, running toward him at a high rate of speed, is bound to stop 
and let it pass, or subject himself to the charge of contributory négli- 
gence, in the event of an accident resulting in his injury, if he does not 
do so. Whether or not, under ail the circumstances, Stuart was guilty 
of lack of proper care for his own safety, was a question for the jury. 

[8] We now corne to a considération of the appellant's other conten- 
tion, namely, that there was no évidence justifying the application of 
the doctrine of "last clear chance" or "discovered péril." It is pointed 
out that no witness testified that the car could be stopped in time to 
avoid the accident after the motorman discovered, or should hâve dis- 
covered, the danger ous situation of the plaintiff. This is true, and in 
conséquence the case is very weak in that respect. But none the less 
there are, in our opinion, circumstances in the record sufficient to justi- 
fy the inference that the car could hâve been stopped, if proper pré- 
caution had been taken, before the collision took place. The testimony 
tended to show that just prior to the collision the motorman was in 
conversation with a person standing beside him on the front platf orm, 
that the car was running at the rate of 30 miles an hour, that no gong 
was sounded, and that there was no appréciable change in the speed 
immediately prior to the accident. This indicates that the motorman 
did not see Stuart until he struck him, and that he made no effort what- 
ever to reduce the speed of the car before the collision. In fact, the 
testimony is conclusive upon the point that the speed of the car was 
not reduced before the automobile was hit. 

As we hâve indicated, when Stuart entered the place of danger, the 
car was 440 feet away. If the motorman had been looking, he would 
hâve discovered him at this point, and would hâve seen that if Stuart 
stopped he might be struck by the north-bound car, and that if he ad- 
vanced he might be struck by his car unless it was stopped. He had 
440 feet in which to bring the car under control and stop it. Accord- 
ing to the uncontradicted testimony, the car was stopped within 45 feet 
after the impact. It is true the weight of the automobile must hâve 
contributed something towards retarding the speed of the car. How 
much we cannot say definitely, but considering the distance the car was 
away when Stuart's péril was, or should hâve been, discovered, and the 
distance within which it was stopped after it struck, we think it was a 
fair question for the jury to say whether or not the motorman, if he 
had endeavored to do so, could hâve brought the car to a standstill 
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bef ore the accident took place. To withdraw that question from the 
considération of the triers of fact would hâve been improper. 

The judgment is affirmed, with costs. 

Affirmed. 

Justice SIDDONS of the Suprême Court of the District sat in place 
of Associate Justice ROBB, who took no part in the considération or 
décision of this case. 

VAN ORSDEL, Associate Justice (dissenting). Since the majority 
opinion is based almost wholly upon a statement of f acts not supported 
by the record, I deem it appropriate to quote at some length from the 
testimony as set forth in the record. Plaintifï testified that — 

"When he stopped on the south Une of N street, his automobile was headed 
north on Connecticut avenue, with the front of it even with the south curb line 
on N Street, and when he started from that point the north-bound car, which 
he had allowed to pass, was over half way to Dupont Circle. Witness was 
aslced why he waited so long before he started, and answered that before he 
started he looked down Connecticut avenue to see that he had time to pass 
before another car coming north would get to N street. When he looked south, 
he saw another north-bound car ; but it was a block a way, and he then started 
up. At the time he started up he was looking directly up Connecticut avenue, 
and had an unobstructed view of the street as far as Dupont Circle. At 
the time he started up, he saw no car south on Connecticut avenue at anj 
point between Dupont Circle and N street, and he then made the left-hand 
turn to go across the car tracks. 

"After he started hls.car from the standing position, and while he was in 
the aet of making the turn to go west on N street, he stlU had an unobstructed 
view up Connecticut avenue, and could see up as far as Dupont Circle, but saw 
no car coming. From the time he started untll he was struck by the street 
car, he supposed his automobile was going about 2 miles an hour. He had 
his automobile in second gear. From the time he started until he got on the 
track and was struck he traveled about 40 feet. Just as he was about to 
enter upon the south-bound track, he still had an unobstructed view up Con- 
necticut avenue and saw no car then ; continued to drive, and was struck. 
Witness was asked what was there to prevent him from seelng the car if he 
had looked, and he answered there was nothing. 

"The accident happened In daylight ; the witness' eyesight Is good, and his 
hearing is good. This was a large street car which struck him ; he does not 
know what kind of a car it was. Witness bas seen cars run on that line, and 
knows that the wheels of the cars make a rumbling noise, but that he did not 
hear that noise as he approached the track. Witness was asked if, before he 
entered upon the south-bound track, he agaln looked up Connecticut avenue, 
and answered : 'Why, I looked up jusf before that, and I was looking in front 
of me then.' Witness was asked at what point his automobile was when he 
last looked to the north, and answered, when he was making the turn, he was 
not on the south-bound track ; he last looked to the north at the time he 
turned on the north-bound track; at the time he turned on the north-bound 
track he looked to the north, but dld not see the street car." 

The only eyewitness, aside from plaintifï, who prétends to testify to 
the circumstances attending the accident, was a policeman who was 
standing at a point near the intersection of the two streets, where he 
had full view of the approaching car and of the movements of plain- 
tiiï. He testified as follows: 

"Witness was looking west on N street, and dld not know whether the auto- 
mobile came up Connecticut avenue, or up Eighteenth street, or where it came 
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from. When he notlced the automobile, It was between the curb and Con- 
necticut avenue and N street, going west on N street to get across the car 
track. Wltness was standing there lelsurely looking tliat way wlth no object 
in View at ail, but saw the automobile right in front of him, and as the auto- 
mobile was about to get on the south-bound track, the front end of it just 
about to get on there, he notlced the street car comlng down Oonnecticut 
avenue at a fast rate of speed, and in a second or two, he saw it could not help 
being an accident, and he holloed to Konayne, 'Look there ! there is golng to 
be an accident,' and Ronayne turned around. In less time than wltness can 
say it, this car came down, and this man's automobile had gotten on the 
south-bound track, and the car came up and hit it, and knoeked It down Oon- 
necticut avenue to right opposite the trash box below the south curb of N 
street. » • * 

"The wltness was then asked to state, when he flrst saw the street car com- 
lng down Oonnecticut avenue, how far north of N street it was, and he an- 
swered at the time of the accident he did not décide at ail ; but after he was 
summoned, a week or 10 days ago, he strided it ofC, and from where the street 
car struck the automobile to the point where it was when witness flrst saw it 
the distance was 40 yards. Wltness did not measure It, but it was 40 
strides, and he made strides good and strong, so he thought they were about a 
yard. Wltness was a motorman for three years and thinks he has knowl- 
edge of the rate of street cars. He was then asked how fast the car was going 
when he saw It, and he answered that it was going anywhere from 20 to 30 
miles an hour, he would say at least 30 miles an hour. * » • Witness 
stepped off the distance, and would say the automobile was knoeked 15 yards 
by the street car. * » * Witness stepped off the distance from Dupont 
Circle to Oonnecticut avenue, and it Is 215 steps or yards." 

Under the foregoing facts the case is a simple one. The only eye- 
witness testified that, when plaintiff was about to enter upon the south- 
bound track, the street car, traveling at the rate of 30 miles an hour, 
was 120 feet from the point of collision. In this situation, plaintiff, 
moving his automobile across the tracks at the rate of 2 miles per 
hour, was deliberately inviting disaster. At that moment, the car, 
traveling at 44 feet per second, was 2% seconds from the pomt of the 
accident. Of course, upon the theory of the majority opinion, no 
inference of négligence can be drawn from the fact that plaintiff was 
moving his automobile at the rate of 2 miles per hour while crossing 
a double-track railway, with trains approaching on each track. They 
seem to proceed upon the hypothesis that the whole duty of care at rail- 
way crossings is imposed upon the street car company. But this is not 
the law. The duty is reciprocal. Capital Traction Co. v. Divver, 33 
App. D. C. 332. The driver of an automobile is not performing his re- 
ciprocal duty to avoid accident when he loiters across the tracks in 
front of approaching trains at the rate of 2 miles per hour. 

From the testimony of plaintiff we learn : 

"That he is 44 years of âge, and is engaged as business manager of the 
Eplscopal High School, Alexandria, and has held that position for 20 years," 
that "the accident happened In daylight," and that his "eyesight is good and his 
hearing is good." 

He had an unobstructed view from N street to Dupont Circle, a dis- 
tance of 645 feet. It follows, therefore, that he either did not look 
when the law required him to, or else he looked so carelessly that he 
is in no better position than if he had not looked at ail. The duty of 
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one attempting to cross railway tracks to look and listen is clearly 
stated by this court in Glaria v. Washington Southern Ry. Co., 30 App. 
D. C. 559, 566, where the court said: 

"It is true that, where the undoubted facts and circumstances in évidence 
clearly show that one about to cross a railway track must inevitably hâve seen 
a coming car or train, if he had actually looked In Its direction, the testimony of 
the injured party that he looked and failed to see it coming may be rejected, 
and his contributory négligence declared as matter of law notwithstanding." 

And in Harten v. Brightwood R. Co., 18 App. D. C. 260, 263, the 
court said : 

"The track was practically straight and whoUy unobstructed for several 
hundred yards. One looking up the track for the coming car could not fail to 
see it, and it was not possible for the car to traverse the space along which 
it was clearly visible, between the time the plaintiff looked for it as she 
passed from one track to the other, and the moment when she stepped upon 
the raU and was struck by the fender attached to the front of the car." 

Considérable discussion is indulged in the majority opinion as to 
the duty of a traveler to look and listen before attempting to cross 
a Street railway track. I find no fault with the rule announced by Mr. 
Justice Lurton in Détroit United Ry. v. Nichols, 165 Fed. 289, 91 C. 
C. A. 257, which, in effect, holds that there may be exceptional cases 
when it is not contributory négligence as matter of law to enter upon 
a Street railway track without looking and listening. The rule, how- 
ever, announced in Thompson on Négligence, making contributory nég- 
ligence as matter of law the exception, is not supported by the courts. 
Approving this rule, the opinion states that — 

"Any expressions to the contrary in previous décisions of this court are 
overruled." 

Not only has this court consistently held that, as a gênerai rule, it 
will be contributory négligence to attempt to cross a street car track 
without looking and listening, but that, in a crowded street with cars 
and vehicles passing in rapid succession, with the view obstructed 
and the situation confused, so as to render impossible the exercise of 
the high degree of care imposed upon a traveler before entering upon 
railway tracks, the situation may be such as to compel an exception to 
the gênerai rule. But that is not this case. The évidence discloses a 
clear street; no confusion whatever. The case is analogous to the 
situation disclosed in Barrett v. Columbia R. Co., 20 App. D. C. 381, 
where the court said : 

"The accident occurred in open daylght. The plaintlfE was familiar with 
the location, and ail its environments. We must suppose that he well under- 
stood the dangers of attempting to cross the double tracks of a street rail- 
road on a bicycle, without flrst seeing that he could safely do so without com- 
ing in conflict with passing cars. In this case the whole scène was open to the 
plaintiff, and he was required to exercise not only his sensés of sight and 
hearing, but his common sensé as well." 

The cases cited in the majority opinion hâve little or no bearing upon 
this case. In the Crump Case, 35 App. D. C. 169, the accident did not 
occur from an attempt to cross the tracks. The plaintifï was driving a, 
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closed automobile along the tracks and was run down by a car ap- 
proaching from the rear. The accident in the Apple Case, 34 App. 
D. C. 559, occurred at night, and the évidence disclosed that the in- 
jured party stopped and looked before attempting to cross the tracks. 
In the Cooper Case, 32 App. D. C. 550, the driver of the vehicle saw 
the car approaching, but was induced to believe that the car was going 
to stop before reaching the crossing. In the majority opinion, in dis- 
cussing the rule that failure to look and listen before attempting to 
cross railway tracks is generally négligence as matter of law, it is said 
that— 

"Many décisions are cited in support of the proposition. Most of them 
deal with the duty of a person about to cross the tracks of a steam railroad." 

Of the 38 cases cited in brief of appellant, 2 are steam railway cases, 
and 36 are street railway cases. In one of the steam railway cases 
(Glaria v. Southern Ry. Co., supra) the court, in support of its holding 
of contributory négligence as matter of law for failure to look and lis- 
ten, quoted at length from the street railway décision in Jdarten v. 
Brightwood R. Ce, supra. In the other steam railway case (Southern 
Ry. v. Gray, 241 U. S. 333, 36 Sup. Ct. 558, 60 L. Ed. 1030), the ac- 
cident occurred in the nighttime, and the court, reversing the judgment, 
held that the motion for a directed verdict in the court below should 
hâve been granted. Outside of this jurisdiction, barring a very few 
exceptional cases, the rule of look and listen is the same with respect 
to both steam and street railways. Eminent jurists, in support of the 
rule, cite both classes of cases indiscriminately. Denver City Tramway 
Co. V. Cobb, 164 Fed. 41, 90 C. C. A. 459. 

Having disposed of the case made by the record, I will now consid- 
er the case made by the majority, as set forth in their opinion. Much 
is made of the conceded négligence of the railway company. Of course, 
it was négligent, or we would hâve no case to consider. Its négligence 
forms the basis of this action. But the law recognizes what is called 
concurring négligence, and when that occurs, as in this case, the law 
furnishes no relief, irrespective of how gross or deliberate the négli- 
gence of the railway company may hâve been. Much is also made of 
the failure of the railway company to offer proof of contributory nég- 
ligence. The resuit would not be différent. No stronger proof of 
plaintiff's négligence could hâve been adduced by défendant than that 
given by plaintiff and his witnesses. 

An interesting mathematical theory is advanced in the opinion, which 
rests wholly upon a mistaken premise. I agrée that, with the approach 
of the car from the south, the danger zone began at a point 2 feet east 
of the northbound track. But the writer of the opinion estimâtes the 
distance from the center of the south-bound track to the east limit of 
the danger zone at 30 feet. While this is entirely outside of the record, 
I may be permitted to answer the théories of the majority by facts. 
The distance, instead of being 30 feet, is by actual measurement 12 feet. 
Plaintiff, instead of traveling 10 seconds after "the time he turned on 
the north-bound track," in fact traveled 4 seconds, and the street car, 
267 F.-^ 
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travfling; at 44 f eet per second, instead of being 440 f eet away, was 176 
feet away. This agrées with the testimony of the policeman. 

Net satisfied with thèse figures, the writer of the opinion, in another 
pf his numerous théories, extends the limits of the danger zone 40 feet 
from the center of the west track, and this fixes the car 572 feet from 
the point of colUsion when plaintiff entered the danger zone. Of 
course, the record supports no such presumption or inference. Any 
person famihar with local conditions knows that it is not 40 feet or 30 
feet from the center of one railway track to the outside of the adjoin- 
ing track, as double-track street railway s are laid in the city of Wash- 
ington. Such a finding would be amusing, were it not that in the last 
analysis the straphangers will pay the judgment. 

We now come to the theory of confusion. It is sought to excuse the 
plaintifï by a statement that the north-bound car, which he stopped to let 
pass, may hâve obstructed his view toward Dupont Circle. But, again, 
my Associates hâve strayed from the record. Plaintifï testifies that he 
waited before startmg until the car was more than half way to Dupont 
Circle, and that he had an unobstructed view up Connecticut avenue. 
This conclusively answers the theory of confusion, since, if plaintiff in 
fact looked, his statement as to what he observed must be accepted as 
true ; while,: if he did not look, he saw nothing, and could not, there- 
fore, hâve been confused. On the other hand, if the car was more than 
half way to Dupont Circle before he started moving at the deliberate 
rate at which he proceeded, it could, moving at a lawful rate of speed, 
hâve reached the Circle before "he turned on the north-bound track," 
when, he testified, he looked and saw nothing. Hence the inference o£ 
confusion is whoUy in confiict with the record. 

But the majority, notwithstanding their finding that plaintifï was 
not guilty of contributory négligence, find défendant liable under last 
clear chance. Their conclusion is based upon the mathematical error 
already pointed out, and is inferred from the erroneous finding that 
the motorman "had 440 feet m which to bring the car under control 
and stop it," after plaintifï entered the danger zone. Returning again 
to the atmosphère of the record, we find that the whole issue on this 
point is whether the jury would hâve been justified in finding that the 
motorman could hâve stopped the car, running at 30 miles per hour, in 
4 seconds. Refernng to burden of proof, a subject vigorously called to 
our attention by the majority in their discussion of contributory négli- 
gence, it may not be amiss to suggest that the burden of establishing 
last clear chance is on the plaintiff, and no évidence was offered on the 
subject. 

The majority seem to hold that plaintifï, though testifying that he 
did look, did not in fact look or listen for approaching cars ; but they 
undertake to excuse his négligence hy theorizing as to what he would 
hâve seen, if he had looked. In this the évidence of the policeman, plain- 
tiff's witness, and by whose testimony plaintiff is bound, is totally 
ignored, and various presumptions and inferences substituted, which 
are drawn from a premise entirely outside of the record. 

The affirmance of this judgment cannot be sustained upon any sound 
basis of law or justice, and should be reversed. 
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On Motion for Rehearing. 

SMYTH, Chief Justice. The motion for rehearing in this case must 
be overruled, but, because of the apparent earnestness with which it is 
pressed, we notice briefly the grounds on which it rests. Epitomized, 
they are: Erroneous conclusions of the court (a) respecting contribu- 
tory négligence, and (b) the doctrine of last clear chance. 

Concerning the first ground, counsel repeats his contention, made in 
his original argument, to the effect that in cases of tort arising out of 
Street car accidents the failure of the plaintiff to look and listen before 
entering upon the track is an act of négligence which bars recovery 
uhder ail circumstances ; and he asserts that our opinion "very drasti- 
cally changes the rule of law which has been established in this jurisdic- 
tion for nearly 20 years." Serions fault is found by him with our 
action in adopting the principle embodied in the extract taken from 
Judge Thompson's work on Négligence. 

He admits: 

"That there is this distinction between cases arising in accidents on steam 
railroads and those happening on street rallways : In the steam railroad case, 
the duty of stop, look, and listen applies. In the case of street rallways, the 
duty to stop does not apply, but the duty to look aad listen does." 

If by this he means that à failure to look and listen may he négligence 
as matter of law in some street railway .cases, he is in accord with our 
opinion ; but if he means that failure to look and listen is négligence as 
matter of law in ail street railway cases he is wrong. 

We hâve re-examined with care the décisions of this court on the 
subject. Counsel seems to rely on Harten v. Brightwood Railway Co., 
18 App. D. C. 260, Barrett v. Columbia Railway Co., 20 App. D. C. 381, 
and Capital Traction Co. v. Snowden, 48 App. D. C. 344. In the 
Harten and Barrett Cases it was held that, under the facts appearing, 
the plaintiff was guilty of contributory négligence barring his right to 
recover. In the Snowden Case, it was said that on the évidence — 

"it niay he that. If défendant had Interposed a motion for a directed verdict 
* * * on the ground that the évidence established contributory négligence 
as matter of law, it could hâve been sustalned." (Emphasis supplied.) 

This is as far as those cases go. They do not say that in ail cases 
the négligence which will defeat recovery necessarily results from a 
failure to look and listen. Nor do they conflict in any wise with what 
we held in the original opinion. We there said, as we hâve just indicat- 
ed by the quotation from Thompson, that there may be cases in which 
the facts require the court to say that the failure to look and listen 
establishes contributory négligence, and this is ail that can be fairly 
claimed for the décisions relied on by him. 

But counsel overlooked or ignored the holding in Capital Traction 
Co. V. Apple, 34 App. D. C. 559, and Capital Traction Co. v. Crump, 35 
App. D. C. 169. In the first case it was said : 

"That plaintiff's Intestate did not stop, look, and listen before crossing the 
track in a clty street would not warrant the conclusion of contributory négli- 
gence as a matter of law" — citing cases. 
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This language was repeated and approved in the Crump Case, where 
h was said : . 

"While It Is the duty of every one, under ordinary circumstanees, to use 
hi,s eyes and ears amld conditions of danger, the f allure to look and Usten be- 
fore entering upon a street car track does not constitute négligence as a matter 
Of law." 

That the question was thoroughly considered is evidenced by 'the 
opinion of Mr. Chief Justice Sheperd, who spoke for the court, and the 
dissenting opinion of Mr. Justice Van Orsdel. The latter, though con- 
curring in the judgment of the court, pointedly refused to lend his as- 
sent to the déclaration we hâve quoted. There were then two sets of 
décisions on the subject; one declaring that in some instances failure 
to look and listen barred recovery as a matter of law, and the other that 
the duty to look and listen did not apply at ail. Counsel does not say 
which set he referred to when he stated that we had drastically changed 
the law, but we assume he was thinking of the first. The two Unes were 
irreconcilable. One had to be modified. We believed the learned Chief 
Justice had gone a little too far in the Apple and Crump Cases, and it 
was to those cases we referred when we stated, after giving the extract 
f rom Thompson, that "any expressions to the contrary in previous dé- 
cisions of this court are overruled." Thus the rule of décision in this 
court upon the point was f reed f rom uncert^inty and put into harmony 
with what we conceived to be the sounder authorities in this District, as 
well as in other jurisdictions, both state and fédéral. 

[9, 10] The second ground of the motion needs but little attention. 
Counsel says that our application of the last clear chance doctrine is 
contrary to the overwhelming weight of authority, and that we pro- 
ceeded with respect thereto on a hypothesis inconsistent with the évi- 
dence. Neither décisions nor texts are cited to sustain this contention. 
Nor is any effort made to establish by spécifie référence to the record 
that any theory advanced by us is inconsistent with the évidence. 
When "counsel charges, in support of a motion for rehearing, that the 
court based its opinion on things dehors the record, he should point out 
definitely the matter referred to. If he does not, he must be prepared 
to hâve his claim put aside as inconsequential. We were guided, in 
considering the record, by well-recognized canons of construction, and 
confined ourselves scrupulously to the f acts disclosed and the inf erences 
legitimately deducible therefrom. 

Both. grounds of the motion are rejected as devoid of merit. 
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STANDARD OIL CO. v. ALLEN, 

(Court of Appeals ot District of Columbla. Subndtted May 6, 1820. Decided 

June 2, 1920.) 

No. 3839. 

1. Municipal corporations <^=>706(5) — Finding of violation of law ot road, 

whicli was proximate cause of injury, justifled by évidence. 

In an action for Personal Injuries received in a collision at street inter- 
sections, évidence held sufflclent to justify the jury in finding tliat a 
police régulation that vehicles should keep to the right-hand curb was 
violated, and that its violation was the proximate cause of the injury. 

2. Neg-iigence <S=136(25) — Proximate cause question of fact. 

What Is the proximate cause of an injury is a question of fact, in view 
of the attending circumstances. 

8. Appeal and error "®=»232(3) — Objection to instruction held oot to raJse 
question of application of police regrulation. 

In an action for Injuries by one Injured at a street intersection in a 
collision between an automobile and defendant's truck, an objection to an 
Instruction, that there was no évidence that the violation of said régula- 
tion was the proximate cause of the accident, or had any relation what^ 
ever to the accident, did not raise the question of the applicability of 
the régulation, which required vehicles to keep to the right-hand curb, to 
the plaintnr. 
4. Appeal and error <^=232(1) — Statute as to technical errors does not en- 
title party t« urge différent objection than that made below. 

Judicial Code, S 269, as ameuded by Act Feb. 26, 1919 (Oomp. St. Ann. 
Supp. 1919, S 1246), providing that on hearing of an appeal thé court may 
order judgment after an examination of the record, without regard tO 
technical errors, does not afford ground for holding that a party who 
assigns one reason in the court below for bis objection to an instruction 
may urge an entlrely différent one on appeal and hâve it considered. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Mary E. Allen against the Standard Oil Company. Judg- 
ment for plaintiff, and défendant appeals. Affirmed. 

W. M. lycwin and A. h. Sinclair, both of Washington, D. C, for 
appellant 

W. J. Lambert, of Washington, D. C. (R. H. Yeatman, of Wash- 
ington, D. C, on the brief), for appellee. 

SMYTH, Chief Justice. Mary E. Allen, alleging that she sustained 
Personal injuries through the négligence of one of the drivers of 
the Standard Oil Company, instituted an action against that company 
in the Suprême Court of the District. From a judgment in her favor, 
the company brings the case hère for review. 

There was testimony tending to show that in June, 1915, the plain- 
tiff, with others, was riding in an automobile going in a northeasterly 
direction along New York avenue, Washington. As the automobile 
approached Sixth street, where it intersects the avenue, a heavy steel 
wagon with a capacity of 800 gallons, drawn by three large horses, 
belonging to the défendant company, was rapidly advancing from the 
north on the east or left-haiid side of Sixth street toward the avenue. 

<g=>Foi other cases see same toplo & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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When the automobile was about to enter Sixth street, the driver cf 
the wagon reduced the speed of the horses and signaled to the driver 
of thc: automobile to proceed. He did so, increasing the speed of the 
automobile somewhat as he advanced. Just as he got in front of the 
horses, they suddenly rushed forward, and the tongue of the wagon 
struck the automobile, inflicting upon plaintiff the injuries for which 
she sued. 

Without objection plaîntifï introduced in évidence a police régula- 
tion, which reads : 

"A vebicle shall keep over, as near as practicable, to the rlght-hand curb, so 
as to leave the center of the street f ree and open for overtaklng trafic — the 
Blower the speed the nearer the curb." 

With respect to this régulation the court, at the request of the 
plaintiff, charged the jury as f ollows : 

"The jury are instructed as a matter of law that If they flnd from a pré- 
pondérance of the évidence that the driver of the défendant company violated 
the municipal régulation offered In évidence' requlring vehlcles to keep to the 
right of the atreet, and that such violation of the régulation was the proximate 
cause of the collision resulting In the injuries complained of by the plaintiff, 
then the défendant was guilty of négligence." 

To the giving of this instruction the défendant company objected, 
"because," it said: 

"There is no évidence in the case tending to show that violation of said 
régulation, il the régulation was in fact violated by the défendant, was the 
proximate cause of the accident, or had any relation whatever to the accident." 

The objection was overruled, and this action of the court consti- 
tutes the sole assignment of error in the case. 

[1,2] Witnesses testified that the wagon was on the east side of 
Sixth street. If it had been on the west side, where the régulation 
required it to be, the accident would not hâve taken place. There 
was there fore sufficient évidence to justify the jury in finding that 
the régulation was violated, and that its violation was the proxi- 
mate cause of the injury. What is the proximate cause of an injury — 

"Is not a question of science or of légal knowledge. It is to be determined as 
a fact, in view of the clrcumstances of fact attending it." Milwaukee & St. 
P. Ey. Co. v. Kellogg, 94 U. S. 469, 474 (24 L. Ed. 256). 

[3, 4] It was urged in argument that the reguvation was not intend- 
ed for the protection of persons traveling across the street, as the 
plaintiff was doing when the collision took place, but for the benefît 
of vehicles approaching other vehicles from the rear — "for overtaking 
traffic"; in other words, that the plaintiff was not within the class of 
persons for whose benefît the régulation was enacted. St. Louis & 
S. F. R. Co. V. Conarty, 238 U. S. 243, 249, 35 Sup. Ct. 785, 59 L. 
Ed. 1290; District of Columhia v. White, 48 App. D. C. 44, 48; Rail- 
road Co. v. Feathers, 78 Tenn. ( 10 Lea) 103. Even if this were true, it 
would be immaterial, because the trial court was not asked to reject the 
instruction on that ground. McMahon v. Matthews, 47 Wash. Law 
Rep. 37; Lilly v. Hamilton Bank, 178 Fed. 53, 59, 102 C. C. A. 1, 29 
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L. R. A. (N. S.) 558. The basis of the company's objectioE was, as 
appears above, that there was — 

"no évidence * ♦ • that the violation of sald régulation « • • was 
the proxiinate caxise of the accident, or had any relation whatever to the 
accident." 

We hâve demonstrated that, if the régulation had been observed, 
the plaintiflf would not hâve been injured. In this connection our at- 
tention is invited to section 269, 40 Stat. 1181 (Comp. St. Ann. Supp. 
1919, § 1246), which provides that on the hearing of an appeal — 

"the court shall glve jiidgment after an examination of the entire record be- 
fore the court, without regard to technical errors, defects, or exceptions whlch 
do not alîect the substantlal rights of the parties." 

We do not think the section js pertinent hère. It means that a 
judgment should not be reversed for any reasorj that does not affect 
the substantial rights of the parties, even though there be a technical 
ground for doing so. No warrant is afforded by it for holding that 
a party who assigna one reason in the court below for his objection 
to an instruction may urge an entirely différent one in this court 
and hâve it considered. 

Moreover, there is authority for ruling that a régulation similar to 
the one before us is for the benefit of persons crossing a street, as 
well as for one driving a vehicle behind another. An ordinance of 
Los Angeles provided that every person riding or driving a vehicle 
upon any street "shall travel on the right-hand side of such street 
and as near the right-hand curb thereof as possible." This ordinance 
did not expressly provide, as does the régulation hère, that the driver 
of the vehicle should keep to the right-hand side of the street, so as 
to leave the center free and open for overtaking traffic; but that, of 
course, was its effect. It is therefore in substance the same as the 
régulation. A collision took place between an automobile and a bicy- 
cle. At the time of the accident the driver of the automobile was 
proceeding in a westerly direction on the south side of Fourth street 
in that city. The plaintiff, riding his bicycle, was traveling southerly on 
Clay street toward the intersection of Fourth, with the intention of 
turning east on the last-named street. He was going downgrade, and 
was unable to control his bicycle, because the brakes would not oper- 
ate. As he was completing the turn on Fourth street he collided with 
the defendant's automobile, which, as we hâve said, was on the 
left-hand or wrong side of the street, and was thereby injured. A 
nonsuit was granted by the trial court, on the ground that there was 
no évidence indicating négligence on the part of the défendant; but 
the higher court reversed this ruling, holding that the violation of the 
ordinance by the défendant in traveling on the left-hand side of tlie 
street constituted négligence per se, and that it was for the jury to 
say whether or not the négligence was the proximate cause of the 
injury. Baillargeon v. Myers, 27 Cal. App. 187, 149 Pac. 378. 

In Johnson v. Heitman, 88 Wash. 595, 153 Pac. 331, the ordinance 
considered required the driver to keep on the right-hand side of the 
street. There was a collision between a motorcycle and an automobile 
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at the intersection of two streets, resulting in the death of the person 
riding the motorcycle. The automobile was being driven on the left 
instead of the right-liand side of the street. Tlie lowçr court instruct- 
ed the jury that, because "the automobile and motorcycle were travel- 
ing on différent streets which intersected at the point of collision," 
it was not "négligent for elther * * * to be on the left side of the 
Street oh which it was traveling." The Suprême Court refused to 
approve this ruling, and held that the breach of the ordinance was in 
itself négligence, and that it was for the jury to say whether or not 
it was the proximate cause of the injury. 

Applying the doctrine of thèse cases to the case at bar, it would 
appear that the driver of the wagon was guilty of négligence in dis- 
regarding the régulation, and that there was no error in asking tlie 
jury to say whether or not there was a causal connection between the 
négligence and the accident. 

We are satisfied (a) that the applicability to the accident of the 
régulation in question was not raised in the lower court, and for this 
reason it should not be considered hère, and (b) that the court did not 
err in passing upon the objection made to the instruction submitting 
the régulation for the considération of the jury. In view of this it 
foUows that the judgment must be affirmed, at the cost of the appellant. 

Affirmed. 



BOVVMAN V. UNITED STATES. 

(Court of Appeals of District of Columbla. Submitted May 6, 1920. Declded 

June 2, 1920.) 

No. 3363. 

1. Crîminal law «S^SSSQ) — Evidence inadmissible, nnless directly tendîng to 

prove matter in issue. 

In crimlnal trials, no évidence sball be introduced that does not di- 
rectly tend to prove or disprove the matter In issue. 

2. Criminal law <S=»351(10) — Ttireats and assault to intimidate witness ad- 

missible. 

In a homicide case, where there was only one witness, évidence that de- 
fendant threatened the life of such witness and made assaults on her 
some months after the kitllng was admissible; there beiug testimony 
from which It reasonably could be Inferred by the jury that there was a 
direct connection between the threats and assaults. 

3. Criminal law <&=»516 — Homicide ®=9l56(2) — Remarfa of accused to effect 

that deceased was not flrst white man he killed admissible. 

In a homicide case, remark of défendant at the time of the killing that 
deceased was not the flrst white man he had killed was in tlie nature of a 
confession that défendant was guilty of the partieular homicide, and, tol- 
lowing defendant's statement that, if witness would say she was sorry he 
had killed défendant, he would shoot her, indicated the state of defendant's 
mind at the time of the klUing ; that is, that the killing was done deliber- 
ately and maliciously. 

4. Homicide ®=»253(1) — ^Verdict of flrst degré© murder sustained by évidence. 

In a prosecution for homicide, a verdict of guilty of murder in the first 
degree held sustained by the évidence. 

®=sFor other cases see same toplo & KBY-NUMBBR In aU Key-Numbered Dlgests & Index» 
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Appeal from the Suprême Court of the District of Columbia, Sitting 
as Criminal Court. 

Frank Bowman was convicted of murder in the first degree, and 
appeals. Affirmed. 

Robert I. Miller, of Washington, D, C, for appellanti 
J. F. Laskey, U. S. Atty., and Morgan H. Beach, Asst. U. S. Atty., 
both of Washington, D. C. 

ROBB, Associate Justice. Appeal from a conviction in the Suprême 
Court of the District of murder in the first degree. The évidence 
for the government was substantially as foUows: 

On the morning of July 7, 1916, the body of Clarence Keefer was 
found in Lord's Woods, near Michigan avenue, in this city, lying 
across a little path or trail, about 15 feet from "a place where the 
grass was depressed, as if some one had been sitting" there. At the 
latter spot was found a hat pin, ring, and newspaper. Deceased's 
home was nearby, and a few minutes before he met his death he had 
started for a walk in his stocking feet, saying "he would be back in 
about five minutes." 

Esther Brown had known the défendant for a short time prior to 
the homicide, and on that evening she met him, and the two, after 
purchasing refreshments, walked to the scène of the homicide and 
sat down on the grass. Witness heard a noise in the leaves, and de- 
fendant suggested it was — 

"probahly chickens scratchlng in the leaves; she then heard the noise again, 
and by thls time 'Frank Bowman had gotten up and shot at the man, and the 
man fell, and by that time I jumped up and I seen the man." 'By that time 
he fdefendantl had gotten up and shot the man once, and I looked around 
and seen it was a man, and he [défendant] was loadlng his gun, and he shot 
him two more times, and I hollowed, "Stop shootlng the màn!" and he [dé- 
fendant] nin and grabbed me, and asked me, "Was I golng to tell it?" I says, 
"1 haven't anything to do wlth it;" and he said, "If I thought you would tell 
it, I would shoot you, and leave you hère, too." I said, "No, dOn't shoot me." ' '' 

The noise was behind witness, and it was not until after the first 
shot that she discovered it was a man. 

"Then the défendant loaded his revolver and walked over to the man, who 
was lying down, and shot twice agaJn ; that when he made the above remarb 
to her, after shootlng the man, he had hold of her arm and the gun in her 
face." 

Witness later discovered the loss of her hat pin, and défendant the 
loss of his ring, and she identified the hat pin on the witness stand. On 
their return to the city, witness asked défendant if he thought he 
killed the man, and défendant answered, "Yes." Thereupon witness 
expressed regret, and défendant replied : 

"If you say you are sorry I killed that man, that white man, l'il shoot you 
anyway." 

Thereupon, over the objection and exception of the défendant, wit- 
ness was permitted to testify to a remark made by défendant that de- 
ceased "was not the first white man I [he] ever killed." On the 
following Saturday, while witness was ill in bed, défendant came to 
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her room and declined to allow her to see a newspaper he had with 
him, saying: 

"No ; l'm afrald you would see somethlng in hère about that man I killed, 
and you will tell it." 

Witness further testified that on the occasion last mentioned — 

"défendant had a gun wïth him, and when asked by witness why he had his 
gun, he said, 'I carry It ail the time.' He taken his gun out and laid it on the 
table, and I asked him please, because I was scared of the gun, and he said I 
should not be scared of the gun. 'l'U probably use it on you some day.' He 
told me he always thought I would tell he shot the man." 

Thereafter witness and défendant lived together for a time, and 
after witness left défendant went to see hei- several times. Finally, 
on November 19, 1918, as witness got off a street car, she observed 
défendant approaching with a knife in his hand, and sought and 
obtained the protection of soldiers who were near. The next morning, 
as witness was about to take a car to go to her work, the défendant — 

"walked aeross the street toward her, and caught hold of her arm, and told 
her to tum around and go back home ; that the witness refused, saying she 
was going to work, and the défendant said, 'l'm going to shoot you this morn- 
ing; l'm going to klll you;' that the défendant then pulled a gun and shot 
herfive tlmes." 

The testimony concerning thèse two assaults was admitted over the 
objection and exception of the défendant. There also was testimony 
to the efïect that after his arrest défendant had admitted the killing, but 
claimed it was donc in self -défense. 

The défendant, testifying in his own behalf, claimed that the de- 
ceased attacked him, "and they came to close quarters, and deceased 
grabbed his hand and tore the ring ofï," and défendant shot him in 
self-def ense ; that — 

"he had difflculty with the Brown woman. She told him, "That Is ail right ; I 
am going tb get even with you. I am going to fis you.' " 

Later in his testimony witness stated that the Brown woman had 
said to him "that she intended to get me [him] out of the way." 

In rebuttal the government introduced évidence, both lay and médi- 
cal, tending to show : 

That the deceased was erlppled In both hands, and had been slnce the âge 
of 12 or 14 years; "that his hands were curved llke claws; * » * that 
he could not lace his shoes or button his clpthes ; the tlps of the Angers and 
thunib were contracted toward the palm, which made it impossible for him 
to pick up aflythlng." 

[1] The rule is universal in criminal trials that no évidence shall be 
introduced that "does not directly tend to the proof or disproof of the 
matter in issue." Com. v. Horton, 2 Gray (Mass.) 354. In Burge 
V. United States, 26 App. D. C. 524, the rule was thus stated: 

"The government cannot prove against the défendant any crime not alleged. 
In âid of the proof that he is guilty of a crime charged. Whatever tends 
dlrecftly to prove a défendant guilty of the crime charged, although guilty also 
of another, may be shown against him ; but his cause cannot be prejudiced by 
the évidence dlsclosing Irrelevant guilt * • * This doctrine is not car^ 
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ried so far as to excluâe évidence which has a direct tendency to prove tlie 
particular crime for wliich tlie prisoner Is indicted." 

In that case it was held error to permit the intraduction of évidence 
of another crime, because the record failed to show "such threats 
and déclarations as might hâve made the later crime reflect light upon 
the intent of the appellant in committing the earher crime." In State 
V. Mace, 118 N. C. 1244, 24 S. E. 798, évidence was held admissible 
to the effect that shortly after the homicide défendant had threatened 
to shoot a witness, when it was discovered that witness was on his 
way to inform the family of the deceased. In Funk v. United States, 
16 App. D. C. 478, where the défendant was convicted of murder, 
the court sustained the right of the government to prove a contem- 
plated assault by the défendant on a police officer for the purpose of 
effecting an escape. In Bird v. United States, 180 U. S. 356, 21 Sup. 
Ct. 403, 45 L. Ed. 570, the homicide had been committed in the prés- 
ence of three witnesses. It was held error to permit one of âiose 
witnesses to testify that some months later the défendant was very 
disagreeable, and tried to "pick a fight" with another member of the 
party. The court said : 

"The matters so testifled to took place 6 montlis after ttie alleged murder, 
and would seem to liave no bearing, direct or remote, upon the guHt of the 
accused. but stiU may hâve tended to persuade the jury that Bird was a dan- 
gerous man and Illcely to klll any one who excited his anger." 

[2] The présent case difïers very materially in its facts from the 
Eurge and Bird cases. The crime was committed in the présence of 
a single witness, and the testimony shows that the défendant, fuUy 
realizing the importance of intimidating that witness and preventing a 
disclosure of the crime by her, threatened her life. He repeated the 
threat on the way home, and, to make certain that his attitude was 
fully appreciated by the witness, he went to see her within a few 
days, while she was ill in bed, exhibited to her the same weapon with 
which he had committed the crime charged, and said to her, "l'il 
probably use it on you some day," at the same time giving expression 
to his fcar that she "would tell he shot the man." Moreover, the 
defendant's testimony shows that he appreciated the danger of dis- 
closure from this witness, for on the stand he stated that she said to 
him at différent times: 

"l've got it in for you ;" "l'm golng to get even with you ;'* that she "in- 
tenïïed to get me [him] out of the way." 

If the jury believed that défendant threatened the life of Esther 
Brown, as testified by her, the testimony of the assaults made in pur- 
suance of those threats had a legitimate bearing upon the question at 
issue, the intent of défendant in committing the act charged, for there 
would hâve been no occasion for an innocent man to resort to such 
threats and assaults. The same conditions obtained when the assaults 
were made that obtained at the time of the murder. Esther Brown 
continued to be the only witness, and defendant's attitude toward her 
remained the same. Surely, if it is compétent to introduce évidence 
of flight, concealment, and other attendant and incidental facts, such 
as attempts to bribe a j aller, assaults on or at'tempts to kill officers 
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arrestinif, àttempts to break jail, and possession o£ concealed instru- 
ments for that purpose (Kunk v. U. S., 16 App. D. C. 494), évidence 
of attempted consummation of a threat to kill the only witness of a 
murder is admissible so long as there is testimony from which it rea- 
sonably may be inferred by the jury that there was a direct connec- 
tion between the threats and assaults. That there was such évidence 
in the présent case we think clear. In its charge the court carefully 
protected the rights of the défendant in this regard, and no fault is 
foUnd with the charge. 

[3] As to the contention that it was error to permit the witness 
Esther Brown to relate the alleged remark of the défendant to her to 
the effect that deceased was not the first white man he had killed, 
little need be said. This statement was in the nature of a confesstion 
that défendant was guilty of the particular homicide. Following, 
as it did> defendant's statement that, if witness would again say she was 
sorry he had killed "that white man," défendant would shoot her, 
it indicated clearly the state of defendant's mind at the time of the 
killing; in other words, that the shooting was done deliberately and 
maliciously. 

[4] The défendant bas been represented, both at the trial and 
hère, by able counsel, who has carefully protected his rights through- 
out. He has been given a fair and impartial trial, the verdict is sus- 
tained by the évidence, and, there being no error in the record, the 
judgment must be affirmed. 

Affirmed. 
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SANTA FÉ PAC. R. CO. v. PAYNE, Secretary of the laterior. 

(Court of Appeals of District of Columbia. Submltted May 6, 1920. Decided 

• June 2, 1920.) 

No. S340. i 

L Evidence <S=>47 — Judicial notice tak^i *t Land Departm.^ décisions. 

Judicial notice may be taken of decMoiis of the Land tpepartment. 

2. Public lands <S=>83 — WitiiholdEng approval to seleetiou of lands not r»- 
viewaMe, uide^ arbltrary. 

Withholdlng of approval by the Secretary of the Ir.jterlor from a sé- 
lection made by a successor in Interest to the : tlauti c & Pacifie Eailroad 
under Act April 28, 1904, in exchange for linds i elinquished, eannot 
be reviewed by the court, unless Buch withholc.ng o f approval is so un- 
reasonable as to amount to arbitrary action. 
8. Public lajtKb <S=82— WltliholdBi^ of .approval t srfef -tion of lands in es- 
change tor hatàa reUnquisliied heid net arMtray. 

Withholdlng by the Secretary of tl»,e Inten<- of hig approval from a 
sélection made by a successor to the Atltî^ntic &Paci fl^ Eailroad Company 
under Act April 28, 1904, In exchange ior loids relinquished, held not 
arbitrary or caprlcious ; the land selecteJ ^einr worth more per acre 
than that relinquished, although the lands relW'^ished and the lands se- 
lected had been classified by the department 0* foal land, and the mini- 
mum priée flxed as $20 per acre. 
4. PuWic lands <^=>fô— Sélection of lands iield sul^ject to investigatfon until 
approval by Secr^;ai7 of Interior. 

A sélection of land by a successor to the Atlantic & Pacifie Eailroad 
Company under Act April 28, 1904, In exehange for lands relinquished, 
was open te investigation by the department as to its value and nature 
until final action by the Secretary of the Interior, whose approval of the 
sélection was necessary, and It was Immaterial what the records at the 
time of the sélection showed as to the classification of the lands selected 
and thelr value. 

Appeal from the Suprême Court of the District of Columbia. 

Bill by the Santa Fé Pacific Railroad Company against Franklin K. 
Lane, Secretary of the Interior, and continuée against John Barton 
Payne, his successor in office, to enjoin the canceling of a sélection 
made in exchange for lands relinquished. From a decree dismissing 
the btll, the plaintifï appeals. Affirmed. 

Alexander Britton and F. W. Cléments, both of Washington, D. C. 
(Britton & Gray, of Washington, D. C, on the brief), for appçllant. 

C. E. Wright and C. D. Mahaffie, both of Washington, D. C, for ap- 
pellee. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District, dismissing appellant's bill to hâve the Secretary 
of the Interior enjoined from canceling a sélection made by appellant 
under the Act of April 28, 1904 (33 Stat. 556), in exchange for lands 
relinquished. 

A grant was made by the Act of July 27, 1866 (14 Stat. 292), in aid 
of the construction of the Atlantic & Pacific Railroad, and in that act 
it was provided that the word "minerai," as used therein, should not 

^ssFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered DIgeets £ lodezes 
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be held to include ii^n or coal. Appellant is the successor in interest 
to ail the.rights of Ihe Atlantic & Pacific Company. See Act of March 
3, 1897, 29 Stat.,S22. The Act of April 28, 1904, in part provided : 

"That the Atla«tlc & Pacific Raliroad Company, its Buccessors in interest 
and its or their assAgns, may, wtien requested by the Secretary of the Interlor 
se to do, reUnqxris^ or deed, as may be proper, to the United States any 
section or section^ of Its or their lands in the territory of New Mexico the 
title to whlch wa^ derlved by said raliroad company through the act of Con- 
gress of July twenty-seventh, elghteen hundred and sixty-six in aid of the 
construction of e-Mû raliroad, any portion of which section Is and has been 
occupied by any t'ettler or «Jttlers as a home or homestead by themselvra or 
their predecessortf /n Inteïest for a perlod of not less than twenty-flye years 
next before the paseSiage o thls act, and shall then be entitled to sélect in lieu 
thereof, and to havle pa-ented other sections of vacant public land of equal 
quality in sald terrîUor; as may be agreed upon wlth the Secretary of the 
Interior." 

At the request oi * thi Secretary of the Interior appellant relinquished 
its title to certain la ^dsin the tt/en territory of New Mexico earned un- 
der the grant of 186'^. and th|jse lands hâve been patented to claimants 
entitled under the p^ovisiijns of the act of 1904, On May 1, 1911, 
subséquent to the rel'"q,Uishment of its base lands, appellant selected 
an equal amount of 1jP4 in the territory of New Maxico. The lands 
relinquished and the lands selected had been classified by the depart- 
ment as coal lands, and the minimum price fixed at $20 per acre. On 
May 2, 1912, an inspector of the department filed a report to the effect 
that the coal contents of the selected lands were of greater value than 
those of the relinquished or base lands. Thereupon, on'May 12, 1913, 
the Commissioner of the General L^nd Office rejected the sélection, 
but on April 30, 1914, an Assistant Secretary of the Interior reversed 
this ruling. Within 30 days thereafter, and before the décision of the 
Assistant Secretary became final, that décision was recallèd and held 
for further considération. Upon further considération the department, 
on October 26, 1916, found in effect that the base lands were worth 
$20 per acre and the selected lands from $62 to $83 per acre. Accord- 
ingly, the department declined to approve the sélection and vacated 
the former décision. On the same day appellant filed an elaborate mo- 
tion for a rehearing, and this motion was the subject of an additional 
opinion by an Assistant Secretary, under date of February 13, 1917, 
denying the motion. 

[1] Çounsel for appellee hâve învited our attention to a départ- 
mental décision of March 18, 1919 (of which we may take judicial 
notice— Knight v. Land Ass'n, 142 U. S. 161, 12 Sup. Ct. 258, 35 h. 
Ed. 974; United States v. Brewer-EHiott Oil & Gas Co. [D. C.] 249 
Fed. 619), from which it appears that even after suit had been filed ap- 
pellant sought and obtained a further hearing in the department, and 
that the case received further considération on the question of fact. 
In the departmental décision it was found : 

: . "The additional évidence and showings made in support of the pétition 
were subniltted to the Direetor of the Geological Survey, who made report 
February 1, 1919, from which it appeared that the previous classification and 
Values 'fixed by him were correct, and the additional showings made rather 
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tended to show that the values theretofôre placed upon a portion of the 
seleeted lands were toc low." - 

[2, 3] The real question for détermination is whether, under the 
act of 1904, the Secretary of the Interior, in determining whether base 
lands and selected lands are "of equal quality," may take into considér- 
ation the élément of value. Appellant contends that the selected lands, 
having been given the same classification as the base lands, were of 
equal quality, within the meaning of the act. The act èxpressly pro- 
vides that the sélection made thereunder shall be subject to the approval 
of the Secretary, and, unless it may be said that the withholding of his 
approval is so unreasonable as to amount to arbitrary action, it is be- 
yond our control. 

"So at the outset we are confronted with the question, not whether the 
décision of the Secretary was right or wrong, but whether a décision of that 
officer, made in the discharge of a duty imposed by law and iavolving the 
exercise of judgment and discrétion, may be reviewed. * * * " Ness v. 
Fisher, 223 U. S. «83, 32 Sup. Ot. 356, 56 L. Ed. 610. 

In Riverside OU Co. v. Hitchcock, 190 U. S. 316, 324, 23 Sup. Ct. 
698, 702 (47 L. Ed. 1074), the court, in speaking of the action of the 
Secretary, said: 

"Whether he decided right or wrong is not the question. Having jurisdlc- 
tlon to décide at ail, he had necessarily jurisdiction, and it was his duty 
to décide as he thought the law was, and the courts hâve no power whatever 
under those circumstances to review his détermination by mandamus or in- 
junctlon." 

We think those décisions, in each of which it of course was recog- 
nized that arbitrary or merely ministerial acts may be controlled, are 
binding in this case. The Secretary, in the discharge of his duty, was 
required to interpret the act, and we are unable-to say that there is no 
real f oundation for the conclusion reached. Quality being a relative 
term, it would be going far to rule that the act did not authorize the 
Secretary to consider at ail the question of value. Had the act stopped 
with the words "and to hâve patented other sections of vacant public 
land of equal quality in said territory," there would hâve been more 
room for appellant's contention. The additional words, "as may be 
agreed upon with the Secretary of the Interior," lend themselves to 
the view that Congress intended to authorize the Secretary to pass upon 
the question of the relative values, of the relinquished and selected 
lands. Had the value of the base or relinquished lands in this case been 
$50 per acre, and the value of the lands tendered by the Secretary been 
of the value of only $20 per acre, could it hâve been contended that 
the railroad company was under obligation to accept the exchange, be- 
cause both tracts were classified as coal lands? We think not. The 
provision was for the mutual protection of the parties, and we are of 
the view that the conclusion reached by the Secretary was not arbitrary 
or capricious. 

[4] As to the contention of appellant "that the détermination [by 
the Secretary] must be with regard to the condition known to exist, and 
as evidenced by the records at the time the sélection in exchange is 
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filed," little need be said. In Cameron v. United States, 252 U. S. 
450, 40 Sup. Ct 410, 64 L. Ed. 659, decided by the Suprême Court of 
the. United States on April 19, 1920, the court ruled that — 

"A mluing îocatioii which has not gone to patent Is of no higher quality 
and no more immune from attack and Investigation than are unpatented 
claims under the homestead and klndred laws." 

In other words, until final action by the Secretary, the sélection in 
the présent case was open to investigation by the départaient. The coal 
deposits in the lands covered by that sélection were in the same con- 
dition when investigated as when the sélection was made, and it was 
open to the department, before final action, to détermine the extent 
and value of those deposits. Washburn v. Lane, 49 App. D. C. 52, 
258 Fed. 524. 

The decree is affirmed, with costs. 

AfiSrmed. 



SANTA FE PAC. R. CO. \. PAYNE, Seeretary of the Interior. 

(Court of Appeals of District of Columbla. Submitted May 6, 1920. Decided 

June 2, 1920.) 

No. 3341. 

Appeal from the Suprême Ciourt of the District of Columbla. 

Suit by the Santa Fé Paclflc Railroad Company agalnst Franklin K. Lane, 
Secretary of the Interior, and continued against John Barton Payne, hia sue- 
cessor in office. Decree for défendant, and plalntiff appeals. Afflrmed. 

■ Alexahder ÎBrltton aiid F. W. Cleinents, both of Washington, D. C, for aïk 
peliant. 
G B. Wright and a D. Mahaffle, both of Washington, D. C, for appelle*. 

ROBB, Associate Justice. The facts in this case do not dlfCer materially 
from those in the preceding case. No. 3340, between the same parties. 50 App. 
D, O. —, 267 Fed. 653. Our detision hère, therefore, must be the same as In 
that case, and accordingly the decree appealed from is affirmed, witb costs. 

Affirmed. 
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UNION PAC. R. CO. V. PERRINB. 

(Circuit Court of Âppeals, EIghth Circuit. July 15, 1920.) 

No. 6515. 

Evidence <S='323(4) — Testimony of value based on unauthenticated market 
record incompétent as hearsay. 

In an action for the value of hay alleged to hâve been negUgently de- 
stroyed by flre by défendant raiiroad company, where there was testimo- 
ny that the value of hay where destroyed was governed by the Kansas 
City market, testimony as to the marliet value of such hay In Kansas 
City on the day of the fire, based In one case on a bulletin and In the 
other on records, held hearsay and Incompétent, wher^ nelther the bul- 
letin nor record was authenticated or produced, and It was not shown 
by whom they were made. 

In Error to the District Court of the United States for the District of 
Nebraska : Joseph W. Woodrough, Judge. 

Action at law by E. Léon Perrine against the Union Pacific Raiiroad 
Company. Judgment for plaintifï, and défendant brings error. Re- 
versed. 

C. A. Magaw, of Omaha, Neb. (N. H. Loomis, Edson Rich, and T. 
W. Bockes, ail of Omaha, Neb., on the brief), for plaintifï in error. 

Thomas M. Morrow, of Scotts Blufï, Neb. (William Morrow, of 
Scotts Blufï, Neb., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. The Union Pacific Raiiroad Company 
complains of alleged errors in the trial of this action, which E. Eeon 
Perrine brought against it for alleged négligence in the construction, 
maintenance, and opération of one of its locomotives over its raiiroad, 
whereby, as he alleged, sparks from which were permitted and caused 
to escape and set fires, which on April 9, 1917, burned up 1,000 tons of 
alfalfa hay, a stack cover, and a hay carrier, which he owned and which 
lay alongside the north Une of the right of way of the company at Elm 
Creek, in Nebraska, to his damage in the sum of $24,148.29. The com- 
pany denied the négligence. There was a trial, a verdict, and a judg- 
ment against the company for $14,758.74. 

One of the principal issues at the trial was the value at the time of 
the fire of the alfalfa hay burned, and the company insists that there 
was prejudicial error in the admission of the testimony of Perrine and 
Jcteeves as to the market price and market value of hay at Kansas City 
at that time. There was substantial évidence at the trial that Elm 
Creek is in a country which produced large quantities of alfalfa hay in 
excess of the amounts there consumed ; that the plaintifï was engaged 
in grinding this hay mto alfalfa meal, and for that purpose had placed 
his mill and accumulated and stacked a large amount of this hay along 
the north side of the company's right of way ; that this hay had been 
purchased by him under contracts with the producers made during the 

<E=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe*' 
267 F.-^2 
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preceding nine months ; that the cpst of this hay to Mr. Perrine was 
about $10.25 per ton; that when it hâd been burned in the spring of 
1917 surplus alfalfa hay was not abundant in the country in the im- 
médiate vicinity of Elm Creek ; that there was no established open mar- 
ket for it there ; that the nearest open market was at Kansas City ; that 
the freight rate between Kansas City and Elm Creek' was $3 per ton, 
the cost of baling $1.75 to $2.25 per ton, and the cost of loading 50 to 
70 cents per ton. 

Mr. Reeves, a witness for Mr. Perrine, testified that he believed he 
bought for Mr. Perrine ail the hay that was burned ; that this hay, 
which was in stack at Elm Creek, which was burned, cost around 
$10.25 per ton; that hay to replace it could not be bought in the 
vicinity of Elm Creek; that the hay burned was reasonably worth 
$24 per ton at Elm Creek on April 9, 1917, when the hay was destroy- 
ed; that the market price of No. T alfalfa hay at Kansas City on that 
day was $24. On cross-examination he was asked when he was in 
Kansas City, and he answered that he was there in thé fall before 
the fire. Asked how he knew then, or who told him, what the market 
price of hay was in Kansas City, and other similar questions, he tes- 
tified that he got his information from the weighing scales office in 
Kansas City, when he went in there the other day. He was testify- 
ing on June 15 or 16, 1919, so that "the other day" was probably more 
than two years after the fire. Asked specifically who told him that 
hay was worth $24 per ton at Kansas City on April 9, 1917, he answered 
that he saw it without being told there in the office of the weighing 
scales. Asked, "AU you know about the market price of hay is what 
you saw on some bulletin at some scales; is that right?" He replied, 
"That is apparently right." Thereupon counsel for the défendant 
moved to strike out the testimony of this witness in regard to the 
market price of hay as being hearsay and not the best évidence. The 
court overruled the motion, the défendant excepted, and the witness on 
his redirect examination went on to testify that Kansas City or St. 
Louis set the market price for hay. 

Mr. Perrine testified that the Kansas City market on No. 1 alfalfa; 
shown by actual sales on April 9, 1917, was $24 per ton. Asked how 
he knew what the market price vvas there on that day, this coUoquy 
followed: 

"A. Because I looked up the records, the original records, on that. 

"Q. Because you loolced at some records, and what somebody told you about 
Itî A. The record Is the best évidence In the world. 

"Q. Well, just answer my question. A. I looked at the records and know 
from that. 

"Mr. Magaw : Wé now mpve to strike out the testimony of the witness as to 
value in Kansas City, for the reason that It Is based on hearsày and is not 
the best évidence. 

"The Court : Objection overruled. My understandlng of the law is that 
one who examines the record may testify as to Its contents. 

"Mr. Magàw : We renew the objection on the ground that it is not the best 
évidence. We are certainly entitled to hâve that record and an ôpportunity 
to cross-examine on it. 

"The Court : Objection overruled. 

"(Exception allowed.)" 
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What the fugitive bulletin Reeves saw or the records Perrîne looked 
up were, who made them, whether those who saw and heard the mak- 
ing of the sales at Kansas City on April 9, 1917, or others to whom 
the eyewitnesses told or wrote what they saw or heard, and whether 
those who made the bulletin or those who made the records correctly 
made or printed therein what they saw or heard, or what was told or 
written to them concerning the sales of alfalfa hay on the open mar- 
ket at Kansas City on April 9, 1917, no one came to testify, and on 
this subject the record contains no évidence. 

This is an action at law between Mr. Perrine and the Union Pacific 
Company. The fugitive bulletin Reeves saw more than two years after 
npril 9, 1917, and the nameless records Perrine looked up, were not 
made by the company or by any one in privity with it, and it never ad- 
mitted their correctness. Written hearsay is not more compétent than 
spoken hearsay. The enforcement of the rule that hearsay is incompé- 
tent évidence is essential to the préservation of the liberty of the per- 
son and the rights to property. Its enforcement is not discretionary 
with the courts, and its violation is fatal error. Whoever may hâve 
made the bulletin or the nameless records, they were made by Etrangers 
to the parties to this suit, they were mère narratives of past transac- 
tions, and the rule against hearsay. sternly forbids the réception as év- 
idence of the répétition of the unverified narratives of strangers, wheth- 
er oral or written, to détermine the issues between litigants, and requires 
that only under the solemnity of an oath or affirmation of the strangers 
whose statements are offered, and then only after due notice and an 
opportunity to hear their testimony and to cross-examine them, shall 
their story become évidence against a litigant. 

Neither the bulletin which Reeves saw nor the records which Per- 
rine looked up were compétent évidence of the market price of alfalfa 
hay ïh Kansas City on April 9, 1917, because the strangers who made 
them had not testified in the présence and subject to the cross-examina- 
tion of the défendant that they contained true narratives of the sale of 
alfalfa hay or of the market price thereof at Kansas City on April 9, 
1917. Board of Commissioners v. Keene Five-Cent Savings Bank, 108 
Fed. 505, 510, 47 C. C. A. 464 and cases there cited; Edwards v. Bâtes 
County, 99 Fed. 905, 906, 40 C. C. A. 161, 162; Thomas v. United 
States, 156 Fed. 897, 914, 915, 84 C. C. A. 477, 494, 495, 17 L. R. A. 
(N. S.) 720; Heath v. Waters, 40 Mich. 457, 471 ; Sperry v. Moore's 
Estate, 42 Mich. 353, 361, 4 N. W. 13. Nor, if they had been thus 
verified, would the testimony of Reeves or Perrine to their contents 
hâve been compétent, in the absence of proof that the bulletin and the 
records had been lost, or that it was impracticable to produce them or 
legally authenticated copies of them in évidence, because they were 
better évidence of their contents than the testimony of those who saw 
them. 

Counsel for Mr. Perrine attempts to meet the objections to the ad- 
mission of this hearsay testimony by the argument that Reeves, the 
buyer, and Perrine, the owner, of the hay that was burned, were com- 
pétent to testify to the value of this hay at Elm Creek, on account of 
their relation to it and their expérience in buying and dcaling in it in 
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Nebraska. Let their competency so to testify be conceded. That is 
not the question presented hère. The motions were not to strike out 
their testimony to the value of the hay at Elm Creek. They were to 
strike out their testimony to the market price and market value of 
alfalfa hay at Kansas City. They had testified to the market price and 
market value of hay at no other point, and their only means of knowl- 
edge of the market price and value at that city were the bulletin and 
the records. It was clear error to refuse to grant the motion to strike 
out their testimony on that subject. 

Counsel for Mr. Perrine also contends that the judgment should not 
be reversed on account of thèse errors, because after the court had 
permitted the introduction of the incompétent évidence presented by 
the plaintiff, which has been considered, the défendant introduced an 
incompétent clipping from an Omaha newspaper purporting to disclose 
the sales of alfalfa hay at Omaha for $21 or $22 per ton on April 3 
or 4, 1917, and because, if those priées should be taken as the value of 
the hay burned, the judgment was less than it should bave been ; but 
that clipping was not the only or the most persuasive évidence for the 
Company. There was the testimony of Reeves that the burned hay cost 
Mr. Perrine about $10.25 per ton, and the testimony of several wit- 
hesses for the défendant that its value at Elm Creek when it was burn- 
ed was from $10.50 to $14 per ton. An examination of the évidence 
has satisfied that the évidence on this subject of value is too conflicting 
to justify a court in drawing from it any basis for a computation that 
would indicate that the testimony erroneously received was not in* 
jurions to the company. On the other hand, the witnesses for Mr. Per- 
rine testified that there was no market for alfalfa hay at Elm Creek at 
the time of the fire, that the nearest market was at Kansas City, and 
that the Kansas City market set the price at Elm Creek, subject to 
proper allowances for freight, baling, and loading. The value of this 
hay was one of the most important issues in this case, and the record 
leaves no doubt that the réception of the mcompetent hearsay testimony 
of Perrine and Reeves must hâve been prejudicial to the défendant, and 
that on account of it a new trial should be directed. 

Other alleged errors in the trial of this case bave been discussed by 
counsel, but they are conditioned by the state of the évidence, which 
will undoubtedly be very différent at the next trial, and for that rea- 
son a discussion of them is omitted. 

Let the judgment below be reversed, and let a new trial be directed. 
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WARNER et al. v. CITIZENS' NAT. BANK et aL 

(Circuit Court of Appeals, Eighth Circuit. July 7, 1920.) 

No. 5364. 

1. Banks and banking <^=>250{3) — Judgment against national bank fixes stock- 
holders" liabUity. 

Rendition of a judgment against a national bank, wliicti bas gone Into 
voluntary liquidation, and the return of an exécution thereon unsatisfled, 
fixes tlie liability of the stockholders for its payment, and a cause of 
action against them accrues from the date of such return. 

Z. Co'Urts <S=>37.5 — Limitations of state statute usually foUowed in equîty. 

While State statutes of limitation do not apply to sults in eqiiity in the 
fédéral courts, they are usually foUowed by analogy, where there is no 
showing on either side that to follow or not to follow the statute would 
be inéquitable. 

3. Limitation of actions <@=^130(7) — ^Right to extenâon because of dismissal 
of prior suit. 

In View of Act June 30, 1876, c. 156, § 2 (Comp. St. § 9807), provldlng 
for enforcement of the liability of stockholders of a national bank by bill 
in equity in a fédéral court, the bringing of an action therefor in a state 
court held so manifestly unauthorized that the complainant was not en- 
tltled to the benefit of Rev. Laws Okl. 1910, § 4662, permitting the bringing 
of a new action on a cause of action barred by limitation, where a prior 
action bas been dismissed otherwise than on the merits. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by Fred W. Warner and j. A. Jackson, copartners as 
Warner & Jackson, against the Citizens' National Bank and others. 
Decree for défendants, and complainants appeal. Affirmed. 

Albert C. Fordham, of Chicago, 111., W. F. Wilson and John Tomer- 
lin, both of Oklahoma City, Okl., and Thomas Francis Howe, of 
Chicago, 111., for appellants. 

J. G. Rails, J. M. Humphreys, and J. H. Gernert, ail of Atoka, Okl., 
for appellees. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. The appellants commenced this action 
against appellees February 27, 1917, as judgment creditors of the Citi- 
zens' National Bank, one of the appellees, for the purpose of enforcing 
the stock liability of the other appellees as shareholders of said bank. 
Section 5220, R. S. U. S. (Comp. St. § 9806), and section 2, Act Cong. 
June 30, 1876, 19 Stat. 63 (Comp. St. § 9807). The bank, according to 
the allégations of the complaint, had gone into voluntary liquidation on 
or about July 22, 1906, paying ail its creditors in full, except appellants, 
who had, before the shareholders voted to go into voluntary liquidation, 
commenced an action against it, in which, on December 8, 1908, they 
recovered a judgment in the sum of $7,619.40. The bank appealed 
from said judgment to the Suprême Court of Oklahoma, where the 

^=Foi other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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same was affirmed (33 OkI. 692, 127 Pac. 388), the mandate of said 
court having been filed in the trial court May 12, 1913. No superse- 
deas was granted on the appeal, and on July 26, 1909, appellants caused 
an exécution to issue which was retumed unsatisfied in whole or in 
part. After- the affirmance of the judgment, and some time in 1913, an 
alias exécution was issued, which was also returned unsatisfied in 
whole or in part. Subsequently, on September 9, 1914, appellants com- 
menced an action in the district court of Atoka county, Okl., against 
appellees, asking for the same relief as prayed for in the présent action, 
which action was by the court dismissed without préjudice on November 
27, 1916. The court below dismissed the complaint in this action on 
motion of appellees other than the bank, for the reason that appellants 
had been guilty of lâches. Section 2 of the Act of June 30, 1876, above 
referred to, provides that the liability of shareholders declared by sec- 
tion 5151, R. S. U. S., may be enforced by any creditor by bill in equity 
in the nature of a creditors' bill, "in any court of the United States hav-' 
ing original jurisdiction in equity for the district in which such asso- 
ciation may hâve been located or established." Section 4657, Rev. 
Laws of Oklahoma of 1910, provides : 

"Civil actions, other than for the recovery of real property, càn only be 
brought wîthln the following perlods, after the cause of action ghall hâve 
accrued, and not afterwards: • ♦ * (2) Withln three years: An action 
upon a contract express or Implied, not In wrltlng ; an action upon a llablllty 
created by statute, other than a forfelture or penalty." 

It is admitted by counsel for appellees that the liability of the share-i 
holders is a liability created by statute ; therefore, in the absence of any 
statute of limitations prescribed by the United States, section 4657 
above mentioned is to be considered by analogy jn determining the 
question of lâches. Laying aside the provisions of section 5251, Rev. 
Laws of Oklahoma of 1910,. for the présent, it plainly appears that the 
statute of limitations prescribed by the laws of Oklahoma in actions at, 
law where the liability is created by statute had run before this action 
was commenced. 

[1] We are of the opinion that appellants' cause of action against 
the shareholders accrued as of the date of the return of either the first 
or alias exécutions unsatisfied, it being immaterial which date is select- 
ed. In either event the time prescribed by the statute of limitations of 
Oklahoma iû actions at law had expired. The return of the exécutions 
unsatisfied showed that the bank had rio assets from which the judg-» 
ment could be satisfied ; therefore the liability of the shareholders in 
a sufficient amount to pay the judgment became absolutely fixed not 
later than the return of the exécutions unsatisfied. The judgment 
was an order of a: court of compétent jurisdiction and took the place 
of an assessment by the Comptroller of the Currency in cases where the 
affairs of an insolvent bank are being liquidated. Scovill v. Thayer, 105 
U. S. 143, 26 L. Ed. 968 ; Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 
739, 33 L. Ed. 184; Glenn v. Liggett, 135 U. S. 533, 10 Sup. Ct. 867, 
34 L. Ed. 262; Glenn v. Marbury, 145 U. S. 499, 12 Sup. Ct. 914, 36 
L. Ed. 790; McDonald v. Thompson, 184 U. S. 71, 22 Sup. Ct. 297, 
46 L Ed. 437; Studebaker v. Perry, 184 U. S. 258, 22 Sup. Ct. 463, 
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46 L. Ed. 528; McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 410, 
49 L. Ed. 702, 3 Ann. Cas. 500; Rankin v. Barton, 199 U. S. 228, 26 
Sup. Ct. 29, 50 L. Ed. 163; Deweese v. Smith, 106 Fed. 438, 45 C. C. 
A. 408, 66 L. R. A. 971 ; Rankin v. Miller (D. C.) 207 Fed. 602. 

[2] The amount of each shareholder's hability could only be deter- 
mined after trial, but Hability in some amount became fixed when it 
appeared the bank had no assets. The statute of limitations prescribed 
by the state of Oklahoma, of course, does not apply to suits in equity 
in the fédéral courts ; but such statutes are generally followed by anal- 
ogy in cases in equity, where there is no showing on either side that 
to follow or not to follow the statute would be inéquitable. The 
true rule in such cases was stated by this court in Kelley v. Boettcher, 
85 Fed. 55, 29 C. C. A. 14, as follows : 

"When a suit Is brought within the time fixed by the analogous statute, the 
burden Is on the défendant to show » * • that extraordinarj circum- 
stances exist which require fhe application of the doctrine of lâches; and, 
when the suit Is brought after the statiitory time bas elapsed, the burden is 
on the complainant to show, by suitable averments in bis bill, that it would be 
inéquitable to apply it to bis case." 

The same doctrine is approved in the following cases: Wagner 
V. Baird, 7 How. 234, 12 L. Ed. 681; Godden v. Kimmell, 99 U. S. 
201, 25 L. Ed. 431 ; Wood v. Carpenter, 101 U. S. 135, 139, 25 L. Ed. 
807 ; Rugan v. Sabin, 53 Fed. 415, 420, 3 C. C. A. 578 ; Woodlaw R. & 
D. Co. V. Hawkins, 186 Ala. 234, 65 South. 183, 186; Fowier v. 
Ala. Iron & Steel Co., 164 Ala. 414, 51 South. 393; Southern States 
Pire Ins. Co. v. Kelley, 186 Ala. 259, 65 South. 328, 329. 

There is no showing whatever by the appellants in their complaint 
that it would be inéquitable to apply the doctrine of lâches in their 
case. If appellants had any valid reason or excuse for not bringing 
their action within the statutory time, they should hâve set thèse facts 
forth in their complaint, as the burden was upon them. As was said 
by this court in Boynton v. Haggart, 120 Fed. 830, 57 C. C. A. 312: 

"When a suit Is brought after the time fixed by the analogous statute, the 
burden is on the complainant to plead and prove that it would be inéquitable to 
apply it to his case, and when a suit is brought within the statutory time for 
the analogous action at law, the burden Is on the défendant to show, either 
f rom the face of the bill or by his answer, that extraordinary circumstances 
exist, which require the immédiate application of the doctrine of lâches." 

[3] Appellants, however, claim the benefit of section 4662, c. 60, Rev. 
Laws of Oklahoma, which reads as follows : 

"lAniitation of New Action. — If any action be commenced within due time, 
and a judgment thereon for the plaintifE be reversed, or if the plaintiff fail 
in such action otherwise than upon the merits, and the time limited for the 
same shall hâve expired, the plaintiff, or, if he die, and the cause of action 
survive, his représentatives, may commence a new action within one year after 
the reversai or failure." 

ît is insisted that the commencement of the action in the Atoka 
county district court and the dismissal thereof without préjudice on 
November 27, 1916, gave appellants the benefit of the section quoted, 
and that under its provisions the présent action was commenced be- 
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fore the bar of the state statute of limitations arose. In view of the 
requirements of the fédéral statute that an action to en force the lia- 
bility of Shareholders shall be commenced in any court of the United 
States having original jurisdiction in equity for the district in which 
such association may hâve been located or established, we are of, the 
opinion that the commencement of the action by appellants in the 
Atoka county district court did not give them the benefit of section 4662 
above quoted. In Smith v. McNeal, 109 U. S. 426, 3 Sup. Ct. 319, 
27 L. Ed. 986, the Suprême Court said : 

"Cases might be supposed perhaps, where the want of jurisdiction in the 
court was so clear that the bringing of a suit therein would show such gross 
négligence and indifférence as to eut the party o£f from the beneflt of the sav- 
ing statute, as If an action of ejectment should be brought in a court of ad- 
miralty, or a bill In equity should be filed before a justice of the peace." 

The want of jurisdiction in the state court was so manifest that 
the bringing of the action in that court must be held to hâve been 
grôss négligence or indifférence. The case of United States, for the 
Use of the Gibson Lumber Co. v. L. E. Boomer et al., 183 Fed. 726, 
106 C. C. A. 164, was an action to recover upon a bond given by prin- 
cipal and sureties to the United States in order to secure the f aithf ul 
performance of a contract, made between the United States and L. E. 
and E. R. Boomer, for furnishing labor and materials for the con- 
struction and completion of additions to officer's quarters at the New 
Ft. Lyon, Colo., Naval Hospital grounds. The statute giving the right 
of action was Act Feb. 24, 1905, c. 778, 33 Stat. 811 (Comp. St. § 6923). 
This statute authorized the bringing of à suit in the name of the United 
States in the Circuit Court of the United States in the district in which 
the contract to secure the performance of which the bond was given 
was to be performed and executed. One of the grounds of demurrer 
to the complaint filed was that it appeared therefrom that the action 
had not been commenced within one year after the performance and 
final settlement of the contract, as the law provided. It did appear 
from the complaint that the action was not commenced within one 
year after the performance and final settlement of the contract be- 
tween I,. E. and E. R. Boomer and the United States, and therefore 
not within the time fixed by law. It also appeared, however, that a 
similar action had been commenced in the district court of Colorado 
in and for the county of Bent within the time provided by law. The 
action in the state court was dismissed. Under this state of facts the 
appellants claimed the benefit of section 4644, vol. 2, Mills* Ann. St. 
Colo., which, generally speaking, and so far as the point now under 
considération is concemed, was similar to the Oklahoma statute; but 
it was decided by this court that the action commenced in the state 
court of Bent county was so clearly and plainly unauthorized that it 
could not be held to be the commencement of an action within the 
meaning of the statute. 

The bank did not join in the motion to dismiss, but judgment was 
prayed against it in the amount of the state court judgment. The judg- 
ment of dismissal should be limited to the appellees who joined in the 
motion to dismiss, and, as thus modified, affirmed ; and it is so ordered. 
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SwilTH V. UNITED STATES (two cases). 
THOMPSON V. SAME. 

(Circuit Court of Appeals, Eighth Circuit. June 28, 1920.) 
Nos. 5245, 5246, 5380. 

1. Criminal law 'S=»1048 — Exceptions necessary for appeal. 

Wliile under rule H of the Circuit Court of Appeals (188 Fed. Ix, 109 
O. C. A. ix) tlie court may notice a plaln error not assigned nor excepted 
to, it is only in a clear case, to prevent a miscarriage of justice, that it 
wlll consider an alleged error not called to the attention of and not passed 
on by tlie trial court, and if it appears from tlie entire record that the 
accused is clearly guilty, errors not excepted to will aflord no ground for 
reversai. 

2. Post oEBce <S=»48(4) — Indictment for using mails to defraud need not charge 

that scheme was intended to be so efTected. 

Under Criminal Code, § 215 (Comp. St. § 10385), an indictment for us- 
ing the mails to defraud need not charge that the scheme to defraud de- 
vised by défendants was intended to be effected by the use of the mails ; 
but It is sufflcient to allège that they were used for the purpose of execut- 
Ing such scheme. 

8. Criminal law <@=»427(3) — Order of proof as to consjrirator's acts discretionr 
ary. 

On trial of numerous défendants for conspiracy to use the mails to de- 
fraud, tentative admission of évidence of overt acts by some of the de- 
fendants in advance of proof Connecting them with the conspiracy held 
within the discrétion of the courf. 

4. Conspiracy «^='45 — Wide latitude allowed in introduction of évidence. 

In prosecutions for conspiracy, great latitude is aUowed In the intro- 
duction of circumstantial évidence. 

5. Conspiracy "ês^SZ — To use mails to defraud held established. 

A conviction of conspiracy to use the mails to defraud held sustained 
by évidence showing that défendants organized a corporation to raise and 
deal in live stock, purporting to hâve a capital of $200,000, but of which 
little or none was paid in by them, that they freely used the mails in 
advertîsing the ownership by such corporation of a large number of 
horses running on the range in Arizona, and sold and gave bills of sale 
for over 17,000 head, falsely representing them to be valuable animais and 
çasy to capture, whereas they never owned to exceed 500 horses, which 
were small, wild broncos, of little value. 

6. Criminal law "5=1186(4) — Conviction warranted on whole case reversed 

only for substantial error. 

Where the guilt of a défendant is clearly established on the whole case, 
errors in the admission or exclusion of évidence must be substantlal and 
clearly prejudicial, to warrant a reversai therefor. 

In Error to the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Criminal prosecution by the United States against J. Sidney Smith, 
Charles M. Thompson, and C. A. Smith. Judgment of conviction, 
and défendants bring error. Affirmed. 

John Lee Webster, of Omaha, Neb., for plaintifïs in error. 
Howard Saxton, Sp. Asst. U. S. Atty., of Omaha, Neb. (T. S. 

^=>For other cases see eame topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Allen, U. S. Atty., of Lincoln, Neb., on the brief), for the United 
States. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The plaintiffs in error, referred to 
hereinafter as the défendants, prosecute thèse writs of error to se- 
cure a reversai of the conviction and sentences for violating section 
37 of the Pénal Code (Comp. St. § 10201), conspiring to viola te sec- 
tion 215 of the Peiial Code (section 10385). There were a large num- 
ber of other persons charged as défendants in the indictment; some 
werè dismissed, and a number of others were tried with the défend- 
ants and found guilty; but thèse three plaintiffs in error are the only 
défendants prosecuting writs of error. While a separate writ of er- 
ror was secured by each of them, they were submitted on one record 
and argued as one cause; the évidence against ail being practically 
the same. 

The indictment contains only one count, and charges the défend- 
ants with conspiring in the county of Douglas, in the Omaha divi- 
sion of the district of Nebraska to violate section 215 of the Pénal 
Code, in devising and intending to devise a scheme and artifice to 
def raud ail such persons who could or might be induced by means of 
the fraudulent and false device, représentations, prêteuses, and prom- 
ises, hereinafter mentioned, to become purchasers of horses from the 
U. S. Live Stock Company, a corporation organized under the laws of 
the State of Nebraska; that for the purpose of carrying the fraudu- 
lent scheme into effect they placed and caused to be placed in the 
post office of the United States at Omàha, Neb., and in divers other 
post offices of the United States, to be sent and delivered by the post 
office establishment of the United States, certain letters, writings, and 
advertisements in newspapers. It then describes the fraudulent scheme 
and artifice to hâve been that the conspirators organized and caused 
to be organized a corporation under the laws of the state of Ne- 
braska, in the name of U. S. Live Stock Company, having its prin- 
cipal place of business at Omaha, in the state of Nebraska, with a pre- 
tended capital stock of $200,000, which they would fraudulently and 
falsely claim and represent to be of the value of $200,000; that th© 
nature of the business to be transacted by said corporation would be 
to buy, sell, breed, and raise live stock of ail kinds and descriptions, 
and engage in certain other businesses, not necessary to set out; that 
they then pretended to be the owners of large number s of horses, lo- 
cated on a range in Coconino county, state of Arizona ; that they 
would represent the horses were of a value of not less than $50 per 
head, averaging in weight from 900 to 1,200 pounds and upward ; that 
said horses were in part Percheron, Hamiltonian, and Belgian breeds, 
and among them were a number of valuable stallions; that said 
horses were running wild' upon the said range, but were easily ac- 
cessible, and could be readily caught and reduced to possession at 
very little expense by purchasers; that they would make pretended 
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sales of said horses, in large numbers, to ail such persons as might 
therehy be induced to purchase the same, and thereupon would exé- 
cute a prelended bill of sale in the name of said corporation and in 
the names of some of the défendants, in which bill of sale the horses 
pretended to be sold would be described as from 2 to 3 and 6 to 8 
years old, sound and free from blemish and disease, weighing from 
900 pounds upwards, free from ail incumbrances, on said range in 
Coconino county, Ariz., and to be gathered and loaded at the expense 
of the purchasers. 

It is then charged that the capital stock of said corporation was of 
little or no value, and was not intended to be any part of the business 
to be transacted by it, as stated in the articles of incorporation ; that 
neither of the défendants, nor the U. S. Live Stock Company, owned or 
possessed any considérable number of horses in said Coconino county, 
Ariz., nor elsewhere; that they owned less than 500 horses, which 
had been running wild upon said range for many years, were prac- 
tically worthless, even if they could be secured, ail of said horses be- 
ing so wild and untamable as to render it impossible to secure them, 
and ail of which were at the time incumbered for more than their 
value; that there were no horses of Percheron, Hamiltonian, or 
Belgian breeds, or any stallions of any appréciable value; that ail of 
the représentations made by them to purchasers were false, as they 
well knew, and were intended by the conspirators for the fraudulent 
purpose, to deceive intending purchasers, and defraud them of large 
sums of money and property of great value. It then charges 12 overt 
acts of the use of the mails, naming persons to whom the letters were 
sent through the mails, and advertisements in a number of newspapers 
published in a number of cities in différent Western states, which were 
largely circulated through the mails. 

A demurrer to the indictment was by the court overruled, and upon 
a trial to a jury a verdict of guilty was returned against thèse de- 
fendants and a number of others, who are not prosecuting writs of 
error. 

[ 1 ] Af ter the granting of the writs of error, the défendants applied 
to this court for leave to file additional assignments of error, which- 
was denied. Notwithstanding this déniai, counsel for défendants in 
their hriefs and oral arguments relied almost entirely upon thèse as- 
signments of error, which are no part of the record. This is not per- 
missible. Kreuzer v. United States, 254 Fed. 34, 165 C. C. A. 444. 

Under rule 11 (188 Fed. ix, 109 C. C. A. ix) the court, at its option, 
may notice a plain error not assigned. Nor will the court refuse to 
notice a substantial error committed during the trial, when the ac- 
cused's liberty is involved, although no exceptions were taken, nor in- 
cluded in the assignment of errors. But it is only in a clear case, to 
prevent a miscarriage of justice, that an appellate court will consider 
an alleged error, not called to the attention of, and not passed on by, 
*ihe trial court. Gillette v. United States, 236 Fed. 215, 149 C. C. A. 
405. If it appears from the entire record that the accused is clearly 
guilty, errors not excepted to will aflford no ground for reversai. It 
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was so held by this court in the late case. Williams v. tJ .S. (C. C. A.) 
265 Fed. 625. 

[2] The ground upon which counsel for défendant relied for the 
demurrer to the indictment was that it fails to charge that the scheme 
to defraud, devised by the défendants, was intended to be effected by 
the use of the post office establishment of the United States, although 
it charged that, for the purpose of executing it, newspapers and let- 
ters were placed and caused to be placed by them in the post office of 
the United States to'be carried by the post office establishment to cer- 
tain persons named in the indictment. While under section 5480, Rev. 
Stat, as amended in 1889, it was necessary to so charge, section 215 
of the Pénal Code, in force at the time the acts charged were com- 
mitted, does not require it. It is sufficient if the fraudaient scheme 
and artifice has been devised and the mails of the United States are 
uséd for the purpose of carrying it into effect. United States v. 
Young, 2Z2 U. S. 155, 34 Sup. Ct. 303, 58 L. Ed. 548; Stockton v. 
United States, 205 Fed. 462, 123 C. C. A. 530, 46 L. R. A. (N. S.) 936; 
United States v. Maxey (D. C.) 200 Fed. 997. 

[3] It is next claimed that the court erred in permitting witnesses 
to testify as to overt acts of the défendants, or some of them, before 
the conspiracy had been established by proper évidence. But the court, 
in overruling the objections of the défendants to that testimony, ad- 
mitted it only tentatively, saying : 

"The only position the court can take at thls time is to admit the testimony 
which appears to be relevant, and allow the défendants exceptions, and that 
our attention will be called to any link in the testimony, or any insuffieiency In 
the Connecting up of the links of the government's testimony. And it seems 
to me important that some record be kept by the counsel for défendants, and 
the court's attention called, if the testimony is not connected up." 

In another instance the court, in overruling a similar objection, said, 
"I assume that the government will connect him up with the de- 
fendants ;" to which the counsel for the government replied, "We will 
certainly do so ;" and later did connect the défendant objecting with 
the other défendants. This was a matter of judicial discrétion, with 
which appellate courts will not interfère. Kansas City Star v. Carlisle, 
108 Fed. 344, 366, 47 C. C. A. 384; Spencer v. Read, 217 Fed. 508, 516, 
133 C. C. A. 360, 368. 

[4] In prosecutions of this nature, great latitude in the introduction 
of testimony is allowed, as in most instances the offense can only be 
established by circumstantial évidence. In Williamson v. United 
States, 207 U. S. 425, 451, 28 Sup. Ct. 163, 52 L. Ed. 278, the court 
quoted with approval from Holmes v. Goldsmith, 147 U. S. 150, 164, 
13 Sup. Ct. 288, 292 (37 L. Ed. 118): 

"As has been frequently said, great latitude Is allowed in the réception of 
circumstantial évidence, the aid of which is constantly reauired, and therefore, 
where direct évidence of the fact is wanting, the more the jury can see of the 
surrounding facts and circumstances, the more correct their judgment is like-i 
ly to be. 'The competency of a collatéral fact to be used as the basls rf legiti- 
mate argument is not to be determined by the conclusiveness of the Infer-' 
ences it may afford in référence to the litigated fact. It is enough if thèse 
may tend, even in a slight degree, to elucidate the inquiry, or to assist, thoughl 
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remotely, to a détermination probably founded in truth.' • • • The modem 
tendency, both of législation and of tlie décision of courts, is to give as wlde 
a scope as possible to the investigation of facts. Courts of error are especially 
unwilling to reverse cases, because unimportant and possibly irrelevant tes- 
timony may hâve crept in, nnless there is reason to think that practical Injus- 
tice has been thereby caused." 

No exceptions were taken to the charge of the court, and a careful 
reading of it convinces that no error was committed by the court. 
The law was stated correctly, and the issues of fact fairly and im- 
partially submitted to the jury. The only spécial request made on be- 
half of the défendants, and hy the court denied, was for a directed 
verdict of not guilty. Without setting out the voluminous testimony 
(the trial lasted 24 days), we are convinced that there was substantial 
— in fact, we may say conclusive — évidence of the guilt of the défend- 
ants. 

[5] Briefly stated the évidence established the following facts: The 
défendants organized a corporation under the name of the U. S. Live 
Stock Company, having its principal place of business in Omaha, Neb.. 
with a pretended capital stock of $200,000, very little of which, if 
any, was paid in by the défendants, who organized the corporation, al- 
though some of the stock was sold to other parties on misrepresen- 
tations as to its value. The purpose of the corporation, as stated in 
the articles of incorporation, was to raise and sell live stock and en- 
gage in other businesses. They thereupon advertised in a number of 
newspapers published in several Western states, having a gênerai cir- 
culation through the mails, that they had range horses for sale for 
cash or exchange for lands. The horses were represented as heavy, 
flat-boned, easily broken, weighing from 900 to 1,200 pounds. They 
never owned over 500 horses on the range in Arizona, where the horses 
offered for sale were claimed to be, yet they sold over 17,000 horses, 
realizing considerably over $100,000 in money and property. Bills of 
sale were executed to the purchasers, giving différent brands ; each 
bill of sale containing, in addition to the brand mentioned, the state- 
ments : 

''Ur any othpr horses in any brand I own on the range. • » » The above 
horses are sold running on thp range in Coconino county, Arizona, and are to 
be gathered and loaded at the second party's [the purchaser's] expense. 
* * * It is fnrther nnderstood that other parties having horses in the 
above bands of horses hâve the same rights to gather their horses as the party 
01 the second part." 

There were a large number of letters sent through the mails by the 
défendants, some in the name of the U. S. Live Stock Company, oth- 
ers in the name of the Omaha Land & Investment Company, another 
corporation controlled by them, and some in the names of some of 
thèse défendants. Most of the letters were in reply to inquiries from 
parties, who had read the advertisements published in the newspapers, 
which were received through the mails; that, for the purpose of in- 
ducing the intending purchasers to buy thèse horses, they had photo- 
graphs taken of a number of fine large horses, none of which were on 
or from the range in Arizona. At the time thèse photographs were 
taken no brands were on thèse horses, and the évidence shows thèse 
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ëùpposed brands were scratched otl the plates after the photographs 
hàd been taken and before they were developed. Thèse photographs 
were shown to many of the purchasers, and represented to be true 
pictures of the horses offered and sold to them. It is also in évidence 
that those horses which were on the range were wild, small broncos ; 
that it was hard to catch them; that less than 50 of them were ever 
captured, and they proved to be of little value. 

[8] It is conclusively estabhshed that thèse défendants, and several 
of the others in the indictment, who were also found guilty, but did 
not prosecute writs of error, acted in concert in pursuance of agree- 
ments, and that in order to carry out the fraudulent scheme the United 
States mails were freely used by them. The évidence of the guilt of 
thèse défendants was so conclusively established that, even if there 
had been some error in the admission of évidence, and we do not hold 
that there was, the modem law so clearly stated by Judge Hook in 
Williams v, United States (C. C. A.) 265 Fed. 625 (opinion filed April 
29, 1920), applies. Judge Hook there said: 

"Whether préjudice results from the erroneous admission of évidence at a 
triai Is a question that should not be considered abstractly or by way of de- 
tachment. The question is one of practical effect,.when the triai as a whole 
and ail the circumstances of the proofs are regarded. * * * It is manifest 
that he was not prejudlced by the admission of the testlmony to whlch référ- 
ence has been made." 

This conclusion makes it unnecessary to consider whether the testi- 
mony objected to was relevant or material. We find no error in the 
record, and the judgments are afifirmed. 



McNUTT V. UNITED STATES. 

(arcuit Court of Appeals, Eighth Circuit. July 15, 1920.) 
No. 5539. 

1. Criimnal law <S='lft30(l), 1048, 1129(1) — AppeIIat« court may review, al- 

though errors are informally presented. 

Whlle it is the gênerai rule that objections and exceptions are neces- 
sary to entitle a party to review the judgment, In crlminal cases, where 
the life or liberty of a citizen is at stake, the courts of the United States, 
in the exercise of a sound discrétion, may notice and relieve from radical 
errors in the trial, which appear to hâve been serlously prejudicial to the 
rights of défendant, although the questions they présent were not prop- 
erly raised or preserved by objection, exception, request, or assignment of 
error. 

2. Crimiual law <S^656(S) — Court's remariis as to witness' inconsistency held 

prejudicial. 

The action of a court in remlndlng a witness for the prosecutlon, who 
made a statement favorable to défendant and not in agreement with a 
prevlous affldavlt he had signed, of the penalty for perjury, on which the 
witness changed his testlmony. In the présence of other witnesses and the 
jury, held so calculated to intimidate other witnesses and to préjudice the 
jury as to deprive défendant of thè fair and Impartial trial to which he 
was entltled. 

iS=9For other cases aee same topic & KEY-NUMBSR In aU Key-Numbered Digests & Indexi?« 
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3. Crimînal law <8=»658^Committii»g defendant's witness for perjury in prés- 

ence »f jury prejudicîal error. 

The commitinent for perjury of, or the direction to flle an InformatioD 
for perjury against, a défendant or one of his wltnesses, in the présence 
of the jury during the trial of a criminal case against him, is prejudi- 
cîal error. 

4. Internai revenue <^=>47 — Evidence held insufiScient to sliow carrying on 

business of retaîl liquor dealer witliout paying tax. 

A conviction for carrying on the business of retall liquor dealer, with- 
out paying the spécial tax, held not sustained, where it dld not appear 
that défendant had any appliances of a liquor dealer or held himself ont 
as such by offerlng it for sale, and the only évidence of a sale was that of 
a witness who testified to buying lîquor, of a kind not stated, on two 
occasions at the boardlng house kept by défendant, but that it was dark 
and he was not sure from whom he obtained it. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Criminal prosecution by the United States against W. C. McNutt. 
Judgment of conviction, and défendant brings error. Reversed. 

M. E. Dunawray, of Little Rock, Ark. (Gardner K. Oliphint, of Little 
Rock, Ark., on the brief), for plaintiff in error. 

June P. Wooten, U. S. Atiy.,c>f Little Rock, Ark. (R. W. Wilson, 
Asst. U. S. Atty., of Monticello, Ark., on the brief), for the United 
States. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The writ in this case charges errors in 
the trial of the défendant below for carrying on the business of a re- 
tail liquor dealer without having paid the spécial tax of $25, as required 
by law. He was convicted and sentenced to pay a fine of $100, and 
to be imprisoned in the penitentiary for 18 months. 

When his case was called for trial, he entered the plea of not guilty. 
He was then asked if he had counsel to represent him, and he answered 
that he had not. He was next asked if he desired the court to appoint 
counsel to represent him, to which he replied that he was not guilty 
of the offense charged against him, that he did not think it was neces- 
sary for him to hâve counsel to represent him in the case, and that he 
did not wish the court to appoint counsel for him. Thereupon he was 
tried without counsel. He did not make any objections or take any 
exceptions to any testimony or to any rulings of the court, he did not 
cross-examine any of the witnesses, nor did he take any part in the 
trial, except that he took the stand, was duly sworn, and testified that 
he never sold any whisky or intoxicating liquor to Roy Paine, a wit- 
ness for the government, or to any one else, but that he did bring a 
carload of whisky into the city of Little Rock with the intent to sell 
it, but that he never sold any, because he was arrested and the whisky 
taken from him. 

[ 1 ] Af ter the def endant's trial and conviction he evidently procured 
the services of Mr. Dunaway as his counsel, who prepared an assign- 

®=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment of errors, sued out the writ of error, and briefed and argued his 
case for him in this court The United States attorney meets his brief 
and argument with the objection that because there were no objections 
or exceptions to any -of the évidence, or any of the rulings of the court 
at the trial, there is nothing hère for this court to consider or review 
and the judgment must be affirmed. Such is undoubtedly the gênerai 
rule, but there is an exception to it as firmly established as the rule 
itself . It is that in criminal cases, where the life or liberty of the citi- 
zen is at stake, the courts of the United States in the exercise of a sound 
discrétion, may notice and relieve from radical errors in the trial which 
appear to hâve been seriously prejudicial to the rights of the défendant, 
although the questions they présent were not properly raised or preserv- 
ed by objection, exception, request, or assignment of error. Wiborg 
v. United States, 163 U. S. 632, 658, 16 Sup. Ct. 1127, 41 L. Ed. 289; 
Weems v. United States, 217 U. S. 349, 363, 30 Sup. Ct. 544, 54 L. 
Ed. 793, 19 Ann. Cas. 705 ; Sykes v. United States, 204 Fed. 909, 914, 
123 C. C. A. 205, 210; August v. United States, 257 Fed. 388, 392, 
168 C. C. A. 428, 432; Fielder v. United States, 227 Fed. 832, 833, 
142 C. Ç. A. 356, 357. An examination of the record of the trial of the 
défendant has persuaded that this isone of the cases that fall under 
this exception. That record discloses this state of facts: 

[2] The indictment alleged that on the Ist day of August, 1918, the 
défendant was carrying on the business of a retail liquor dealer in 
the Western Division of the Eastern District of Arkansas, without 
having paid the spécial tax iniposed by the acts of Congress. The trial 
was on October 29, 1919. The United States attorney called as a wit- 
ness for the government Roy Paine, and asked him how long he had 
known the défendant, and he answered, "About 3 months." Then the 
record reads in this way : 

"Q. Are you not mistaken about that? A. I think not. 

"Q. Do you mean from now, or from the tlme of the flnding of the Indict- 
ment? A. I meau about 3 months ago from now I met the défendant. 

"Q. Is this your affidavit and signature' (handing to the wltness a certain 
paper or writing) ? A. It Is my signature. 

"Q. DId you not state in that affidavit that you had known the défendant 
15 months at that time, which was more than 6 months ago? A. I signed that 
paper, but I did not do the writing that Is in it; cannot be positive whether I 
made ail the statements contained therein. 

"The Court : Do you know what the punishment is for perjury (addressing 
the witnes Paine) ? 

"Witness : I think I do, your honor. 

"The Court : Well, when were you telling the truth, at the time you made 
that aflSdavlt (referrîng to the paper or affidavit which had prevlously been 
handed the wltness by the district attorney), or are you telling the truth 
now? A. I knew him 15 months ago, before thë ihdictment was returned, and 
the statement in the affidavit Is correct." 

The prosecutor then took the witness, asked him if he ever bought 
any liquor of the défendant, and he answered that he did not kno,v 
whether he bought it of him or not; that he bought some twice, a 
pint each time, at the defendant's house, which was a large boarding 
house; that he went into the hallway of that house at night in the 
dark and bought it from some one; that he could not say for sure 
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whether it was the défendant he bought f rom or not, but that he thought 
it was the défendant, but that he was not absolutely positive that it was 
he. This concluded the testimony of Mr. Paine, whereupon, in the 
présence of the jury, the court said : 

"Mr. District Attorney, I tliinli you had better flle an information against 
the witness Roy Paine, charging him with perjury ; the bond will be Ç5,000." 

And the district attorney replied : 
"Very well, your honor ; that will be donc." 

There was no other évidence in this case of the sale of any liquor 
by the défendant, or of the holding out or ofïering to sell any liquor 
to any one by the défendant, or of the carrying on of the business of 
selling liquor by him. The prosecutor called another witness on this 
subject of the sale of liquor by the défendant, who testified that he had 
known him pretty well for many years, but that he had never bought 
any liquor of him, and had never known of any one else purchasing 
any liquor from him. The prosecutor then proved by revenue officers 
that one night in August, 1918, when the défendant was away from 
home, they commenced a search of the defendant's house, and found 
flve or six pints of whisky in an old trunk, that they had a tip that the 
défendant was coming in with a load of whisky that night, and the next 
morning they searched again and found 40 pints more. The défendant 
testified that he had never sold any whisky to any one as has been 
stated, and this was ail the material testimony in the case. 

The purpose of the review by appèllate courts of trials in the courts 
below is to ascertain whether, according to recognized rules of pro- 
cédure, those trials were fair and impartial, and if in a criminal case 
there is serions doubt about it to make sure by another trial that the 
accused has a trial that is fair and impartial. If this purpose is to be 
really and practically accomplished, both trial and appèllate courts must 
strive to find out the actual effect upon the jury of the action of coun- 
sel for the parties and of the court which tries the case. What was the 
natural and probable effect upon the witnesses and jurors in this case 
of the court's treatment of the witness Paine? Was it not to impress 
the former with the imminent danger to them of arrest for perjury, 
if they failed to answer questions as the prosecutor desired, and to 
indiçate to the jury that the court thought little attention ought to be 
paid to évidence that did not tend to convict the défendant? Must it 
not hâve had the effect to hâve strongly impressed the jury with the 
view that the court was convinced of the guiît of the défendant ? 

[3] The more this record has been studied and considered, the more 
difficult it has become to resist the conviction that thèse questions 
ought to be answered in the affirmative, to resist the conviction that the 
course pursued by the court, doubtless inadvertently in the speedy trial 
of what perhaps seemed an unimportant case, was very likely to in- 
timidate witnesses subsequently called, to préjudice jurors against the 
défendant, and to lead them to think that the court was strongly im- 
pressed with the view of the defendant's guilt. While there is some 
conflict among the décisions, the great weight of authority is that the 
267 F.— 43 
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commitment for per jury of, or the direction to file an information for 
perjury against, the défendant or one of his witnesses in the présence 
of the jury during the trial of a criminal case against him, is a fatal 
error. Rutherford v. United States, 258 Fed. 855, 860, 863, 169 C. 
C. A. 575, 580, 583; Reed v. State, 5 0kl. Cr. 365, 114 Pac. 1114; 
Glover v. United States, 147 Fed. 426, 427, 429, 77 C. C. A. 450, 451, 
453, 8 Ann. Cas. 1184; State v. Hughes, 33 Kan. 23, 26, 27, 5 Pac. 
381 ; Martin v. State, 130 Ark. 442, 443, 197 S. W. 861 ; Brandon v. 
State, 75 Miss. 904, 23 South. 517, 518 ; Keiser et al. v. Yandes, 45 Ind. 
175, \77; State v. Swink, 151 N. C. 726, 66 S. E. 448, 449; State v. 
Primmer, 69 Wash. 400, 125 Pac. 159. 

If the thought suggests itself that Paine was not the defendant's 
witness, the answer is that it was because, though called by the pros- 
ecutor, he commenced to testify to a fact favorable to the défendant 
that he was taken in hand by the court and at the end of his tèstimony 
directed to be committed for perjury. There is nothing in this record 
to show that the affidavit which was presented to this witness was more 
truthful in its statements than his tèstimony under oath in the présence 
of the court and jury would hâve been, if he had testified in the or- 
dinary way, and been permitted to state as he commenced to do, why 
he could not be positive whether he made ail the statements contained 
in it. It is not impossible that the statements in that affidavit might 
hâve been written down without his uriderstanding them, or that he 
might hâve been improperly influenced by persuasion or fear to make 
them. Whatever the facts regarding this affidavit may hâve been, it 
is not possible to resist the conclusion, in view of the absence of counsel 
for the défendant in this trial and the record which has been recited, 
that the trial lacked something of that f airness and impartiality to 
which the défendant was entitled under the Constitution and the laws 
of this land. In Rutherford v. United States, 258 Fed. 862, 863, 169 
C. C. A. 575, wherein the court unduly pressed a witness to testify 
as it thought the witness ought to testify, and committed him for con- 
tempt of court during the trial in the présence of the jury, the Suprême 
Court discharged the witness on writ of habeas corpus (In re Hudg- 
ings, 249 U. S. 378, 39 Sup. Ct. 337, 63 L. Ed. 656, decided April 14, 
1919), and the Circuit Court of Appeals of the Second Circuit re- 
versed the judgment against the défendants, with the remark that they 
did not hâve the temperate and impartial trial to which they were en- 
titled. 

[4] Again, this is not a prosecution for selling liquor; it is a prose- 
cution for carrying on the business of a retail liquor dealer without 
having paid the spécial tax required by law under the following pro- 
visions of the acts of Congress : 

"That retail dealers in liquors shall pay twenty-flve dollars. Bvery person 
who sells, or offers for sale, forelgn or domestic distilled spirits, wines, or 
malt liquors, otherwise than as hereinafter provided in less quantities than five 
wine gallons at the same time shall be regarded as a retail dealer in liquors." 
U. S. Comp. St. § 59T3. 

"Bvery person who carries on the business of a * * * retail liquor deal- 
er * * * without having paid the spécial tax as required by law, shall, for 
every such offense, be flned," etc. U. S. Gomp. St. § 5965. 
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"TEe offense," says the Suprême Court, "does not conslst i« selllng or offer- 
ing for sale to a particular person dlstilled spirlts, etc., In less quantities than 
five gallons at one tlme, but in carrying thls on as a business ; in other words. 
In the défendant liolding himself eut to the publie as selling or offerlng for 
sale, etc." Ledbetter v. United States, 170 U. S. 606, 610, 18 Sup. Ct. 774, 775 
(42 L. Ed. 1162). 

One or two sales of liquor are not sufficient to convict of carrying 
on the business of a retail liquor dealer without having paid the spécial 
tax when made by one having none of the appliances or surroundings 
of retail liquor dealers, to an intimate acquaintance or friend out of the 
seller's private stock not held for or offered to purchasers who should 
apply for it. United States v. Jackson, 26 Fed. Cas. 556, No. 15,455; 
United States v. Rennecke (D. C.) 28 Fed. 847 ; United States v. Bon- 
ham (D. C.) 31 Fed. 808, 809; Bailey v. United States, 259 Fed. 88, 89, 
91, 170 C. C. A. 156, 157, 159. Under thèse Acts of Congress there 
was no substantial évidence at the trial below in this case that the de- 
fendant v/as guilty of carrying on the business of a retail liquor dealer. 
There was no évidence of the times when the two purchases of liquor 
were made to which Paine testified; there was no évidence that the 
liquor he testified he purchased was either foreign or domestic distilled 
spirits or wines or malt liquors. The légal presumption is that it was 
none of thèse because the défendant is to be presumed to be innocent , 
until he has been proved to be guilty, and one who carries on the busi- 
ness of selling other liquors than distilled spirits, wines, or malt liquors, 
is not a retail liquor dealer within the terms of the statutes cited. There 
was no évidence that the défendant had any of the usual appliances and 
accommodations of a retail liquor dealer, that he held himself out as a 
dealer or that he had or offered distilled spirits, wines, or malt liquors 
for sale to those who might apply for it. 

The only witness who testified to the purchases was denounced by 
the court as a perjurer. The défendant testified that he had never made 
any sale of any whisky or ariy other intoxicating liquors to Paine or to 
any one else, and the other witness whom the prosecutor called to prove 
the carrying on of the business by the défendant testified that he' had 
known him pretty well ail the time for years, and he had never pur- 
chased or known of any one purchasing any Hquor f rom him. In this 
state of the case the évidence hère was too slight and unsubstantial 
to sustain a judgment which deprives the défendant of his liberty for a 
year and a half and imposes on him a substantial fine. 

For the reasons which hâve now been stated, the judgment below 
must be reversed, and the case must be remanded to the court below, 
with directions to grant a new trial ; and it is so ordered. 
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LUCKENBACH S. S. CO., Inc., et al. v. W. R. GRACE £ CO., Inc. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1920.) 

No. 1769. 

1. Estoppel €=>63 — ^Party cannot at trial assîgn reason for breaçh différent 
from that glven at time of breach. 

Wliere a shipowner assigned, as the only reason for its refusai to per- 
form its contract to carry cargoes for libelant, a clalm that the outbreak 
of the war with Germany had abrogated the contract, It could not, at 
the trial for breach of its contract, défend on the ground that the original 
contract was invalid for want of mutuallty. 
Z, Shipping ®=»58(2) — ^Answer held not to allège want of mutuality of conr 
tract. 

An answer, which set forth a provision of the contract that the quanti- 
ties to be carried should be mutually arranged between the parties, merely 
for the purpose of explaining its failure to carry cargoes before the proc- 
lamation of war against Germany, Is insufficient to raise the défense that 
such provision made the contract invalid for want of mutuality. 
8. War '§==10(1) — ^Domestic contract for carnage of contraband not termi- 
nated by war. 

A contract between two domestlc corporations for the carriage of car- 
goes of nitrates from South American ports to domestic ports was not 
terminated by the déclaration of the war with Germany, though there- 
after its performance was subject to greater hazards. 
4. Shipping <S=>51 — Danger of capture by enemy held not "restraint of princ- 
es," within charter party exemptions. 

The'increased danger of capture or destruction by German submarines, 
subséquent to the déclaration of war between the United States and Ger- 
many, based on mère nimors of the présence of German submarines, and 
on the instructions to the submarines by the German government, Is not 
"restraint of princes," within charter party exemption from liability. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Eestraints of Kings or Princes.] 

6. Corporations ©=»459 — Owner of ships held liable for breach of contract by 
practîcally identical leasing corporations. 

Where a corporation, which owned a number of ships, leased them to 
another corporation, which had a small capital stock, and which was con- 
troUed by the same ofiicers and dlrectors, and 90 per cent, of whose stock 
was owned by the same stockholders, at a rental which, though more than 
nominal, was far below the value of the ships, the owning corporation so 
far participated In the contracts of the leasing corporation as to be liable 
for their breach. 

6. Admiralty <®=»83 — Allowance of $5,000 to commissioner held not excessive. 

An allowance of $5,000 to the commissioner, who took the testimony in 
a libel suit, in which the amount in controversy was large and the ques- 
tions were of some difflculty and received thorough and painstaking ex- 
amination, will not be set aside as excessive. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk;' Edmund Waddill, Jr., Judge. 

Ivibel by W. R. Grâce & Co., Incorporated, against the Luckenbach 
Steamship Company, Incorporated, and another. Decree for libelant 
(258 Fed. 49; 248 Fed. 953), and respondents appeal. Decree af- 
firmed. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 14, 65 h. Ed. . 

^=)For other cases see same topic & KBY-NUMIiER in ail Key-Numbered Digests & Indexe» 
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Peter S. Carter and Oscar R. Houston, both of New York City 
(Carter & Carter, of New York City, Harry E. McCoy, of Norfolk, 
Va., and Israël A. Washburne, of New York City, on the brief), for 
appellants. 

John M. Woolsey, of New York City (Kirlin, Woolsey & Hickox, 
of New York City, Edward R. Baird, Jr., of Norfolk, Va., and Har- 
rison Lillibridge, of New York City, on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

KNAPP, Circuit Judge. The case in outline îs this: On October 
25, 1916, the appellant Luckenbach Steamship Company, a Delaware 
corporation, entered into a written contract with the appellee, W. R. 
Grâce & Co., a Connecticut corporation, whereby the former agreed 
to provide freight room and carry for the latter, between December 
1, 1916, and July 31, 1917, 75,000 tons, 10 per cent., more or less, at 
the option of the steamship company, of nitrate and/or ores from des- 
ignated ports in Chile to a port of the United States Savannah-Boston 
range; the appellee agreeing to pay therefor $15.50, United States 
gold, per ton of 2,240 pounds, delivered. Under this contract the 
steamship company carried one cargo, of 5,998 tons, delivered at the 
port of New York about the Ist of May, 1917, and no more. In a let- 
ter to that company under date of April 21, 1917, the appellee asked 
to be advised of the position of certain steamers named, and when 
they would be ready to load with nitrate, and on the 23d, two days 
later, this reply was sent: 

"Tour letter of the 21st in référence to freight contract nitrate of soda re- 
ceived and contents noted. In answering the same, beg to inform you that we 
cannot carry ont this freight room contract, which was supplemented by the 
usual form of nitrate charter party adopted and used by your company, and 
■which usual form of nitrate charter party was made a part of the freight room 
contract, for the reason that a state of war exists between this government 
and the government of Germany, and we are released under article 13 of 
this nitrate charter party reading : 'The * ♦ ♦ enemies, pirates, * * * 
arrest and restraint of princes, rulers, and people, politieal dlsturbance or im- 
pediments * ♦ • always mutually excepted.' " 

Not long afterwards, on June 7, 1917, the appellee filed the libel and 
complaint herein, to recover damages for breach of contract, against 
the Luckenbach Steamship Company and the Luckenbach Company, 
charging the latter with liability because the two companies were 
"maintained and managed as one corporation," and alleging certain 
facts in that regard which presently will be stated. Accompanying 
the libel were a number of interrogatories, addressed to the respond- 
ents severally, which they were called upon to answer under oath. 
A monition was issued, as prayed for in the libel, and the marshal 
attached the steamer Florence Luckenbach, owned by the Lucken- 
bach Company, and leased to the Luckenbach Steamship Company, 
which was then discharging cargo in the harbor of Norfolk, Va. A 
few days later the respondents entered a gênerai appearance and filed 



678 267 FEDERAL EBIPOKTEK 

\à bond, under which the steamer was released. In August following 
each of them fiîed an answer to the libel, and also answers to the 
séveral interrogatories. 

To thèse answers the appellee filed exceptions, on the ground that 
the facts therein stated did not constitute a défense to the cause of 
action alleged in the libel, and on that ground the exceptions were sus- 
tained, as ^ppears from the opinion of the learned District Judge filed 
in March, 1918. 248 Fed. 953. The order thereupon entered, how- 
ever, granted the respondents 15 days in which "to answer over, or 
make such valid défense, if any they hâve, as they may be advised." 
On their failure to answer further within the time allowed, an in- 
teflocutory decree was entered, adjudging the respondents and each 
of them liable for the damages suiïered by the appellee, and appoint- 
ing a commissioner to ascertain the amount thereof, with directions 
to return "a report of his findings and conclusions, together with the 
évidence and exhibits upon which they are based." 

In November, 1918, the commissioner submitted an elaborate report, 
in which he reviews the évidence at some length and fully explains 
his reasons for fixing the damages, as he does, at $1,311,059.16, with 
interest from November 1, 1917. Exceptions were filed by both par- 
ties, but ail of them were overruled, and confirmation of the report 
ordered in a brief opinion, which quotes the report in full, filed in 
May, 1919. 258 Fed. 49. Final decree was entered accordingly, on 
June 26, 1919, from which the respondents bring this appeal. 

With this récital of the proceedings in the court below, we pass to 
such discussion as seems to be appropriate of the varions grounds on 
which the appellants ask reversai of the decree. 

[1] 1. Is the contract vaHd? 

The contention that it is not rests on this clause in one of the ar- 
ticles : 

"AU quantltles and deliverles to be mutually arrangea between the party of 
the flrst part and the party of the second part, to suit the steamers of the party 
of the flrst part." 

And the argument is that thereby the contract was rendered so im- 
perfect and incomplète as not to be enforceable, under the rule that 
a contract which leaves something for future agreement, though oth- 
erwise definite and certain, is not binding on the parties. It would be 
enough to say in reply that the steamship company makes no such 
claim in the letter of April, 1917, refusing performance, or in its pre- 
vious correspondence with the appellee. On the contrary, it assumes 
in that letter, as it had before, that the contract was in ail respects 
.complète and valid, and would hâve to be carried out, except for the 
reason therein stated. 

[2] Nor does the answer of the steamship company set up any such 
défense. True, the clause in question is quoted in the answer ; but the 
allégations based thereon are merely to the effect that the company 
had many other commitments for its steamers, to which the perform- 
ance of this contract had to be adjusted, as Grâce & Co. well knew ; 
that at the time the contract was executed it wâs impossible to tell 
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when the steamers would be released from such commitments ; and 
that "from time to time after October 26, 1916, the time for this re- 
spondent to furnish steamships was discussed with the libelant, and 
such time was, from time to time, extended by mutual agreement un- 
til after the 6th of April, 1917." This discloses the purpose for which 
the clause was inserted in the contract, as plainly appears upon 
reading the entire provision from which the clause is taken. In short, 
there is no averment by the steamship company that the stipulation 
hère referred to operated to release it from obligation. 

But the further and equally conclusive answer is found in the set- 
tled rule of law that one who breaches his contract for reasons speci- 
fied at the time will not be permitted afterwards, when sued for dam- 
ages, to set up other and différent défenses. This rule bas been long 
established and frequently applied. Thus, in the leading case of Rail- 
way Co. V. McCarthy, 96 U. S. 258, often quoted and followed, the 
Suprême Court says, at page 267 (24 L. Ed. 693) : 

"Where a party gives a reason for hls conduct and décision touching any- 
thing involved in a controversy, lie cannot, after lltigation has begun, change 
lils ground, and put his conduct upon another and a différent considération. 
He is not permitted thus to mend his hold. He is estopped from doing it by 
a settled principle of law. Gold t. Banks, 8 Wend. (N. Y.) 562; Holbrook v. 
Whlte, 24 Wend. (N. Y.) 169: Everett v. Saltus, 15 Wend. (N. Y.) 474; 
Wright V. Reed, 3 Durnf. & E. 554; Duffy v. O'Donovan, 46 N. Y. 223 ; WInter 
V. Coït, 7 N. Y. 288." 

Other illustrative cases, among many, are Oakiand Sugar Mil! Co. 
V. Fred W. Wolf Co., 118 Fed. 239, 55 C. C. A. 93, Goodman v. Pur- 
nell, 187 Fed. 90, 109 C. C. A. 408, Poison Logging Co. v. Neumeyer, 
229 Fed. 705, 144 C. C. A. 115, and Wall Grocer Co. v. Jobbers" Over- 
all Co. (decided by this court January 12, 1920) 264 Fed. 71. 

In its letter of April 23, 1917, above quoted, the steamship company 
placed its refusai to perform the contract distinctly and solely on the 
ground of "restraint of princes," and it cannot now be heard to say 
that it had some other excuse. The contention hère considered is 
clearly untenable. 

[3] 2. Was the Luckenbach Steamship Company released from its 
contract obligation by the proclamation on April 6, 1917, of the ex- 
istence of a State of war between the United States and Germany? 

We are of opinion that this question should be answered in the nég- 
ative. The contract is between domestic corporations, one of Dela- 
ware and the other of Connecticut, and covers the transportation of 
nitrate from a neutral country to a port in the United States. The 
outbreak of war with Germany did not make this contract illégal as 
matter of law, or impossible of performance as matter of fact. The 
carriage of contraband is not per se unlawful, nor is it rendered un- 
lawful by the circumstance that it may be attended with risk. As the 
Suprême Court says in Northern Pacific Ry. Co. v. American Trad- 
ing Co., 195 U. S. 439, 465, 25 Sup. Ct. 84, 92 (49 L. Ed. 269) : 

"The contract was not unlawful when made. It may be assumed that the 
lead was contraband of war, but that fact dld not render the contract of 
transportation illégal nor absolve the carrier from f ulfiUing it." 
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On this point it is sufficient to observe that the contract in question 
carries no implication of dependence on the continuation of peace, 
and therefore was not in anywise affected by the subséquent déclara- 
tion of war. This being so, we might properly reject without fur- 
ther comment the appellants' contention that the contract was abro- 
gated by the war proclamation. Seventeen days after that proclama- 
tion was issued, the steamship company took the position, evidently 
with délibération, that the state of war which had then come mto ex- 
istence operated ipso facto to release it from obligation, even though 
that state of war made performance of the contract in no respect more 
diiïicult or dangerous. On the principle declared in Railway Co. v. 
McCarthy, supra, and many cases of like import, the company was 
thereby precluded from assigning any other or différent reason for 
breaking the contract. That is to say, its élection to stand on the 
proposition of law estopped it thereafter from setting up matters of 
fact in défense of its action. 

[4] Aside from this, however, we are constrained to hold that no 
facts are alleged in the answers which would justify refusai to carry 
out the agreement. The most that is said in that regard appears in 
the answer of the steamship company to this interrogatory : 

"Please state in what manner you claim that the existence of a state of war 
between the United States government and the government of Germauy oper- 
ated to affect your contract of October 26, 1916, with the libelant." 

Omitting immaterial parts, the answer is as follows: 

"After the existence of the war between the United States and Germany, 
American steamships, and particularly those carrying Chllean. nitraie aiid 
other contraband of war from South American ports to United Statos ports, 
were liable to capture or destruction by German warships, both unrter the es- 
tablished rules of international law and under the rules and instructions of 
the German government. The présence of German submariues in, or In the 
neighborhood of, trade routes between South America and the United StateM, 
was rumored and suspected at various times subséquent to the entry of the 
United States into the war against Germany, and this respondent reasonably 
feared that its vessels cariT'lng Chilean nitrate to the United States would be 
liable to capture or destruction by German war vessels." 

It seems clear to us that this gênerai allégation, which recites no 
facts and rests its conclusion upon nothing but rumor, comes far short, 
under ail the authorities, of stating a case of "restraint of princes," 
or otherwise setting up a défense to the action. And the specious char- 
acter of the plea, if not its insincerity, is made manifest by the fact, 
admitted by the steamship company, that on the 28th of April, five 
days after breaking its contract with appellee, it chartered a vessel to 
another party, to carry a cargo of nitrate from Chilean ports to the 
United States, at-$29 par ton, and less than a month later chartered 
two more vessels to différent parties, also to carry nitrate from Chilean 
ports to the United btates, in one instance at $33 and in the other at 
$34 per ton ! In view of thèse and other admissions in its answers to 
the libel and interrogatories, we need not argue further that the steam- 
ship company fails to show any valid excuse for refusing to perform 
its contract. 
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[5] 3. Is the Luckenbach Company liable for the default of the 
Luckenbach Steamship Company? 

From the statements and admissions in their respective answers 
thèse facts appear : The Luckenbach Steamship Company bas a cap- 
ital of only $10,000. 'ihe Luckenbach Company, also a Delaware cor- 
poration, is capitalized at $800,000. They bave the same directors and 
the same officers, and Edgar F. Luckenbach, who was président of and 
personally managed both companies, owns 94 per cent, of the stock 
of the Luckenbach Steamship Company, and almost 90 per cent, of 
the stock of the Luckenbach Company. The latter company owns ail 
or most of the steamers referred to in the record, some eight or nine 
in number. By contracts of May l, July l, and October l, 1915, 
copies of which are annexed to the libel, thèse steamers were leased 
to the steamship company for terms running into the year 1926^ and 
upon terms which, though something more than nominal, are obvious- 
ly far below their rental value. 

Putting aside any inquiry into the motive for this arrangement, 
we think it too plain for serious question that the facts hère consid- 
ered show such identity of the two corporations, or at least give rise 
to such a strong presumption of their identity, as warrants the con- 
clusion that the Luckenbach Company is equally responsible with the 
steamship company for the breach by the latter of its contract with 
the appellee. For ail practical purposes the two concerns are one, 
and it would be unconscionable to allow the owner of this fleet of 
steamers, worth millions of dollars, to escape liability because it had 
turned them over a year before to a $10,000 corporation, which is 
simply itself in another form. We hâve only to add that on this issue 
the case is covered by our récent décision in The Willem Van Driel, 
Sr., 252 Fed. 35, 39, 164 C. C. A. 147, 151, wherein it is said: 

"The elevators were constructed and operated merely as a facility to the 
business of the railroad company. Applying the language of Judge Wallace 
In Lehtgh Valley Railroad Co. v. Du Pont. 128 Fed. 840, 64 O. C. A. 4T8, the 
potential and ultlmate control of ail Its property and business affairs of the 
elevator company was lodged in the railroad company, and this control was 
exercised as completely and as directly as the machinery of corporate organ- 
isms would permit. Such complète dominance and control by the railroad 
company made the elevator company its mère puppet. United States v. Del., 
Lack. & West. R. R., 238 U. S. 516, 3B Sup. Ot. 873, 59 L. Ed. 1438." 

4. To what damages is the appellee entitled? 

We reply to this question by adopting the commissioner's report, 
which was approved and confirmed by the court below ; and as it is 
quoted at length in the opinion of Judge Waddill, in 258 Fed. 49, it 
need not hère be reprodaced. This report, in our judgment, states 
fully and fairly, and answers convincingly, the several contentions of 
appellants respecting the measure of damages, and we find no occa- 
sion to add anything to what is therein so clearly and ably said. It is 
enough to repeat the paragraph with which the report closes: 

"The answers to the interrogatories flled as a part of the record in the 
case fully sustain the foregoing conclusions, and exeept for the fact that the 
respondent declined to offer any évidence, it Is not too much to say that the 
record doubtless would hâve shown that even the large amount of damages 
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hère'allowed were but little, If any, larger than the additlonal profite recelved 
by the respondent In the breach of the contract and the charterlng of the 
shlps to others. By sueh act on its part it has recelved and has in pocket large 
gains, while, on the other hand, the libelant, without fault on its part, has 
been compelled to complète the defaulted contract with funds of Ite own, for 
which it has recelved nelther principal nor Interest." 

[B] 5. Was the commissioner overpaid? 

The commissioner was allowed a fee of $5,000, and appellants al- 
lège that this "is not reasonable — it is exorbitant — for the services ren- 
dered." But the case involves an unusually large amount, besides 
questions of some difficulty, and the report shows that it received the 
most thorough and painstaking examination. Taking ail the circum- 
stances into account, we are not prepared to say that the compensa- 
tion awarded is in any sensé excessive, and the contention to the con- 
trary must be held without merit. 

The decree appealed f rom is right, and will be affirmed. 



FARLEY V. BATLIFF, Deputy United States Marshal, et aL 

(Circuit Court of Appeals, Fourth arcuit. July 6, 1920.) 
No. 1778. 

1. Amqr and navy <@=>20 — Registrant, failing to recMve notice ot inductton, 

not "desertw." 

If one registered, examlned, and accepted under the Sélective Service 
Draft Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §S 2044a-2044k), 
and informed that he would be notlfied by mail when to report for mlU- 
tary duty, never received sueh notice, when it was subsequently mailed 
to hlm, and did not otherwlse know of it, it could not be sald that the 
mailing of the notice inducted hlm into military service, and that, for his 
failure to' respond, he was a déserter therefrom. 

(Ed. Noté.— ^For other définitions, see Words and Phrases, First and 
Second Séries, Déserter.] 

2. Anny and ii»vy @=»38 — Inteot esscoee of offense of "desMi;ioii." 

Undesr section 140, subsec. 1, pars, (a), (b), (c), of the régulations 
promulgated by the Président under authority of Act May 18, 1917 ( Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, SS 2044a-2044k), the Sélective Service 
Law, prescribing as a déserter a registrant who does certain acts "with 
the Intejit to évade" military service!, the intent, and, a fortiori, knowledge, 
Is of the very essence of the offense. 

3. Habeas corpus €=^76 — Betum not ^owing alleged deserter'B intent dé- 

tective. 

Wherc registrant under the Sélective Service Law (Comp; St. 1918, 
Comp; St. Ann. Supp. 1919, gi 2O44a-2044k ) , sought by habeas corpus to 
test the valldity of his arrest for the purpose of dellvenng hlm to the 
military authorities as a déserter, return made by the offlcer to the writ, 
merely alleging that the registrant f ailed to respond to call and report 
for military duty, pursuant tp the call theretofore mailed hlm, not aver- 
rlng that he did 80 with intent to évade military service, set up no reason 
for holding petitioner as déserter. 

4. Habeas coivus <&=>16 — After liostilities, registrant entitled to tiearing before 

civil, instead of military, tribunal. 

Where a registrant failed to get notice of his induction into military 
Service, and heard nbthing more of the matter until about a year after 

'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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cessation of hostilltles, at which tîme the draft board had long dlscon- 
tlnued, the registrant is enUtled preferentlally to a hearlng before the 
civil tribunals, instead of being treated as a déserter, under the Sélective 
Service Law (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §S 2044a-2044k), 
and delivered to military authoritles, and habeas corpus lies to prevent 
his being delivered to the military authoritles for trial. 

Appeal from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Pétition by Manderville Farley for writ of habeas corpus against 
A. O. Ratlifï, Deputy United States Marshal, and the Sheriff of Kana- 
wha County, W. Va. From a judgment denying the pétition, the peti- 
tioner appeals. Reversed, with directions. 

Russell S. Ritz, of Bluefield, W. Va., for appellant. 
J. N. Kenna, Asst. U. S. Atty., of Charleston, W. Va. (Lon H. Kelly, 
U. S. Atty., of Charleston, W. Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. This is an appeal from a décision and 
order of the District Court for the Southern District of West Virginia, 
at Charleston, rendered on the 22d day of November, 1919, whereby: 
the court refused to grant the pétition of the appellant, praying fora 
writ of habeas corpus to dischàrge him from the custody of the appela 
lee Ratliff, a deputy marshal, who claimed to hold appellant as a dé- 
serter from the United States army, and dismissed said pétition. The 
facts of the case may be briefly stated as follows: 

Appellant, hereinafter called the petitioner, on the 5th of June, 1917, 
was duly registered under the Sélective Service Draft Act (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, §§ 2044a-2044k) for military duty, 
having filed his questionnaire as required by the act, and subsequently 
appeared for physical examination, classification, etc., was accepted, 
and informed that he would be notified by mail when to report for 
military duty. The petitioner resided on his f ather's farm in the coun- 
try, some 20 miles from Princeton, where the draft board sat. Subse- 
quently, in the month of May or June, 1918, a call was made for the 
petitioner to appear and report for military duty, and notice thereof 
regularly mailed to him at his post office address in the neighborhood 
of his home. That this notice petitioner did not receive, nor hear of 
until August, 1919, when he was under trial at Princeton for a state 
offense, of which he was discharged. That he was then taken before a 
United States commissioner, charged with the violation of the Sélective 
Service Draft Act, in that he had failed to report for military duty 
after notice to do so, duly mailed to him. At that hearing he was sent 
on to the United States grand lury for the next session of the United 
States District Court, at Charleston, in November, 1919. Petitioner 
did not learn of the fact that the letter or call had been mailed to him, 
and had been received at his local post office without his knowledge, 
until several days after he was sent on to the grand jury. 

Petitioner appeared at the November term of court at Charleston on 
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the I8th day of November, 1919, to answer his bail bond to do so, and 
remained in attendance to meet the charge against him. He was in- 
dicted on the 19th of November, and while still in attendance on the 
court to answer the indictment returned against him, he was, on the 
21st day of November, arrested by the appellee, Ratliff, deputy mqr- 
shal, not to answer the charge for violating the Sélective Service Draf c 
Act, for which he had been indicted, but as a déserter from the military 
forces of the United States, to be delivered to the military authorities 
at Camp Lee, Va. Petitioner immediately sued out his writ of habeas 
corpus, with a view of testing the validity of his arrest and détention, 
to which appellee made return ; évidence was adduced by the govern- 
ment and the petitioner, the petitioner's prayer for the writ of habeas 
corpus was denied, and he held as a déserter, from which action of the 
court, this appeal is taken. 

[1] A careful considération of the record shows that the sole ques- 
tion presentçd is whether the petitioner was properly amenable to the 
civil authorities under the indictment returned against him for the 
offense with which he was charged, or to the military authorities for 
désertion ; in other words, whether he was a déserter or not. Petitioner 
was unquestionably subject to call for military duty, and failed to re- 
spond in answer to the call. The point turns entirely upon whether 
he acted innocently or not in failing to respond. If, as a matter of fact, 
he never received notice, and knew nothing of its issuance, his liability 
for any offense is a matter of serious doubt, and least of ail could it 
be said that the mailing of a notice he did not receive, and did not 
know of, inducted him into the military service, and for his failure 
to respond, that he was a déserter therefrom. 

[2] The régulations promulgated by the Président under authority 
vested in him by the act of Congress of May 18, 1917, commonly 
known as the "Sélective Service Law" (second édition. Sélective Serv- 
ice Régulations, p. 104), section 140, subsec. 1, paragraphs (a), (b), and 
(c), prescribe who shall be deemed a déserter, namely, a registrant, 
who, after the time for his induction into military service, and with the 
intent to évade such service (a) fails to report for military duty under 
induction orders, etc. ; (b) fails to entrain for mobilization camp pur- 
suant to orders ; or (c) who absents himself from his party en route to 
embarkation camp, etc. Before either one of thèse requirements re- 
specting désertion can become effectuai, and the right of a citizen to 
a hearing in a civil, as distinguished from a military, court, denied, it 
must appear that the registrant acted "with intent to évade" such serv- 
ice. The intent with which the alleged act was committed, and, a 
fortiori, knowledge on the subject, is of the very essence of the ofïense. 

[3] In this case, the return made by the officer to the writ of habeas 
corpus, in fact sets up no reason for holding petitioner as a déserter ; 
it being merely averred that the petitioner, duly registered under the 
Sélective Service Draft Act, failed to respond to the call, and report 
for military duty, pursuant to the call theretofore mailed to him. No 
averment is made that he did so, with intent to évade military service, 
and the only testimony offered to support the claim of désertion was 
that of the chairman of the local draft board, who testified that he did 
not know whether petitioner ever got the notice of his call for military 
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duty or not, and that his post office was some 20 miles away from 
Princeton, where the board sat. This of itself entitled the petitioner 
to discharge from answering the crime of désertion, and he should 
hâve been allowed to meet the indictment for f ailure to respond to the 
call of the board, if the government desired to proceed with the prose- 
cution. 

The petitioner made full explanation of why he failed to receive 
the letter in question, and that he did not know of its existence until he 
had been sent on by the United States commissioner in the manner 
herein indicated. He denied ail knowledge of the letter under oath, 
and called a witness who testified that he lived on petitioner's f ather's 
farm, where petitioner also lived, about half a mile away from petition- 
er ; that the farm was a mile and a half from the post office, and that 
it was the custom of whoever went to the post office to call for the 
mail of ail persons on the farm ; that in May or June, 1918, witness' 
father, who had since died, went to the post office, and upon returning 
told witness that he had received from the post office a call for the 
petitioner to report for military duty, but he had lost it on his way 
home ; that witness and his father then walked back to the post office 
to try and find the notice, but were unable to do so, and witness' father 
requested him to go to the home of Manderville Farley and tell him 
of the call and its loss, which witness said he did about 3 or 4 o'clock 
in the afternoon, but found no one at home, and on the foUowing day 
witness left the farm and went to Lillybrook to engage in timber work, 
and forgot ail about the call, and did not advise Farley about it unti) 
2 or 3 day s after the latter was arrested in August, 1919, when he re- 
called it. 

This uncontradicted évidence would seem to preclude any idea of 
petitioner being a déserter, if not to exonerate him from the violation 
of any of the provisions of the Sélective Service Draft Act. 

[4] The effect of the arrest of the petitioner, and his committal as a 
déserter, instead of proceeding with the indictment theretofore duly 
retumed against him, and for which he had been held to answer, was 
to subject him to trial for the offense charged, viz. the violation of the 
Sélective Service Law, by a military court-martial, mstead of by the 
civil court, in which he had been indicted. This was of doubtful pro- 
priety in any event. The war had been over, save technically, more 
than a year, and some 9 months prior to the original arrest ; the sélec- 
tive service draft board had been long discontinued and dissolved ; and 
every reason existed, apparently, why the citizen was entitled prefer- 
entially to a hearing in the courts of his country, with the right of trial 
by jury, rather than in a military tribunal by court martial. The case 
of Ex parte MilHgan, 4 Wall. 2, 18 L. Ed. 281, contains a full, most 
interesting, and comprehensive review by the Suprême Court of the 
United States of this subject, from which it will be seen that, in times 
of peace, the citizen's right to trial in the civl courts will not be lightly 
disregarded. 

For the reasons stated, the order of the lower court is reversed, and 
the proceedings remanded to said court, with directions to discharge 
the petitioner from détention as a déserter. 

Reversed. 
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THE COAMO. THE W. F. DALZELL. THE AGNES MORAN. 

(Circuit Court of Appeals, Second Circuit. April 14, 1920.) 
Nos. 196, 197. 

1. Collision <S=9l06 — Spécial circumstonce rule held a{»plicable. 

Where a tug, with barge in tow, was coming up tlie river, while a steam- 
ship was turning around, so as to swing Into a sUp broadslde, the situa- 
tion was clearly one of spécial cireumstance wittiin article 27 of the 
Inland Régulations (Comp. St. § 7901), which required each vessel to navi- 
gate with prudence, so as to avoid immédiate danger. 

2. Collision €=>95(7) — Steamship navigator and tug with barge, whicfa col- 

lided, held ai fault. 

On cross-libels for damages caused by collision between a barge in tow 
of a tug and a steamship beiiig turned around in the channel, the steam- 
ship and the master of a tug assisting her, who was in charge of her 
navigation, held at fault for insufflcient looKovt, and the tug having the 
barge in tow held also at fault for Insufflcient lookout and failure to sound 
timely warning. 

Appeals from the District Court of the United States for the South- 
ern District bi New York. 

Separate libels by the Central Union Stockyards Company against 
the steamship Coamo, claimed by the New York & Porto Rico Steam- 
ship Company, in which Fred. B. Dalzell & Co., Incorporated, and the 
tug W. F. Dalzell were impleaded, and by the New York & Porto 
Rico Steamship Company against Fred B. Dalzell & Co., Incorporated, 
and others. From decrees holding the tugs W. F. Dalzell and Henry 

3. Beard (now known as the Agnes Moran) at fault, and liable for 
the damages, the claimant of the tug Fred. B. Dalzell appeals. Re- 
versed, with directions. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones 
and Léonard j. Matteson, both of New York City, of counsel), for ap- 
pellee Central Union Stockyards Co. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
sey I. Clark and Charles E. Wythe, both of New York City, of coun- 
sel), for appellee New York & Porto Rico S. S. Co. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellee Moran Towing & Transportation Co. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. April 4, 1916, about 7 a. m., in perfectly 
clear weather, the tide strong flood, about midstream in the East River 
between the Brooklyn Navy Yard and Coriears Hook Park, where 
there is a width of water of from 1,600 to 1,800 feet, and where there 
was no other shipping to embarrass the vessels, the double-decked 
cattle barge 103 in tow on the starboard side of the tug Henry S. 
Beard, subsequently named the Agnes Moran, at a point about 25 feet 
forward of her stern, came into collision with the stem of the Coamo, 

®=»i'or other case» see eame toplo &KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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both vessels sustaining damage. Such a situation inclines one at the 
outset to the belief that there must hâve been fault in both the steamer 
and the tug. 

The steamer was engaged in backing and filHng, so as to round to 
on a port helm and head down stream against the tide. The tug W. F. 
Dalzell was at her port bow and the tug Ackerman at her starboard 
bow ; it being the duty of the Dalzell to push ahead and of the Acker- 
man to pull astern when the steamer was moving ahead under her own 
steam, so as to help her round to. The purpose of the maneuver was 
to let the steamer drop back on the flood tide and go broadside into 
a basin between piers at the foot of South Third and South Fifth 
streets, WiUiamsburgh, where she was to lie alongside the bulkhead 
and discharge her cargo. The master of the tug Dalzell was on the 
bridge in charge of the navigation, and with him were the captain, 
third officer at the telegraph, and a quartermaster at the wheel. The 
first officer was at the bow, and the second officer was at the stem. 

No one on the steamer seems to hâve seen the Beard coming up the 
river with her tow until the collision was imminent, except the captain 
of the Dalzell, who says he saw her when she was passing under the 
Brooklyn Bridge and the steamer had begun her turning movement. 
The master of the Beard says, when he was passing under the Brook- 
lyn Bridge, he saw the steamer beginning this maneuver and he under- 
stood exactly what the purpose was. The distance between the vessels 
was at that time over a half a mile. The cattle barge was much longer 
and much higher than the Beard, so that her pilot was placed on top 
of the barge, in order to give the captain at the wheel directions as 
to the navigation on the starboard side, while the captain himself nav- 
igated for aie port side. 

[1] This situation was clearly one of spécial circumstances, under 
article 27 of the Inland Régulations (Comp. St. § 7901), which re- 
quired each vessel to navigate with prudence so as to avoid immédiate 
danger. The Servia, 149 U. S. 144, 13 Sup. Ct. 877, Zl L. Ed. 681 ; 
The John Englis, 176 Fed. 723, 100 C. C. A. 579; Transfer No. 19, 
194 Fed. 77, 114 C. C. A. 155; The John Rugge, 234 Fed. 861, 148 
C. C. A. 459; The Washington, 241 Fed. 952, 154 C. C. A. 588. 

The steamer blew no signais and heard none from the Beard, though 
her witnesses say that when within 700 or 800 feet away she blew a 
signal of two blasts to indicate her intention to go under the steamer's 
stern, and afterwards an alarm. We are satisfied that thèse signais 
were not blown until the collision was imminent. The steamer, still 
making sternway, though her engines were going full speed ahead, 
struck the starboard side of the cattle float about 20 feet forward of 
her stern, so that it ir évident that a little more care on the part of 
either or both vessels would hâve enabled them to pass clear. 

The first suit was by the owner of the cattle barge against the 
steamer Goamo, whose claimant brought in under the Fifty-Ninth rule 
(29 Sup. Ct. xlvi) F. B. Dalzell & Co., Incorpora ted, and the tug Dal- 
zell, whereupon F. B. Dalzell & Co., Incorporated, brought in the tug 
Beard under the same rule. The second suit was by the New York 
& Porto Rico Steamship Company, owner of the steamer Coamo, 



688 267 FEDERAL EEPOETBR 

against F. B. Dalzell & Co., Incorporated, and its tug Dalzell, who 
brought in the tug Beard under the Fifty-Ninth rule. 

Both cases were tried together, and the oral opinion of the judge, 
delivered at the close o£ the case, indicates that his attention was cen- 
tered upon the disputed question whether the navigation of the steamer 
was in charge of her master or of the captain of the tug Dalzell. On 
this point he found that it was in charge of the captain of the tug, and 
a decree was entered against F. B. Dalzell & Co., Incorporated, and the 
tug Dalzell. 

[2] We think he was right in holding that the navigation was m 
charge of the captain of the Dalzell, but that there should hâve been no 
decree against the tug which was doing nothing at the time of the col- 
lision to contribute to it, as the steamer was tKen moving astern, and 
could hâve done nothing to prevent it. Although the navigation of 
the steamer was in charge of the captain of the tug her own officers 
and men were co-operating in the maneuver and were as much bound 
to the careful discharge of their duties as if the master of ,the steamer 
himself had been in charge of the navigation. The owner in personam 
and the steamer in rem are liable for any of their faults which con- 
tributed to the collision. 

Plainly a most insufficient lookout was maintained on the steamer. 
The second officer was especially négligent for not advising the bridge 
to go ahead on the engines when the vessels were in dangerous proxim- 
ity, which he could hâve done either by voice or by using the telegraph 
which connected the poop deck with the bridge. He was in the best 
possible position to appreciate how near to each other the sterns of 
the cattle float and the steamer were. On the other hand, the Beard 
was at fault for a bad lookout and for keeping ahead at fuU speed on 
a course close to the steamer's stern. She did nothing to prevent the 
collision in the way of slowing, stopping, or giving timely danger sig- 
nais. 

The court below is directed to enter a decree in favor of the cattle 
float, with interest and costs, against F. B. Dalzell & Co., Incorporated, 
the steamer Coamo, and the tug Henry S. Beard, and in favor of the 
New York & Porto Rico Steamship Company, claimant of the steamer 
Coamo, for two-thirds of its damages and costs, with interest, against 
F. B. Dalzell & Co., Incorporated, and the tug Henry S. Beard. 

Decree reversed. 
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NISSEN T. FIRST NAT. BANK OF WATERLOO, lOWA. 

(Circuit Court of Appeals, Eighth Circuit. July 7, 1920. Eehearlng Deuled 

Sept. 18, 1920.) 

No. 5523. 

1. Pleading <S=>406(9) — Complajnt in action on assigned biJl snffident, where 

proof showed assignmeiit not all^ed. 

That the complaiut in an action on an accepted Mil dld not allège a 
written assignnifut of the bill to plaintlff held not material, where the 
answer did not deny plaiiitilTs tltle and the proofs showed the bill proper- 
ly indorsed. 

2. BUls and notes <®='94(2) — Compromise of daim suffieient considération. 

A compromise and settlemeut of matters lu dispute, after full and falr 
negotiation, Is binding on the parties, and an aeceptance given by one In 
exécution of the settlement is not open to défense. 

3. Evidence <@=^409 — Conversations preceding written settlement inadmissible 

to impeach it. 

Where a settlement which was reduced to writing was made by an 
agent for one paity actiiig under instructions from his principal, évidence 
of conversations with the agent preceding the settlement held inadmissi- 
ble to impeach it. 

In Error to the District Court of the United States for the District 
of South Dakota ; James D. EHiott, Judge. 

Action at law by the First National Bank of Waterloo, lowa, against 
W. C. Nissen. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

Frank McNulty, of Aberdeen, S. D., for plaintifï in error. 
J. T. Sullivan, of Waterloo, lowa (William G. Porter, of Sioux Falls, 
S. D., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge. For convenience the parties will be re- 
f erred to as they appeared in the court below ; the défendant in error as 
plaintifï, and the plaintifï in error as défendant. The plaintifï in- 
stituted an action against the défendant to recover on a trade aecept- 
ance of the défendant the sum of $5,000. This is a copy of the aecept- 
ance: 

"Waterloo, lowa, September 20, 1918. Ç5,000.00 

"Nlnety days after date pay to the order of Interstate Tractor Company, 
Waterloo, lowa, five thonsand dollars. The obligation of the accepter hereof 
arlses out of the purchase of goods from the drawer. 
"To W. C. Nissen, Aberdeen, South Dakota. 

"[Signed] Interstate Tractor Co., by O. McNally, Treas." 

On the same day, the bill was accepted by the défendant, by writing 
across the bill the words : 

"Accepted, September 20, 1918, payable at Aberdeen National Bank, Aber- 
deen, South Dakota. [Signed] W. C. Nissen." 

Upon the back of the bill was the indorsement: "Interstate Tractor 
Company, by C. McNally, Treasurer." 

^zsFor other cases see same toplc & KBY-NUMBBR ta ail Key-Numbered Dlgesta & IndezêT 
267 F.— 44 



690 267 FEDERAL REPORTEE 

The complaint allèges that in due course, for value, before maturity, 
the Interstate Tracter Company duly transferred and assigned the bill 
to the plaintiff, who has ever since been the owner and holder thereof ; 
that at maturity it was presented for payment and refused, whereupon 
it was protested. The answer, in addition to a gênerai déniai, pleads no 
considération, full payment, and that the bill had been fraudulently 
obtained from the défendant. Upon a trial to a jury the court directed 
a verdict for the plaintiff, and this writ of error is prosecuted to re- 
verse the judgment entered on the verdict. 

[1] The contention of counsel for the défendant that, as the com- 
plaint fails to allège that the bill was assigned to the plaintiff by in- 
dorsement in writing, it cannot daim to be a bona fide holder thereof. 
The bill, which was introduced in évidence, shows that it had been 
properly indorsed by the payée. It was therefore established beyond 
question that it had been properly indorsed by the payée, which carried 
with it the assignment, and required no further proof, especially m 
view of the fact that the défendant in his answer did not plead that 
there was no assignment of the bill, except the gênerai déniai. This 
contention is without merit. 

Without setting out the évidence, it is sufficient to say that it es- 
tablished beyond question that the plaintiff bank had discounted for 
value a number of notes executed by the défendant to the Interstate 
Tractor Company, discounted a bill of exchange drawn by the Tractor 
Company with bill of lading attached for four carloads of tractors, 
and was a bona fide holder of them. 

[2] In the business transactions of the défendant with the Tractor 
Company a number of disputes had grown up between them, which 
the défendant insisted should be adjusted, before he would pay the 
notes and bills held by the plaintiff, by assignment from the Tractor 
Company. One of the matters in dispute was that the Tractor Com- 
pany had shipped to the défendant four carloads of tractors, which 
défendant had not ordered, and therefore declined to receive. Against 
this shipment the Tractor Company had drawn a sight draf t on the de- 
fendant with bills of lading attached, and discounted the same wiih 
the plaintiff. There were some negotiations between the défendant 
and the Tractor Company for the purpose of making a settlement, 
which caused the plaintiff to send the notes which défendant had ex- 
ecuted to the Tractor Company, and which were held by the plaintiff, 
and also the bills of lading for the four cars of tractors shipped by the 
Tractor Company, but not accepted l>y the défendant, to the Aberdeen 
National Bank, with directions to make a settlement with the défendant 
in accordance with the instructions contained in the letter of plaintiff, 
and when the settlement was made and the considération paid to turn 
over to the défendant ail the notes and bills, including the bills of lad- 
ing covering the four carloads of tractors. 

After a number of conversations by the président of the Aberdeen 
National Bank with the défendant, propositions and counter proposi- 
tions submitted to the plaintiff, as shown by letters and telegrams from 
the Aberdeen Bank to plaintiff, and replies thereto from the plaintiff, 
aU of which were exhibited by Mr. Bassett, the président of the Aber- 
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deen National Bank, and who acted for it, a final compromise was made 
in accordance with the instructions of the plaintifif. The défendant paid 
$7,210.62 in cash and executed three acceptances, of which one is the 
basis of this action. Thereupon Mr. Bassett delivered to him his notes 
and bills and the bills of lading for the four cars of tractors. 

This évidence establishes beyond question a compromise and settle- 
ment between the parties. There was, therefore, an accord and satis- 
faction, a compromise in settlement of disputed claims between the par- 
ties, fully executed. That a settlement of disputed claims between par- 
ties, dealing on terms of equality, which hâve knowledge or opportunity 
to acquire knowledge of every fact bearing upon the validity of their 
claims, is binding on the parties in the absence of fraud, mistake or 
duress is well settled. Hemingway v. Stansell, 106 U. S. 399, 1 Sup. 
Ct. 473, 27 L. Ed. 245 ; Hennessy v. Bacon, 137 U. S. 78, 85, 11 Sup. 
Ct. 17, 34 L. Ed. 605 ; Chicago, M. & St. P. Ry. v. Clark, 178 U. S. 353, 
20 Sup. Ct. 924, 44 L. Ed. 1099 ; City of San Juan v. St. John's Cas Co., 
195 U. S. 510, 522, 25 Sup. Ct. 108, 49 L. Ed. 299, 1 Ann. Cas. 796; 
Daly V. Busk Tunnell R. Co., 129 Fed. 513, 64 C. C. A. 87; Sims v. 
Three States Lumber Co., 135 Fed. 1019, 68 C. C. A. 413 ; Sovereign 
Camp, Woodmen of the World, v. Bridges, 165 Fed. 342, 91 C. C. A. 
328; Kiefer Oil & Cas Co. v. McDougal, 229 Fed. 933, 939, 144 C. C. 
A. 215, Ann. Cas. 1916D, 343. No évidence was offered that any 
fraud had been practiced on the défendant, or any mistake made, or 
that he was induced to make the compromise by duress. 

[3] Another contention on the part of the défendant is that the court 
erred in refusing to permit him to testify as to the conversations with 
Mr. Bassett, the président of the Aberdeen National Bank, who was 
acting as the agent of the Tractor Company and the First National 
Bank in the compromise and settlement, bef ore the settlement was com- 
pleted, the money paid, and the bills accepted. As the settlement was 
in writing, évidence preceding it was clearly inadmissible. This court so 
held in Sioux Falls National Bank v. Klaveness, 264 Fed. 40. 

Another ground upon which this évidence was inadmissible is that 
the agency of the Aberdeen National Bank was limited by the instruc- 
tions contained in the letters and telegrams from the plaintiff bank to 
the Aberdeen National Bank, ail of which were shown to the défendant 
before the compromise was concluded and the acceptances executed. 

There are other assignments of error, which hâve received careful 
considération, but they are clearly without merit. Upon the record 
no other verdict could hâve been rendered than that directed by the 
court. 

The court committed no error, and its judgment is afïîrmed. 
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UNITED STATES v. LEVINSON et al. 

(Circuit Court of Appeals, Seconâ Circuit. June 9, 1920.) 

No. 241. 

1. Interpleoder <®=>3 — Appropriate remedy when each of two bidders claiiM 
property as purchaser. 

Where each of two bidders clalmed to be the pnrchaser of a vessel offer- 
ed for sale by the government, a blll of Interpleader held properly filed by 
the United States, whlch stlll retained possession of the vessel. 
3. United States <S=>40 — Not bound by unauthorized act of officer or agent. 

To bind the government, Its agent must act strlctly within hls officiai 
authority, and every one who deals vplth him talces tlie risk of his doiug so. 
3. United States ®=>58 — Not bound by delivery of bill of sale of vessel by dé- 
partaient through mistake. 

Where the Secretary of the Navy, pursuant to orders of the Président, 
advertised a vessel for sale to the highest bidder, but through a mistake 
In his department the hîgheat bid viras not properly filed, and he executed 
a bill of saie to a lower bidder, such act held without authority and not 
binding on the government, and as between the two the highest bidder 
held entitled to the vessel, which had not been deiivered. 

Hough, Circuit Judge, dlssentlng. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill of interpleader by the United States against Morris Levinson 
and S. Harry Johnson. From the decree the United States and John- 
son appeal. Appeal by United States dismissed. Reversed on John- 
son's appeal. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 15, 65 L,. Ed. . 

Francis G. Caffey, U. S. Atty., of New York City (Peter B. Oliiey, 
Jr., Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Henry Amerman, of New York City, for appellant Johnson. 

Duncan & Mount, of New York City (John A. McManus, of New 
York City, of counsel), for appellee. 

Before WARD, HOUGH and MANTON, Circuit Judges. 

WARD, Circuit Judge. Section 5 of the act of March 3, 1883 
(Comp. St. § 2787), relating to the sale of vessels stricken from the 
navy register, requires an appraisal to be made and advertisement for 
sealed proposais ; the vessel to be sold to the highest bidder above the 
appraised value, unless the Président of the United States shall other- 
wise direct in writing. January 7, 1919, the Président directed that ail 
vessels purchased or commandeered by the government during the war 
between the United States and Germany be appraised and sold to the 
former owners at the appraised values, and that if they are not desir- 
ous of purchasing — 

"the Secretary of the Navy shall advertlse and sell at public sale any and ail 
of sald vessels which are in his opinion not necessary for the needs of the 
navy at such price as he shall approve." 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexée 
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July 11, 1919, the Secretary of the Navy having advertised, among 
other vessels, the steam yacht Wadena for sale August 20th for cash 
to the highest bidder, one Levinson submitted a bid of $5,150 and one 
Johnson a bid of $6,500, both in full compliance with the terms of sale. 
Through inadvertence in the offices of the Navy Department, Johnson's 
bid was placed with the bids for another vessel named the Wandena, to 
be sold September 8, which bids were opened 18 days after the bids for 
the Wadena had been opened. In the meantime the Secretary notified 
Levinson that his bid had been accepted ; it being the highest known to 
him. Levinson paid the amount and a bill of sale was given to him 
September 3, 1919. 

September 8, when the bids for the Wandena were opened, Johnson's 
bid for $6,500 for the Wadena was found, and the Navy Department 
stopped delivery of the Wadena to Levinson, returned him the checks ■ 
given in payment, and requested a return of the bill of sale. This Levin- 
son refused to do, at the same time returning his checks, with the claim 
that title to the vessel had passed to him. Johnson has offered to pay 
the full amount of his bid, and has demanded the delivery of the vessel 
to him as the highest bidder. 

Thereupon the government filed this bill of interpleader, setting forth 
the foregoing facts, and both of the bidders filed answers, admitting 
the allégations of the bill. The trial judge directed that the vessel be 
delivered to Levinson on the ground that; having under the executive 
order a discrétion to accept or reject bids, the Secretary had accepted 
Levinson's. Johnson has taken this appeal, and so has the government, 
by direction of the Attorney General. 

[1] Though no party objected to the jurisdiction in equity of this 
bill, the trial judge raised the question whether it was a proper bill of 
interpleader, or bill in the nature of interpleader. We think he was 
right in holding that it was. The government is in possession of the 
vessel. Two différent bidders are claiming it, and the government does 
not know to which bidder to deliver it. This is a typical case for a bill 
of interpleader. The only difiiculty is that the Secretary of the Navy 
having delivered the bill of sale to one of the parties, has an interest, and 
is nôt a mère stakeholder, if the government is to be treated like a 
private suitor. On the other hand, if it is not bound by the mistake 
in the Navy Department, a question now to be considered, it remains a 
mère stakeholder, without interest. 

The Secretary of the Navy intended to sell the vessel to the highest 
bidder, and so stated in the oflfer of sale. Although he reserved in the 
notice of sale the right to reject any and ail bids, he did not reject, or 
intend to reject, Johnson's bid, because he did not know of its existence. 
The eflfect of the authority given him by the executive order to sell for 
such price as he shall approve is only to relieve him of the restriction of 
the act of 1883 that a bid, to be accepted, must be more than the ap- 
praised value, and to permit him to reject ail bids, if they be wholly 
inadéquate. 

[2] It was argued that the sale to Levinson should be set aside, be- 
cause made under a mutual mistake. The District Judge was of opinion 
that there was no mutual mistake, and that because knowledge of John- 
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sons bid, which came to the Nàvy Department through the mail, is tû 
be imputed to the government, just as such knowledge would be imput- 
ed to a private party, although by a mistake of his agent he had no actual 
knowledge. In this we cannot concur. The relation of the government 
to its agents is dififerent from that of private parties. To bind the 
government, its agent must act strictly within his officiai authority, 
and every one who deals with him takes the risk of his doing so. The 
subject has not been frequently considered, but is treated of in United 
States v. Stockgrovirers' Nat. Bank (C. C.) 30 Fed. 912; The Floyd A-- 
ceptances, 7 Wall. 666, 19 L. Ed. 169 ; Cooke v. United States, 91 U. S. 
389, 23 h. Ed. 237; Steele v. United States, 113 U. S. 128, S Sup. Ct. 
396, 28 h. Ed. 952. 

[3] The Secretary agreed to sell the Wadena to the highest bidder, 
•and this he supposed he was doing when he accepted Levinson's bid. 
Heexercised, and intendedto exercise, no discrétion to accept anything 
but the highest bid. He had no authority to do so under the notice of 
sale. Therefore, in delivering the bill of sale to Levinson, he acted; 
without authority to bind the government. It is necessary as matter of 
public policy that the government be protected in this way against 
liabilities, unlimited in number and amount, resulting from the mistakes 
or misconduct of its agents. 

It is further contended on behalf of Levinson that the government, 
in selling the vessel, had desoended into commercial business and aban- 
doned its sovereign capacity. We are of opinion that in selling vessels 
not needed by the navy it exercises a governmental function, and does 
not go into business. The case is not at ail like a department buying, 
carrying, and selling merchandise as was disclosed in the case of the 
Panama Railroad, owned by the United States. Salas v. United States, ^ 
234 Fed. 842, 148 C. C. A. 440. 

We are of opinion that the United States, being a mère stakeholder, 
has no standing to take an appeal, and its appeal is dismissed, but that, 
the Secretary having no authority to delivèr the bill of sale to Levinson, 
and being bound to deliver it to Johnson as the highest bidder, the de- 
cree must be reversed. 

HOUGH, Circuit Judge, dissents. 



ATLANTIC COAST LINB B. CO. v. RAULEBSON. 

(Circuit Court of Appeals, Fifth Circuit. July 1, 1920. Behearing Denled 

July 31, 1920.) 

No. 3502. 

1. Negriigence <S=>119(1) — Proof of on» of several charges suffident. 

To entitle a plaintifE to recover on a count-contalning several charges 
of négligence it is not necessary to prove ail of such charges. 

2. Appeal and errer <S=>273(5) — Exceptions to charge must be spécifie. 

An exception to a charge is not avallable, where it is gênerai and 
ddes not direct the attention of the court to the particular part objected 
to and aflford an opportunlty for its withdrawal or correction. 

^:»For other caaea see Bame topi & KET-NUMBBR in ail Key-Nuinbered Dlgests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of Florida ; Rhydon M. Call, Judge. 

Action at law by Emma Raulerson against the Atlantic Coast Line 
Railroad Company. Judgment for plaintifï, and défendant brings er- 
ror. Affirmed. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 15, 65 L. Ed. . 

J. L. Doggett, of Jacksonville, Fia., for plaintifï in error. 
George C. Bedell, A. H. King, and Roswell King, ail of Jackson- 
ville, Fia., and T. A. Wallace, for défendant in error. 

Before WALKER and BRYAN, Circuit Judges, and HUTCHE- 
SON, District Judge. 

WALKER, Circuit Judge. This was an action by the défendant 
in error to recover damages for the death of her husband, which was 
attributed to négligence of the plaintifï in error in breach of its duty 
to the décèdent as a passenger upon one of its trains from Jackson- 
ville to Camp Joseph E. Johnston, a United States army camp, where 
the décèdent was employed as a workman under a contractor engaged 
in govemment work there. The case went to trial on the second, third, 
and fifth counts of the amended déclaration. The second and third 
counts charged that the deceased was killed by being thrown from the 
train in conséquence of the négligent way in which it was stopped. 
The fîfth count contained the foUowifig: 

"For a flfth count plaintlff allèges ail the allégations In the precedlng 
counts, and further allèges that the défendant was also guilty of carelessness 
and négligence in the premises in this, to wit: That at said place défendant 
had carelessly and negllgently placed and dumped a large pile of soft sand, 
and had allowed same to remain along the side of the track where said train 
stopped for deceased to alight, and that when deceased alighted or fell, as he 
was forced in the premises to do, on said pile of sand, It gave way under 
him, and he was thereby thrown under said ti;ain and instantly killed." 

To each of the counts the plea of not guilty and several spécial pleas 
were interposed, and the f oUowing spécial plea was filed : 

"And for an additional and spécial plea to the flfth count of said amended 
déclaration the défendant says that It Is untrue that it had placed or dumped 
a large pile of soft sand and/or had allowed the same to remain along the 
slde of the track at the etopping place of said train." 

Issue was joined on the above-mentioned pleas. There was évi- 
dence tending to prove that the cars in which the deceased and other 
workmen were carried by the plaintifï in error to Camp Johnston \yere 
box cars and cattle cars not provided with seats; that, as the train 
approached and reached the stopping place chosen by the défendant, 
the deceased was sitting in the door of a cattle car, and was either 
fiirown out hy a sudden jerk of the train, or alighted on a pile of sand 
alongside the track, which caused him to lose his balance, with the 
resuit that he fell under a car wheel and was killed by the sudden for- 
ward movement of the train, following its coming to a stop. 

[1] Complaint is made of the court's refusai to give a written 
charge, requested by the défendant, which required a verdict in its 
favor on the fifth count. That complaint is based on the absence of 
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évidence to support the averment of that count that the défendant 
placed or dumped the sand along its track at the stopping place; the 
contention being that the évidence as to the sand did not show more 
than that the défendant allowed it to remain where it was placed or 
dumped along the side of the track. The refusai of the charge men- 
tioned is justifiable, on the ground that the fifth count repeated the al- 
légations of négligence made in the second and third counts, and made 
an additional charge of négligence, that it was capable of being sup- 
ported by proof of either of the charges of négligence it contained, 
and that there was évidence to support the charges of négligence made 
in the second and third counts and repeated in the fifth count. For the 
plaintiff to recover on that count it was not necessary for her to prove 
ail of the several charges of négligence it contained. 14 Ency. Plead- 
ing & Practice, 345. 

[2] An assignment of error is based upon a part of the court's 
charge to the jury which was to the effect that it was a question for the 
jury to find from the testimony if the défendant placed or dumped a 
pile of sand, or had allowed the same to remain, along the side of the 
track. That particular part of the court's charge was not so excepted 
to as specifically to call the court's attention to the feature of it which 
in argument in this court was pointed out as the fault in it, namely, 
the absence of évidence proving that the défendant placed or dumped 
the sand alongside its track. The exception as made embraced other 
parts of the charge, which weré not subject to criticism. The court's 
attention should hâve been so specifically directed to the particular 
part of its charge intended to be complained of as to be afïorded the 
opportunity of withdrawing or correcting the part complained of, if, 
on considération of the exception, it was deemed to be well founded. 
We are not of opinion that the exception in question was sufficiently 
distinct and spécifie to support an assignment of error based on it. 

The conclusion is that no one of the assignments of error relied on in 
behalf of the plaintifï in error is sustainable. 

The judgment is affirmed. 



UNITED STATES v. ONE DIAMOND NECKLACB. 

(Cirfauit Court of Appeals, Second Circuit. June 2, 1920.) 
No. 174. 

1. Appeal and error <®='1008(1) — Finding: by court conclusive on appellate 

court. 

A gênerai flnding of facts by the court in a case tried without a jury is ■ 
binding on tbe appellate court. 

2. Trial <^=»388(2) — ^Trial to court; spécial ândin^rs discretionary. 

In a case tried to the court by stipulation under Rev. St. § 649 (Comp. 
St. § 1587), it is entirely for the discrétion of the court whether to maKe 
spécial findings of fact. 

In Error to the District Court of the United States for the Southern 
District of New York. 

®::3For other cases eee same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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Ltbel by the United States against One Diamond Necklace, contain- 
ing 57 stones. Judgment for claimant and libelant brings error. Af- 
firmed. 

Francis G. Caffey, U. S. Atty., of New York City (John E. Walker, 
Sp. Asst. Atty., of New York City, of counsel), for the United States. 

Gerry & Wakefield, of New York City (Cari E. Whitney, of New 
York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a Hbel of information for forfeiture 
of a diamond necklace, of the value of $5,600 or thereabouts, first, un- 
der section 2802, Rev. Stat. (Comp. St. § 5499); second, under section 
3, subdivisions H and T, of the Tariff Act of October 3, 1913 (Comp. St. 
§■§ 5526, 5791). Two claimants appeared, viz. Madame de Ocon and 
Madame de Yglesias. A trial by jury was waived in writing, and the 
issues of fact and law submitted to the court, who entered a gênerai 
judgment dismissing the libel and awarding the necklace to the claim- 
ant Ocon. The government took this writ of error. 

March 28, 1919, at the close of the case, the following stipulation 
was entered of record: 

"Décision reserved ; briefs to be submitted, the évidence to be ■wrltten eut, 
and both sides to submit briefs. The court is to render its décision and send 
the décision to New York to be entered as of to-day. The record is to show 
that the defeated party is to hâve the right to enter exceptions, and sueh 
length of time as he may require to file a biU of exceptions ; the judgment to 
be entered as of this date." 

December 12, 1919, the judge signed a bill of exceptions and entered 
a judgment, dismissing ttie government's libel and directing the return 
of the necklace to Madame de Ocon. The assignments of error were as 
f oUows : 

"1. The court erred in denying the motion of the United States for judg- 
ment in its favor for condemnation of the diamond necklace, and In granting 
the motion of the claimant De Ocon for judgment in her favor. 

"2. Xhe court erred in denying the application of the United States to rule 
upon spécifie requests for flndings on the facts and on the law." 

[1] No exception was taken by the government to the dismissal of 
the libel, so that no question of law is raised before us, and the gênerai 
finding of the court upon the facts is binding upon us. 

[2] As to the second assignment of error, the government applied 
to the judge to make spécial findings of fact and conclusions of law 
after the judgment was entered. It is a matter entirely for the discré- 
tion of the court whether to make spécial findings of fact. The cases 
are coUected in Joline v. Metropolitan Securities Co. (C. C.) 164 Fed. 
650. 

The judgment is affirmed. 
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LETHBBEDGE \. VfSSDEhh et al. 

(Circuit CJourt of Appeals, Second Circuit. Aprll 14, 1920.) 

No. 187. 

Wliarres <S=>20 (5) — Consignée or pier manager not liable for injury to boat en- 
tering slip to ^charge. 

Wliere the master ot a canal boat inslsted on enterlng a slip to his dis- 
charging berth, although It was so obstructed by other vessels as to be 
unsafe, as he was warnèd, nelther the consignée of the cargo nor the 
manager of the pier, who assistée him in his attempt, held liable for 
Injury to the boat. 

Appeal f rom the District Court of the United States for the Eastem 
District of New York. 

Suit in admiralty by George W. Lethbridge against Winant B. Ward- 
ell and the Commercial Coai Company. Decree for respondents and 
plaintifï appeals. Affirmed. 

The following is the opinion of Garvin, District Judge, in the court 
below: 

The canal boat Agnes HIckey, with a C£y:go of coal, was Injured at a pier at 
the foot of Twenty-Fifth street, Brooklyn. She arrived there on September 6, 
1917, with a cargo of coal consignèd to the respondent the Commercial Coal 
Company. The slip was not clear, and as she proceeded to the coal pockets of 
the Commercial Coal Company, which are situated at the inner end of the 
slip, she found her passage barred by a stone barge. 

The respondent Wardell controlled the pier, and when his son leamed of 
the difflculties he at once went to the canal boat and was active in persuadihg 
those In control of the stone barge to move It across the slip, so that the canal 
boat might go through. The employés of the Commercial Coal Company as- 
sisted in moving the latter boat. This movlng, however, should hâve been 
done under the direction of the captain of the canal boat. Inasmuch as the 
space between the wharf and the stone barge was too narrow to permit the 
canal boat to go through, and as the tide fell, she was Injured. 

It seems to the court that, even If either one or both of the respondents was 
prevented access to the pockets of the Commercial Coal Company, neverthe- 
less the canal boat had no right to attempt to pass any point in the slip where 
conditions were such that a passage could not be efCected without danger to 
the boat. The testimony shows that the captain was warned of this danger, 
and in view of the fact that he neverfheless made the attempt, neither one 
of the respondents should be held responsible. 

The libel is dismissed. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for appellant. 

Alexander & Ash, of New York City (Mark Ash, of New York 
City, of counsel), for appellee Wardell. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellee 
Commercial Coal Co. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree aiilirmed. 
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WEIDENFELD T. PACIFIC EWPROVBMENT CO. 

(District Cîourt, B, D. New îorli. September 7, 1920.) 

1. Bills and notes €=>523 — Evidence held to show indorsed note was delivered 
to défendant for collection. 

In an action for proceeds of a note, évidence that nelther the original 
note nor the renewal note was entered on the booi^s of the défendant, and 
that défendant had no record showing that anything was advanced for the 
note, with testimony of defendant's witness that it made no claim to the 
note, held to justify the jury's finding that the note indorsed by plaintiff 
was delivered to défendant for collection only. 

?. Evidence '©='420(7) — Paroi évidence admissible to show delivery of note 
for collection. 

Paroi évidence is admissible to show that a note indorsed by plaintiff 
and delivered to défendant was delivered for collection only; such évi- 
dence merely tending to show a condition to the delivery, and not to deny 
the liabllity on the indorsement. 

3. Pleading <S=>345(1) — Complaint to reeover money collected on note held not 

to allège unconditional indorsenieut, so as to autborize judgment on 
motion. 

In an action for the proceeds of a note, a complaint alleging that the 
note was duly indorsed and delivered to défendant does not entitle de- 
fendant to judgment on the pleadings, where it aiso alleged in détail the 
clrcumstances showing the delivery to hâve beenconditional for collection 
and application on plaintiff's debt to défendant. 

4. Corporations ®='417 — ^Président held to hâve authority to release collatéral. 

The président of a corporation, who was shown by the testimony to 
hâve authority to release collatéral, and to hâve released other collatéral, 
had authority to aet for the corporation in settling a dlsputed question and 
avoidiug litigatiou, and in doing so to release collatéral pledged to the 
corporation. 

5. Limitation of actions <@=>41 — Claim barred by Unùtations as counterclaim 

not available as set-off. 

A claim which défendant cannot interpose against plaintiff as a coun- 
terclaim, because it is barred by limitations, is not available to hlm as 
a set-off against plaintiff's claim. 

6. Limitation of actions '^='95 (1) — Knowledge of cause of action eesential. 

Where défendant, in settlement of a claim against plaintiff, took a 
note payable to plaintiff and secured by bonds already pledged to de- 
fendant for other notes, and thereafter défendant released a portion of 
the bonds from the prier pledge and agreed to apply the proceeds of the 
sale to plaintiff's note, plaintiff's right to sue for the proceeds of the sale 
of such bonds did not accrue until he knew that défendant had sold the 
particular bonds, though he knew that some of the bonds had been sold. 

7. Limitation of actions <&=>SS — Action may be brought within limitation 

period after foreign corporation sciures state license. 

Under Code Oiv. Proc. N. T. i 401, allowing an action accruing against 
a person without the state to be commenced within the time llmlted 
therefor after bis return into the state, an action against a foreign cor- 
poration can be brought within the period of limitations after the cor- 
poration flrst procured a license to do business within the state, though 
the debt matured many years before. 

8. Lintitation of actions <S=>88 — Allowing action ^ainst foreign corporation 

securing license held not contrary to other statute. 

The application of Code Civ. Proc. N. Y. § 401, allowing actions after 
défendants acquired a résidence vrtthin the state, to a foreign corporation 
flrst procuring a license within the state, does not make that statute 

^=s>For other cases see same toplc à KEY-NUMBBK In ail Key-Numbered Dlgests & Index» 
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confllct wlth section 390, as amended by Laws 19Ï6, c. 536, whlch relates 
generally to causes of action arising outslde the state, without regard to 
the résidence of the persons against whom they accrue. 
9. Ëquity <^=»75 — ^Estomiel <S=>Î0(2) — Lacfaes and estoppel not a bar, vthere 
âelay was due to advice of counsel. 

The fact that the delay in bringlng a cause of action was due to the 
advice of an attorney of recognized ability that plaintiff had no cause 
of action is a complète answer to the défense of estoppel and lâches, es- 
pedally where the défendant, by bringlng suit on notes held by It, could 
hâve secured a settlement of ail the issues involved. 

At Law. Action by Camille Weidenfeld against the Pacific Im- 
provement Company. On motion by défendant to set aside a verdict 
in favor of plaintiff. Motion denied. 

Walter Jeffreys Carlin and Herman J. Witte, both of New York 
City (C. C. Daniels and Thomas Downs, both of New York City, of 
counsel), for plaintiff. 

Larkin & Perry, of New York City (Adelbert Moot, of Buffalo, N. 
Y., and Orville C. Sanborn, of New York City, of counsel), for de- 
fendant. 

GARVIN, District Judge. This is a motion by défendant to set 
aside a verdict in favor of the plaintiff for $74,746.87, with interest, 
after a trial before the court and jury. This sum is the amount of a 
promissory note (the renewal of a previous note) which reads as fol- 
lows: 
"$74,746.87. New York, February 25. 1897. 

"The Central New York & Western K. B. Co., six months after date, and 
upon retum of securities given, promise to pay C. Weidenfeld, or order, 
seventy-four thousand seven hundred forty-six and s'/ioo dollars, for value 
received, with interest at six per cent, per annum, having deposlted with him 
as collatéral security: Two hundred and eight thousand dollars ($208,000) 
Central New York &. Western R. R. Co. Ist mortgage 5% bonds, with authority 
to sell the saîne or other security subsequently substituted, at the board of 
brokers, or at public or private sale, at thelr option, on the nonperformance 
of this promise and without further notice; applying the net proceeds to 
the payment of this note, including interest, and account to us for the 
surplus, if any. In case of defleiency, we promise to pay to said C. Weiden- 
feld the amount thereof, forthwith after sueh sale, wlth légal interest. 
"The Central New York & Western R. R. Co. 

"By [Signed] John Byrne, Président. 

"[Signed] F. B. Pemberton, Treasurer." 

The motion is made upon the f ollowing grounds : 

"(1) That it is contrary to the évidence and contrary to law. 

"(2) Upon each and every exception taken by the défendant upon the trial 
to the rulings of the court denying defendant's motion at the beginning of the 
trial for judgment in favor of the défendant upon the controlllng facts ad- 
mitted In the pleadings ; also upon each exception to the rulings of the court 
admittlng évidence offered by the plaintiff to the admission of which the 
défendant objected and excepted ; also to the ruling of the court denying de- 
fendant's motion to strlke out the i>arol évidence of plaintiff tending to show 
a conversation contradicting or varying a written ' instrument ; also to the 
exceptions taken to the rulings of the court denying defendant's separate mo- 
tions for the direction of a verdict upon separate grounds stated; also to the 
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exceptions taken by défendant to the charges ot fhe court, especially those 
leaving the case to the jury upon the basis of paroi évidence as to the alleged 
agency of défendant for plalntlff ; also to the exceptions taken by défendant 
to the charges by the court at the request of the plaintlfl, and to the refusais 
of the court to charge as requested by the défendant. 

"(3) Upon the ground that there was no évidence before the court and jury 
to show that the note of February 25, 1897, was worth Its face value, and the 
évidence showed that It was made by a rallroad company, already insolvent, 
that had made default in the payment of interest upon its bonds as early as 
January, 18î)4, and the jury had no évidence before them to show that said 
note had anythlug more than a mère nominal value; also that the bonds 
pledged by said note as collatéral to it were subject to a prior pledge for a 
million dollars, from which pledge said bonds were never released and upon 
which pledge said bonds were duly sold November 10, 1897, and by such sale, 
if valid, défendant obtained good title to said bonds, and if invalid, the dé- 
fendant still had lawful right to retain said bonds; also that the note in 
question was held by the défendant as a bona fide holder for value as col- 
latéral security to au antécédent debt and plaintiff estabilshed no cause ot 
action with respect thereto." 

The plaintiff, a stockbroker, has been actively engaged in business 
as sucVi in New York City for many years. Prior to 1893 he was a 
member of the brokerage firm of I. B. Newcombe & Co. During that 
year and prior thereto said firm, having become indebted to défendant, 
on August 7, 1893, executed and delivered to the défendant five promis- 
sory notes, to the order of défendant, payable on demand, four for the 
sum of $1,000,000 each, and the fifth for the sum of $24,727.42. Thèse 
notes recited the security held against them, and included among the 
securities so recited were 333 bonds of the Central New York & West- 
ern Railroad Company of the face amount of $1,000 each. Later it 
developed that this railroad company claimed to own 208 of the bonds, 
and after some negotiation an arrangement was made by which the 
note in suit was executed by the railroad to the plaintiff, and by him in 
turn indorsed and delivered to the défendant. Plaintiff claims that 
this delivery was for the purpose of collection only, the proceeds, 
when paid by the railroad company to défendant, to be credited upon 
the indebtedness of the Newcombe firm to défendant. 

Défendant asserts that, when the note sued upon was executed, an 
agreement was made with plaintiff by which défendant undertook to 
turn over to the railroad 208 of the bonds in question, provided the 
note was paid when due ; if it was not so paid, the bonds were to re- 
main as part of the collatéral securing the notes of the Newcombe 
firm. The questions presented for détermination, and the rulings upon 
which défendant claims errors were committed at the trial, will be con- 
sidered in order as they appear in defendant's brief. 

[1] It is urged that no légal évidence was given to vary or con- 
tradict the terms of the note in suit, and consequently there is no 
légal fôundation upon which to sustain the verdict of the jury. The 
testimony given by plaintfff, taken in connection with the proof that 
neither the original note nor the note in suit (the renewal note) was en- 
tered on the books of the défendant, although it was the custom to 
enter ail notes received by it, and that défendant has no record to show 
that anything was advanced for the note, not to speak of the testimony 
of defendant's witness Vanderver that défendant makes no claim to 
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be entitled to the note, Justified the jury's finding that the note was 
delivered for collection only. 

[2] It îs contended by défendant that plaintiff's testimony that the 
note was delivered for collection only was incompétent, because it 
tended to vary the express terms of the note. The case et Bank of 
U. S. V. Dunn, 6 Pet. 51, 8 L. Ed. 316, upon which reliance is had, was 
an action by a third party, into whose hands a note had corne, against 
a prior indorser. It was there held that the défendant could not be 
permitted tO show that he had indorsed the note under an agreement 
that he was to assume no responsibility, or at least would not be held 
liable on the note, until the security pledged for its payment had been 
exhausted. That case is not analogous to the action at bar, as is point- 
ed out in Davis v. Brown, 94 U. S. 423, 24 L. Ed. 204. In the Dunn 
Case, supra, an attempt was made to évade liability by proving a secret 
agreement ; hère plaintiff sought to show the condition upon which the 
note was delivered to the défendant by the plaintiff, and his right to 
offer proof that delivery was conditional is supported by ample au- 
thority. Benton v. Martin, 52 N. Y. 570; U. S. Nat. Bank v. Ewing, 
131 N. Y. 506, 30 N. E. 501, 27 Am. St. Rep. 615 ; Higgins v. Ridgway, 
153 N. Y. 130, 47 N. E. 32, approved in Niblock v. Sprague, 200 N. 
Y. 390, 93 N. E. 1105; Grannis v, Stevens, 216 N. Y. 585, 111 N. E. 
263. 

[3] Défendant moved for judgment on the pleadings at the opening 
of the trial, asserting that the complaint set forth that plaintiff duly 
indorsed and delivered to défendant the note in suit. It appears, how- 
ever, that the complaint allèges in great détail plaintiff's version of 
what occurred, particularly with référence to the agreement providing 
for a conditional delivery of the note, and allèges that the indorsement 
and delivery were pur suant to the agreement in question. The motion, 
therefore, was properly denied. 

With regard to defendant's contention that plaintiff could not dis- 
pute the note in question by paroi évidence, because, the note being a 
collatéral note and promising the return of the securities therein pledg- 
ed to the railroad company, the plaintiff could only properly use the 
note in such manner as to put the railroad company in a position 
legally to enforce the return of its securities to it, should the railroad 
company pay the note, the jury has found that défendant released the 
208 bonds from the lien of the $4,000,000 notes and put them back of 
the note in suit. 

[4] Défendant claims that as an officer of défendant, Hubbard, 
its président, had no power to make a binding promise to take the note 
from plaintiff for collection and give the latter the proceeds of the 
note. Corporations must act through officers, and it appears by the 
testimony that Hubbard had authority to release collatéral, and that 
he actually did release collatéral and act for the défendant in similar 
transactions. From the entire record the conclusion is warranted that 
the acts of défendant were in the ordinary course of business, and that 
what was done was for the purpose of adjusting différences, reaching 
a settlement of disputed questions, and avoiding litigation. Its presi- 
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dent had ample authority to act in its behalf in an endeavor to accom- 
plish thèse purposes. 

[S] If it claimed that error was committed in striking out the facts 
pleaded by défendant to show that it had a right to a set-ofï, because 
it is an established principle that in a case like this, in a state such as 
New York, set-oflf is a légal right not to be denied the défendant. As a 
matter of fact the testimony ref erring to the large notes was not struck 
out, but the court merely ruled that the counterclaim upon those notes 
was barred by the statute of limitations (with which the learned counsel 
for défendant agreed), and that for the same reason the notes could 
not be used as a set-olï. If the large notes could not serve as the basis 
of an action against plaintiff, being barred by the statute, it is difficult 
to perceive why they should be permitted to defeat plaintiff's cause 
of action by pleading them as a set-off, which in itself présupposes a 
valid claim agamst plaintifï. 

l'he verdict of the jury disposes of the claim that plaintifï was an 
interloper, having no cause of action against défendant. Nor can it 
be held that plaintifï proved no damage. The bonds of the railroad 
Company had a substantial value, and if défendant had performed 
what the jury found was its agreement, ample would hâve been realiz- 
ed to pay the note, 

[6] Défendant has pleaded that plaintiff's cause of action was bar- 
red by the statute of limitations, and argues that no demand for the 
proceeds of the collection of the note in suit or for the note and bonds 
(which demand was first made in 1918) was necessary, inasmuch as 
défendant had written a letter to plaintifï on November 17, 1897, giv- 
ing notice that the bonds in question had been sold by défendant, thus 
giving the plaintiff the right to sue without a demand. Under the nu- 
merous authorities cited by défendant, this would be so if défend- 
ant at any time had conceded that any bonds identified as there- 
after sold as collatéral securing the large notes, had been put be- 
hind the note in suit, in the manner claimed by plaintiff. Upon the 
whole record it does not appear that any of the bonds sold by de- 
fendant in 1897 were the bonds which the jury had found were the 
bonds put behind the latter note, nor has défendant met the require- 
ment that it must prove that it converted the identical 208 bonds 
that were back of the note in suit. Such must be held to be the 
law under Kilbourne v. Supervisors, etc., 137 N. Y. 170, at page 178, 
33 N. E. 159. Very earnest, but unsuccessful, efforts were made dur- 
ing the trial by plaintiff's counsel, jury, and court to obtain from de- 
fendant an admission or an unequivocal statement to this effect. It 
should be observed, in addition, that if défendant relies on its conver- 
sion of the bonds, no conversion has been pleaded. On the contrary, 
defendant's amended answer alleged that no bonds were pledged as 
collatéral to ihe note which is involved in this action. 

But, however that may be, even if plaintiff's right of action accrued 
in 1897, it has not been barred by the statute of limitations. For some 
years prior to 1916 section 390 of the Code of Civil Procédure of the 
state of New York provided as f ollows : 
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"Where a cause of action, whîch does not Involve the tltle to or possession 
of real property wlthin the state, accrues against a person, who Is not then 
a résident of the state, an action cannot be brought thereon in a court of the 
state, against liim or bis Personal représentative, after the expiration of the 
Unie, limited, by the laws of his résidence, for bringing a like action, except 
by a résident of the state, and In one of the foUowlng cases : 

"1. Where the cause of action originally accrued in favor of a résident of 
the state. 

"2. Where, before the expiration of the time so limited, the person, in whose 
favor it originally accrued, was or became a résident of the state; or the 
cause of action was assigned to, and thereafter continuously owned by a 
résident of the state." 

On May 15, 1916 (Laws 1916, c. 536), this section was amended to 
read as follows : 

"Where a cause of action, which does not Involve the title to or possession 
of real property, within the state, accrues against a person, who is not then 
a résident of the state, an action cannot be brought thereon in a court of the 
state, against hlm or his Personal représentative, after the expiration of the 
time, limited by the laws of his résidence, for bringing a like action, provided 
that if the limitation of the time flxed by the laws of his résidence for bring- 
ing such action be less than the time flxed by the laws of this state for a like 
action, the limitation flxed by the laws of this state shall apply. This section 
shall not apply to a case in which a person is entitled, when this section as 
amended takes effect, to commence such action, where be commences the same 
before the expiration of six months after this section as aniended takes effect ; 
in which case the provisions of law applicable thereto immediately before this 
section as amended takes effect shall continue to be so applicable, notwith- 
standing the repeal thereof." 

[7] The plaintiiï has at ail times been a résident, the défendant a 
foreign corporation, not licensed to do business in this state prior to 
October, 1916, when it filed an application to do business hère. Section 
401 of the Code of Civil Procédure provides: 

"If, when the cause of action accrues against a person. he is without the 
state, the action may be commenced within the time llmted therefor, after 
his return into the state. If, after a cause of action has accrued against a 
person, he départs from the state, and remains continuotisly absent therefrom 
for the space of one year or more, or if, without the knowledge of the person 
entitled to maintaln the action, he résides within the state under a false name, 
the time of his absence or of such résidence within the state under such false 
name is not a part of the time, limited for the commencement of the action. 
But this section does not apply, while a désignation, made as prescribed in 
section 430 or in subdivision second of section 432 of this act, remains in 
force." 

This suit was brought in 1918. For many years a foreign corpora- 
tion had no right to plead the statute of limitations. Olcott v. Tioga 
Railroad Co., 20 N. Y. 210, 75 Am. Dec. 393. The fact that the cor- 
poration had an office and agents within the state was immaterial. 
Rathbun v. Northern Central Railway Co., 50 N. Y. 656. This drastic 
prohibition has been modified, and a foreign corporation, having re- 
ceived a license to do business and designated a person within the state 
upon whom process may be served, may now avail itself of the statute 
of limitations when it is applicable. Comey v. United Surety Co., 217 
N. Y. 268, 111 N. E. 832, Ann. Cas. 1917E, 424. If the défendant had 
filed no certificate by which it secured a license to do business within 
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the State, it undoubtedly could not hâve successfully maintained the 
défense of the statute of limitations, if plaintiff's right of action accrued 
in 1897 ; but once having elected to file its certificate and make a désig- 
nation thereby obtaining the benefits incident thereto, it acquired a rési- 
dence and upon filing a désignation required by law it could then'avail 
itself of our own statute of limitations, subject to the provisions of 
section 401 of the Code of Civil Procédure, which permits an action to 
be commenced within the time limited therefor, after a person absent 
from the state when a cause of action accrues against him returns. 
[8] It is not contrary to section 390 of the Code of Civil Procé- 
dure, as amended, to hold that section 401 applies to the case at bar. 
Smith v. Western Pacific Railway Co., 154 App. Div. 130, 139 N. Y. 
Supp. 129. In the more récent case of Whiting v. Miller, 188 App. 
Div. 825, 176 N. Y. Supp. 639, upon which défendant relies, it is said : 

"Section 390-a relates generally to caiises of actions arising outslde of tlie 
state, wlthout regard to the résidence of the persons against whom they accrue, 
excepting where the cause of action originally accrued in favor of a résident 
of this state. It may be that the provisions of section 401 of the Code of 
Civil Procédure, extending the statute of limitations with respect to a cause 
of action accruing against a person who is without the state or who départs 
from the state and remains continuously absent therefrom for the space of 
one year or more after the cause of action accrued, or résides in the state 
under a false name, stiU applies to some causes of action against nonresldents, 
who were such when the cause of action accrued. See Olcott v. Tloga Railroad 
Co., 20 N. Y. 210, 75 Am. Dec. 393 ; Mayer v. Friedman, 7 Hun, 218, afflrmed 69 
N. y. 608 ; Moloney v. Tllton, 22 Mise. Rep. 682, 691, 51 N. Y. Supp. 19 ; Gold- 
berg V. Lippmann, 6 Mise. Rep. 35, 25 N. Y. Supp. 1003 ; Plummer v. Lowen- 
thal, 165 N. Y. Supp. 220. And in the case of Plummer v. Lowenthal, supra, 
the Appellate Term held that section 401 is applicable to the causes of action 
embraced in section 390-a. I am of opinion, however, that the provisions of 
said section 401 should not be deemed applicable to section 390 as so amended 
in 1916, and that the latter section should uow be construed as embodying the 
only statute of limitations applicable to an action against a nonresident who 
was such when the cause of action accrued and when the action thereon was 
brought. See Isenberg v. Ralnier, 145 App. Div. 256, 130 N. Y. Supp. 27, afflrm- 
ing 70 Mise. Rep. 498, 127 N. Y. Supp. 411." 

It is apparent that this does not prevent the application of section 
401 to the case at bar for the reason that this défendant was not a non- 
resident when the action was brought, having acquired a résidence with- 
in the state by complying with our statutes by taking out a license to do 
business in the state. It must be held that the défendant thereby ac- 
quired a résidence hère. Smith v. Western Pacific Railway Co., su- 
pra. 

I am of the opinion that the case at bar is one of those referred to 
in Whiting v. Miller, supra, which suggested that section 401 of the 
Code of Civil Procédure applies to "some causes of action against 
nonresidents, who were such when the cause of action accrued." The 
defendant's assertion that no équitable reason exists for applying sec- 
tion 401 to this case, in view of the fact that plaintiff could at any time 
hâve effected service of process on the défendant, within the state, 
loses much of its weight (if indeed this court has any power to force 
a construction of a statute because of such a considération) in view of 
the uncontradicted testimony of plaintiff that he was advised many 
267 F.— 45 
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years since by oné of the then leaders of the bar, an attorney of recog- 
nized and conspicuous ability, that he had no cause of action. 

[9] This is a complète answer also to the défense of estoppel and 
lâches, even if estoppel and lâches were a défense to an action of this 
character, which is exceedingly doubtful. Nor can the court ignore 
defendant's failure to bring suit upon the larger notes, within thèse 
many years. If défendant had begun action promptly, ail of the ques- 
tions involved would hâve been long since settled. 

That this is an unusual case is no reason for disturbing the verdict 
of a jury, and upon a careful considération of ail of the reasons ad- 
vanced by défendant, upon its motions to set aside the verdict and to 
dismiss the complaint, I am of the opinion that the motions must be 
denied. 



. STREET V. LINCOLN SAFE DEPOSIT CO. et al 

(District Court, S. D, New York. Febniary 10, 1920.) 

1. Eqidty <Si»363^0n motion to dismiss biU, fa«ts well pleaded are taken 

as tnie. 

On defendant's motion to dismiss the bUl, ail tlie facts therein well 
pleaded must be taken as true. 

2. Intoxicating liquors <S=>13 — Under Eighteenth Amendment Congress has 

full police powers to make prohibition ett'ective. 

Under the Eighteenth Amendment, prohibiting the manufacture, sale, or 
transportatlon of intoxlcatlng liquors, and glvmg Congress power to en- 
îorce the article, Congress has, under the iwllce power thereby granted, 
full authorlty to make the prohibition effective. 

3. Intoxicating liquors <S=3l39 — Possession outside of private homes by tbose 

not holding pennits is ilIegaL 

Volstead Act, § 33, making possession of liquor by person not legally 
permtttèd to possess It prima facie évidence of unlawful purpose, re- 
quirlng persons legally permitted to possess liquor to report amounts In 
possession, and permlttlng possession In homes for Personal Use wlth- 
out report, does not impliedly recognlze lawful possession outside of homes 
by those not holding permlts, so as to permit owner of liquor for Personal 
use to keep It in a storage warehouse. 

4. IntoxicaJ;ing liquors <S=>139, 236(5) — Possession in homes Is possession of 

différent character from that which is prima facie évidence of conmier- 
cial intent. 

Possession of Intoxicating liquor for personal use In a home, permitted 
by the last sentence ot Volstead Act, § 33, Is possession of a différent 
■ character from that made prima facie évidence of intent to sell by the 
preceding provisions of that section, so that the two provisions cannot be 
construed together as authorlzlng possession outside of a home for Per- 
sonal use. 

5. Intoxicating liquors <S=»17 — Restriction of possession for private consump- 

tion to possession within home is valid. 

The restriction by Volstead Act, § 33, of possession of Intoxicating liq- 
uors for peraonal eonsumption to such possession within private homes, is 
a valld exercise of power to enforce the prohibition of transportatlon of 
Intoxicating liquor, glven by Oonst. Amend. 18, § 2. 

In Equity. Suit by William G. Street against the Lincoln Safe De- 
posit Company and Daniel h- Porter. On motion of complainant for 

<gS3F0r otber caïes see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



STEEET V. LINCOLN SAFK DEPOSIT CO. 707 

(267 F.) 

preliminary injunction, and by défendant Porter to dismiss the bill. 
Preliminary injunction denied, and bill dismissed. 

Decree reversed 254 U. S. —, 41 Sup. Ct. 31, 65 L. Ed. . 

Davies, Auerbach & Cornell, of New York City (Joseph S. Auer- 
bach and Charles H. Tuttle, both of New York City, of counsel), for 
complainant. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
Asst. U. S. Atty., of New York City, of counsel), for défendant Porter. 

KNOX, District Judge. The complainant is the lessee of certain 
rooms within a storage warehouse operated by the défendant Lincoln 
Safe Deposit Company, in the Second internai revenue collection dis- 
trict of New York. Among the goods stored by the complainant in 
the leased rooms is a quantity of lawfully acquired wines and liquors. 
The défendant Porter is an agent of the Commissioner of Internai 
Revenue, and is charged with the enforcement of the provisions of 
the National Prohibition Law, commonly known as the Volstead Act, 
within the said collection district. 

It is alleged that the wines and liquors owned by the complainant are 
intended for consumption by himself and the members of his family, or 
his bona fide guests. The complaint then proceeds to aver that Porter, 
with the approval of the Commissioner of Internai Revenue, has claim- 
ed, publicly stated, and threatened that after January 16, 1920, the 
date upon which the Eighteenth Amendment to the fédéral Constitution 
goes into efifect, the aforesaid possession of said wines and liquors by 
the complainant, in the said storage warehouse, will be unlawful by 
reason of the said amendment and the provisions of the National Pro- 
hibition Act, and that the continued possession thereof will subject both 
the complainant and the Deposit Company to the penalties of the act. 
The complaint further avers that, by reason of such threats and fear 
of prosecution, the Deposit Company has notified complainant to re- 
move the said wines and liquors from its premises, and that, unless 
complainant does so remove them, the Deposit Company threatens and 
intends to remove the liquors from the rooms in which they are now 
stored and possessed, and deliver them to the défendant Porter, who 
will seize and hold the same as outlawed goods, to be dealt with as 
such under the provisions of the National Prohibition Act. 

It is alleged that the attitude of the défendants arises from an er- 
roneous belief and construction of law upon their part, and it is claimed , 
that the possession of the wines and liquors situated as aforesaid is now 
and will be lawful after January 16, 1920, and that, if the amendment 
and the Enforcement Act be construed to the contrary, such construc- 
tion would render the statute unconstitutional. There is said to be no 
adéquate remedy at law, and injunctive relief is prayed. 

Upon the filing of the bill a temporary restraining order was issued 
against the Deposit Company, and the matter now comes before me up- 
on an order to show cause why the outstanding restraint should not be 
continued, and the défendant Porter included within it. 

[1] The latter, appearing by the United States attorney, moves, 
upon a number of grounds, for a dismissal of complainant's bill. I 
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shall not détail the reasons urged for a dismissal, save to say that the 
motion made upon behalf of Porter raises a question as to the construc- 
tion to be placed upon title II of the act of Congress of October 28, 
1919, supra, with respect to the state of facts shown by the bill. On 
the pleadings, ail the facts therein well pleaded must be taken as true. 
It is the contention of the complainant that the power delegated to 
the fédéral government by the Eighteenth Amendment to the Constitu- 
tion is a subtraction from the gênerai police power of the several states, 
and is limited to so much thereof as is comprehended within the spé- 
cifie subjects to be dealt with by Congress and essential for appropriate 
législation thereon. The Eighteenth Amendment reads as foUows: 

"Section 1. After one year from the ratification of thls article tlie manu- 
facture, sale, or transportation of intoxicating liquors witliin, the importation 
thereof Into, or the exportation thereof from the United States and ail terri- 
tory subject to the jurlsdlctlon thereof for beverage purposes is hereby pro- 
hibited. 

"Sec. 2. The Congress and the several states shall hâve concurrent power to 
enforce this article by appropriate législation." 

In pursuance of the provisions of section 2, Congress bas enacted 
title II of the Volstead Act as embodying its conception of appropriate 
législation. It will thus be seen that nothing is said in the amendment 
as to the possession, as such, of intoxicating liquors-, nor is there any 
prohibition against the consumption of intoxicating liquors; and it is 
urged by reason of this that it is therefore lawful for a person sit- 
uated as is the complainant to hâve a supply of liquors intended for 
Personal use, in a storage warehouse, upon which supply he may draw 
as desired ; and, incidental to such possession, it is f urther claimed that 
the complainant may transport such liquors from their place of storage 
to his résidence, that he may carry liquors on his person and consume 
them when and where he pleases, and it is to thèse propositions that I 
shall direct attention. 

[2] Congress unquestionably sought by the Volstead Act to prohibit 
the traffic in intoxicating liquors for beverage purposes, and, in doing 
so, possessed, under the police power granted to it by the amendment, 
full authority to make the prohibition effective. The framers of the 
bill had definitely before them the difficulties of en forcement, as is 
indicated by the report of the Comriiittee on the Judiciary accompany- 
ing H. R. 6810, in which report it was said : 

"Congress also takes into considération the fact that the législation in ques- 
tion opérâtes upon the most lawless and scheming traffic with which the gov- 
ernmeût deals. Both the courts and législative bodies recognize this and 
their judgments are rightly influenced by it." 

In this connection the report calls attention to what was said by Mr. 
Justice McReynolds in delivering the judgment of the Suprême Court 
in Crâne v. Campbell, 245 U. S. 304, 38 Sup. Ct. 98, 62 L. Ed. 304. 
to wit: 

"And, consldering the notorlouis difficulties always attendant upon efforts 
to suppress traffic In liquors, we are unable.to say that the challenged inhibi- 
tion of their possession was arbitrary and unreasonable or wlthout proper re- 
lation to the legitimate législative purpose." 



STREET V. LINCOLN SAPE DEPOSIT CO. 709 

(267 F.) 

Consequently, in the présent instance, Congress has seen fit, by way 
of carrying into effect its législative purpose, to lirait the places where 
liquors may be lawfully possesse.d, and particularly is this trueâs to 
liquors that are to be used for beverage purposes. This last limita- 
tion is contained in section 33 of the act, which reads : 

"After February 1, 1920, the possession of liquors by any person not legally 
permitted under this title to possess liquor shall be prima fade évidence that 
such liquor is Isept for the purpose of belng sold, bartered, exchanged, given 
away, fumished, or othenvise dlsposed of in violiition of the prorisions of 
this title. Every person legally permitted under this title to hâve liquor shall 
report to the commissloner wlthin ten days after the date when the Elghteenth 
Amendment of the Constitution of the United States goes into effect, the liind 
and amount of intoxicating liquors in his possession, liut it shall not be un- 
Icmful to possess liquors in one's private ctwelling ivhile the same is ocoupied 
and used by him as his dwelUng only and such liquor need not ie repor^ed, 
provided such liquors arv for use only for the personal consumption of the 
owner tliere-of and his family residing in such dwelUng and of his bona fide 
ffuests when entertained by him therein; -and the biirden of proof shall be 
upon the possessor in any action concerning the same to prove that suoh 
liquor was lawfully acquired, possessed, and used." 

[3] It is urged, however, that nowhere in the act is the personal pos- 
session of Hquor penalized or declared to be in violation of law; but, 
on the contrary, section 33 of the act specifically recognizes a posses- 
sion by persons not of the class of those in receipt of express légal per- 
mits, and as to such possession déclares that it shall be only prima facie 
évidence of an intent to keep the same for commercial purposes. It is 
said in this connection that upon a rebuttal of the présomption there 
is a residuum of légal right which prevents a person in the position of 
complainant from falling within the class who possess liquors in viola- 
tion of the provisions of title II. 

[4] With this contention I am unable to agrée. I say this because 
section 3 of the act provides that the possession of intoxicating liquors 
for any purpose, except as authorized by the act, is uniawful. I am 
also of the opinion that the possession of liquors for beverage pur- 
poses by the owner thereof within his dwelling is a possession differing 
from that referred to in the first sentence of section 33. This, it seems 
to me, is indicated by the language employed in the grant of permission 
to a householder to hâve liquors for personal consumption in his dwell- 
ing. Had Congress intended to legalize the possession of such liquors 
in any location, it would not hâve been necessary to employ a new sen- 
tence (as is the case), wherein words of spécifie limitation are used. 

[5] The very exclusiveness of the place of possession necessarily 
excludes ail other places, and in making the restriction so exclusive 
Congress did not transcend its powers. It appreciated that, were 
liquors possessed elsewhere than in the private dwelling of the owner, 
transportation would be a necessary incident to the use of the liquors, 
and to the end that the act might be eflfectively enforced it did not mean 
to authorize the promiscuous transportation of liquors. Such trans- 
portation as the act permits may be carried on only under the most 
stringent régulations. If possession of liquors anywhere were to be 
permitted, and if the places where liquor might lawfully be consumed 
for beverage purposes were likewise without limit, it would be neces- 
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sary to împly that such liquors might lawfully be transported. This 
would inevitably foUow. 

It îs suggested that there is no rçasoti why the abuse of such inci- 
dental transportatîon might not be prevented by a System of permits. 
Without attempting to conclude why Congress did notcover the sit- 
uation in the manner suggested, I may say that, to my mind, a system 
of permits for the promiscuous transportation of liquor for beverage 
purposes would be highly impractical. 

It may be said — indeed, it is said-^that inasmuch as the complain- 
ant hère lives but a short distance from the warehouse where his liquors 
: are stored, transportation would play such a small part in their removal 
as to be negligible. Notwithstanding, their removal would involve 
some degree of transportation; and if what the complainant desires 
to do be held lawful, I can see no reason why a résident of a distant 
city might not hâve a store of liquors in the same warehouse and be 
permitted to transport them to his home, even though such transpor- 
tation involved a movement by car, wagon, train, or boat. The answer 
is, I think, that under this statute transportation, other than as specific- 
ally provided for, cannot be a matter of degree. As to liquors for bev- 
erage purposes, the definite limits of their transportation are within 
the confines of the dwelling of their owner. It is my judgment that 
any other construction of the act would resuit in its emasculation. The 
sure défense of the purveyor and the bootlegger, found with a flask 
df liquor in his pocket, would be that he possessed the same for his 
Personal use. 

So, under the Eighteenth Amendment, I am satisfied that Congress, 
under the police power delegated thereby, had the right to prohibit 
any transportation of liquors, and in order to reduce the necessity for 
transportation to a minimum it had the power to legislate as to the 
places where liquor might lawfully be possessed. It seems to me that 
in doing so Congress cannot fairly be said to hâve overstepped the 
boundaries of appropriate législation. 

The limitation of the places where liquors may lawfully be possessed 
is but a corollary to the prohibition against their transportation, and, 
under the authority of Crâne v. Campbell, supra, I do not think the 
inhibitions as to the places of possession are "arbitrary and unreason- 
able, or without proper relation to the legitimate législative purpose." 

Upon the subject as to whether the carriage of liquor upon the per- 
son cornes within the act. it is argued that tlie f acts présent in United 
States V. Hill,_ 248 U. S'. 420, 39 Sup. Ct. 143, 63 L. Ed. 337, are not 
applicable, owing to the fact that the prosecution in the Hill Case was 
based upon the Reed Amendment (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 8739a, 10387a-10387c) and that the court merely held 
that— 

"The transportation of liquor upon tbe i)erson of one leing oarried in inter- 
state commerce Is within the well-established meaning of the words 'Interstate 
commerce.' " 

Tha<- is quite true, but it must be remembered that the only juris- 
diction of Congress to enact the prohibitory law then under discus- 
sion was based upon the Interstate commerce clause of the Constitution, 
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and an interstate transportation was essential to conviction. Now, 
however, the power of Congress has been amplified by the adoption of 
the Eighteenth Amendment, and Congress can deal not only with in- 
terstate, but also with intrastate, transportation of liquor. 

In view of the foregoing, and without regard to the technical objec- 
tion urged against the complaint, I cannot do otherwise than to dis- 
miss complainant's bill. 

This opinion expresses my views of the situation as it existed upon 
the date when I filed my former mémorandum herein, in which I said 
that I would dismiss complainant's bill and would file my reasons there- 
for at a later date. 



WISCONSIN-MINNESOTA LIGHT & POWER CO. v. RAILROAD COM- 
MISSION OF WISCONSIN et al. 

(District Court, W. D. WIsconsIn. July 21, 1920.) 

1. Public service commissions «Ss'? — Jurisdiction to restrain «iforcement ot 

statutoty rate must await action of state cominission. 

Where a light and power company, serving 32 communitles In the state at 
ratas flxed by statute, but which are subject to change by a state commis-» 
sion, has applied to the commission for an inerease in rates, it cannot, 
pending such application, Invoke the jurisdiction of a court of equity to 
enjoin enforcement of the existing rates as confiscatory; nor does the 
fact that the commission has acted in respect to certain of the rates, un- 
satisfactorily to the company, give the court jurisdiction to review ail 
the rates, which are more or less Interdependent, and must be considered 
together to détermine their reasonableness, in advance of final action by 
the commission. 

2. Public service commissions "S^î — Temporary loss pending adjustment of 

statutory rates not ground for injunction. 

A light and power company held not entitled to a preliminary injunc- 
tion from a fédéral court to restrain enforcement of rates flxed by the 
state, alleged to be confiscatory, to protect it against loss pending an 
application to a state commission for an inerease of such rates. 

3. Injunction <§=137(4) — Preliminary injunction not granted, where facts axe 

in dispute. 

A case for granting of a preliminary Injunction, restraining enforce- 
ment of rates fixed by a state commission as confiscatory, held not made, 
where the allégations of the bill were met by affirmative counter alléga- 
tions of fact In the answer, tending to show that the rates are reasonable. 

In Equity. Suit by the Wisconsin-Minnesota Light & Power Com- 
pany against the Railroad Commission of Wisconsin and John J. Blaine, 
Attorney General. On motion for preliminary injunction. Denied. 

The plaintiff, a corporation organized under the laws of Wisconsin, is in 
the conduct of a public utility, and the défendants are the Railroad Commis- 
sion, created under the laws of Wisconsin, with authority to regulate rates 
to be charged by public utilities, and the défendant Bibine, the Attorney 
General of the state. The plaintiff, as such utility, furnishes eleetric, gas or 
hot-water heating service in 32 communities in this district, gas service in 
La Crosse, Eau Claire, and Chippewa Falls, and hot-water heating service 
at La Crosse. The plaintiff's outstandiug eommon stock and preferred stock 
are $2,500,000 and $5,000,000, respectively, its outstanding bonds, secured by 
mortgage lien upon its property, $10,720,000, the entire proceeds of which, so 

^saFor otlier cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digeats & Indexes 
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the original MU avers, are Invested In plaintiffs propertles tn Wlsconsln and 
Minnesota, and "the fair vaine of plalntlff's pi-operties is not less than the 
aggregate amount of such outstanding securltles." 

The bill makes référence to varions provisions of the Wisconsin Statutes, 
conferring upon the défendant commission power to regulate public utility 
rates, imposlng upon utilities the duty of flling with the commission schedules 
exhibltlng effective rates, tolls, and charges, whlch rates are requlred to be, 
not In excess of those in force on April 1, 1907, the prohibition against charg- 
ing or receivlng gréa ter or less or other compensation for service than the 
schedule rates, except and unless authorlzation therefor be obtalned from 
the commission, the penalties denounced by such statutes against the viola- 
tion of the provision just noted, the procédure and the right to foUow It in 
respect of dissatisfaction by utility vcith Its rates, to which référence com- 
plainant adds the foUowing allégation: "But there are no provisions in the 
statutes of Wisconsin requirlng the commission to détermine the matters 
involved in such complalnt vrithin any flxed perlod, or providlng any manner 
of relmbursement to the utility for the losses It may sustain whlle Its com- 
plalnt is pendlng and undeclded." Référence is made to the statute (Wis. St. 
1919, § 1797ml02) imposlng upon the commission the duty to enforce the 
provisions of the sections referred to, and imposlng upon the Attorney Gen- 
eral the duty to prosecute actions for the enforcement of such sections. 

The complalnt proceeds, upon gênerai allégation, to aver that, beglnning 
with and since the year 1907, the increasing priées of commodities requlred 
to be purchased in the opération of the plalntlff's utility hâve reduced the 
plaintifP's net earnlngs, constitutlng the return for the use of its propertles, 
to a grossly inadéquate point ; in fact, leavlng It, as to some brancnes of its 
service, without return whatsoever. It spécifies Increases in commodities, 
such as coal, oil, unskilled labor, from and Ineludlng the year 1916, to and 
Includlng the year 1919, at the cltles of La Crosse, Eau Claire, and Chlppewa 
Falls, being three of the communitles served by the utility, whlch Increases 
vary, as to the différent commodities, from approximately 40 to 80 per cent., 
and the bill submits an estimate of still further increases reasonably to be 
expected during the eurrent year of 1920. It Is averred that after the loss 
In revenues, resulting from increasing priées, plalntifC applled to the défend- 
ant Rallroad Commission "for emergency relief," but was unable to obtaln 
and did not obtain any relief sufflclent to make the plalntlff's rates com- 
pensatory ; that on July 2, 1919, it filed with the commission applications 
for revision of its electric rates and gas rates in practically ail of the commu- 
nitles in Wisconsin in which it supplies electriclty and gas as heretofore de- 
scrlbed. In each of said applications to the commission plalntifï alleged that, 
by reason of the rapidly increasing costs, its rates then In efCect were no long- 
er adéquate and compensatory, and asked that it be permitted to increase 
them "in each of said communlties to such amounts as were necessary to 
enable It to obtain compensation for the use of Its property devoted to the 
public service." The bill continued: "More than ten months hâve elapsed 
since said applications were filed, and except In the case of the gas rate at 
Chlppewa Falls, heretofore referred to, the défendant Rallroad Commission 
has not reached a détermination on any of said applications, nor has plain- 
tifC been able to obtain any relief. During the ten months that said applica- 
tions hâve been pendlng and undeclded, the rates whlch plaintlff has been 
permitted to coUect hâve not been suflicient to afïord plaintlff fair compensa- 
tion for the value of its property devoted to the public service." 

The bill then proceeds to make spécifie référence to the proceedings before 
the rate commission in respect of the révision of the electric rates in the 
city of Eau Claire, recltlng the filing of the plalntlff's Inventories of its prop- 
ertles, the holding of a hearing on December 4, 1919, whereat testimony 
of wltnesses was introduced to prove the accuracy of inventories, appraisals, 
revenues, and operating costs under existlng schedules ; also adjournments 
of such hearing at the request of représentatives of the city of Eau Claire, 
a subséquent hearing during whlch final proofs were introduced, and that 
"since February 25, 1920, no action has been taken, and plalntifC Is apprehen- 
sive that it wlll be several months before the englneers of the Rallroad Com- 
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mission will complète thelr work upon the appralsal, and several months after 
the appraisal is completed before action wlll be taken by the défendant Railroad 
Commission upon plaintiffs application." It is averred that, in other ap- 
plications for reTlsIon of electrlc rates flled by the plaintiff with the défendant 
Railroad Commission, proceedings slmllar to those In the Eau Claire case 
had been had, except that by mutual consent the flnal closing of the proofs 
bas been left open until the décision in the Ean Claire case shall hâve been 
made ; it havlng been the opinion of the plaintifC that a flnal décision In ail 
of such cases would be expedlted by such course of procédure. 

The blll discloses the proceedings had upon the plaintiff 's application for a re- 
vision of its gas rates at Eau Claire and the uncompleted and undetermined 
State of such case before the commission. It is also averred that plaintiff's ap- 
plication for a revision of ite gas rates In the cities of La Crosse and Chip- 
pewa Palis has been slmllar to those in the application for a revision of the 
gas rates at Eau Claire, excepting that in respect of the gas rates at Chip- 
pewa Falls the défendant commission on May 1, 1920, made an order authoriz- 
Ing plaintiff to Increase its rates in that city approximately 25 cents per 
1,000 cublc feet. Of the order evidencîng such détermination, the blll says: 
"The sald order shows upon its face that the rates fixed by the Railroad 
Commission are sufflcient only to afford plaintiff an earning of 6 per cent, 
upon the amount which the défendant Railroad Commission considers may 
liave been Invested in the property at the priées prevaillng at the dates of 
construction. In making such order, operating conditions such as existed 
In 1919, but which, owing to the increaslng cost of labor and materials, do not 
now exist, are used by the défendant Railroad Commission as the basis for 
Computing the plaintiff's net revenues. The rates so fixed are not sufflcient to 
reimburse plaintiff the cost of operating its gas pioperty in the (dty of Chip- 
pewa Falls under the conditions now exlstlng, and if plaintiff is compelled to 
operate Its property at such rates it will recelve no substantlal return what- 
ever for the use of its property." 

It is further averred : "Plaintiff has been diligent in making use of every 
method afforded it by the statutes of Wisconsin, and the inethod of procédure 
of the défendant Railroad Commission to obtaln the approval of the de- 
fendant Railroad Commission of such rates as are necessary to enable 
it to obtaln from Its revenue a falr return on the value of its property de- 
voted to the public service, and has been unable to obtaln such permission 
from sald Railroad Commission." The blll charges that in the order last 
above referred to the commission, "in placing a valuation upon the physical 
properties of the utilities as a basIs for flxing rates, has adopted its estimate 
of the amount Invested in such physical properties, less the percentage of 
dépréciation in such physical properties from use prior to the date of such 
valuation, as the value of such physical properties upon which a return may 
be earned, and has denied to the utilities any Increase in value due to the 
increase in commodity costs and Increas^ in value generally, subséquent to 
ihe time of the purchase or construction of such physical properties," and 
that the commission intends, in making valuations of plaintiff's physical 
properties for rate-flxing pnrposes, to be effective hereafter, lo pursue a 
like method in making valuations of physical properties, and to deny to the 
plaintiff "return upon the Increase In the value of its physical properties sub- 
séquent to the time of purchase or construction, regardless of any increase 
in the value of such physical properties that may actually exist." 

The bill réitérâtes the low rate of return derived from its présent rates for 
furnlshing hot-water heating service at La Crosse, and "if plaintiff shall be 
compelled to continue operating its utilities in the Western District of Wis- 
consin, at the rate now in effect, its revenues under such rates wlll fall short 
of providing a fair return upon the fair valuation of Its property devoted to 
such service by an amount in excess of $25,000 per month." The plaintiff, 
as a condition of obtaining the relief prayed for in Its bill, offers In Its blll 
"to enter into an understandlng with the court, for the beneflt of ail partie» 
interested, that it will promptly file with the défendant Railroad Commission 
applications asking for a revision of ail its electrlc, gas, and heating rates, 
subject to the jurisdiction of the défendant Railroad Commission, to accord 
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wlth présent values and operatlng conditions, and to proceed with reasonable 
diligence to brlng sucb proceedlngs to a conclusion, and If the rates pre- 
scribed by the défendant Rallroad Commission and such proceedlngs, when 
thelr valldlty sball bave been establlshed, are lower tban the rates whlch 
plaintifl shall bave applled and collected, plaintlŒ will refund to eaeh person 
who sball bave pald to plaintlff more tban the rates so fixed by the commis- 
sion, the fuU amonnt collected In escess of such rates. The rates set out in 
the schedules marked Exhibits B, O, and D, hereto attached and made a part 
hereof, are uot hlgher tban is necessary to provide a fair return upon the 
fair value of the property of the plaintM devoted to the service to which 
such schedules of rates apply.'' 

The blU contains the formai allégation that the compulsion of the plaintlff 
to operate Its utilities under existing rates, unless and until the same are 
varied by the Rallroad Commission, will, as such rates are not remunerative, 
deprive the plaintlff of its property wlthout due process of law, and the 
enforcement of the penalties prescribed by the statutes of Wisconsin will, as 
the existing rates are conflscatory, deny to plaintifC the equal protection of 
the laws, ail in violation of the Fourteenth Amendment of the Constitution 
of the United States. 

Thé Mil prays for a judgment declarlng the rates referred to as unlawful 
and conflscatory, as not afCordlng to the plaintlff an adéquate return upon 
Its property, that the statutes making effective the rates and conferring upon 
the commission the power to enforce them be decreed to be nul! and void, and 
that pending the détermination of the case, the défendants be enjoined from 
taking any action of any nature whatsoever tcj enforce the rates or the stat- 
ut^ relating thereto, or any rates lower than those tendered by the plaintlff 
1b the Schedules B, C, and D. Annexed to the bill is an exhaustive exhibit, 
being the report of the détermination made by the Rallroad Commission In 
respect of the gas rates in the city of Chippewa Falls, to which référence was 
made in the bill. 

Upon the motion for a preliminary injunctlon the défendants submltted to 
the court an answer whlch, under the equity rule, saved the question re- 
specting the sufliclency of the bill, and also made detailed response to the 
latter's allégations. During argument, uotwithstandiug the voluminous com- 
plaint, answer, and affidavits, it was conceded that, exceptlng for the partial 
ehowing made in respect of the situation at La Crosse, Chippewa Falls, and 
£îau Claire, the record contained no facts showiug in détail the matters 
properly to be Gonsidered lu détermination of values of property of Income 
or operating expenses at any one of the other gô communitlesserved by the 
plaintiffs utilities. Thereupon leave to amend the WH was granted, and upon 
the seicond bcaring the allégations of an amended bill and answer were beforç 
the court for considération of the merits of the motion, and extended argu- 
ment and wrltten briefs were presented touchlng both upon the sufficiency 
of the bill as presenting a cause of action, and also the equities, if the bill be 
deemed SQfficient, in thelr adequacy to support a motion for a preliminary In- 
jijnctioa. 

I The Plaintlff, by amendment, added paragraphs supplying particular al- 
légations respectlng the value of its property at La Crosse, also its gross 
earnlitgs and operatlng expenses and taxes earned and Incurred, leaviug a 
net profit of approximately $18,000 applicable to dépréciation and return on 
its investment of $900,000, and that during three months ending March 31, 
1920, the gross earnings in that city were approximately $40,000, its operatlng 
expenses and taxes approximately $52,000, leaving a déficit of approximately 
$12,000. In llke manner allégations were supplied respectlng the value of 
the property, the gross earnings, and operating expenses at Eau Claire during 
the year 1919, and during the three months ending March 31, 1920, leaving 
for the one period a balance of approximately $13,000 applicable to dépré- 
ciation of property and a return upon an investment alleged to be $500,000, 
,«nd for the second period nothing. Llke allégations with ■ respect to the 
isituatlon at Chippewa Falls, upon a valuatlon of not less than $160,000, 
averthat during the yeax 1919 operating expenses and taxes exceeded gross 
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earnings by approxlmately $5,000, and durlng the flrst three mohths of the 
year 1920 by approximately $2,200. 

The amendments also show that on May 21, 1920, slnce the flling of the biU, 
the défendant commission made an order permitting the plaintifC to Increase 
Its rates for gas in the clty of Eau Claire 20 cents per 1,000, but that the 
order shows ujwn its face that the rates so now fixed are sufflcient only 
to afford plaintiflf an eaming of 7 per cent, upon $355,000 under operating 
expenses such as existed in 1919, but wRich, because of récent increases, do 
not now exist ; that the commission valued the plaintllfs physieal propertles 
"at the amount It considered had been invested in said physieal propertles 
when sald propertles were purchased or erected, less dépréciation at the time 
of appraisal; that the amount aUowed plaintlfE, under the order to recover 
dépréciation of the property used in the service, was only BUfficlent to enable 
plaintifC to recover through its rates the original cost of the property wom 
ont in the service, and is not sufBcient to enable plaintiff to renew such 
property at the higher priées now prevailing." Certain items showlng the 
récent increase of operating costs are set forth in support of thls allégation. 

The amended bill gives further détails of increased operating costs claim- 
«d to eut down net earnings In the city of La Crosse, and partlcularly operat- 
ing costs during the year 1919, as compared with the flrst three months of 
the year 1920. Thèse allégations concur with the charge that the rates re- 
ceived at La Crosse are pursuant to an order of the défendant commission 
made January 6, 1919, based upon évidence showing operating costs for the 
season of 1917 and 1918, slnce which years operating costs hâve greatly in- 
creased. 

By amendment plaintiff also allèges that its utilities In the communities of 
Wisconsin and Minnesota "are ail Interconnected by a System of high voltage 
transmission Unes, and ail in common receive their supply of electric energy 
from plalntiff's hydro-electrie generating stations at Cedar Falls, Menomlnee, 
and Rice liake, on the Cedar river, and at Wissota on the Chippewa river, 
and from the plaintifC's steam electric generating station at La Crosse" ; that 
plaintiff owns approximately 336 miles of high voltage transmission Unes,, 
employed in transmission to the several communities, and also inakes use of 
approximately 57 miles of transmission Unes not owned by it, but Ucensed to 
it by other utilities. The bill gives the names of the 32 communities served, 
and allèges that the value of its property, "excepting the Wissota hydro-: 
electric development, devoted to supplying electric service to ail of the com^ 
munities, • * * is not less than six miUion six hundred thousaud dol- 
lars," and "the value of plaintiff's hydro-electric development at Wissota and 
the Chippewa river Is omitted, because of the fact that only a portion of Its 
electrical output is consumed in the loop district, and the contention, some- 
times made, that the said Wissota development is not required for the service 
of the utilities in the loop district is most easily met by omitting such develop- 
ment from property used in the loop district, and Included in the operating 
expenses of tEe loop district the fair cost of the current delivery to the loop 
district from the Wissota development." The "loop district" is the name com- 
monly given to the communities where the plaintiff supplies electric energy. 

The bill avers that the plaintiff's gross earnings from the sale of current in 
the loop district for the calendar year 1919 were approximately $1,000,000, in. 
addition to which it had certain miseellaneous earnings approximating $35,- 
000 ; that during the said year operating expenses and taxes "incurred In the 
opération of its said utilities in the loop district, exclusive of any allowances 
for replacements and renewals, were $840,636.02, leaving available to plaintiff 
for replacements and renewals of worn-out property, and for a return upon 
a value of 'the property used In the service, approximately $192,000." A 
proper reserve to cover the dépréciation of the depreclable property used In 
said loop service during said period would be approximately $109,000, leaving 
avalls^ble for return for the use of the property devoted to such service dur- 
ing said period approximately $82,000; and the bill avers that "included in 
the operating expenses of $840,636.02, as above descrlbed, there is a charge of 
$377,182.69, for 16,763,675 K. W. H. of electric energy deUvered to the loop dis- 
trict from plaintifC's Wissota hydro-electric development during said period 
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anfl chargea for at the rate of 2% cents par K. "W. H. The sald electric 
energy was dellvered to the loop district from the Wlssota generating station 
at a low factor of approximately 18 per cent., and at a maximum demand of 
approxlmately 10,000 K. W. The cost to plalntifC of dellvering sald electric 
energy from Its Wlssota development at such demand and upon such low 
factor was not less than the amount charged agalnst the loop district for 
such concurrence, and that amount is not more than It would hâve cost the 
plaintlfC to produce sald current by any other method." 

It Is charged that In the schedule attached to the original blU there Is dis- 
closed an équitable distribution "among ail of plalntlff's customers in said 
loop district; the cost of performing the service Includlng a retnrn In no 
case exceeding 8 per cent, upon the value of the plalntlff's property devoted 
to such service. In preparing the rates set forth in said Schedule E, récogni- 
tion is given to the fact that rates in the larger cities, in which the busi- 
ness is well developed, should be lower than in smaller communities. The 
rates set forth in said Schedule B are not in ail cases hlgher than the rates 
now In effect, and are hlgher than the rates now In effect only In those cases, 
where the rates now in efCect are so low that the customers obtainlng service 
under such rates do not contribute their fair share toward the cost of the 
service." 

To the original and amended bllls the défendants, at the second hearing, 
Interposed a volumlnous amended answer, wherein issue is taken upon many 
of the plalntlff's allégations, Includlng, among others, the valuatlon of prop- 
erties, the gross earnings, operatlng costs and charges, and also the net 
returns ; spécifie Issue being taken upon allégations respecting either the dis- 
parity between gross earnings and operatlng costs, and upon the clalm of 
déficit in any branch of the service rendered by the utilities to the public. 
Such answer singles out wlth some partlcularlty the plalntlff's so-called "Wls- 
sota'' dam, averring It to hâve been exceedingly expensive and projected upon 
a scale "not needed for the service whIch the plaintlflf was then renderlng to 
the publie In Wisconsin, and now greatly esceeds the needs of said services, 
and that plalntifC bas a poorly developed market In Wisconsin for the product 
of said power plant; that durlng the Wlssota development * * * the 
plalntifl owned and was operatlng a hydro-electric plant at Chippewa Falls 
having an annual capaclty of approximately 2,000,000 K. W. H., another 
hydro-electric plant at Eau Claire, having an annual capaclty of 4,000,000 
K. W. H., and that the hydro-electric plants just mentloned are both carrled 
on the books of the company at a very large amount; that the plaintiff 
has entirely discontinued the use of, and at présent does not use, the hydro- 
electric plant at Chippewa Falls, and has leased outrlght to the E. 0. Dalles 
Improvement Company for an annual rental of $30,000, which rental makes 
no provision for dépréciation or taxes, Its plant at Eau Claire; that the 
capacity of the electric generating properties owned by the plalntifC, at 
the time It entered upon a construction of the Wlssota plant, and throughout 
the progress of such construction, exceeded the plaintlfC's market and de- 
mand for electricity." 

The answer continues: "That the chief object of the construction of the 
Wlssota dam and electric development was to furnish electricity to consumers 
or purchasers outside the state of Wisconsin, and chlefly to the Northern 
States Power Company, a Minnesota corporation; that the plalntifC claims 
that the de.velopment of this water power and the construction of the trans- 
mission Unes therefrom to the state Une represent an investment and prop. 
erty of the value of more than $7,000,000 ; that the plalntifC seeks to requlre 
the Wisconsin consumers of its product to bear a large and undue portion of 
the bnrden of said Wlssota development; that less than 12 per cent, of said 
property and investment is used or usable In the service rendered to Wiscon- 
sin consumers; that the plaintiff Is now under contract wlth the Northern 
States Power Company for delivery to it at the state Une, for consumption 
in the Twin CItles, of a vast amount of electric current for a term of years, 
and that the plaintiff is thereby required to and does deliver an exceedingly 
large amount of constant electric current, sometimes called 'firm power, 
generated at Wissota at a very low rate, and to deliver its surplus current 
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or dump power at still lower rates; that the rates stipulated In sald contrant 
are very much lower absolutely and relatively than the rates now In force 
In Wlsconsin and chargea to plaintiff's Wisconsin consumers; that by sald 
contraet the plaintiff agrées to deliver to the Northern States Company con- 
stant eleetrle energy to the amount of 52.000,000 K. W. H. at 5% mills per K. 
W. H. for the year 1920, and for each year thereafter during the life of the 
contraet; that by sald contraet the piirchaser aïïrees to take and pay for sur- 
plus and additional energy at the rate of 3 mills per K. W. H. for 52,000,000 
K. W. H. during the year 1920, and for eaeh year thereafter during the life 
of the contraet ; that by said contraet the plaintiff agrées to supply said pur- 
chaser at 2 mills per K. W. H. with al! surplus energy furnished to the pur- 
chaser in the year 1920, and each year during the life of the contraet, in 
excess of 104,000,000 K. W. H. per year, and the plaintiff thereby furthei 
agrées to supply the purchaser with ail surplus energy each year up to the- 
full capacity and stream flow available at the Wlssota hydraulic electric 
generating plant, lu excess of the plaintiff's other requirements." 

The bill allèges that, of the power generating at Wissota in 1919, nine- 
tenths went to sald Northern States Power Company, and about one-teath 
was consumed iu the loop district. The facts are alleged In some détail. 

The défendants, referring to the proceedings initlated by the plaintiff before 
the commission, in July. 1919, aver diligent considération thereof, in vlew of 
the scope of the Inquiry and the necessity of committlng its expert aceount- 
ants and engîueers to the taèk, the early probable completlon of their work 
and submission of the same to the plaintiff for examinatlon — the défend- 
ant averring that plaintifC had requested that no order be made by the com- 
mission flxing the rates for electric energy untll opportunity for such exami- 
natlon be atforded to the plaintiff. The answer likewise refers to the 
déterminations made by the défendant commission with respect to rates In the 
three commuuitles referred to in the blU, but sharply controverts its alléga- 
tions resperting valuations, operating expenses, and the distribution thereof 
as conteiided by the plaintiff, and generally dénies the conflscatory or un- 
lawftil character of any of the rates fixed by it. It avers the bindlng force 
and effect of certain of the rates fixed unless and untll application for revi- 
sion be made to the commission upon facts not heretofore presented to it — 
that is, that any revision based upon conditions developing since the award 
must flrst be requested of the défendant commission before proceeding in a 
court of equlty to impugn the existing rate by reason of such conditions. It 
likewise sets forth varions applications for emergency relief made and grant- 
ed, and, in respect of the allégations of the amended complalnt, speciflcally 
dénies the valuationa claimed by the plaintiff In respect of its property at 
Eau Claire, La Crosse, and Chlppewa Falls; and with respect to thèse com- 
munlties, as well as the value of plaintifC's entire property, the défendants 
by spécifie allégation aver the respective properties to be fairly and reason- 
ably worth a much smaller sum than set up in the bill. 

Spécifie issue is taken on the allégations respecting the amount of electric 
energy delivered, during the year 1919, to the public of, Wisconsin, and a 
llke issue respecting the fair rate to be charged for such as was delivered. 
In this aspect of the case the défendant sets up in considérable détail evi- 
dentiary matters bearing upon the question of value, costs, and reasonable- 
ness of rate, as well as distribution of values and operating expenses, in vlew 
of certain contracta for delivery of electric energy which the plaintifC holds. 
The prayer of the answer is- for a dismissal of the bill. 

Lees & Bunge, of La Crosse, Wis., and Norris, McPherson, Har- 
rington & Waer, of Grand Rapids, Mich., for plaintiff. 

M. B. Olbrich, Deputy Atty. Gen., and E. E. Brossard, Asst. Atty. 
Gen., of Wisconsin, for défendants. 

Before ALSCHULER and EVAN A. EVANS, Circuit Judges, and 
GEJ.GER, District Judge. 
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GEIGER, District Judge (after stating the facts as above). [1] 
There are presented sharply contested questions, which the parties 
variously state as bearing upon the jurisdiction of the court, or upon 
the sufficiency of the bill in its disclosure of a cause of action, or upon 
the propriety of granting an injunction pendente lite, in view of cer- 
tain issues of fact to be alluded to. 

Speaking generally, the parties will agrée that a cause of action 
to restrain an aggression by the state, through its tribunals or officiais, 
upon the property or property rights of the plaintiff, in violation of the 
protection afforded by the Fourteenth Amendment, is within the gên- 
erai équitable cognizance of the court; and of course no other stat- 
utory requisite need be présent than an appropriate disclosure of a case 
so arising in the plaintiff's behalf under the Constitution or laws of 
the United States. The voluminous pleadings and record hâve neces- 
sitated such références thereto and excerpts therefrom as enable an 
understanding of the propositions deemed vital in the disposition of 
the pending motion. We feel that two questions must be answered, 
each of which is more or less dépendent, , in the facts out of which 
il arises and the answer to be given to it,, upon the other. They are ; 
i^'irst, What are the dominant facts, di^closed in the bill, respecting 
the plaintiflF, its situation in its property and property rights, partic- 
ulârly in their relation to the state of Wisconsin, the défendant com- 
mission, and to proceedings pending before the latter? Secondly. Can 
the court award a w^rit of injunction pendente lite, in view of the 
answer to be given to the foregoing question, and, if so, should it exer- 
cise the power, in view of issues of fact tendered in this case ? 

In their considération, the inquiry must proceed upon récognition 
of the plaintifï Company as a créature of the state of Wisconsin, and, 
as such, subject generally to its laws and public policy respecting the 
conduct of its business as a public utility; that presumptively the acts 
of the stàte and its tribunal, the défendant commission, are valid, and 
not répugnant to any right or immunity guaranteed to the plaintiff by 
the Constitution of the United States; that likewise the défendant 
commission presumptively has full jurisdiction to function obediently 
to the state law, and hence the proceedings now pending before it at 
the plaintiff's instance must be deemed to hâve been initiated, and to 
be. pending, rightfully, to the end that the vested power of such coinr 
mission may be exercised, not merely to bring about a resuit satis- 
fadtory to the plaintiff's wishes or desires, but to détermine the quan- 
tum of relief to which it is entitled, consistently with its obligations 
to, and the rights of, the public, which are equally within the cognizance 
of the commission for protection. In other words, that the juris- 
diction of the commission, to the extent that it has been invoked, be 
discharged. 

We start, then, with the outstanding facts that in July, 1919, the 
plaintiff iiled with thei défendant commission its pétition, asking for 
an increase of rates, in its entire service to 32 communities within the 
state of Wisconsin; that such proceeding is still pending and unde- 
tèr'mined, exceptas to three communities heretofore referred to; that 
as to such communities the commission has acted, awarding an inCreasé 



WISCONSIN-MINNESOTA UGHT & P. CO. V. EAILEOAD COM'N 71ft 

(267 F.) 

of rates, which, however, as appears f rom the bill, is not satisf ^ctory 
to the plaintiff, but is charged to be nonremunerative and confiscatory, 
in view of its claims respecting the value and cost of operating its 
property in those communities, The pétition — at least so it was con- 
ceded upon the argument before us — is as broad in its scope as is the 
activity of the plaintifï in its business as a public utility within the state 
of Wisconsin, and certainly aims at an objective in respect of review- 
ing its rates just as broad as the présent bill. 

Obviously, in so far as the commission has passed upon the rates 
in the three communities referred to, the présent bill challenges its 
détermination; but with respect to ail of the other communities it can 
do no more than to ask the judgment of this court respecting the rea- 
sonableness of rates, upon the appréhension that the commission, if it 
continue in its considération of the pétition pending before it, is cer- 
tain to fail in giving the measure of relief to which plaintiff insists 
it is entitled. In other words, there has been no détermination by 
the commission upon the pétition pending before it, except as to three 
communities, although concededly the plaintiff' s property situation — 
its plant, as it may be called — is in many respects unitary, necessitating, 
in considering the needs and obligations of any one community, a 
considération of values and operating costs at central or outside sources 
of power, and the like. 

Now the défendants rest upon thèse outstanding facts as a sufïicient 
basis for challenging the plaintiff's attempt to resort to equity, in ad- 
vance of a détermination of the very matters comprehended within 
the bill by the tribunal which the state has constituted for that purpose; 
and whose jurisdiction the plaintiff has in fact invoked and concèdes. 
We believe the challenge to be well f ounded, not only in reason and 
good sensé, but rather clearly upon précèdent, disclosed in cases like 
Prentis v, Atlantic Coast Line, 211 U. S. 210, 29 Sup. Ct. 67, 53 L. 
Ed. 150, and Bacon v. Rutland Railroad Co., 232 U. S. 134, 34 Sup. Ct. 
283, 58 L. Ed. 538, and, as it is not claimed in the case before us that 
the delay in determining fully the pending pétition before the com- 
mission is unreasonable, or that the conduct of the commission has 
been arbitrary or capricious, the authority of such cases iscontrolllngi 
with respect to équitable interférence pending législative or adminis- 
trative procédure by a duly constituted tribunal. In the Prentis Case, 
this view of the bills there tendered was expressed: 

"It appears on their face that the appellees dld not avall themselves of the 
rlght of appeal to the Court of Appeals of Virginia, which absolutely 
vested in them by the Constitution and laws of that commonwealth. Such an 
appeal would hâve brought up the question of the alleged unreasonableness 
of the deslgnated rate, and appellees cannot assume that the décision of the 
commission would necessarily hâve been afflrmed. If reversed or chailged 
to meet appellees' views, the whole ground of equity interposition would 
disappear. In such clrcumstances it is the settled rule that courts of equity 
will not interfère. The transaction must be complète, and jurisdiction cannot 
be rested on hypothesis. A fortiori, this must be so where fédéral courts are 
asked to interfère with the législative, executive or judicial acts of a state, 
Unless some exceptional and imperative necesslty is shown to exist, which 
cannot be asserted hère." 
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And in the Rutland Case, the court, although distinguishing the 
Prentis Case, still points out that before a party may resort to equity 
the matter or case must hâve reached "the judicial stage." See 232 
U. S. 147, 34 Sup. Ct. 283, 58 L. Ed. 538. 

If, therefore, we assume that the plaintif? in this case invoked 
the jurisdiction of the State Railroad Commission for the broad pur- 
pose of considering and revising its rates as disclosed by itself in the 
pétition iiled in July, 1919, it would be anomalous to recognize the 
constant alternative of resorting to equity merely if, because of delay, 
disappointment in partial détermination, or for other considérations, 
the further prosecution, or the awaiting of the final resuit of, the 
commission proceedings, was no longer désirable. And it is equally 
true that if, as suggested by plaintiS's counsel upon the hearing of 
the présent motion, a plaintiiï may always resort to the fédéral equity 
courts for the mère purpose of challenging as confiscatory, a rate or 
rule established by a state commission, it must foUow that preliminary 
injunctions, when having no other support than the claim made by 
a plaintiflf in a case like this, wilî prove a means of perpetually tying 
np the functioning of the state laws. 

The whole question arises, as we view it, not as one of comity, but 
rather one of fact, in establishing the proposition that the state, through 
its tribunals, bas committed, or is threatening- to commit, aggression 
upon the complainant's property or property rights. Taking the broad 
tase made by the plaintiff's bill, it is not that the rates originally fixed 
are now confiscatory, and that the state, through the défendant com- 
mission, adhères to them and refuses to give considération to the facts 
recited in the bill; for the plaintifï has avaiîed itself of the jurisdiction 
furnished by the state to conduct an inquiry into its rates and to award 
an increase. The plaintiflf, except as to the three communities, does 
not prétend that the commission has denied or will deny ail relief 
which it asks for in its pétition. The most that it can claim, upon the 
broad aspect of its pétition and the présent bill, is that, if it ultimately 
prevails, or if it fails upon the issues presented to the commission, 
and the latter's détermination is ultimately condemned by the court, it 
will in either event sustain an intérim loss. This seems to us to be 
purely a hypothetical, if not conjectural, basis for invoking the equity 
jurisdiction. Prentis v. Coast Line, supra. 

[2] It clearly éliminâtes the necessity, ordinarily présent in equity 
upon applications for a preliminary injunction, of a clear showing 
respecting not only the plaintiflf's right, but of the défendants' wrong 
or aggression. It is one thing to make a clear prima facie showing, 
and quite another to merely set up the claim and ask that the injunction 
issue for intérim protection because the plaintiflf may prevail. 

The matter can be presented in another way, through the simple 
query: Is the plaintifï in the présent case disclosing, or attempting 
to disclose, a déniai of, or an aggression upon, its property or property 
rights by the state, upon the same facts disclosed before the commis- 
sion or inhering necessarily in the rate complained of ; and has the 
state finally denied the plaintiflf's right upon the facts so disclosed? 
This query, so it seems to us, is expressly answered in the négative 
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by the plaintifï's bill, which, while complaining of the rates existent 
when its pétition was filed in July, 1919, seeks not merely to présent 
to this court the facts which then may hâve been pertinent, but other 
facts transpiring since the commencement of the proceedings before 
the commission upon which it lays, or seeks to lay, great emphasis. 

Now, omitting for the présent référence to the facts transpiring 
during the current year, how idle would be attempts to regulate and 
enforce rates through a state tribunal, if concurrently with the pros- 
ecution of a remedy provided by the state law before the state tri- 
bunal the entire functions of the state law could be superseded by 
a fédéral (or state) court of equity, merely upon the hypothesis that 
the complaining party may ultimately prevail. In that event, the in- 
junction pendente lite would, of course, be based upon no matter of 
fact in issue between the parties, and yet it would efïectually operate 
to condemn the régulation of the state tribunal and forbid the latter 
from functioning, pending the trial, except to such an end as may meet 
the concurrence of the equity court. 

As already noted, the situation, as disclosed in the présent bill, is 
far from that of merely complaining of the rates in efïect in July, 
1919, and averring that such rates were the last expression of the 
législative or executive will of the state, from which plaintifif, not- 
withstanding due représentation of ail of the facts averred in the prés- 
ent bill, could not be released or relieved, to the end of getting an adé- 
quate return. In other words, the plaintiflf, upon the record before us, 
cannot be heard to say that, upon the facts now presented as relevant 
to the question of a lawful and nonconfiscatory rate, the state has 
denied, and is denying, relief, leaving the plaintiiï no alternative but 
to resort to equity to restrain an impending unconstitutional aggression. 

Thèse considérations are emphasized when once we reflect what must 
ensue upon an injunction pendente lite in the situation disclosed. The 
plaintiflf must,-of course, concède that, whether or not an injunction 
is issued, the commission will retain its power to inquire into and 
regulate the plaintifï's rates. If the rates now under considération by 
the commission are held preliminarily by this court to be confiscatory, 
will the parties proceed before the commission, or before this court, in 
further inquiry, to the end of fixing a constitutional rate? If before 
the former, will the future functioning of the commission be freed 
from the surveillance of the preliminary injunction, and from the ef- 
fectiveness of a preliminary adjudication of the court respecting val- 
ues and the like? 

Certainly the courts could not by preliminary injunction restrain 
enforcement of any rate, without fixing for the time being some of the 
éléments upon which lawful or nonconfiscatory rates are based; that 
is to say, if an existent rate is to be condemned, it can only be upon 
récognition of some standard of value, of property, likewise of oper- 
ating expenses. So that, if in the case before us the court should con- 
demn the existing rates, with or without récognition of the tentative 
rates tendered by the complainant, it would seem idle to hâve the com- 
mission function further in the pending proceedings before it, because 
ultimately it would lead merely to the necessity of a recession by 
267 F.— 46 



722 26T FBDEBAIj REPORTER 

the court or the commission of either of their respective déterminations; 
whether they be final or preliminàry. 

If, therefore, it be assumed that the équitable jurisdiction could ul- 
timately prevail, there is none the less established a policy whereun- 
der the System of regulating public utilities may be made nominal only ; 
the real régulation being conducted in equity. We believe that the 
plaintiiï's bill discloses this very infirmity, and, if the jurisdiction 
were exercised, this resuit would follow in the particular case before 
us, and that régulation by the défendant tribunal would amount to 
nothing, because the proceedings pending before it could at ail timeâ 
be frustrated in the accomplishment of their object through the con- 
current exercise of the équitable power, which latter, of course, if 
not resorted to for the purpose of dominating it, ought not to be re- 
sorted to at ail until findity of action by the state can be asserted. 

This conclusion is reached upon considération of the bill in its broad- 
er aspect and purpôses, and is not limited to a considération of the 
case which might be made upon the narrow facts pertaining to any 
one or ail of the three commUnities concerning whose rates the com- 
mission has made an award. We are taking the situation in its en- 
tirety, as the plaintifï professed to présent it, both in its application 
before the défendant commission and in its bill; which invokes the 
interférence of the court as against the whole subject of rates rçn- 
dered for service in the varions communities referred to. 

[3] Upon the view that the bill is fatally defective in the respects 
noted, wherefore the court, although answer has been interposed, 
will décline to issue an injunction, a considération of the subsidiary 
feature of the second question heretofore suggested, and any other 
question argued, is unnecessary. But, dealingwith the bill as a whole, 
or segregating the allégations pertaining to the plaintifï's properties, 
service and rates at La Crosse, Eau Claire, and Chippewa Falls, the 
défendants hâve, upon either aspect; met the allégations so fully by 
direct déniai of the material matters of f act, by counter allégations set- 
ting up affirmatively either countervailing facts of disputation of the 
claims on the part of the plaintiÉf that the défendant commission was 
proceeding erroneously, by refusing to apply proper standards of value, 
or of operating expenses, or of distribution of values, or operating ex- 
penses between différent communities, as render it impossible prelim- 
inarily to accept plaintiff's claim upon any of thèse matters, in satis- 
faction of the rule requiring a pritna f acie dear showing as a basis 
for an injunction pendente lite. The pleadings as they now stand, and 
the discussion by counsel upon argument, preclude the thought that 
any fact or facts could be seized upon by the court as sufficiently free 
from doubt and as sufficient basis in equity to justify the requisite 
preliminàry conclusion. Therefore, even if the matters first herein 
considered could be eliminated, the court could not with propriety 
award preliminàry relief. 

The conclusion is that the application for an injunction pendente 
lite will be dfâiied, and an order may be entered accordihgly. 
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RICHMOND CEDAB WORKS v. EBAI^IER BROS. & CO. et aL 

(District Court, E. D. North Carolina. July 10, 1920.) 

1. Partition <g=>16 — ^Plaintiff not required to go behind commoo source of 

title. 

While complainant in a suit for partition, in wliicli hls title is dis- 
puted, must recover on the strength of tiis own title, it la sufflcient for 
him to show a right to recover against the défendant, and when it ap- 
pears that both dérive title from a common source he need not go behind 
that source. 

2. TMiancy in common <S=15(4) — ^Twenty years necessary to adverse posses- 

sion. 

Under the law of North Carolina an adverse possession of 20 years by 
one tenant In common is necessary to Par the entry of his cotenant. 

3. Infants <^»31(1)— Deed disaflarmed by anotlier deed after reacbing ma- 

jority. 

Under the law of North Carolina a deed by an infant may be avoided 
or disaffirmed by the exécution of another deed to the same land withln 
3 years after the infant reaches the âge of 21 years, but not thereaf ter. 

In Equity. Suit by the Richmond Cedar Works against Kramer 
Bros. & Co. and W. E. Liverman. Decree for complainant. 

R. W. Winston, of Raleigh, N. C, and Thompson & Wilson, of 
Elizabeth City, N. C, for plaintifîf. 

Aydlett & Sawyer and W. A. Worth, ail of Elizabeth City, N. C., and 
Mark Majette, of Columbia, N. C, for défendants. 

CONNOR, District Judge. Complainant allèges that it is the own- 
er of an undivided interest, being ^°/îîi, défendant W. E. Liverman 
'/îi, and défendants Kramer Bros. & Co. of the same interest in 
standing timber on the tract of land lying and being situate in Tyrrell 
county, N. C, containing about 600 acres ; that défendants, Kramer 
Bros. & Co. hâve eut and removed a large portion of the timber from 
the land, for which they are liable to account. Complainant prays for 
partition and allotment to them of their share of the land in severalty, 
and an accounting by them for the timber eut and removed therefrom. 

Défendants deny the tenancy in common and aver that défendant 
Liverman is seized in severalty of the land and Kramer Bros. & Co. 
of the standing timber thereon. The jurisdiction of the court is based 
upon diversity of citizenship. The locus in quo is covered by the deeds 
under which both parties claim, as fixed by the évidence and indicated 
by the plat introduced in évidence marked Exhibit A. It is conceded 
that title passed out of the state July 9, 1796, by the grant of a large 
body of land including the locus in quo tô Josiah Collins. 

Complainant daims title to a two-thirds undivided interest under a 
deed executed by J. W. Simmons and wife to W. R. Spruill and Fred- 
erick F. Jones, bearing date 24th of August, 1888, Book 36, p. 344, 
Tyrrell County registry. The land is described as: 

"A tract of land conveyed by S. S. Simmons, administrator of Daniel Bate- 
man, to J. W. Simmons, by deed dated June 30, 1860 and recorded in the office 

ig=»For other cases'seé same toplc & KEY^NUMBER In ail Key-Numbared Dlgësts & Indexes 
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of the Registry of Deeds In Tyrrell county, Book 23, p. 124, référence being 
had to sald deed for a more complète description of said land." (Tract X.) 

The deed from S. S. Simmons to Daniel Bateman, corresponding in 
date to the call in the deed to J. W. Simmons, calls for a tract of land 
lying in said county — 

"bounded on the west by Scuppernong river, on the south by Lake Phelps, 
cast by Alligator river, north by Albermarle Sound, containing 500 acres, more 
or less, it being ail the lands said Daniel Bateman owned in said bounds." 

Recorded in Book 23, page 124, Registry of Tyrrell County. 

Plaintifï introduced, for purpose of description and location, a deed 
from Joseph Bateman to Daniel Bateman, dated December 14, 1838, 
conveying a tract of land described by calls for Scuppernong river 
and other natural objects, which the évidence of surveyors and other 
vi^itnesses fix as the same land covered by the deeds introduced by 
complainant. The location is not seriously contested, and is conceded 
by défendant W. E. Liverman upon his examination as a w^itness in the 
cause. Other deeds to J. W. Simmons, prior in date, are introduced, 
which appear to cover the land, but which are not of controlling im- 
port in this controversy. They ail tend to show title in J. W. Simmons. 

Complainant introduced a deed from W. R. Spruill and wife to T. 
H. Woodley, dated March 13, 1900, recorded in Book 47, page 111, 
registry of Tyrrell county. This deed conveys, among others : 

"(10) a tract of land conveyed by S. S. Simmons, adminîstrator of Daniel 
Bateman, to J. W. Simmons, dated June 30, 1860, registered in Book 23, 
page 124. The herein conveyed land being the same land conveyed in a deed 
made by J. W. Simmons and wife Amanda L. Simmons to "W. E. Spraill and 
F. F. Jones, recorded in Book 36, page 344." 

F. F. Jones died intestate, leaving as his only heir D. M. Jones, who 
on March 28, 1900, by deed recorded in Book 47, page 188, conveyed 
to T. H. Woodley his right, title, and interest in a tract of land describ- 
ed in the deed from W. R. Spruill and wife to Woodley, making 
spécifie référence to the deed from J. W. Simmons to Spruill and 
Jones. T. H. Woodley, on September 24, 1904, conveyed to complain- 
ant aÂ of the right, title, and interest acquired by him under the deeds 
from Spruill and Jones to the land described in said deeds, to which 
spécifie référence is made. This deed is recorded on Book 52, page 131, 
registry of Tyrrell county. Thèse deeds put in plaintifï the title to 
two-thirds undivided interest in the land in controversy. 

For the purpose of showing that défendants claimed title under J. 
W. Simmons, and thus relying upon the rule of practice, estopping 
them for denying title in him, complainant introduced a deed from 
A. h. Simmons, Charles S. M. Simmons, Eulalia N. J. Newell and her 
husband, E. B. Newell, Durant W. Simmons, Dennis J. Simmons, Al 
bert A. Simmons, Lula N. Simmons, and N. B. Simmons, describing 
themselves as the heirs at law of J. W. Simmons, conveying to défend- 
ant W. E. Liverman "ail of their estate, right, title, and interest in 
and to that part or parcel of land situate in Columbia township, Tyrrell 
county, North Carolina, bounded as follows," etc., bearing date No- 
vember 23, 1899, recorded in Book 47, page 27, Tyrrell registry. 
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The boundaries set forth, while not in ail respects corresponding 
with the boundaries set forth in the deeds in coniplainant's chain of 
title, cover and include the same tract of land. This appears by référ- 
ence to the oral évidence and the plat introduced (recorded Book 47, 
page 37, Registry of Tyrrell county). This is not seriously controvert- 
ed. The allégation by complainant that two of the grantors in this 
deed were infants at the date of its exécution and that, upon their 
arrivai at fuU âge, they disaffirmed their act and conveyed their inter- 
est to another party, vi^ho conveyed to complainant, will be dealt with 
hereafter. ^ 

It appears that W. E. Liverman, on March 15, 1904, conveyed to the 
Scuppernong Milling & Manufacturing Company the merchantable 
timber trees on a tract of land as described in a deed to W. E. Liver- 
man from Charles S. Simmons and others, heirs at law of Joseph W. 
Simmons, deceased, by deed dated November 23, 1899, and recorded in 
the office of the register of deeds of Tyrrell county, N. C, Book 47, 
pages 37 and 38, etc. This deed also conveys ail timber trees which 
may become merchantable at any time within 25 years from date there- 
of , with the usual easements, rights of way, etc., for cutting and remov- 
ing the trees. 

On March 10, 1910, the Scuppernong Milling & Manufacturing Com- 
pany conveyed to défendant Kramer Bros. & Co. the timber trees, etc., 
conveyed by the deed from W. E. Liverman. In this condition of the 
record, it is manifest that complainant is seized of the land and timber, 
as tenants in common with défendants, in the proportion of two-thirds 
and one-third to each. 

Défendants, however, make several contentions in opposition to this 
conclusion, which must be dealt with. Those relating to the paper title 
will be first disposed of. It will be noted that the land in controversy 
is valuable chiefly, if not entirely, for timber being swamp or pocosin 
land. As, with such lands in the section in which they are located, 
the boundaries are confused, by reason of the indefiniteness of the de- 
scriptions in deeds and other muniments of title. As shown by the 
recited considération in the several deeds relating to them, their value, 
until recently, was inconsiderable. While there was considérable oral 
évidence, and, as usual in such cases, much uncertainty and more con- 
tradiction on the part of wîtnesses, several of whom were of great âge 
and illiterate, I do not entertain any doubt that the deeds relied upon by 
both parties cover and include the lands in controversy. The testimony 
of défendant, W. E. Liverman, puts this question at rest. 

n ] It is an elementary principle, recognized and enforced in numer- 
ous cases in the courts of this state, that while the plaintifif must recover 
upon the strength of his own tide, it is sufficient for him to show a right 
to recover against the défendant, and whenever it appears that both 
dérive title from a common source, he need not go behind that source. 
It is said : 

"ïhe rule is not strictly an estoppel, though often spoken of as such, but 
a rule of justice and convenlence adopted by the courts to relleve the plaintlfC 
from the necesslty of going behind the common source. When the défendant 
«an show a better title outstanding, and has acquired it, the rule ceases to 
apply." Sedgwick & Wait, Trial of Title, § 803, citing a North Carolina case. 
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It follows, therefore, that as both parties claim title under J. W. Sim- 
mons, the plaintif! is entitled to a decree, unless défendants show a 
superior outstanding title which they hâve acquired, or that they hâve a 
better title derived from J. W. Simmons, or those claiming under him, 
or that they hâve ousted plaintifï and acquired title by adverse posses- 
sion for the statutory period. 

Défendants introduced the record of a proceeding instituted by 
George W. Tarkenton, executor of S. S. Simmons, deceased, against 
J. W. Simmons and wife, April 1, 1889, in the superior court of Tyr- 
rell county, in which it was alleged that S. S. Simmons died seized of 
a number of tracts of land, including the land in contrôversy; that 
J. W. Simmons was one of the heirs at law or devisees of said S. S. 
Simmons ; that a sale of said land was required to make assets for the 
payment of the debts of said S. S. Simmons. The summons in said 
proceeding was served by publication, and a decree entered directing 
the sale of the lands, which sale was made and confirmed by the court 
and deed therefor executed to one T. W. Swain, the considération being 
$10.60. 

Passing several irregularities in this proceeding, it is manifest that 
the decree was ineffectuai as to W. R. Spruill and F. F. Jones, to whom 
J. W. Simmons, on August 24, 1888, had conveyed two-thirds interest 
in the land. This deed was recorded in the proper office Tyrrell county, 
August 25, 1888, eight months prior to the date of the summons in 
the proceeding of Tarkenton, executor, against Simmons. Neither 
Spruill nor Jones were parties to the proceeding. While it may be that 
the decree, and deed made pursuant thereto, divested the title to J. W. 
Simmons to the one-third interest remaining in him, there is no attempt 
to connect défendants with the title acquired by Swain to this undivided 
interest. 

[2] We are thus brought to a considération of the contention made 
by défendants that, conceding the tenancy in common created, be- 
twéen complainant and W. E. Liverman, by the deeds hereinbefore re- 
cited, they hâve acquired title to the entire tract by an ouster of those 
under whom complainant claims, followed by adverse possession for 
twenty years. It will be noted that the deed from the heirs of J. W. 
Simmons to défendant W. E. Liverman bears date November 23, 1899, 
and the bill herein was filed February 3, 1917. Liverman does not 
claim that he began work on the land, claiming under the deed, until a 
short time after its exécution. Such possession as he then took is 
therefore restricted in point of time to the date of filing the bill — 
17 years, 2 months, and 10 days. It is well settled by the decided cases 
in this State, whatever may be held by other courts, that an adverse 
possession of 20 years by one tenant in common is essential to bar the 
entry of his cotenant. The rule is too firmly fixed in our jurisprudence 
to be regarded as open to debate. It is a rule of property. Lumber 
Co. V. Cedar Works, 168 N. C. 350, 84 S. E. 525, Ann. Cas. 1917B, 
992, in which Mr. Justice Walker cites the numerous cases decided by 
that court. 

Défendants, however, claim that the adverse possession of those un- 
der whom they claim began many years prior to the deed from the 
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heirs of J. W. Simmons to défendant W. E. Liverman, and has been 
at ail times, open, notorious, continuous, and under a claim of right; 
that such possession "first commenced under S. S. Simmons" by the 
father of défendant W. E. Liverman. Witness A. W. West, referring 
to this use, says : 

"He was cuttlng tinder S. S. Simmons, aud he dled not many years there- 

after." 

Arderson West says: 

"I knew w. B. Liverman's father, and hâve known W. H. I/lvennan ail my 
life. They went In there, cuttlng thls tlmber, 32 years ago. I reckon they 
went in there under S. S. Simmons. S. S. Simmons llved within a mile of 
that place ; boarded at Liverman's." 

R. H. Spruill says: 

"Liverman and his father both worked In the swamp. 1 knew Sam Sim- 
mons. He boarded at W. E. Liverman's whlle they worked in there, about 200 
yards from this land. Simmons could see that Liverman was worklug there, 
unless he shut his eyes." 

Z. T. Kemp says that the Livermans were in there working the 
svamp under S. S. Simmons more than 30 or 35 years ago, cutting 
Juniper and pine. W. E. Liverman says: 

"I first entered under a lease from S. S. Simmons in 1887. S.- S. Simmons 
died in the sprlng of 1888. His son, J. W. Simmons, then came to see me, 
and we bargained and bought the swamp, paylng him $25 purchase money, and 
he gave a bond for the tltle. I bargained to buy it from him. A deed was 
then drawn according to that bargain, but he dled before It was signed. 
After he died, I got the deed from his heirs. He died about 1890 or 1895. 
J. W. Simmons went on the land 12 or 14 months after his father died." 

Défendants introduced a deed, executed by J. W. Simmons to his fa- 
ther S. S. Simmons, bearing date November 8, 1880, recorded on Book 
28, page 363, Tyrrell county registry, conveying: 

"Any and ail swamp land lying between the Alligator and Scuppernong 
rivers in Tyrrell county, and on the east side of Scuppernong river, and known 
as the western thicket and northwest fork, containing 5,000 acres, more or 
less." 

If, as contended and is probable, this description included the locus 
in quo, it explains the testimony showing that défendant W. E. Liver- 
man and his father were cutting the timber under S. S. Simmons, and 
excludes the contention of an adverse possession. S. S. Simmons, by 
his last will and testament, dated May 8, 1888, devised his entire real 
estate to his son, J. W. Simmons. It was admitted to probate June 13, 
1888. W. E. Liverman says that J. W. Simmons "entered upon the land 
and made a contract with him to sell it" to said Liverman, but instead of 
executing the deed sold two-thirds interest to W. K. Spruill and F. F. 
Jones August 24, 1888. The alleged bond for title is not introduced, 
nor does it appear that it was recorded. Spruill and Jones were not 
affected by it. It appears from the évidence of J. C. Meekins that S. 
S. Simmons made this contract and deed before it was signed and the 
money returned to Liverman. If, a;s défendants aver, W. E. Liverman 
was at that tlme cutting timber from the land, and subjecting it to 
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other uses, claîming under, and not adverse to, J. W. Simœons, such 
conduct was not adverse to the rights of Simmons and his grantees. 
The character of such possession as he had was not changed, so as to 
affect the rights of the grantees of J, W. Simmons, until the exécution 
of the deed by the heirs of Simmons, which was less than 20 years be- 
fore the bill herein was filed. The deed f rom the heirs of J. W. Sim- 
mons created a cotenancy between Spruill and Jones and W. E. Liver- 
man, which could only be destroyed by a deed or by an ouster followed 
by 20 years' adverse possession. 

There was évidence of a sale of the land by the sheriff for delinquent 
taxes, and by the board of éducation ; but défendants do not seriously 
contend that any rights were acquired by them under either sale. 

The évidence in regard to the extent of cutting timber and other 
acts denoting possession by W. E. Eiverman and Kramer Bros. & Co. 
subséquent to November 23, 1899, is indefinite and unsatisfactory, 
especially in regard to its continuity. It is necessarily so, because the 
land in controversy is a portion of a large body of swamp or timber 
land. The lines are indefinite and uncertain. If the cutting and other 
acts relied upon by défendant constituted an ouster and adverse posses- 
sion, it is manifest that they did not cover the period required to ripen 
title in défendant as against their cotenants, the grantees of J. W. 
Simmons, and those in succession to his title. The latest expression of 
opinion by the Suprême Court of North Carolina upon the subject is 
found in a well-considered opinion by Mr. Justice Walker in Alex- 
ander v. Cedar Works, 177 N. C. 140, 98 S. E. 312. 

Complainant bases its claim to the interests of Mamie B. Simmons 
and Albert A. Simmons, two of the children of J. W. Simmons, who 
undertook to convey their interest in the land to W. E. Liverman, to 
the averment that they were minors at the time they executed the deed, 
and that upon reaching the âge of 21 years they disaffirmed their deed 
by executing a deed convfeying their undivided interest which hâve vest- 
ed in complainants. 

The only évidence which I find in the record, respecting the alleged 
nonage of thèse two children of J. W. Simmons, is that of J. S. Swain, 
who was sent by W. E. Liverman to the résidence of the children jn 
South Carolina to obtain the deed. Swain says that their mother told 
him that "three of the children were under âge, Albert, Minnie, and 
Lula." He saw the children. Their mother said thèse three were 
under âge. She is dead. W. E. Liverman says that Swain reported to 
him that one of the children was "under âge," and that he woUld 
exécute another deed when he "came of âge"; that he afterwards 
went to South Carolina, and "they" told him that they were ail of âge 
except one, and that he "would give me deed after he became 21 years 
of âge." It appears that A. A. Simmons executed to Charles R. John- 
son a contract to convey his undivided one-seventh interest in the land, 
and that Johnson, on October 9, 1909, executed to complainant a deed 
for this interest. 

[3] On August 12, 1902, A. A. Simmons, pursuant to the terms of 
his contract, executed a deed to said C. R. Johnson. If, at the date 
of the deed to W. E. Liverman, November 23, 1899, A. A. Simmons 
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was a minor, his deed to Johnson August 12, 1902, being within 3 years 
thereafter, was a disaffirmance of his first deed and avoided same. The 
exécution of a deed by an infant may be avoided or disaffirmed by the 
exécution of another deed for the same land, within 3 years after 
reaching 21 years of âge. Weeks v. Wilkins, 134 N. C. 516, 47 S. E. 
24; Baggett v. Jackson, 160 N. C. 26, 76 S. E. 86. The contract was 
made with Johnson prior to the exécution of the deed and within 3 
years after the deed to Liverman. 

The deed from Mamie B. Simmons to Richmond Cedar Works is 
dated January 23, 1905, more than 3 years after the date of her deed 
to Liverman. The évidence in regard to her nonage is unsatisfactory 
and inconclusive. There is no évidence of the date at which she reach- 
ed full âge, assuming her infancy at tlie date of her first deed. The 
burden of showing the disaffirmance of her deed within 3 years after 
reaching her majority is upon complainant. I am unable to find that 
she was an infant, or that, if so, she disaffirmed within 3 years. Her 
deed executed January 23, 1905, does not sustain either averment. 

The extent of cutting and removing timber from the land by de- 
fendants Kramer Bros. & Co. was reserved to be ascertained by a 
référence. 

A decree may be drawn that complainant is the owner of ^"/^i, and 
défendant W. E. Liverman of '/ai of the land described in the bill, 
and that complainant is entitled to ^"/^^ and défendant Kramer Broth- 
ers & Co. "/2i of the timber standing thereon February 10, 1910, and 
that said défendants are liable to account to the plaintiff for the value 
of the timber eut and removed therefrom since said date in excess of 
their interest therein ; that a référence be made to some disinterested 
person, or persons, to be named by the court, to take such account and 
make report thereof ; that partition of said land be made by commis- 
sioners to be appointed by the court, and the shares of the parties here- 
to allotted in severalty in accordance with this opinion ; that this cause 
be retained for other jmd further orders and decrees. 



THE HANNA NIELSEN. 

(District Court, E. D. New York. July 26, 1920.) 

1. Seamen <S=»3 — Contract rights governed by law of nation where contract is 

made. 

Where the contract with a seaman on a Norwegian vessel was made In 
Norway, the Norwegian law governs his contract rights, except in so far 
as the procédure must conform to the laws of the United States, where 
they are sought to be enforced. 

2. Seamen <S=>3 — Law of place of Personal injury governs llability of vessel. 

Where an injury to a seaman occurs in a port of another nation, the 
laws of that nation détermine the llability of the vessel In tort, and will 
be applled by its courts or by the courts of a third nation to which the 
vessel proceeds. 

®=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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3. Seamtm €=^11, 39(1)— Vessel not liable for injmy beyond toet of main- 
tenance and cnre. 

A seaman on a Norweglan vessel, Injured In the port of Gibraltar by 
the explosion ofa steam gauge glass, held not entitled to recover com- 
pensation from the vessel under any law proved, but entitled to the ex- 
pansé of his maintenance and cure. 

In Admiralty. Suit by Ole Tolo against the steamship Hanna Niel- 
sen ; B. Stolt-Nielsen & Co., Incorporated, claimant. Decree for claim- 
ant on claim for damages, and for libelant for maintenance and cure. 

Frederick R. Graves, of New York City, for libelant. 
Duncan & Mount, of New York City (Warner C. Pyne, of New York 
City, of counsel), for claimant. 

CHATFIELD, District Judge. Tolo, the libelant, an oiler on the 
Norwegian steamer Hanna Nielsen, signed articles in Norway, in Au- 
gust, 1919. On March 16, 1919, at Portland, Me., under the effect 
of the United States shipping laws, Tolo made a new oral agreement 
for a round trip to the Mediterranean and back to the United States. 
In other respects with which we hâve to do, the terras of the shipping 
articles were not changed. At Gibraltar a steam gauge glass had to be 
removed, and the new glass installed burst as soon as the steam was 
turned on. Tolo was standing in front of the glass, by the direct or- 
ders of the assistant engineer, and no question of assumption of risk 
or contributory négligence affects the situation. This glass was some 
distance above the fireroom floor, and an iron grating intended for 
use in going to the upper part of the fireroom was directly in front. 
The glass in question was not shut in by any guard or métal shield. 
and was not of the kind generally used in aie United States Navy, which 
has a thick glass with a prisra' refractor, making visible the water 
level from the floor below, 

The testimony in the case shows that gauge glasses are apt to burst 
at any time without waming, that close proximity is always dangerous, 
that some danger exists throughout the entire fireroom, and that some 
risk is thus always inhérent in having a runway or ladder so arranged 
as to compel passing in front of thé glass. On the other hand, the 
testimony shows that most vessels, even though knowing the dan- 
gerous character of thèse glasses, hâve not adopted the more expen- 
sive and modem Klinger gauge. 

Reliance is placed upon the fact that thèse gauges are usually above 
the level of the men working in the fireroom, and that the stray frag- 
ments of glass do not ordinarily cause damage. This is of itself évi- 
dence that the maintenance of thèse glasses is négligence. Seaboard 
Air Une v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, 
L. R. A. 1915C, 1, Ann. Cas. 1915B, 475. Such négligence is a defect 
showing unseaworthiness. The Osceola, 189 U. S. at pages 172-174, 
23 Sup. Cl. 483, 47 L. Ed. 760, and cases cited ; The Lamington (D. 
C.) 87 Fed. 752. While sailors may assume the risk of working around 
an ordinary fireroom where such glasses are présent (The Santa Clara 
[D. C] 206 Fed. 179), this would not apply to remaining directly 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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in front of one of thèse glasses under orders, after a new glass had 
been installed. The neghgence in such an act is under gênerai ad- 
miralty law that of a fellow servant, when thèse orders are given by 
an officer, directing the manner of use of the appliance, and are not 
actionable. The Santa Clara, supra. 

Tolo received a eut on the wrist, which severed a tendon, so that his 
third finger fell helpless toward the palm of his hand. The super- 
ficial wounds healed in response to treatment. He was taken to a 
doctor at Gibraltar. This doctor advised that he be taken on the ship 
to Genoa. He was there treated by a doctor, but was not placed in 
the hospital, and the physician who treated him evidently did not 
recognize the fact that a tendon had been eut. The wound healed 
externally, but Tolo suffered pain, and inability to use his finger, un- 
til he reached Norfolk. The ship there ofîered to send him to a hos- 
pital, but he insisted upon being sent to New York. This was donc, 
and at New York his hospital expenses were paid (by the Norwegian 
consul), resulting in an opération by which the tendon of his third 
finger has been joined to the tendon of his middle finger, soraewhere 
near the wrist. This has restored to him somewhat the use of his 
tingers, but the union of the two tendons and the adhésions of the 
severed end of the tendon in his wrist cause him pain, which according 
to the testimony will last for a long time, with some permanent injury, 
which interfères more or less with the useof his right hand. 

There seems to be no basis for charging the captain of the vessel 
and the vessel itself (under the doctrine of The Troop, 128 Fed. 856, 
63 C. C. A. 584) with failure to give Tolo proper treatment, nor with 
any inhuman conduct. Doctors were consulted. Professional advice 
would seem to be to blâme for allowing the wound to heal, instead 
of performing an opération, and the conduct of the owners of the ves- 
sel, after Tolo reached the United States, indicates that they were 
aware of their obligation to furnish him maintenance and cure. He has 
received his wages for the fuU period of the voyage. His hospital ex- 
penses hâve been paid, and there may be nothing due him on this 
basis. The Van Der Duyn (C. C. A.) 261 Fed. 887. 

This accident did not occur upon the high seas, but in a harbor 
within the jurisdiction of the British Empire. The question there- 
fore arises, first, whether this court should take jurisdiction of the 
case at ail ; second, whether the laws of the United States, the laws 
of Norway, or the laws of Great Britain apply ; and, third, how may 
this court obtain proof of f oreign law ? 

As to the first point, if the accident had occurred in a harbor of the 
United States, the laws of the United States would apply. If the ac- 
cident happened on the high seas, jurisdiction is vested in the United 
States courts where the vessel cornes into a United States port, and 
where the law of the United States allows the considération of such a 
cause of action. The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 
L. Ed. 152; The Cuzco (D. C.) 225 Fed. 169, and cases therem cited; 
The Osceola, supra. But in such a case the laws of the nation whose 
territory is represented by the vessel, and where the accident occurred, 
will be considered in establishing the rights and liabilities of the parties. 
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The Lamington, supra; The Cuzco, supra; The Belgenland, supra; 
Chelentis v. Luckenbach, 247 U. S. 172, 38 Sup. Ct, 501, 62 L. Ed. 
1171. 

A sailor upon a foreign vessel upon the high seas could not invoke 
the laws of the United States as the sole measure of the rights which 
he there enjoyed. Even though the vessel sailed from the United 
States, under a contract made in the United States for the services 
of the seaman, United States law would apply only in so far as the 
terms of the contract might bring in the United States law, and in so 
far as the maintenance of the action in the United States might hâve 
to do with the enforcement of the remedy. 

[1] In the présent case the contract in gênerai was the one made 
in Norway, and Norwegian law appHes to the contract rights of the 
sailor in ail respects, except in so far as the procédure must be govern- 
ed by the laws of the United States. But in considering a claim of 
tort the fact that the accident occurred in a British port alters the sit- 
uation. The Lamington, supra, The Cuzco, supra; The Scotland, 105 
U. S. 24, 26 L. Ed. 1001. 

[2] As has been said, when an accident happens within the con- 
fines of a nation's jurisdiction, the laws of that nation apply and will be 
administered by its courts. When a vessel sails away from that port, 
and reaches the port of a third nation, the courts of this third nation 
cannot substitute its own law for the establishment of the rights of 
the parties, which hâve already been fixed. It can only apply the laws 
of the country where the accident happened, Nor would compensation 
laws of the country owning the vessel defeat the gênerai maritime law, 
which establishes a liability for tort against the vessel, if that is given 
by the law of the place where the négligence occurred. Chelentis v. 
Luckenbach, supra. 

[3] In the case at bar the original sailing articles were modified in 
certain respects in the United States, but no contract was made to hâve 
the Norwegian vessel governed by either United States or British law. 
In Gibraltar, the British law as to rights arising ex delicto gov- 
erned the situation, and the La Follette Law would not be in efïect 
to any extent beyond that to which the contract was actually modified 
in accordance therewith. When the steamer left Gibraltar its liability 
would be governed by Norwegian law, rather than by British. But un- 
der the Norwegian law, if that were applicable, the libelant cannot 
recover damages, nor any maintenance and cure beyond that which 
he has received. He is fortunate that the surgical skill shown by the 
surgeons in the Long Island Hospital in Brooklyn was sufficient to in- 
sure him partial recovery. But this court cannot fix any liability 
on the vessel for more than has been done, under the Norwegian law 
as proven on the trial. 

This makes it necessary to consider what rights he might hâve un- 
der the British law of Gibraltar. The libelant claims that no proof of 
what is in the British law was needed, inasmuch as the court can take 
judicial notice of what is the common law of both the United States 
and Great Britain, and that a presumption exists against changes in 
the common law unless afîîrmatively shown by the claimant. Cuba 
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R. Co. V. Crosby, 222 U. S. 473, 32 Sup. Ct. 132, 56 L. Ed. 274, 38 h. 
R. A. (N. S.) 40. Panama Electric Ry. Co. v. Moyers, 249 Fed. 19, 161 
C. C. A. 79. 

While this court may take judicial notice of what is the common 
law, in so far as this common law is proven to exist in the United States 
and in Great Britain, unmodified by statute, it is difficult to say where 
such presumption would lead. At common law the act in question 
would be that of a fellow servant. Admiralty is not common law. 
In admiralty the question is limited to the seaworthiness of the vessel, 
and the doctrine of fellow servant cannot be invoked, unless appli- 
ances to render the vessel seaworthy are at hand, and improperly 
or negligently used by those on the vessel who are properly to be 
classified as fellow servants. The laws of a foreign country must 
be pleaded and proven. Liverpool Steam Co. v. Phénix Ins. Co., 129 
U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788; The Santa Clara, supra; 
Cuba R. R. Co. v. Crosby, supra. The libelant bas not alleged or 
proven the laws of Gibraltar. On the contrary, he bas alleged, but not 
proven, that the laws of Norway require guards over such glasses on 
vessels. 

It is difficult to avoid the conclusion that, where proof could be so 
readily furnished as in the case of thèse statutes, failure to offer such 
proof should carry an inference strongest against the person who does 
not offer the proof. The court is unwilling to establish a presumption 
that laws which may bave been in force in a foreign country more than 
133 years ago are still unmodified, when the party relying on such 
presumption shows unwillingness to give exact proof. The libelant 
insists that a duty rests on the claimant to prove any modification of 
the common law, but this court cannot see that this clarifies the situ- 
ation. Until the libelant proves some law, no presumption at ail can 
arise as to the subséquent course of that law. 

The libel must be dismissed as to the alleged causes of action for 
damages. Decree and référence may be had for any items of main- 
tenance and cure, such as was ordered by the Circuit Court of Ap- 
peals in the case of The Van Der Duyn, supra, and The Santa Clara, 
supra. 



AKTIESELSKABET FIDO v. LLO¥D BBAZILEIRO et al. 

and otber cases. 

(District Court, S. D. New York. July 24, 1919.) 

Nos. 67-192, 69-87, 69-88, 67-184, 68-248, 11-197, 68-354, 67-366, 68-332, 66- 
362, 67-322, 68-31, 67-209, 68-353, 67-210, 68-333. 

1. Shipping '§=='181 — Lay days commence when ship actually ready to load. 

Under charter parties for sailing vessels requiring charterers to furnisli 
ballast for stlffenlng before proceeding to loading ports, where they tur- 
nished coal of good grade, bought from reputable dealers, which was re- 
eelved without objection, but heated and was required to be takeu out at 
ports of loading, neither owners nor charteers held in fault for such 
conditions, and lay days for loading held not to commence until such coal 
had been removed and the ships were actually ready to load cargo. 
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2. Shipplng <Sr»17&— Delay in loading' held not "àetault," reoâering char- 

t&ree liable for d^nurrage. 

Fallure to load ships wlthin the time allowed by the charter parties, 
where It resulted from heatlng, of coal furnlsbed for stiflenlng, nécessi- 
ta ting Its removal, and for which nelther owners nor charte^ers were In 
fault, held not thfough "default" of the charterers wlthin the meaning 
of the charter parties, which rendered them liable for demurrage. 

3. Shipping <S=»194 — Cost of removing dajigerous ballast, gênerai average ex- 

penditure. 

The cost of removing coal furnlshed by charterers to shlps for stiffen- 
ing while proceeding to leasing port, and which became dangerousiy 
heated on the way, maklng It neCessary to remove it before loading cargo, 
for the safety of both shlp and cargo, where nelther owners nor char- 
terers were In fault for Its condition, held an expenditure In gênerai aver- 
age. 

4. Admiralty <@=>14 — Centrait for sale of coal for ballast not maritime, cog- 

nizable in admiralty. 

A claim agalnst sellera of coal fumished to charterers to be used as 
ballast on ships, for breach of warranty of quality, is not based on a 
maritime contract and not cognizable in admiralty. 

In Admiralty. Libel by the Aktieselskabet Fido against the Lloyd 
Brazileiro, with Gano Moore & Co., Incorporated, and another, im- 
pleaded, heard with libels entitled as follows : Lloyd Brazileiro v. Ak- 
tieselskabet Fido, Claimant; Gano Moore & Co., Incorporated, v. Ak- 
tieselskabet Fido; Aktieselskabet Christianssand Corporation, Owner 
of the Sordwig, v. Berwind-White Coal Mining Company; Berwind- 
White Coal Mining Company v. Aktieselskabet Christianssand Corpo- 
ration ; Christianssand Shipping Company, Limited, v. American Coal 
Exporting Company (Knickerbocker Fuel Company, Respondent, Im- 
pleaded) ; American Coal Exporting Company v. Christianssand Ship- 
ping Company, Limited ; Skibsakties Clyde v. S'. S. Sorenson & Thor- 
lief S. B. Nielson (Pocahontas Fuel Company, and Consolidation Coal 
Company, Impleaded, Respondents) ; Sorenson & Nielson v. Skibsak- 
ties Clyde; Aktieselskabet Christianssand Corporation v. Cia Com- 
mercio e Navegacao Company (Gano Moore & Co. and Knickerbocker 
Fuel Company, Impleaded), and cross-libel ; Cia Commercio e Navega- 
cao Company and Gano Moore & Co., Incorporated, v. Aktieselskabet 
Chistianssand Corporation; Bechs Rederi Akties, Owner of Norwe- 
gian barge Trio, v. American Coal Exporting Company (Knickerbock- 
er Fuel Company, Respondents, Impleaded) ; American Coal Export- 
ing Company v. Bechs Rederi Akties ; Skibsacties Glommen v. Ches- 
apeake & Ohio Coal & Coke Company (New York & Philadelphia Coal 
& Coke Company, Respondent, Impleaded) ; Chesapeake & Ohio Coal 
& Coke Company v. Skibsacties Glommen. Ail matters referred to 
commissioner for gênerai average adjustment. 

Haight, Sandford & Smith, C. S. Haight, and Wharton Poor, ail 
of New York City, for libelants. 

Burlingham, Veeder, Masten & Fearey, Charles C. Burlingham and 
John L. Galey, ail of New York City, for Gano Moore & Co., Cia Com- 
mercio e Navegacao Co., and Lloyd Brazileiro. ' 

^ssFor otber cases aee saQie topiC; & KBY-NUMBER in ail Key-Numbered Dlgests & Indexât 
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Macklin, Brown & Purdy and P. M. Brown, ail of New York City, 
for Knickerbocker Fuel Co. 

Kirlin, Woolsey & Hickox, and John M. Woolsey, ail of New York 
City, for Sorenson & Nielson, as charterers, and Ckesapeake & Ohio 
Coal & Coke Co. 

Herbert Green, of New York City, for American Coal Exporting 
Co. and Berwind-White Coal Mining Co. 

Henry W. Hardon, of New York City, for New York & Philadel- 
phia Coal & Coke Co. 

J. Walter Lord, of Baltimore, Md., and James K. Symmers, of New 
York City, for Consolidation Coal Co. 

Edward E. Blodgett, of Boston, Mass., for Pocahontas Coal Co. 

WARD, Circuit Judge. In the course of the European war, the 
United States compelled the owners of from 300,000 to 400,000 tons 
of Norwegian sailing tonnage, then in this country, to carry under a 
f orm of charter party prepared by the United States Shipping Board. 
In August and September, 1918, the government compelled ail ship- 
pers of coal from the United States to South America to ship in ves- 
sels allocated to them by the United States Shipping Board under 
this form of charter. At the same time ail miners and operators were 
compelled to consign their coal destined for the seaboard to the Tide- 
water Coal Exchange, by whose représentative it was inspected at 
each port. The mines on the différent railroads were classified in re- 
spect to the steam-producing qualities of their coal, into separate pools ; 
each operator being credited with the number of cars he consigned 
to a particular pool. Purchasers from the mine operators were obliged 
to pay the priées fixed by the Fuel Administration, and to take their 
coal from the pool, whether it was whoUy, or partly, their vendor's 
coal, or whoUy coal of other operators. The purpose was to avoid 
delay and congestion, by treating the pool as an aggregate of cars con- 
taining the same quality and grade of coal, and deliverable upon ail 
contracts for coal from that pool. 

In this situation the seven Norwegian sailing vessels, Svalen, Fjong, 
Baunen, Trio, Dvgerso, Sordwig, and Clyde, belonging to the libelants, 
were allocated to the charterers to carry cargoes of bituminous steam- 
ing coal from Norfolk to Rio de Janeiro ; six of them then lying at 
New York and one at Baltimore. The relevant clauses of the charter 
party are : 

"2. If vessel Is required to shlp from her last port or berth of discharge ii. 
the United States to anoth'er port or berth to load, charterers shall furnish 
sufflclent cargo or ballast for stifCening to enable vessel to shift ports or 
berths safely. Charterers to pay cost of towage, but time for shifting ports not 
to count as lay days. If ballast is furnislied for stiffening to enable vessel 
to shift ports or berlh safely, ail cost, including loading and dlseharging, to be 
paid by charterers and time to count as lay days, just as if cargo vyas used 
for stifCening. Stiffening to be supplied when and where required or lay daya 
to count. Master to give 48 hours' notice of readiness." 

"5. Cargo to be delivered to vessel, loaded and stowed f ree of expense to ves- ^ 
sel, and to be dlscharged by charterers or their agents at their expense. Mas- ' 
ter to give free use of vessels' winches, donkey boiler, and such tackle as may 
be on board. Vessel to be free of ail lighterage. 
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"6. It Is agreed that lay days for loSdlng and discharglng shall be as fol- 
lows (If not sooner dispatcbcd) : Commenclng from the tlme vessel reachea 
loading or discharglng port or dock, or berth, If available, and master bas flled 
written notice to tbat effect and ail customs fprmalities bave been complled 
with. In the event of berth for loading or discharglng not belng available, 
lay days to count from tbe tlme captaln glves notice of readiness to proceed to 
loading or discharglng berth, vessel belng duly entered and ail other customs 
formallties complled with. 

"7. Cargo to be ïoaded at the average rate of not less than Z50 tons per 
running day, Sundays and hoUdays excepted, and to be ddaoharged at the aver- 
age rate of not less than 250 tons per running day, Sundays and hoUdays ex- 
cepted. Time réversible; L e., any tlme saved at loading port to apply at port 
of discbarge. Charterers to bave the privilège of workiug vessel on Sundays 
and hoUdays if they so désire, provlded they pay ail extra expenses and over- 
time, aetually incurred by worklng cargo In connection with shlp and cargo. 
Sundays and holidays so used not to count as lay days. 

"8. And for each and every day's détention by default of sald party of the 
second part or agents twenty cents per ton, V. S. gold, of vessel's agreed dead- 
weight capacity, and pro rata for part of a day, shall be paid by said party of 
tbe second part, or agents, to the party of the flrst part, or agents payable 
day by day as earned. • • • •• 

And for each and every day saved in loading or discharging 10 
cents per ton measured in the same wray was to be paid by the owners 
to the charterers. The vessels could not stand up empty, and the char- 
terers had the privilège of supplying coal as stiffening to enable them 
to be towed to Norfolk for the balance of their cargoes, and they did 
so. Upon the arrivai of each of thèse seven vessels there it was found 
that the stiffening was heating with a steadily rising température, and 
marine surveyors, employed by the masters, having recommended that 
it be discharged, it was by agreement discharged and sold by the char- 
terers for account of whom it may concern, without préjudice to any 
claims they and the vessels' owners might mutually hâve, the one 
against the other. The vessels were then given new stiffening and Ïoad- 
ed with coal, which they carried safely to Rio. 

Ail this resulted in delay, and the owners filed thèse libels to re- 
cover demurrage from the charterers, on the ground that they were 
liable for loading coal stiffening which was unfit for shipment. The 
charterers filed answers, denying any liability for demurrage, and 
cross-libels to recover the expense of discharging the heated stiffening 
and of replacing it with new stiffening as for ship's account, or, if this 
claim were not sustained, then to recover contribution from the owner 
in gênerai average, and in some of the cases for the value of the heated 
stiffening at destination, less freight and proceeds of sale, and in some 
of the cases for dispatch money for time saved in loading and discharg- 
ing. In addition, charterers, who had purchased their coal stiffening, 
petitioned in their vendors imder the fifty-ninth rule (29 Sup. Ct. 
xlvi), as being liable to indemnify them against any recovery by the 
owners, because of the unfitness of the coal for shipment. 

I am referred to no case similar to this. Ail the charterers contract- 
ed with reliable people for coal from pools of good grade for export, 
which was discharged from the cars into barges, and Ïoaded from the 
barges alongside the vessels in the usual way, without any objection by 
the masters. It is the law of this court that charterers are not liable 
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for concealed defects in the cargo or subject to any implied warranty 
of its fitness for shipment. The William J. Quillan, 180 Fed. 681, 
103 C. C. A. 647. The tendency o£ coal to heat was as well known to 
the masters as it was to the charterers. If the coal was improperly 
loaded, as the libelants' experts testify, it was the duty of the mas- 
ters to object. Olsen v. U. S. Shipping Co., 213 Fed. 18, 129 C. C. 
A. 607. 

[1] I think neither the owners nor the charterers were at fault 
in respect to the coal, and the question is: Wherv under thèse cir- 
cumstances, do the lay days begin to run? The obligation to load and 
discharge at the rate of 250 tons a day was not absolute, but condition- 
al. It arose by the terms of the charter party, when the vessels were 
ready to receive cargo and had given written notice thereof. That 
they were not ready to receive the balance of the cargo is shown by 
the refusai of the masters to take it on board until the heated stiffening 
was discharged and replaced by new stiffening. The lay days did not 
begin to run at Norfolk until that time. The case of this coal, dan- 
gerous to the ship herself, is not at ail like delay caused by the decay 
of fruit cargo or by attachment of cargo stowed under other cargo. 
I agrée that when the vessels were really ready the charterers were 
at the risk of delay in getting berths, or caused by the government's 
appropriation of equipment, conditions which existed and were well 
known to ail concerned when the charters were entered into. The cases 
relied upon by the libelants differ in the material particular that the ves- 
sels then in question were ready to load or discharge. Davis v. Wal- 
lace, 7 Fed. Cas. 182; Huron Barge Co. v. Turney (D. C.) 71 Fed. 972; 
Empire Transportation Co. v. P. & R. Coal & Iron Co., 77 Fed. 919, 23 
C. C. A. 564, 35 L. R. A. 623. 

[2] I think that, even if the vessels could be regarded, notwith- 
Standing the heated stiffening, as ready to receive cargo, the charterers 
for another reason would not be liable for demurrage. The charter 
required them to pay demurrage for each day of détention by their own 
"default." Generally speaking, "default," as used in this connection, 
means failure to load or discharge within the agreed time, and not 
delay caused by the fault of the charterers. In other words, they 
take the risk of weather delays, strikes, crowded docks, etc. Still 
exceptions are recognized. In Crossman v. Burrill, 179 U. S. 100, 21 
Sup. Ct. 38, 45 L. Ed. 106, the vessel was ready to deliver and the 
charterer was ready to discharge, yet the Suprême Court held that 
he was not liable for demurrage, because his failure to discharge was 
due to hostilities prevailing in the port. This was held to be not a 
détention caused by his "default." It is true that the delay in this 
case was caused by vis major, but the reasoning of the court was not 
confined to that cause. Mr. Justice Gray, in delivering the opinion of 
the court said: 

"In tfie case at bar, the défense of vis major, as pleaded in the answer, was 
that the shipowners were prevented from discharging the cargo, and the char- 
terers were prevented from receiving U, any sooner than they did, by reason 
of acts of the public enemy, to wlt, certain vessels of war, then in the harbor 
of Hio Janeiro, were engaged in firing upon the forts in the harbor and in 
making war upon the government of Brazil ; that the firing between those ves- 
267 F.— 47 
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sels and those forts made It Impossible to discharge or to receive tbe cargo 
from the vessel any sooner than it was dlscharged or recelved ; and that the 
détention alleged In the Ubel was caused by those acts ol the public enemy, and 
not by any default oî the charterers. The vis major, so pleaded, was, In 
the words of opinions above cited, a 'superlor force, acting directly apon the 
discharge of the cargo' ; *a direct and Immédiate vis major,' an 'unusual and 
extraordlnary Interruption that could not hâve been antlclpated when the 
contraet was made'; *a sudden and unforeseen Interruption or prévention of 
the act itself of loadlng or discharging, not occurrlng through the connlvance 
or fault of the charterers,' and an 'interférence on the part of an armed force, 
preventlng the handling or moving of the cargo.' Upon prlnclple, and ac- 
eording to the gênerai current of authority, the détention alleged was not 
caused by default of the charterers, and dld not render them responsible for 
demurrage, under this charter party." 

I think this heating of the coal was not an ordinary vicissitude, but 
a sudden . and unexpected event, acting directly upon the f urther 
loading of cargo, without any fault whatever on the charterers' part, 
relieving them as f uUy from liability to pay demurrage as did the ex- 
istence of hostilities m the Crossman Case. It is not at ail Uke the case 
of cold or rainy or stormy weather, or of delay in getting a berth, or 
of strikes, ail' of which are matters of usual occurrence, fairly to be 
anticipated. Such are the cases relied upon by the libelants. Southern 
Transportation Co. v. Unkel (D. C.) 236 Fed. 779; New Rupperra 
Steamship Co. v. 2,000 Tons of Coal (D. C.) 124 Fed. 937; Peck v. 
United States (C .C.) 152 Fed. 524; The Olaf (D. C.) 248 Fed. 807. 

The fact that thèse seven vessels, when only one-third loaded, with 
500 to 800 tons of coal of good quality, should ail in such a short time, 
tw6 to three weeks, develop beat, indicating the imminence of spon- 
taneous combustion, was most extraordinary and unprecedented, The 
proof is clear to this effect. No satisfactory explanation is offered 
by the libelants' experts why the stiffening coal should bave heated, 
and yet that the vessels should hâve carried full cargoes of similar 
coal safely on the long voyage from Norfolk to Rio. 

[3] The case seems to me plainly one of gênerai average expen- 
ditures. The coal, whose température was steadily rising, if left in 
the vessels, was certain to be destroyed itself, and to injure or destroy 
them. It was not discharged merely to enable the voyage to be contin- 
ued, but for the préservation of itself and the vessel from a common 
danger. The péril was real, certain, common to both, and clearly 
within the term "imminent," as used in the cases. The necessity of 
discharging the heated stiffening and of replacing it with new stiffen- 
ing is admitted by ail concerned, and I think it was the duty of the 
masters to discharge it. 

[4] As to the seller s of coal brought in under the fifty-ninth rule, 
I cannot help saying that no considérations of speed or convenience 
can justify courts of admiralty in extending their jurisdiction to non- 
maritime subjects. The sellers of the coal were entitled to bave any 
claim against them for breach of warranty, express or implied, tried 
before a jury under the Seventh Amendment to the Constitution of 
the United States. Proceedings to Umit liability are like proceedirlgs 
in bankruptcy, and not at ail analogous. At ail events, there was no 
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express warranty, and I think there wa« no implied warranty, that the 
coal would not beat. 

It tollows that there must be a gênerai average adjustment made, and 
for tbis purpose the causes will be referred to a commissioner. The 
claims, for demurrage, if any, and for dispatch money, if any accru- 
ing after the vessels were ready to receive cargo, cannot be determined 
until after the gênerai average adjustment is made, and thereafter 
the commissioner may report upon thèse also, considering for the pur- 
pose the proof s already taken in the causes. In thèse important cases, 
presenting unusual questions, I should prefer that the parties agrée 
upon a commissioner ; but, if they do not, I will appoint one wben the 
interlocutory decrees are entered. 

The pétitions under the fifty-ninth rule (29 Sup. Ct. xlvi) as to the 
sellers of the coal will be dismissed, with costs. 



PORTER et al. v. LEDERER, Internai Revenue CoIIectw. 

(District Court, B. D. Pennsylvauia. July 27, 1920.) 
No. 6420. 

1. latemaJ revenue <S=>7 — "Capital" deflned. 

The Word "capital" la used in Internai Revenue Act, f 209 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, g 6336%j), provldlng for excess profits 
tax on a trade or business "having no Invested capital or not more than a 
nominal capital," as meanlng money or property, as distinguished from 
labor or Personal service. 

2. Internai revenue <S=»7 — Excess profits tox; "business havii^ no invested 

capital." 

Act Oct. 3, 1917, § 209 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
6336%j), prqviding tliat, "In the case of a trade or business having no 
invested capital or not more than a nominal capital," an excess profits 
tax of 8 per cent, shall be levied on the net Income, after allowlng cer- 
tain déductions, in lieu of the tax Imposed by section 201 (sec. 6336%b), 
Is intended to include any trade or business in which the return does 
not corne in any substantial part from money or property Invested. 

3. Internai revenue <&=>7 — Excess profits tax; commission firm taxable as 

business without invested capital. 

A partnership engaged in the commission business, in whIch capital 
was not required nor used, held taxable on excess profits, under Act Oct. 
3, 1917, § 209 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6336%j), and 
not under section 201 (section 6336%b), although In isolated transactions 
growing out of war conditions they bought an'd sold. 

4. Internai revenue <&=»7 — Excess profits tax; undrawn profits not capital. 

The fact that the profits of a business having no capital are not 
whoUy vrithdraw^n, but are allowed to accumulate, does not make such 
profits a capital fund, where they are not employed in the business. 

At Law. Action by T. J. Porter and others, copartners as T. J. 
Porter & Sons, against Ephraim Lederer, Collector of Internai Reve- 
nue. Trial without jury. Judgment for plaintiffs. 

Prichard, Saul, Bayard & Evans, of Philadelphia, Pa., for plaintiffs. 
Charles D. McAvoy, U. S. Atty., of Philadelphia, Pa., for défendant. 

^saFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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DICKINSON, District Judge. This case, in its gênerai features, is 
the usual one of a trial without the intervention of a jury and waiver 
of the right of a jury trial, brought for the purpose of having deter- 
mined the legality of the tax payment exacted of the plaintiff. The only 
issue in the cause is the lawfuliiess of the tax. 

[1] The real point involved is whether the assessment of the tax 
should hâve been under section 209 of the Revenue Act of October 3, 
1917, or under section 201 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 63363/8J, 63363/8b). More particularly, the turning point is 
whether the plaintiflfs come under the désignation of those who carry 
on a "business hâving no invested capital or not more than a nominal 
capital," or whether they are possessed of "invested capital." The is- 
sue raised is in conséquence to be determined by a finding of fact, and 
the acceptance of a définition of "capital" within the meaning of this 
tax law. This gênerai term is one employed in the discussion of cer- 
tain phases of the gênerai subject of économies. It is also used as a 
technical term in practical business and as part of the terminology of 
the law. As in the case of many words and expressions encountered in 
the science of économies and in practical business, it has so many 
différent meanings or shades of meaning that its sensé can be gathered 
only from its context. 

We must therefore confine our attention to this act of Congress to 
discover what Congress meant to be expressed by the use of the word. 
Congress was dealing with the gênerai subject of income, earnings, or, 
more emphatically, profits. There is a clear line of différence between 
the source of the return which comes from any of the business ac- 
tivities of life. One such source is the return which flows from the 
labors of man, either physioal or mental, or a combination of both, and 
that which flows to him because, not of what he is or what he himself 
does, but because of something of which he is previously possessed. 
It is an intelligible expression to say of a man that his capacity for 
labor, or what is called his. brains, is his capital; but it is clear that 
Congress has used this word in no such sensé. On the other hand, the 
situation is an easily conceivable one in which a man has laid out 
money or other form of property, from which he receives a return 
without any personal participation on his part in the activities which in 
the end yield that return. There can be no doubt that such a situation 
would clearly présent the thought of capital in the sensé in which Con- 
gress has used the term. It is just as easy to grasp the thought of a 
man making use of both of thèse two means of receiving something in 
return. He may mingle or mix the two things together, by both in- 
vesting capital in an enterprise and loaning to its activities what he 
himself can supply, aside from his money or other possessions. 

[2] We think it to be sufficiently clear that the tax is to be measured 
by the return, if this élément of money or other property is part of the 
source from which the return comes, and that the lesser rate of assess- 
ment is to be foUowed only in those cases in which money or property 
plays no part in the source of the income, or such small part as to be 
practically negligible. This gives us a working idea of what Congress 
meant by "trade or business having no invested capital or not more than 
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a nominal capital." The quoted phrase is taken from section 209 of the 
act. 

[3] Our finding is that the trade or business of the plaintiflfs is the 
kind of trade or business which Congress had in mind and described 
by the phrase we hâve quoted. Primarily and strictly, the trade or 
business of the plaintiffs was that of a commission house. They had 
no capital in any real sensé, nor did they require any. If theîr ac- 
tivities had been confined exclusively to the commission business, we 
take it for granted that the question now raised would not hâve arisen. 
In point of fact the engagement of the plaintiffs with their principals, 
for whom they sold on commission, exacted of them that they dévote 
their énergies exclusively to the service of those for whom they were 
commission agents. Incidentally and wholly because of the business 
exigencies presented by and arising out of war conditions, they took 
up with more or less isolated transactions in which they boughl and 
sold. It could not be said with substantial truth that thèse transactions 
were conducted by them as part of any trade or business, although 
the aggregate of the values involved in thèse transactions was by no 
means an inconsiderable sum. 

The tax assessed is essentially an excise tax; 'also in a very substan- 
tial sensé it is the considération for the exercise of the privilège of the 
carrying on of a trade or business. It is not a tax assessed upon or be- 
cause the party was engaged in one or more transactions of a trading 
or business character, which are short of justifying the finding that the- 
transactions reached the dignity of carrying on a trade or business; 
but it is a tax which is assessed because the party is carrying on a 
trade or business, and is measured by the volume of the business or 
of the profits resulting therefrom, and, in addition to this, no tax 
can be assessed under the act of Congress in question, if the transac- 
tions or the trade or business were had or carried on without the em- 
ployment of capital. In the économie sensé crédit is capital, and in the 
économie sensé it may not be even possible for a person to hâve trans- 
actions of the character of those in which the plaintiffs were engag- 
ed without the employment of capital in some form in this broader 
sensé of the term. The fact is, however, and is so found, that in the 
words of section 209 what they did and the conditions under which 
they did it présent "the case of a trade or business having no invested 
capital or no more than a nominal capital." The source of the funds 
constituting the capital is of no importance. Such funds may be 
available by the profits which hâve accrued being left to accumulate. 
If left for the purpose of being used as capital, and being so used, such 
funds are capital. It is not an uncommon thing for the capital employ- 
ed in a business to be thus acquired or increased. It was one of the 
purposes of Congress to reach cases of this kind. 

[4] Thus far we are in accord with the argument advanced by de- 
fendant. The mère fact, however, that the profits of a, business having 
no capital are not wholly withdrawn, does not make of such undrawn 
profits a capital fund. Congress has given a clear définition of such 
capital, or capital derived from this source. When, in addition to 
profits being left undrawn, the fund thus accumulated is "used or em- 
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ployed in the business," jt is capital within the meaning of the tax law ; 
otherwise, it is not. The profits of the commission business in which 
plaintiffs were engaged piled up until the fund reached the sum of about 
$36,000. This fund, however, was in fact not "used or employed in the 
business," but, on the contrary, was held and kept intact as the money 
of the partners. 

As we understand thjs case as presented, it is determined by the find- 
ings just made. Judgment is accordingly entered in favor of the plain- 
tiffs and against the défendant, with costs. In order that there may be 
a défini te date of the entry of the judgment for appellate purposes, 
judgment is not now entered; but the plaintiff has leave to enter 
judgment for the amount of the tax paid, with interest from date of 
payment, and costs, we retaining jurisdiction of the cause for the 
purpose of entering formai judgment, in case of failure of counsel to 
agrée upon the amount of the judgment to be entered in accordance 
herewith. 

The points submitted are answered as in the paper filed herewith. 
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WELLS et al. v. HONIGMANN. 

(Court of Appeals of District of Columbla. Submitted Mareh 12, 1920. De- 

dded June 2, 1920.) 
No. 1257. 

1. Patents «S^IK)— Party held net estopped from maldng daim by reason of 

âiscl îûiii Cl*! 

Parties flling a renewal application after forfelture of original appli- 
cation were not estopped from maklng claims In Issue by a disclaimer of 
claims on the original application, where the public or third persons had 
not corne into possession of invention. 

2. Patents «S^S? — No abandonment shown. 

In an interférence proceeding, where a renewal application was flled» 
held, that there was no proof adduced from whlch an abandonment, after 
forfelture of the original application, could be inferred. 

3. Patents ©=»83 — ^Mere issuaoce of patent during period of forfelture raises 

no presumption of abandonment. 

The mère Issuance of a patent to another wlU not Interfère with the 
rlghts of an inventor during the period of forfelture provided by Rev. St. 
§ 4897 (Comp. St. § 9443), except on the single ground of abandonment 
as a matter of fact 

Appeal from a Décision of the Commissioner of Patents, 
Interférence proceeding between Pierson L,. Wells and another and 
Hans Honigmann. From a décision of the Commissioner, awarding 
priority of invention to the latter, the former appeal. ReverSed. 

Melville Church, of Washington, D. C, for appellants. 
A. S. Pattison, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This appeal is from the déci- 
sion of the Commissioner of Patents awarding priority of invention 
to appellee Honigmann. The counts involved in the appeal relate to 
certain improvements in printing presses. It is unnecessary to set out 
the counts or explain the invention, since the appeal turns upon 
questions of law. 

The application hère involved was filed September 2, 1914, bv 
Frederick W. Hunter and the estate of Pierson L. Wells, deceased. 
It is a renewal of an application filed by Wells and Hunter December 
16, 1907, and allowed September 28, 1912, but which became for- 
feited March 28, 1913. On December 1, 1914, the Patent Office called 
to the attention of Wells and Hunter certain claims of a patent issued 
to Honigmann on October 7, 1913. Wells and Hunter promptly 
adopted the claims, and the présent interférence was declared. 

Honigmann's alleged date of conception was subséquent to the date 
of the original Wells and Hunter application. Hence he was or- 
dered to show cause why priority should not be awarded Wells and 
Hunter on the face of the record. Honigmann responded with a 
motion to dissolve the interférence, on the ground that Wells and 
Hunter could not make the claims. This motion was denied by the 
L,aw Examiner, and, upon final hearing before the Examiner of In- 
terférences, priority was awarded to Wells and Hunter. 

An appeal was taken to the Board of Examiners in Chief . But 

®=9For otber casea eee same topic & KIIY-NUMBKR In ail Ke/-Numbered Dlgests & Indexes 
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after argument, and bef ore décision was reached, Honigmann filed 
a motion for reargument. The case had been submitted upon the 
single ground of the right of Wells and Hunter to make the claims, 
but the motion contested their right to make the claims, in view of a 
disclaimer filed February 8, 1910, of certain claims in the original 
application, and on the further grounds of abandonment, because the 
Wells and Hunter application had remained in a forfeited condition 
for 23 months, and lâches, in that Wells and Hunter did not adopt the 
claims of the Honigmann patent until more than a year had elapsed 
after the issue of the patent. Reargument was granted, and the board 
held that Wells and Hunter had a right to make the claims, and 
that such right was not affected by the disclaimer. On the grounds 
of abandonment and lâches the holding was in favor of Honigmann. 
On motion of Wells and Hunter, the Commissioner of Patents re- 
manded the case to the Examiner of Interférences to take testimony 
on the questions of abandonment and lâches. 

The examiner, on the testimony taken, decided the case adversely 
to Wells and Hunter on the issues of abandonment and lâches. On 
appeal, the Board of Examiners in chief reaffirmed their previous 
décision, holding that Wells and Hunter had the right to make the 
claims and were not barred by the disclaimer or guilty of lâches, 
but affirmed the examiner on the ground that there had been an 
abandonment between the forfeiture of Wells and Hunter's original 
application and the filing of the renewal. 

On appeal, the Commissioner held that the issuance of the Honig- 
mann patent during the time the Wells and Hunter application re- 
mained forfeited amounted to abandonment of their right to give 
the renewal application the benefit of the filing date of the original ap- 
plication as a date of constructive réduction to practice, and further 
that they were guilty of lâches in not making the claims of the Honig- 
mann patent until 17 months after its issue. 

[1] We agrée with the tribunals below in holding that Wells and 
Hunter hâve a right to make the claims in issue, and that they are 
not estopped from making the claims of the présent issue by the 
disclaimer of February 8, 1910. The Commissioner, holding the 
disclaimed claims broader than the counts of the issue, and therefore 
not a bar, declared : 

That the "disclaimed màtter Is In broader terms than the counts, and 
although this broad invention might hâve been made by Wells alone, that 
does not négative the proposition that the more spécifie subject of the issue 
was invented by Wells and Hunter jointly; but, even if the disclaimer had 
covered the identical invention, that would not prevent Wells and Hunter 
from recalling and canceling the disclaimer, provided it was done before the 
public or a third party came into possession of the invention, and as pointed 
out by the Examiners in Chief Wells and Hunter in flling their preliminary 
statement, as well as in their act of making thèse claims, would hâve set 
aside the efCect of this disclaimer, even if the disclaimer had reached to the 
subject-matter of the counts, which it did not for reasons before pointed out." 

We come now to the more difficult question of forfeiture or aban- 
donment. It appears that Wells and Hunter permitted their appli- 
cation to become forfeited on March 28, 1913. A renewal applica- 
tion was filed September 2, 1914, about 23 months from the date of 
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the allowance of the original application. Abandonment is predicated 
upon the delay in filing the renewal, and also upon the fact that 
the Honigmann patent was issued during the period when the Wells 
and Hunter application remained forfeited. Section 4897, Rev. Stat. 
U. S. (Comp. St. § 9443), provides: 

"Any person who has an Interest In an Invention or discovery, whether as 
Inventer, dlscoverer, or assignée, for whlch a patent was ordered to Issue upon 
the payment of the final fee, but who fails to make payment thereof withln 
six months from the tlme at whlch It was passed and allowed, and notice 
thereof was sent to the appllcant or hls agent, shall hâve a right to make an 
application for a patent for such Invention or discovery the same as In the 
case of an original application. But such second application must be made 
withln two years after the allowance of the original application. But no per- 
son shall be held responslble In damages for the manufacture or use of any 
article or thing for whlch a patent was ordered to Issue under such renewed 
application prlor to the Issue of the patent. And upon the hearlng of renewed 
applications preferred under thls section, abandonment shall be consldered 
as a question of fact." 

[2] It is clear that Wells and Hunter had 2 years from the date of 
the allowance of the original application to file a renewal, subject to 
the single condition of abandonment, which, however, can only "be 
considered as a question of fact." It is not seriously contended that 
the évidence discloses any intention on the part of Wells and Hunter 
to abandon their invention. The original application was forfeited 
upon the advice of counsel, and during the period of forfeiture one 
Merrick, who contracted with Hunter and the Wells estate for an 
interest in the patents to be secured, was engaged in bringing the 
machine into marketable form. Though Merrick seems to hâve made 
slow progress, Hunter and one Watson, on behalf of theWells estate, 
were constantly urging Merrick to speedier action. No proof has 
been adduced from which the intention of abandonment can be infer- 
red. 

[3] The tribunals below also based their finding of abandonment 
upon the fact that during the period of forfeiture Honigmann's patent 
was issued. Wells and Hunter are hère standing upon an affirmative 
statutory right, of which they cannot be divested, except in a way 
provided in the statute. In Cutler v. Léonard, 31 App. D. C. 297, 
this court, considering the rights conf erred by section 4897, said : 

"Thls right can be taken away only by a flndlng of abandonment, which, the 
statute ordains, must be determlned as a question of fact. Where an af- 
firmative right Is conferred by law, we thlnk a flndlng of abandonment must 
be predicated [upon] facts and circumstances warrantlng such a flndlng, 
and not upon mère presumptlon." 

Speaking generally of the rights conferred by Congress upon in- 
ventors through the patent statu tes, the court, in United States v. 
Téléphone Co., 167 U. S. 224, 17 Sup. Ct. 809, 42 L. Ed. 144, said: 

"A party seeklng a right under the patent sta tûtes may avall hlmself of ail 
their provisions, and the courts may not deny him the beneflt of a single one. 
Thèse are questions not of natural but of purely statutory right. Congress, 
Instead of fixlng 17, had the power to fix 30, years as the llfe of a patent. 
No court can disregard any statutory provisions In respect to thèse matters on 
the ground that in Its judgment they are unwlse or prejudlclal to the Inter- 
ests of the public" 
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This is not the case of a secreted invention brought to light by 
the issuance of a patent to another, as in Mason v. Hepburn, 13 App. 
D. C. 86. There the first inventer was not protected by an express 
statutory period, as in the présent case. The mère issuance of a pat- 
ent to another will not interfère with the rights of an inventor during 
the period of forfeiture provided by section 4897, except upon the 
single ground of abandonment as matter of fact, which does not ap- 
pear in this case. 

But the Commissioner heïd Wells and Hunter estopped under our 
décisions in Rowntree v. Sloan, 45 App. D. C. 207, and Wintroath v. 
Chapman, 47 App. D. C. 428. Our position in thèse cases has been 
rejected lîy the Suprême Court in the récent case of Chapman v. 
Wintroath, 252 U. S. 126, 40 Sup. Ct. 234, 64 L. Ed. 491. In thèse 
cases we held that, where an original application discloses, but does not 
claim, matter contained in a later patent, the time for filing a divi- 
sional application should be limited to one year by analogy to the 
time fixed for filing amendments. R. S. U. S. § 4894 (Comp. St. 
§ 9438). This time was extended to 2 years by the higher court, 
by analogy to other statutes which were regarded as more pertinent. 

There was, however, no basis hère for the application of the Rown- 
tree Case, since the statute (section 4897) expressly gives 2 years 
within which a renewal application may be filed. Hence there ib nà 
room for the ruie of analogy. At the date of filing the renewal, less 
than 2 years had elapsed from the allowance of the original applica- 
tion, and, as abandonment in fact has not been established, Wells and 
Hunter were well within their statutory rights. 

The décision of the Commissioner of Patents is reversed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Reversed. 



FTOEUTY & DEPOSrr CO. OF MARYLAND et aL t. N. O. NELSON 

MFG. CO. 

(CJourt of Appeals of District of Columbla. Submltted Marcb 4, 1920. De<dâ- 

ed June 2, 1920.) 

No. 8321. 

1. JudgmMit ®=»17(l)-^No Personal judgment on substitutod service. 

A Personal judgment cannot be obtained on substituted service. 

2. Equity <&=>418 — Decree pro confesse on bill for injunctioa not authorized 

on service by publication. 

A blU by a contractor's suretles agalnst a subeontractor, to restraln 
défendant from prosecuting on action on the bond pending plalntlffs' suit 
agalnst the contractor for dlscovery, sought only Personal relief, and de- 
cree pro confesso was not authorized on service by publication. 

Appeal from the Suprême Court of District of Columbia. 

, Suit by the Fidelity & Deposit Company of Maryland and others 
against the N. O. Nelson Manufacturing Company and others. From 
an order dismissing the bill as to the named défendant, the plaintiflfs 
and a cross-plaintiff appeal. Affirmed. 

4S=»For other cases see aame toplc & K£3T-NUMB£}a in ail Key-Numbered Dlgests & Indexes 
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C. N. Merillat, of Washington, D. C, for appçllants. 
E. A. Chase, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. This appeal turns on the sufficiency of the 
service of process upon the appellee, N. O. Nelson Manufacturing 
Company, hereafter referred to as the Nelson Company. 

William Dali, one of the appellants, made a contract with the District 
of Columbia to construct for it a high school, and gave a surety bond 
for the faithful performance of the contract. In addition to other 
things, the contract provided that he should pay ail persons who fur- 
nished him labor or material in the prosecution of the work. Certain 
parties became subcontractors under him, and secured material and 
labor from many persons who hâve not been paid therefor. Among 
them is the Nelson Company and Standard Regulator Company. The 
latter commenced an action at law against Dali on his bond for the 
amount due it. Other actions of a similar nature were begun. There- 
upon ail those who are appellants hère, except Dali, who later became a 
cross-plaintifï, instituted this suit against Dali, the Standard Company, 
Nelson Company, and others, and in their bill alleged, on information 
and belief, that Dali was solvent and entirely able to pay ail claims 
properly chargeable against him on his contract; that their liability 
was secondary to his, and that they were advised that they had a right 
to compel him to pay the claims against him. Further, they said that 
under an act of Congress (28 Stat. 278, as amended by 33 Stat. 811 
[Comp. St. § 6923]), which they said governed the case, ail matters in 
controversy should be settled in one suit. They prayed for discovery 
by Dali; that he be required to pay ail claims justly due from him; 
that the Standard Company, which had commenced suit, be restrained 
pending the adjudication of this cause from prosecuting further its ac- 
tion at law; and that ail the other défendants, including the Nelson 
Company, be restrained during the same time from instituting similar 
actions. 

An order was passed for service of process by publication on the 
Nelson Company, and the publication was made. The company did 
not appear, and a decree pro confesso was entered against it. Later a 
motion to set aside the order for publication and to quash the service 
was made and sustained. Thereupon, on its own motion, the court dis- 
missed the bill as to the Nelson Company. 

[1, 2] There is no question of a lien on property or of title to prop- 
érty in custodia legis presented by the bill. The relief sought thereby 
against the Nelson Company is purely personal. It is rudimentary that 
a Personal judgraent cannot be obtained legally on substituted service. 
Speaking of such service, the Suprême Court of the United States has 
said that k may be sufficient where property has been taken into the 
custody of the court, or where the object of the action is to reach and 
dispose of property by enforcing a contract or a lien respecting it, or to 
partition it among différent owners, or, when the public is a pîirty, to 
condemn and appropriate it for a public purpose. 

"In other words, such service may answer In ail actions which are sub- 
stautiaUy proceedings in rem. But where the enUre object pf the action ia to 
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détermine the Personal rlghts and obligations of the défendants — that is, 
where the suit is merely in personam — constructive service in this form upon 
a non-resident is ineffectuai for any purpose." Pencoyer v. Neff, 95 U. S. 714, 
727 (24 L. Ed. 565). 

Supporting the same proposition are Grannis v. Ordean, 234 U. S. 
385, 392, 34 Sup. Ct. 779, 58 L. Ed. 1363, New York Life Ins. Co. v. 
Dunlevy, 241 U. S. 516, 521, 36 Sup. Ct. 613, 60 L. Ed. 1140, Baker v. 
Baker, Eccles & Co., 242 U. S. 394, 403, 37 Sup. Ct. 152, 61 L. Ed. 386, 
McDonald v. Mabee, 243 U. S. 90, 92, 37 Sup. Ct. 343, 61 L. Ed. 608, 
L. R. A. 1917F, 458, Dexter v. Lichliter, 24 App. D. C. 222, Jordan v. 
Landram, 35 App. D. C. 89, and Winfree v. Bagley, 102 N. C. 515, 
517, 9 S. E. 198. No further discussion of the question is necessary. 

The judgment of the lower court is right, and is affirmed. 

Affirmed. 



H. KUHN & SONS, Inc., v. LETTS. 

(Court of Appeals of District of Columbia. Submitted May 17, 1920. Decided 

June 2, 1920.) 

No. 1320. 

1. Trade-marks and trade-names <S=>43 — Intestate "use" contemplated by 
r^stration act, is Personal use. 

The use contemplated by Trade-Marli Act, i 2 (Comp. St. 8 9487), 
provldlng that an appUcant for registratlon accompany his application by 
a written déclaration that such trade-mark is used in commerce among 
the several states, is a use by the appUcant himself, or by one for him, 
and not an Independent or an incidental use by a third party. 
Z, Trade-marks and trade-names <S=>43 — No Interstate trade shown; "Inter- 
state buMuess." 

Where parties outside a state wrote to friends In the state and had them 
purchase clotTiing frotn a department store and send it to them, the 
proprietor oï the store was not engaged In Interstate business, so as to 
entltle him to a registratlon of a trade-mark used on hls clothing, under 
Trade-Mark Act, g 2 (Comp. St. S 9487). 

Appeal from the Commissioner of Patents. 

Trade-mark interférence proceedings between H. Kuhn & Sons, 
Incorporated, and Arthur Letts. From an adverse décision of the 
Commissioner of Patents, the former appeals. Reversed and re- 
manded. 

Harlan Moore, of New York City, and Wm. F. Hall, of Washing- 
ton, D. C, for appellant. 

C. J. O'Neill, of Washington, D. C, for appellee. 

RO'BB, Associate Justice. Appeal from a décision of the Commis- 
sioner of Patents in a trade-mark interférence proceeding involving the 
mark "American Boy." Appellant was granted registration of the 
mark in 1917, on an application filed in 1915, and its use of the mark 
commenced just prior to the filing of its application. 

Appellee is the proprietor of a department store in Los Angeles, Cal., 
and the testimony clearly shows local use of "American Boy" as a 
trade-mark long prior to the earliest date claimed by appellant. The 

i@=sFor otber cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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sole question is whether an interstate use has been shown. The évi- 
dence on this point tended to show that parties outside CaUfornia 
had written to friands or relatives in Los Angeles, and through them 
had piirchased "American Boy" clothing, and that those purchases 
were sîiipped by such friends or relatives to their ultimate destination. 
Aside from vague and unsatisfactory testimony by a représentative 
of appellee's firm, this vi^as the évidence upon which appellee depended 
to show interstate use. 

[1, 2] The Trade-Mark Act (33 Stat. 724, § 2 [Comp. St. § 9487]) 
requires an applicant for registration to accompany his application "by 
a written déclaration, verified by the applicant, * * * that such 
trade-mark is used in commerce among the several states, or with for- 
eign nations, or with Indian tribes. * * * " Applicant complied 
with this provision in the présent case by declaring under oath "that 
said trade-mark is used by him in commerce among the several states 
of the United States." 

Clearly the use contemplated by the statute is a use by the applicant 
himself, or by some one for him, and not an independent or incidental 
use by a third party; the reason being that before an applicant is eïi- 
titled to registration he must show that his business extends beyond 
the boundaries of his own state or into the territory of an Indian tribe. 
Appellee's business, so far as the présent record shows, was local. 
That persons outside the state procured appellee's goods in CaUfornia 
and had them sent outside that state is beside the question, for appellee 
was in no way responsible for, and hence could not benefit by, such a 
transaction. The sale was local, and not interstate. Appellee evident- 
ly appreciated the difficulty, for in the Patent Office he requested an 
opportunity to introduce further testimony "to prove interstate com- 
merce"; but the Commissioner, being of the view that appellee had 
"fairly proven the interstate use" of the mark, did not deem it necessary 
to reopen the case. 

The décision must be reversed, but in the circumstances, the case 
will be remanded, with directions to permit appellee to introduce fur- 
ther testimony on the question of interstate use. 

Reversed and remanded. 



R. H. MACY & CO. V. NEW YORK GROCERY CO. 

(Court of Appeals of District of Columbla. Submitted May 17, 1920. Decided 

June 2, 1920.) 

No. 1317. 

Trade-markg antf trade-names <S=21— Trade-mark "White Lily," for coffee, 
canceled on pétition of one using mark "Liiy Wliite" for tea. 

One usIng "Llly White" as a trade-mark for tea and a large Une of 
groceries was eutitled to cancellatlon of a trade-mark "White Lily," used 
by détendant for coffee ; tea and coffee being used for tlie same purpose, 
and the marks being so simllar as to be likely to lead to confusion. 

Smyth, Chlef Justice, dissenting. 
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Appeal from the Commissioner of Patents. 

Proceeding by R. H. Macy & Co. against the New York Grocery 
Company for the cancellation of a trade-mark. Décision for défend- 
ant, and plaintiffs appeal. Reversed. 

E. W. Bradford, of Washington, D. C, for appellants. 
Benj. P. Fishbume, of Washington, D. C, for appellee, 

VAN ORSDEL, Associate Justice. This is an appeal from the de- 
cisiort of the Commissioner of Patents, denying the pétition of appel- 
lants for cancellation of the trade-mark "White Lily" for coffee, 
registered by appellee company September 18, 1917. Appellants hâve 
used "Lily White" as a trade-mark for tea and a large Une of gro- 
ceries since 1895. 

The ma;rks are so similar as to be likely to lead to confusion, and the 
goods, while différent in themselves, are used for the same purpose. 
The case must therefore be reversed, upon the authority of Walter 
Baker & Co. v. Harrison, 32 App. D. C. 272. 

,The décision of the Commissioner of Patents is reversed, and the 
clerk is directèd to certify thèse proceedings as by law required. 

ReVersed. 

SMYTH, Chief Justice (dissenting), The single question in this case, 
as I viev^r it, is wheâier cofïee and tea possess the same descriptive prop- 
erties. Both tribunals of the Patent Office held that they did not. If 
Macy & Co. had originated the mark, they undoubtedly would be en- 
titled to the exclusive use of it, because tea and cofïee belong to the 
same gênerai class ; but they did not originate it, and therefore, to 
succeed, they must establish that the articles possess the same descrip- 
tive properties. The mère fact that confusion might resuit, or that 
the goods are used for the same purpose, is immaterial under the 
statute. It is only when the marks are "appropriated to merchandise 
of the same descriptive properties" that the matter of probable confu- 
sion becomes important. If the fact that they are used for the same 
purpose is controlling, then the mark could be extended to milk, or 
lemonade, or even wine and béer, if they were still on the market. 
They, as coffee and tea, are beverages. Résides, the statute says noth- 
ing about the use to which articles are put, and the court should fol- 
low the statute. 

Tea, as ït appears in the container to which the mark is applied, is a 
dried, rolled leaf. Coffee is a dried seed or berry. The appearance, 
taste, and odor of the articles aire markedly différent. Tea is strong- 
ly astringent ; coffee is not. The properties by which the one may be 
described are not the same as those by which the other may be identi- 
fièd. The fact th^t, in the Walter Baker Co. Case, 32 App. D. C. 272, 
it was held that cocoa and coffee possessed like descriptive properties, 
does not establish that tea and coffee do. 

I think the Patent Office was right, and hence I dissent. 
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DANIEL T. DBURÏ. 

(Court of AppealB of District of Columbia. Submltted February 6, 1920. 
Decided June 2, 1920.) 

No. 3303. 

1. Brokers <§=>61(1) — Right to commission for fumishing lender not affected 

by defective condition of title. 

One employed to secure a loan on certain property Is entitled to com- 
pensation, where he bas fumished one ready, able, and willing to make 
a loan, altbougb no loan ia made by reasou of the defective condition of 
the title to the property. 

2. Limitation of actions <@='46(7) — Statute does not run against brolcer 

until proposed lender was fumislied. i 

Statute of limitations did not begin to run against a broker, so as to 
bar a right of action for compensation, at the date of his contract for 
services, but at the date of his turnishing a person ready, able, aud wilUng 
to make a loan as provided by the contract. 

Appeal from the Suprême Court of the District of Columbia. 
Action by D. H. Roland Drury against T. Cushing Daniel. Judg- 
ment for plaintifï, and défendant appeals. Affirmed. 

P. H. Marshall and C. H. Merillat, both of Washington, D. C, for 
appellant. 
Webster Ballinger, of Washington, D. C, for appellee. 

SIDDONS, Justice (sitting in the place of Associate Justice Robb). 
This is an action at law brought by the appellee, Drury, against Daniel, 
the appellant, to recover a commission of $375 for procuring a loan of 
$7,500 to be secured upon certain real estate in the District of Colum- 
bia ; the claim arising out of the alleged performance by the appellee 
of certain terms of a written contract, a copy of which is attached to 
and made a part of the déclaration filed by the appellee. 

To the first count of the déclaration, the appellant pleaded non as- 
sumpsit, nil débet, and the statute of limitations ; the first count declar- 
ing on an express assumpsit. To the second count, which contains the 
common counts, the appellant pleaded in the same way. Issue was 
joined on thèse pleas and the case was tried to a jury. 

The record discloses that there was évidence from which the jury 
would be warranted in finding, as it did: (1) That appellant's brother 
was authorized by him to enter into the written contract with the ap- 
pellee, out of which the cause of action arose; (2) that within the 
time prescribed by that contract the appellee found a person ready, able, 
and willing to make the loan to the appellant which was the object of 
the agreement, and so notified the appellant through his brother, the 
agent, within a week of the date of the contract, which was February 
18, 1913; (3) that through said brother of the appellant, he ordered, 
shortly after February 24, 1913, a title company to examine the title 
to the property that the appellant was to give as security for the loan 
as required by the said contract; (4) that on May 7, 1913, the brother 
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notified the appellee that a good title t6 the property could not be f ur- 
nished, and thereupon the proposed lender made other investments of 
the funds that until then had remained in bank for use in making the 
loan to the appellant. 

[ 1 ] This évidence showed performance by the appellee of the stipu- 
lations of the contract, on his part to be performed, and entitled him to 
receive from the appellant payment of the agreed commission, to re- 
cover which the présent action was brought. 

Although ten errors were assigned according to the record half this 
number only are urged in appellant's brief, and the case was submitted 
without argument. Of the five discussed in the brief, we deem it nec- 
essary to consider but one ; the remainder having, we think, no merit. 
This one, however may be treated as included in assigned errors 1 
and 9, and présents the défense of the statute of limitations which was 
properly pleaded. 

[2] Thèse alleged errors rest upon the theory that the appellee's 
cause of action arose on February 18, 1913, the date of the contract 
between the parties, and, if this were so, the appellant's motion for a 
directed verdict should hâve been granted. But the premise of this 
contention is plainlv a mistaken one, as a cursory examination of the 
contract clearly shows. That contract is executory in its nature, and 
required the appellee to procure the loan desired, and notice of the 
fact to the appellant, within 15 days from its date, and the appellee 
was then, ifl the language of the contract, to "cause the title to be ex- 
amined and for your services thus far in this behalf I agrée to pay you 
.a commission of 5 per cent, upon the amount of loan above mentioned." 
We hâve already pointed out that there was évidence from which the 
jury were warranted in finding that the appellee did the things requir- 
ed of him, thus earning the stipulated commission, within the time lim- 
it of the contract, and understanding that the action was instituted 
on February 19, 1916, it was commenced in time by at least five days 
and probably longer. The défense of limitations thus fails. 

Of course, the appellee was not responsible for the defective con- 
dition of the title to appellant's property offered as security for the pro- 
posed loan, as disclosed by the title company's report, and his right to 
be paid for the services rendered by him pursuant to the contract was 
not affected thereby. 

The remaining errors pressed upon our attention by the appellant's 
brief ail proceed upon the theory that there was no compétent évidence 
from which a jury should hâve been permitted to find that the appellee 
produced a person ready, able, and willing to make the loan desired by 
the appellant. We hâve examined the record with care, and find no 
réversible error in the action of the trial court in thèse respects, and 
the judgment appealed from must therefore be affirmed, with costs to 
the appellee. 

Affirmed. 



TUPPELA V CHICHAGOFP MININQ CO. 753 

(267 F.) 

TUPPELA V. CHICHAGOFF MINING CO. 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1920. Kehearing Denied 

September 7, 1920.) 

No. 3474, 

1. Courts <S=>433— Jurisdictîon of Alaskan commissloner In matters of pro- 

bate and guardianship limited. 

The jurisdiction of a commissloner appointed under the laws of Alaska 
In matters of probate and guardianship is strlctly limited, and compliance 
with ail the requirements of the statute is essential to the validlty of hls 
acts. 

2. Insane persons ®=>65 — Sale of property by guardian void. 

An attempted sale and conveyance of mining claims owned by an In- 
sane person by his guardlan appointed under the laws of Alaska, held 
void where the pétition for appointment of the guardian was not verifled 
as required by Comp. Laws Alaska 1913, § 1597, no citation was issued 
and served on flling of the pétition for sale of the property, no oath was 
taken and subscribed by the guardian before sale as required by sections 
1756, 1757, and 1760, and othfer provisions of the statute were not com- 
plied with. 

3. Insane persons <S='65 — Sale of property without notice Toid. 

No valid order for the sale of property of an insane person can be made 
ex parte, and the fact that the owner is insane is no reason for dlspens- 
Ing with notice, but rather the contrary. 

4. Mines and minerais €=338(16) — Evidence held to establish ownership of 

claims. 

Evidence held to sustain the allégation of a complaint that complalnant 
was owner of a mining claim and of a half interest in other claims clalmed 
by défendant, and entitled to a decree therefor and an accountlng for ore 
taken therefrom by défendant. 
6. Mines and minerais <^=>97 — Gnibstake contract need not specify Interest 
of each party. 

It is not essential to the validlty of a grubstake contract that It should 
specifleally state the interest of each party thereto, the presumption being, 
in the absence of provision to the contrary, that the interests of the 
parties are equal. 

Appeal from the District Court of the United States for Division No. 
1 of the District of Alaska ; Robert W. Jennings, Judge. 

Suit in equity by John Tuppela against the Chichagoff Mining Com- 
pany. Decree for défendant, and complainant appeals. Reversed. 

Certiorari denied 254 U. S. , 41 Sup, Ct. 61, 65 h. Ed. . 

The proper disposition of thls appeal nécessitâtes a somewhat full state- 
ment of the pleadings and proceedings in the court below. The appellant, who 
was plaintilï there, by his amended complaint alleged, in substance, that in 
the year 1914 he and the défendant corporation (appellee hère) were co- 
owners, each ownlng an undivided half interest, in certain descrlbed Iode 
mining daims on the west slde of Chichagodd Island, in the Sitka Hlning 
District of the territory of Alaska, known as "Over the Hill," "Rislng Sun" 
"Paciflc," and "Golden West," the flrst of which daims had been patënted, and 
that in the same year the plaintiff was the sole owner of another Iode clalm 
similarly situated, called "Porphyry" ; that at the same time, and for about 
five years preceding, the défendant was the owcer of a group of mining claims 
adjolning those above descrlbed, through which there ran Iodes or veîns of 
gold-bearing quartz of a high grade, which it had been working extensively and 
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at great profit, and that about the early part of the year mentloned it became 
known that ore bodies of slmilar richnos? and exjtent e^tended Into and 
throngh the claims of the plalntlft; that thereupon the défendant, actlng 
through certain speclfied agents, for the purpose of def rauding the plaintifE 
out of his said property, procured Its attorney to file, on June 13, 1914, an un- 
verified pétition in the probate court at Sitka, Alaska, alleglng that the plain- 
tiff had been committed to the asylum for the insane, and praying that some 
Buitable person be appointed guardian of hls esta te; that the said court flxed 
June 24, 1914, as the time for hearing the pétition and on that day, without 
any notice whatever of said hearing or proceeding having been served upou 
the plaintifC, or otherwise as required by law, made a pretended order ap- 
pointing one Mills as such guardian, which order the plaintifE alleged was 
whoUy vold for lack of Jurisdletlon of thé court to make it, and for the 
reason that the pétition therefor was not verifled, failed to state Jurisdic- 
tional facts, and that no notice of the hearing of such i)etition was ever served 
upon the plaintifE ; that about June 1, 1914, the défendant took exclusive 
possession of the said alleged property of the plaintiff, In connection with 
Its mlning opérations, and performed thereon the annual assessment work 
required by law for holding the same ; that the plaintiff from and after June 
11, 1914, was an Inmate of the Morning Side Asylum, to which he had been 
committed by an order of the United States commissioner's court, Sitka pre- 
cinct, during which time the alleged guardian purposely refrained from hav- 
ing any work done on the said mlning clams in behalf of the plaintiff, and 
that thereafter, to wit, during the month of January, 1915, the défendant, 
through certain named agents, caused to bepabltshed a pretended notice to the 
plaintiff that It had expended $100 upon each of the said Over the HiU, Eislng 
Sun, Golden West, and Pacific Iode claims during the year 1914, and that if 
the plaintiff, within 90 days after aaid notice of publication, failed to pay his 
portion thereof as a co-owner, his interest would become the property of the 
défendant company; that the said notice was publisbed only 60 days, and 
that no other or further service of such notice was made; that thereafter the 
défendant made daim to the entire ownership of the said four iode claims, 
notwlth standing that the said notice was fraudulent, insuffideut In law, and 
Toid; that thereafter, and about May 1, 1915, the défendant accordlng to the 
information end belief of the plaintiff, was advised by its attorney that its 
pretended daim of title to the plaintiff 's Iialf Interest In the said claims was 
vold ; tbat tbereafter, and in pursuance of the alleged scheme to defraud the 
plaintiff out of hls said property, the défendant procured the plalntiff's said 
alleged guardian to apply, on or about May 19, 1915, to the said probate court 
of Alaska, at Sitka, for a llcense to sell the plalntiff's tnterests In the 
said four Iode mlning claims; that no notice of the hearing of the said 
application was given as required by law, and that the said alleged guardian 
had not qualiflcd as such by giving a bond as so required, notwithstanding 
ail which the said court pretended to make, June 28, 1915, an order llcensing 
the said alleged guardiari to sell the plalntiff's interest In the said four mining 
claims, reciting the same to b« an undivlded half Interest tbereln, and also 
the plalntiff's entire Interest in the said Porphyry Iode clalm, although no 
pétition had been made for any llcense to sell the sald Porphyry clalm ; that 
thereafter, aad on October 19, 1915, wlEhout glvlng any bond as required by 
law, the sald alleged guardian pretended to sell at public outcry and strike 
off to the défendant company for, one. lump bid of $1,000 the undivlded half 
interest of the plaintiff in tlie said Over the HiU, Rising Sun, Golden West, and 
Pacific Iode claims, and the.whole Interest of the plaintiff in the said Porphyry 
Iode daim ; that, as the plaintiff is informcd and beUeves, the said pretended 
sale was conducted clandestinely before the hour of 9 o'clock in the morning, 
and pursuant to a previous agreement between the défendant company and 
the said alleged guardian that the défendant company should acquire the sald 
property for the sald sum of $1,000, and that thereafter, on the said 19th day of 
October, 1915, the said alleged guardian made a pretended deed, purporting to 
convey ail of the sald property of the plaintiff to the défendant company in 
considération of the sum of $1,000, which sum the défendant and the said 
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alleged guardian well knew was a wholly inadéquate considération for the 
said property, wbich was then well worth more than 500 tlmes tliat sum, as 
the défendant company and the said alleged guardian then well knew, for 
ail of which reasons the said pretended sale was and is wholly void not- 
withstanding which the défendant bas ever since excluded the plaintlfC from 
the possession and use of bis said property, claiming the same under said 
proceedings, thereby castlng a cloud upon the plalntiff's title thereto; tbat 
thereafter, and on the 3d day of January, 1919, the défendant proeured a 
patent to be issued by the government to the said Over the Hill Iode claim 
in its own corporate name, the title to which, so conyeyed, it holds in trust to 
the estent of an undivided one-half for the plaintlff. 

The amended complaint further alleged that some tlme prior to the year 
1915, the exact tlme being to the plaintitï unknown, the défendant had driven 
its main working tunnel through its own clalm and into the claims owned by 
the plaintifC, as alleged, and ever since bas been, and is now, eugaged in ex- 
tracting therefrom many thousands of tons of rich, gold-bearing ores, reducing 
the same in its plant and appropriating to its own use the proceeds thereof, 
and threatening and intendlng to continue so to do unless restrained by the 
court ; that the ores so being mined and extracted from the claims of the plain- 
tifC are being mined and extracted by means of a tunnel having Its portai on 
its own ground, but which pénétrâtes into plalntiff's ground about 5,000 feet 
from the portai, and at great depth, the facts concerning which are only fuUy 
known to the défendant, but that, according to the Information and belief of 
the plaintlff, the gold extracted from such ores and appropriated by the 
défendant exceeds. $5,000 per day in value; that the défendant has no other 
property than the said mine, and that as soon as the same is exhausted it will 
be without any property out of which a judgment against it can be coUected. 
The prayer was for injunctive and other appropriate relief. 

The amended answer of the défendant to the amended complaint, in addi- 
tion to varions admissions, denied that the plaintlff owned any interest in the 
Over the Hill, Pacific, Rlsing Sun, or Golden West claims, and denied that 
the plaintlff owned in 1914 any Interest in the Porphyry Iode claim. It put In 
issue ail of the allégations of fraud on the part of the défendant made by the 
plaintifC, and while admitting that the probate court at Sitka appointed W. P. 
Mills guardian of the plaintifTs estate on June 24, 1914, denied that the 
court was without jurlsdiction to make the order, and alleged that notice of 
the hearing of the pétition therefor was dnly given according to law. The 
answer admitted the performance by the défendant of the annual assessment 
work required by law upon the Over the Hill, Rlsing Sun, Golden West, and 
Pacific Iode claims during the year 1914, and admitted that the défendant 
published the notice required by law to the plaintlff and ail others interested 
in the property, that it had expended the sum of $100 upon each of those 
claims during the year mentioned. It denied that it proeured the guardian to 
apply to the probate court for a llcense to sell any of the plalntiff's property, 
and denied that the guardian intontlonally refrained from having work done 
on the said Over the Hill, Kising Sun, Golden West, and Pacific Iode claims 
on plaintifTs behalf. It alleged that the said guardian duly applied to the 
probate court at Sitka In June. 1915, for an order to sell ail of the property 
belonging to the plaintlff, and that the said property was sold at public auc- 
tion in the manner prescribed by law on October 19, 1915, at which sale the 
défendant bid and pald the sum of $1,000 for ail of the interest of the plain- 
tlff in each of those claims. It denied that the sale was conducted clandes- 
tinely and before the hour of 9 o'clock in the moming, or that the défend- 
ant had any understanding regarding the prlce of the property, admitted the 
making of a valld and sufficient deed by the guardian to the défendant of ail 
of the interest of the plaintlff in each of the said claims in considération of 
the sum of $1,000 paid therefor, which the défendant dénies was inadéquate, 
and admitted that ever since that time the défendant has excluded the plaintlff 
from the possession or use of the Pacific, Rlsing Sun, and Over the Hill claims, 
and that for the Over the Hill clalm it proeured a patent in its own corporate 
name, and of which claim it allèges it was the sole owner. The answer also 
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put In Issue the allégations of the amended complaint respecting the driving 
of any tunnel into any claim owned by the plaintiff, or the extraction or ap- 
propriation of any gold or gold-bearlng ores from any property of the 
plaintiff, and respecting any threats of the défendant so to do. 

And as a first affirmative défense the défendant alleged, among other 
things, that the Pacifie Iode claim was located by William B. Hanlon October 
24, 1907, and the Golden West claim July 22, 1910; that the Over the Hill 
claim was located in Mareh, 1506, by H. A. Bauer, and the Rialng Sun claim 
by the plaintiff July 22, 1910. As to the Golden West and the Porphyry 
claims, the défendant disclaimed any interest, but alleged that on Febniary 
12, 1913, Hanlon, for a valuable considération, sold his interest in the Pacific 
claim to the défendant, since which time the défendant bas been the sole 
owner thereof and in the sole and undlsturbed possession of it; that on De- 
cember 9, 1915, Bauer, who was then the sole owner of the Over the Hill 
claim, sold ail of his interest therein to the défendant, since which time the 
défendant bas been the sole owner of the claim and in the sole and undlsturbed 
possession thereof, and for which It subsequently procured a patent from the 
United States ; that prior to June 14, 1914, the plaintiff was adjudged insane 
by the probate court of Sltka preclnct, territory of Alaska, by which court W. 
P. Mills was, on the 24th day of June, 1914, duly and regularly appointed 
guardian of the estate of the plaintiff, and duly qualified as such, and that 
the interest of the plaintiff in the Rising Sun claim thereby became lawfuUy 
vested, on October 19, 1915, in MiUs as such guardian, on which last-men- 
tioned day, pursuant to an order of sale duly and regularly made by that court, 
Mills, as such guardian, sold and conveyed ail the interest of.the plaintiff in the 
Bising Sun and Porphyry iode claims to the défendant, which sale was on the 
same day duly conflrmed by the court, since which time the défendant bas been 
the sole owner and in the exclusive possession of tbe said Bising Sun and 
Porphyry claims. 

As further affirmative défenses the défendant alleged, among other things, 
that at ttie time of the conveyances from Sanlon, Bauer, and the guardian 
the Over the Hill claim was considered of no value, but that 18 months after 
the exécution of the deed by the guardian the défendant, at great cost, discov- 
ered a body of ore In It, which the défendant since December, 1917, has paid 
out large sums In developing and mining ; that on the day last mentioned the 
plaintiff, havlng been fuUy cured and having regained his reason, was dis- 
charged from the asylum, at which time, and for a long time prior thereto, he 
knew and understood that Mills, as guardian of his estate, had sold and con- 
veyed ail of his Interest in the Over the Hill claim to the défendant, and that 
the défendant was expending large sums of money in the development thereof, 
notwithstanding which knowledge the plaintiff falled and neglected to assert 
any rlght In the Over the Hill claim, but purposely waited for a period of 17 
months before bringlng the présent suit or assertlng any claim to the property, 
which delay was for the sole purpose of Inducing the défendant to expend 
large sums of money In the development of the property, thereby estopplng the 
plaintiff from claimlng any rlght or Interest therein. 

Beplylng to the first affirmative défense, the plaintiff admitted that the 
Pacific and Golden West claims were located by Hanlon and the Bising Sun 
by the plaintiff at the respective dates alleged by the défendant, but denied 
that the Over the Hill claim was located by Bauer, and alleged that it was 
located by the plaintiff, Charles Peterson, and W. B. Hanlon on the 26th day 
of March, 1908; admitted that on Tebruary 12, 1913, Hanlon sold ail his 
interest in the Pacific claim to the défendant, but denied that the latter since 
that date or at any other time has been or is the sole owner of the Pacific 
claim, or of any greater interest than an undlvlded one-half interest there- 
of ; it denied that Bauer was on December 9, 1915, the sole owner of the 
Over the Hill claim, or any interest therein, although admitting that on 
December 9, 1915, Bauer executéd a quitclaim deed of the Over the Hill 
claim to the défendant. 

ror further reply to the affirmative défense of the défendant the plaintiff 
alleged that prior to 1911 he acquired from Hanlon an undlvlded interest in 
the Pacifie claim and that during the years 1911 and 1912 and to February 



TUPPELA V. CHICHAGOFP MINING CO. Î57 

(267 F.) 

12, 1913, Hanlon and the plalntiff were in the joint possession and jointly 
claimed it and maintalned thelr right of possession ttiereto ; that in 1912 Han- 
lon failed to perform his part of the assessment work thereon, which, however, 
was performed by the plaintiff ; that thereafter, and prior to February, 1913, 
the plaintiff notifled Hanlon of that faet, and tliat unless he contributed his 
part thereof his interest in the claim would be forfeited to the plaintiff; that 
Hajilon falled to contribute his part of such assessment work, and that his 
interest in the claim would hâve become forfeited to the plaintiff, but that 
the défendant, as successor in interest of Hanlon, in March, 1913, paid the 
amount due from him to the plaintiff; that the Over the Hill elaim was 
located March 26, 1906, by the plalntiff, Hanlon, and Peterson, .who were on 
that day prospecting together under a "grubstake" agreement with Bauer to 
jolntly and equally share ail locations made by either ; that plaintiff. Peter- 
son, and Hanlon jointly made discovery upon the Over the Hill elaim, and 
jointly marked the boundaries thereof, but at the request of Hanlon the loca- 
tion notice was posted thereon in the name of Bauer, but with the distinct 
agreement that the claim should be owned by the plaintiff, Hanlon, Peterson, 
and Bauer in the proportion of one-fourth each, which agreement was ratiiied 
and approved by Bauer; that thereafter, to wlt, January 10, 1907, Peterson 
sold and conveyed his quarter interest to Bauer, who thereupon becarae the 
owner of one-half of said claim, but continued to hold the remaining one-half 
in trust for Hanlon and the plaintiff ; that the plaintiff and Hanlon for the 
years 1909, 1910, and 1911 performed ail the assessment work upon the said 
claim, Hanlon performing one-fourth thereof, the plaintiff performing the re- 
maining three-fourths, the said Bauer failing and refusing to perform any of 
the said assessment work or to contribute to the same ; that in the year 1912 
Hanlon and the plaintiff gave due notice to Bauer of the performance of the 
said work on the Over the Hill claim, and that unless he paid his part 
thereof within 90 days his interest therein would be forfeited to his co- 
owners; that Bauer refused to pay, admitted and acquiesced In such forfel- 
ture, and abandoned ail further claim to the Over the Hill claim, and during 
the years 1912, 1913, 1914, and 1915 failed and neglected to perform or offer 
to perform, or to pay or offer to pay, any part of the assessment work on said 
claim, well knowing during ail of that time that his former Interest was being 
claimed under the said forfelture proceeding, and that his suceessors in inter- 
est thereunder were on the faith thereof performing the assessment work neces- 
sary to hold and maintain the claim, by reason of which Bauer and the défend- 
ant are estopped to assert any claim to that property adverse to the tltle ob- 
tained by the plaintiff and Hanlon under the said forfeiture proceedings ; 
that on February 12, 1913, Hanlon qultclaimed to the défendant an undlvlded 
half interest in and to the Pacific, Over the Hill, Rising Sun, and Golden 
West claims, and that as soon as the plaintiff learned of that quitclaim deed, 
to wit, in March, 1913, he informed the défendant of ail of the facts above 
stated, and that Hanlon did not own an undivided half interest In the Over 
the Hill claim, and never at any time owned a half interest therein, and ^ 
that he owned no interest in the Rihing Sun claim, but that because of the 
confusion and uncertainty of the record title of some of the said claims, and 
to avold litigation, it was then and there agreed between the plaintiff and the 
défendant that the said Over the Hill, Pacifie, Rising Sun, and Golden West 
claims should thereafter be held and owned in common by the plaintiff and 
the défendant, in the proportion of one-half each, and that during that year, 
and until Jnne 4, 1914, the plaintiff and the défendant were in the joint pos- 
session of the said claims, claiming and holding the same as equal co-owners, 
and that no other person had or asserted any interest therein; that during 
the said year the défendant performed the assessinent work upon the Pacific 
claim, for the joint use and benefit of the plaintiff and the défendant, and at 
the spécial request of the défendant the plaintiff performed the annuai assess- 
ment work upon the Over the Hill, Rising Sun, and Golden West claims for 
the joint use and benefit of the plaintiff and the défendant, and that the de- 
fendant is now estopped from asserting and claiming that the plaintiff was 
not a co-owner with the défendant in and to said claims during the years 1913 
and 1914. 
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In hls reply the plalntlfE further alleged that he is an uneducated prospector, 
not famillar wlth the laws relating to the acquisition of title to mlning 
claims, and did not suppose it was necessary In order to perfect his right to 
obtain a quitclaim deed or other conveyance from Bauer at the time he ex- 
pressly acqulesced in the forfaiture alleged; that on December 9, 1915, the 
défendant, being desirous of applying for a patent to the Over the Hill daim, 
and knowlng the condition of the record title thereto, obtained from Bauer a 
quitclaim deed therefor for a nominal considération, well knowlng that Baùer 
had no interest therein, which deed was, as a matter of law, obtained for the 
joint use and beneflt of the plaintifp and the défendant, the actual and real 
owners of the sald claim ; that from the dates of the respective locations of 
the Over the Hill, Pacific, and Golden West claims until February 12, 1913, 
the plaintlff was in joint possession thereof wlth the persons in whose names 
sald claims were loeated, elalming the interest therein sppciflcally set ont : that 
his ownershlp of such Interest was at ail times recognized and admitted, 
and that durlng ail of said times plaintiff duly performed his part of the 
annual work necessary to préserve their possessory rights under the mining 
laws ; that from February 12, 1913, until October, 1915, he was in joint posses- 
sion of the said claims wlth the détendant, the latter recognizing and ad- 
mitting his right and title as an equal co-owner, and acceptlng the beneflt of 
his labor thereon for the purpose of holding the said claims and preserving 
the possessory rights thereto under the mlnlng laws, until he was sent to the 
asylum in June, 1914 ; that the défendant never asserted any right adverse to 
the plaintiff's half Interest In and to the said claims until it made the pretend- 
ed purchase from his guardian In October, 1915, by reason of ail which the 
défendant is estopped from assertlng or claiming that the plaintifC was not 
such co-owner wlth it in the said claims from and after February 12, 1913, 
to October, 191â. 

In hls reply the plaintiff admitted that at least as early as April, 1917, the 
défendant discovered a large body of ore in the Over the Hill claim, slnce 
which time it has been mining the same, and alleged that whatever moneys 
défendant may hâve expended in developing said claims and in procuring pat- 
ents therefor hâve long slnce been fully repaid ont of the gold e^traeted there- 
from, and that there is due and owlng the plaintiff from the défendant upon an 
accounting therefor a sum exceeding $500.000, after allowlng it ail proper 
charges for its expenditures. The reply contalned other allégations, the sub- 
stance of solne of which has already been stated in the foregoing, the re- 
mainder of it being unnecessary to insert. 

There was much évidence given in behalf of the respective parties, and four 
spécial issues of fact submitted by the court to a jury impaneled in the case, 
wlth its answers thereto, foUowed by ftndings of fact made by the court, upon 
which a decree was entered dismissing the Mil of complaint, wlth costs to 
the défendant. 

John H. Cobb and John R. Winn, both of Juneau, Alaska, for ap- 
pellant. 

Overton G. EHis and Robert E. Evans, both of Tacoma, Wash., 
and H. L,. Faulkner, of Juneau, Alaska, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] For 
a number of reasons we are of the opinion that upon the record it is 
impossible to sustain the decree appealed from, first, because the at- 
tempted sale and purchase of the complainant's property under and by 
virtue of the guardianship proceedings was wholly null and void. 
Chapter 79 of the Compiled Laws of the Territory, of Alaska (1913) 
contains certain gênerai provisions respecting the administration of es- 
tâtes, among which is section 1595, which is in part as follows: 
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"The commissioners appointed In pursuanee of thls act and other laws ol 
the United States hâve jurlsdictlon wlthin thelr respective preclncts, subject 
to the supervision of the district Judge, In ail testamentary and probate mat- 
ters ; that Is — 

"First. To take proof of wills. 

"Second. To grant and revoke letters testamentary, of administration, and 
of guardlanshlp. 

"Third. To direct and control the conduct and settle the accounts of execu- 
tors, adralnistrators, and guardians. * * • 

"Seventh. To take the care and custody of the person and estate of a 
lunatic or habituai drunkard and to appoint and remove guardians therefor; 
to direct and control the conduct of such guardians and to settle their ac- 
counts. • » • " 

Sections 1596 and 1597 of the same chapter are as follows . 

"Sec. 1596. There are no particular pleadiugs or forms thereof in proceedings 
before commissioners when exercising the jurisdiction of probate matters, as 
specifled in the section last preceding, other than as provided in this chapter. 

"Sec. 1597. The mode of proceeding is In the nature of a suit in equity as 
dlstinguished from an action at law. The proceedings are In writing, aud are 
had upon the application of a party or the order of the court. The court 
exercises its powers by means of — 

"First. A citation to the party; 

"Second. An aASdavit or the verifled pétition or statement of a party ; 

"Third. A subpœna to a wltness ; 

"Fourth. Orders, judgments, and decrees ; 

"Fifth. An exécution of warrant to enforee them." 

In chapter 88 of the same Laws, under the title "Of Guardians and 
Wards," is section 1720, which reads as follows: 

"The commissloner for each precinct, when It shall appear to hlm neces 
sary or convenient, may appoint guardians to mlnors aud others being In- 
habltants or résidents in such precinct, and also such as shall réside witbout 
the district and bave any estate witbin the same." 

The section last quoted is the same as section 888 of Carter's Ann. 
Code Civ. Proc, upon which the décision of this court in the case of 
Martin et al. v. White, 146 Fed, 461, 76 C. C. A. 671, was largely based. 

By section 1723 of chapter 88 every such guardian is required to 
give bond, with surety or sureties, to the United States, in such sum as 
the commissioner may order, with certain specified .conditions, includ- 
ing the requirement that he should make a true inventory of ail of the 
real and personal property of the ward that should corne to his pos- 
session or knowledge, and retum the same to the commissioner within 
a stated time, and should dispose of and manage ail of such estate ac- 
cording to law and the best interests of the ward, and should render an 
account under oath of ail such property, and of his management and 
disposition thereof, within a prescribed time, and at the expiration of 
his trust should settle his accounts with the commissioner and pay over 
the amounts remaining in his hands to the person or persons adjudged 
entitled thereto. 

By section 1734 it is provided that every guardian appointed under 
the provisions of chapter 88 shall pay ail just debts due from his ward 
out of his Personal estate if sufficient, and, if not, then out of his real 
estate, upon obtaining a license for the sale thereof as provided by law ; 
and, by the next section, that, in the event the income and profits from 
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the estate o£ the ward be insufficient for his comfortable and suitable 
maintenance and that of his family, the guardian may sell the real es- 
tate upon obtaining a license therefor, as provided by law. 
By section 1755 it is declared that — 

"In order to obtain a license for such sale the guardian shall présent to the 
commlssloner of the precinct In whlch he was appointed guardian a pétition 
therefor, setting forth the condition of the estate of his ward and the facts 
and clrcumstances under which It is founded, tending to show the necesslty or 
expediency of such a sale which pétition shall be verified by the oath of the 
petitioner." 

Sections 1756, 1757, 1758, 1760, and 1761 are as follows; 

"Sec. 1756. If It shall appear to the commlssloner from such pétition that 
it Is necessary or would be bénéficiai to the ward that such real estate or 
some part of it should be sold, he shall thereupon make an order dlrecting 
the next of kin of the ward and ail persons Interested in the estate to appear 
before him at a tlme and place to be therein speclfled, not less than four 
nor more than eight weeks from the tlme of making such order, to show cause 
why a license shonld not be granted for the sale of such estate. 

"Sec. 1757. A copy of such order shall be personally served on the next 
of kln of such ward, and on aU persons interested in the estate, at least 
ten days before the hearing of the pétition, or shall be publlshed at least 
three successive weeks in a newspaper clrculating in the district, to be 
specifled by the commlssloner. 

"Sec. 1758. No such license shall be granted for the sale of any real estate 
of a ward, excepting that of a mlnor, uiiless the commlssloner of the precinct 
of which the ward is an inhabitant shall certify in wrlting his approbation 
of the proposed sale." 

"Sec. 17(50. Such guardian shall also, before flxing on the tlme and place of 
sale, take and subscribe an oath before the commlssloner or some other offlcer 
compétent to adminlster the same, in substance as follows: That in dispos- 
ing of the estate which he is licensed to sell he will use his best Judgment 
in flxing the tlme and place of sale, and that he wlU exert his utmost en- 
deavors to dispose of the same in such manner as wlU be most for the ad- 
vantage of ail persons Interested therein. 

"Sec. 1761. He shall also glve public notice of the tlme and place of sale 
and shall proceed therr-In in like manner as is prescribed for executors and 
admlnlstrators ; and the évidence of giving such notice may be perpetuated In 
the same manner and with the same eflfect as is provided in the case of sales of 
real estate by executors and admlnlstrators." 

That the court of the commissioner is one of limited jurisdiction, 
and a compliance with the requirements of the statute is essential to 
vest any jurisdiction in it, was expressly held by this court in the sim- 
ilar case of Martin et al. v. White, supra, decided June 20, 1906. See 
the numerous authorities there referred to, which it is unnecessary to 
again cite. 

In principle, an apt illustration wilI be found in the décision of the 
Suprême Court of California in 1882, in the case of Stevenson v. Su- 
perior Court of City and County of San Francisco, 62 Cal. 60, where 
the question was whether the court in which was had administration 
upon the estate of a man supposed to hâve been dead, but who subse- 
quently and after the administration had been closed appeared and 
moved the entry of an order vacating and annuUing the proceedings, 
rightly granted the motion and entered the order. In sustaining that 
action of the trial court the Suprême Court of the state held that while 
it is true that the court of probate, before issuing letters ôf administra- 
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tion, must first détermine affirmatively the question of death, the sub- 
séquent showing of the fact that the man was ail along alive estahlished 
the nullity of the entire proceedings because of the lack of the essen- 
tial "subject-matter" for the jurisdiction of any court; citing among 
other cases that of Griffith v. Frazier, 8 Cranch, 23, 3 L. Ed. 471, where 
Chief Justice Marshall said : 

"Suppose administration to be granted on the estate of a person not really 
dead. The act, ail wlU admit, Is totally vold. Yet the ordinary miist always 
inqulre and décide whether the person whose estate is to be commltted to the 
care of others be dead or In life. It Is a branch of every cause In which 
letters of administration Issue. Yet the décision of the ordinary that the 
person on whose estate he aets Is dead, if the fact be otherwlse, does not 
Invest the person he may appoint wlth the character or powers of an ad- 
ministrator. The case, in trnth, was not one withln his jurisdiction. It was 
not one In whlch he had a rlght to dellberate. It was not commltted to hlm 
by the law. And although one of the points occurs in ail cases proper for his 
tribunal, yet that point cannot brlng the subject withln his jurisdiction." 

Mr. Justice McKee in his ccncurring opinion in Stevenson v. Su- 
perior Court, after making référence to a number of décisions not men- 
tioned in the principal opinion, continued on page 65 of 62 Cal. : 

"I knpw ot no case opposed to the doctrine of those cases except it be the 
case of Roderlgas v. East Klver Savings Institution, 63 N. Y. 460. In that 
case the Suprême Court of New Tork held that money pald to the adminls- 
trator of*a supposed décèdent could not be recovered back although It ap- 
peared that at the tlme of Issulng the letters of administration the party was 
not dead. But In Lavln v. The Emigrant Industrlal Savings Bank, 18 Blatch. 
1, in the Circuit Court of the United States for the state of New York, it was 
decided that that case had no support elsewhere in the authorltles of the 
EngUsh or American courts. A llving person, says the court, cannot be con- 
cluded by a surrogate's décision that he is dead. As to him, such a decree is 
absolutely void, and he may claim his property as taken from him 'without 
due process of law.' " 

[2] Applying the law as declared by this court in the case of Mar- 
tin et al. V. White, supra, and in the other cases above referred to, the 
essential point of ail of which is that there must be a subject-matter 
for the exercise of jurisdiction, and a substantial compliance with the 
provisions of the statute in order to deprive any one of his property by 
virtue of it, we think it perfectly clear that the proceedings under which 
Mills, as guardian of the appellant, Tuppela, undertook to sell and 
convey his interest in the Over the Hill, Rising Sun, Pacific, Golden 
West, and Porphyry claims, were absolutely void. As to the one last 
mentioned, the pétition did not even ask for its sale or make any réf- 
érence to it. 

As has been shown, section 1597 of the Code of Alaska expressly re- 
quires the pétition for the appointment of a guardian to be verified 
and ail of the proceedings to be in writing. 

Turning to the record, it is seen that the fundamental step in those 
proceedings — the pétition for the appointment of a guardian — lacked 
the essential vérification required by the statute. Furthermore, the rec- 
ord shows that the only attempt of the petitioner to comply with one 
of the first requirements of the statute authorizing the court to exercise 
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the power conferred upon it, to wit, the giving of "a citation to the 
party," was the f oUowing : 

"In the Matter of the Appolntment of a Guardian for John Tuppela, an Insane 
Person — Notice of Hearing. 

"The pétition of A. G. Shoup, guardlan ad litem for said John Tuppela, an 
insane person, haviug been heretofore filed in this court, notice is hereby given 
that hearing wlll be had in the said matter in the office of the commissioner at 
Sitka, Alasisa, at the hour of ten o'cloclt in the forenoon of the 24th day of 
June, 1914. 

"Dated at Sitka, Alaslca, this 13th day of June, 1914. 

"[Signed] B. W. De Armond, Conunissioner and Ex Officio Probate Judge." 

It is true that on the trial it was admitted that the appellant was duly 
and regularly adjudged insane on the 4th day of June, 1914, by the 
same commissioner, and that at the time of the application for the ap- 
pointment of a guardian of his estate he was confined in the Morning- 
side Hospital for the Insane at the city of Portland, state of Oregon. 
But we think it is too plain for argument that those facts hâve no hear- 
ing whatever upon the question as to the lack of the essential vérifica- 
tion of the pétition for the appointment of a guardian of his estate. 

[3J M or eo ver, while the statu te does not in terms provide for notice 
of the pétition, the proceedings are, as said by the Suprême Court of 
Indiana in the case of Martin v. Motsinger, 130 Ind. 555, 558, 30 N. E. 
523, 524, cited with approval by this court in Martin v. White, 146 Fed. 
466, 76 C. C. A. 676, of "such a character that they cannot be ex parte 
and be valid. If the statute was to be construed as authorizing pro- 
ceedings of an ex parte character, it would be, to that extent, in conflict 
with the Constitution of the United States and void." 

It is not pretended that prior to the making of the order appointing 
Mills guardian of the appellant, or prior to the making by him of the 
attempted sale in question, nor, indeed, prior to November 15, 1919 
(more thîin five months after the commencement of the présent suit), 
was there any order of record, or any order even in writing directing 
the service upon the appellant, or upon any one else, of notice of the 
application for the appointment of Mills as such guardian. But the 
record shows that on the day last mentioned, to wit, November 15, 
1919, the commissioner entered an order as of date June 13, 1914, di- 
recting that notice of the hearing of the application for the appoint- 
ment of a guardian of the estate of appellant "be given by posting three 
copies of notice of hearing, signed by said commissioner and ex officio 
probate judge, in three conspicuous places in the town of Sitka, for a 
period of 10 consécutive days next prior to said date of hearing," to 
wit, June 24, 1914, at 10 a. m., at the office of the commissioner and 
ex officio probate judge in Sitka. But since that nunc pro tune order 
shows upon its face, and, indeed, embodies an express finding of fact 
to the effect that the order directing the service of such notice was an 
oral order, which the statute, as has been shown, expressly required to 
be in writing, nothing more need be said to show that it was whoUy 
ineffectuai to remedy a second fatal defect existing in the first and 
fundamental step in the proceedings in question. 

Other fatal defects in those proceedings may be briefly referred to. 
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They are a failure to show a compliance with the provisions of section 
1756 of the statute, which, as has been seen, provides that should it ap- 
pear f roni the pétition that it is necessary or would be bénéficiai to sell 
the whole or part of the real estate of the ward, the commissioner, by 
an order, should direct the next of kin and ail persons interested in 
the estate to appear before him at a specified time and place, not less 
than four nor more than eight weeks from the time of making the 
order, to show cause why a license for such sale should not be granted ; 
with the provision of section 1757, requiring such order to be persorially 
served on the next of kin and ail persons interested at least 10 days 
before the hearing of the pétition, or published in a prescribed way; 
with the provision of section 1758, expressly declaring that no such li- 
cense shall be granted unless the commissioner shall certify in writing 
his approbation of the proposed sale; with the provision of section 
1760, declaring that the guardian before fixing the time and place of 
sale shall take and subscribe an oath in substance that he will use his 
best judgment in fixing the time and place of sale, and will exert his 
utmost endeavors to dispose of the property to the best advantage of 
ail persons interested ; and with the provision of section 1761, declar- 
ing that he shall give public notice of the time and place of sale, and 
proceed otherwise as is prescribed for executors and administrators. 

It cannot be doubted that the appellant was at least one of the per- 
sons interested in his own estate. The suggestion that because he was 
then insane no benefit to him could resuit from giving him notice is 
well answered by the Suprême Judicial Court of Massachusetts in the 
case of AUis v. Morton and another, 4 Gray's Rep. 63, 64, where that 
court said: 

"To say one Is Insane, and therefore need not be notifled, Is to décide the 
question before It is tried. Nor would the existence of iiisanlty be a good rea- 
son for dlspensing with the notice. A man may be Insane so as.to be a fit sub- 
ject for guardianship, and yet hâve a sensible opinion and strong feellng 
upon the question who that guardian shall be. And that opinion and feeling 
it would be the duty as well as the pleasure of the court afixlously to eonsult, 
as the happiness of the ward and his restoratlon to health mlght dépend upon 
it. But if the party Is wholly demented, yet there are always frlends interest- 
ed in the question, and whom the notice might reach ; and the very fact of 
his Incapacity to take care of himself furuishes a Sound reason for caution 
and publicity in ail the steps taken." 

[4] The appellee having by its answer disclaimed any interest in 
both the Porphyry and Golden West claims, it is only necessary to in- 
quire into the proof regarding the interest of the appellant in the Pa- 
cific, Rising Sun, and Over the Hill claims. 

. The évidence shows without conflict that the Pacific claim was lo- 
cated by one Hanlon October 24, 1907, who thereafter, and prior to 
February 12, 1913, conveyed an undivided one-half thereof to the ap- 
pellant, and on the day last mentioned conveyed the other undivided 
one-half to the appellee, leaving the appellant and the appellee the own- 
ers in equal parts of the whole of that claim. 

The évidence also shows without conflict that the Rising Sun claim 
was located by the appellant July 22, 1910, and that he performed the 
asse.'-isment work thereon for the years 1911, 1912, and 1913, an undi- 
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vided one-half of which claim Mills undertook as guardian to sell and 
convey to the appellee by his deed of October 16, 1915, as part of the 
void proceedings above referred to. 

The ninth finding of fact made by the court respecting that claim is 
as follows: 

"That the Rising Sun Iode mlnlng claim was dlscovered, staked, and lo- 
cated by the plaintiff, John Tuppela, on July 22, 1910, and location notice in 
the sole name of John Tuppela was duly flled and recorded accordlng to law, 
and the sald John Tuppela was the sole owner of said claim untll October 16, 
1915; and that he now Is the owner of an undlvlded one-half Interest in 
said Rlsing Sun claim, whleh said one-half interest was not embraced in 
the property conreyed by said guardian." 

The conclusion of law drawn by the court hased upon its findings of 
fact (hereinafter more specifically referred to) is as follows : 

"That plaintiff has no right, title, or interest in or to any of the claims 
named in said complaint save and except an undivlded one-half interest in 
the claim known as the Rislng Sun, which sald half interest was not involved 
In thls case, and is not entitled to any équitable relief, and that the complaint 
be dismlssed, with costs." 

It therefore appears that the court itself found the fact to be that the 
plaintiff was the owner of the entire interest in the Rising Sun claim if 
the attempted conveyance by the guardian of the undivided half thereof 
to the appellee company was void and of no effect. Erroneously hold- 
ing it valid, the court drew the further erroneous conclusion that the 
other undivided half of the claim was not involved in the suit. 

Regarding the remaining claim — the Over the Hill — it is undisputed 
that it was located March 26, 1906, in the name of H. A. Bauer ; but it 
was and is contended by the appellant that the location was made under 
and in pursuance of what is commonly known among miners as a 
"grubstake" .agreement for the equal benefit of Bauer, W. R. Hanlon, 
Charles Peterson, and the appellant, Tuppela. The record shows the 
notice of location to hâve been signed thus : 

"Locators : 

"H. A. Bauer, 
"Per agent, Wm. R. Hanlon. 
"Wm. R. Hanlon, 

"Agent for H. A. Bauer. 
"Witnesses : 

"Chas. Peterson." 

Evidence having been given on that controverted question, the trial 
court submitted to a jury four certain issues of fact bearing on it, 
which, together with the answers of the jury thereto, are as follows ; 

"Question No. 1 : Did Tuppela bave a meeting with Bauer and Hanlon on the 
steamer 'Cottage City' in the fall or wlnter of 1905, as testified to by him 
and denied by Bauer and Hanlon? 

"Answer ; ïes. 

"Question No. 2: "What, if anythlng, was said or done by Bauer at that 
meeting, or in Bauer's présence, which would lead a reasonable man to be- 
lieve that Tuppela was to hâve any particuiar, i. e.* spécifie interest in what 
might be located? 

"Answer; Grubstake understanding arrived aL 
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"Question No. 3 : What interest was Tuppela to hâve In minlng clalms lo- 
cated pursuant to the terms agreed upon at such meeting? 

"Answer: Unable to answer. 

"Question No. 4: Did Tuppela, pursuant to such terms, assist in the dls- 
covery and location of the Over the Hill clalm? 

"Answer: Yes. , 

"CBe sure to answer question No. 1, but. If you answer question No. i in 
the négative, you need not answer questions Nos. 2, 3, or 4.) 

"T. E. P. Keegan, Toreman." 

The verdict of the jury upon the issues submitted to it does not 
appear from the record to hâve been expressly set aside, but was dis- 
regarded, and the facts found to be otherwise in the following subsé- 
quent and further findings of fact made and filed by the court: 

"III. That thereafter (to wlt after appellee's attempted purchase from th<* 
guardlan), learning that H. A. Bauer claimed to own the minlng clalm known 
as the Over the Hill, défendant, for a valuable considération, obtalned the 
eald Bauer's tltle, or supposed tltle, as hereinaf ter stated, and thereaiter, 
belleving it had acquired ail adverse interests, or supposed adverse Interests, 
duly and regularly applled for, and on January 3, 1919, obtalned, a patent from 
the United States for the sald Over the HIU clalm. Sald Bauer's tltle to said 
clalm was as set forth in flnding IV Immediately sncceeding. 

"IV. That in the wlnter of 1905-1906 one W. R. Hanlon was employed by 
the sald H. A. Bauer to prospect for, discover, and locate Iode minlng clalms 
for, and in the name of, sald Bauer, said Bauer undertaking to pay the wages 
of said Hanlon and hls necessary assistants to be selected by Hanlon and ail 
other costs and expenses of sald undertaking; that, In pursuance of sald 
employment, the mlning clalm called the Over the Hill was duly discovered 
and located by the sald Hanlon for and in the name of said Bauer, and the lo- 
cation notice of sald claim was duly and regularly recorded ; the ground em 
braced in said Over the Hill clalm is substantlally the same minlng ground 
as that embraced in the Sea Foam, which had been previously discovered, 
staked, located, and recorded by the sald Hanlon for and in the name of one 
Bernard Hirst, who had abandoned the same ; that there was no agree- 
ment of any kind by whlch plalntlfC, or any one except Bauer, was to hâve any 
interest in, or allquot part of, sald Over the HIU clalm, and that as a matter 
of fact plalntlfC never did bave any Inteîest whatsoever in or to sald clalm, 
but that he, nevertheless, claimed to hâve an Interest therein ; that sald min- 
lng clalm was of a purely spéculative value, and sald Bauer, belng a minlng 
promoter and deslrtng to promote a corporation for the purpose of placlng 
upon the market sald claim and other clalms of which he was the owner, took 
from plalntiff the power of attomey marked 'Exhiblt G' in this case, not in- 
tending, however, thereby to acknowledge, and not thereby acknowledging, that 
said plalntifl did in fact hâve any interest in said clalm to convey or deal 
wlth. 

"V. That, in ignorance of the true state of the title of said clalm, défendant 
paid to said W. R. Hanlon a certain considération for a supposed half interest 
therein, and was informed that plalntiff hereln was the owner of the other 
half interest, which said other half Interest, or supposed half Interest, défend- 
ant acquired, or attempted to acquire, at the guardian's sale heretofore men- 
tloned. 

"VI. That on the 9th day of December, 1915, said H. A. Bauer, for a valu- 
able considération, sold, set over, transferred, and asslgned unto the défendant 
ail bis right, title, and interest in and to said Over the Hill claim. Sald pur- 
chase was made in aid of the said purchase or supposed purchase, at guar- 
dian's sale, and was not for the protection of any tenancy in common, or sup- 
posed tenancy In common." 

In the opinion accompanying the findings of the court it is stated 
that, assuming the plaintiiï's testimony regarding the making of the 
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"grubstake" agreement to be true, it "lacked the fundamental require- 
ment which must exist before what is called a 'grubstake' agreement 
can be enforced as a resulting trust, to wit, an agreement for a spécifie 
aliquot part." 

Ând again the judge says in his opinion : 

"I cannot flnd that the évidence even preponiderates (to say nothîng of being 
'clear and convincing') in the direction that there erer exlsted any such 
cbntraet as would In law give rise to a resulting trust. Before such trust 'ré- 
sulta' two essentials are requlslte: (1) The agreement must hâve existed at 
the time of the payment or the doing of the work; (2) such agreement 
must be for a speciâc aliquot part." 

[5] The court was clearly in error in holding it essential to the 
validity of a grubstake contract that it should specifically state the 
interest of each party thereto. Morrow v. Matthews et al., 10 Idaho, 
423, 79 Pac. 196. Even in the case of an ordinary conveyance of lands 
to two or more persons as joint tenants or tenants in common, such 
a spécification of interest is not essential. In such cases, prima facie, 
the interest of each is equal, although the contrary may of course be 
shown. Markoe v. Wakeman, 107 111. 251; Shiels v. Stark, 14 Ga. 
429; Jackson v. Moore, 94 App. Div. 504, 87 N. Y. Supp. 1101. 

The contention of the plaintiff in the court below in respect to the 
Over the Hill claim was, as stated in the opinion of that court, based 
upon an alleged agreement between Bauer, Hanlon, and himself, by 
which Bauer was to furnish the "grub," etc., and the plaintifï and Han- 
lon were to do the work of prospecting and locatirig the contemplated 
claims; Peterson being subsequently joined with Hanlon and the 
plaintiff by consent of Bauer given through his agent Hanlon. 

In finding as a fact, as the court did contrary to the finding of the 
jury upon that issue, that no such contract was ever entered into, the 
court relied in part upon the testimony of Hanlon to the effect that 
he locatçd the Ovèi- the Hill claim for Bauer and in his name, and that, 
although he had hired the plaintiff and Peterson to assist generally in 
making locations for Bauer, and that Bauer paid them for their serv- 
ices, yet that in regard to the Over the Hill claim he (Hanlon) was the 
only one who made any discovery thereon or took any part in making 
the location thereof, testifying particularly, as the court below said in 
its opinion, that the plaintiff took no part in its location and never had 
any interest in that claim. The court, however, proceeded to say in its 
opinion: 

"On cross-examinatlon this witness was impeached by the showing that 
many of his statements were at varlance with statements made by hlm in 
the pleadings and at the trial of a suit which he himself had previously 
brought against the défendant company to recover an Interest in the Over the 
Hill for himself. He lost that suit. As to many matters testifled to by Hanlon 
he was evidently falsifying at one trial or the other, and was considerably 
enibarrassed ; but I thlnk it more likely that he was falsifying at that trial, 
where his Interests were at stake, than at thls trial, in whose outcome he Is 
not shown to hâve any Interest whatgoever." 

It is thus made clear that Hanlon committed perjury either in the 
présent case or in the suit brought by him against the présent appellee 
to recover for himself an undivided interest in the Over the Hill claim. 
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The court below concluded that he perjured himself in his own case 
and told the trath in the présent one, and, as has already been shown, 
found the fact to be, contrary to the finding o£ the jury, that the al- 
leged contract between the plaintiflf, Bauer, and Hanlon was never 
made* Yet the record in the présent case shows that Bauer was also 
a witness in the case brought by Hanlon against the Chichagofï Mining 
Company to recover an undivided one-fourth interest in the Over the 
Hill claim, when the following questions were asked, and the following 
testimony given by Bauer : 

"Q. Didn't the judge ask you this question: 'When Mr. Hanlon went cm 
to locate the daims, dld you or dld you not — I am not talklng about any 
particular claims, but when he went eut to locate some clalms there — dld you 
or dld you not hâve any agreement with him by whlch he was to do certain 
thlngs and you were to do certain thlngs?' Do you remember that question 
being asked you? A. I believo so; yes. 

"Q. And you answered it : 'I dld ; yes.' A. I thlng so ; yes. 

"Q. And dld he ask you thls question : 'What was that agreementî' Do you 
remember that question? A. I believe I do; yes. 

"Q. 'A. He was to do the locating and work, and I was to furnish the 
money.' Dld you answer It that way? A. I thlnk so. 

"Q. 'When was that agreement made?' Eemember being asked that? A. 
1 thlnk I do. 

"Q. 'A. Just after the strlke was made at Chlchagofl.' Dld you so answer? 
A. I thlnk I dld. 

"Q. He then asked you thls question: 'After the strlke was made, but be- 
fore any of thèse clalms were located, Is that it?' And your answer was : 'Yes, 
sir.' Dld you so testify? A. Just read that over again. 

"Q. The judge asked you this question: 'After the strlke was made, but 
before any of thèse clalms were located?' And you answered: 'Tes, elr.' 
A. I probably dld not exaetly understand that question at the time, you 
know. 

"Q. Did you so testify? A. I thlnk I dld; yes, sir. 

"Q. And then was thls question asked you: 'About when was it?' And you 
answered: 'That was about' — then you paused — 'I thlnk June, 1906.' Did 
you so testify? A. I mlght hâve testlfled to that. I wasn't famlliar with the 
dates, or anything of that kirid, you know — ^It was so long ago. 

"Q. Was thls question asked you then by the judge : 'Now, what claims did 
he locate under that agreement?' Do you remember that question? A. I 
thlnk so ; yes, sir. 

"Q. And your answer was: 'He located the Golden Wedge, that is the 
placer, the Over the Hill claim, I thlnk was one, and I thlnk the Porphyry, 
and one other ; I don't remember exaetly what the name of it was.' Did you 
so testify? "A. I think so; yes." 

The plaintiff testified, in substance, that in the winter of 1905-1906 
he and Hanlon met Bauer on the steamer "Cottage City" at the wharf 
in Sitka, upon which steamer Bauer was leaving for Seattle, and that 
they then and there agreed that in the spring the plaintiff and Hanlon 
should go to Chichagoff, where a discovery of gold had then been 
recently made, and prospect and locate claims, the supplies to be fur- 
nished by Bauer frora Mills' store in Sitka, and ail claims located 
to be shared equally between the three; that about the middle of 
March, 1906, Hanlon got the necessary supplies at Mills' store, but, 
finding that the boat in which they were to go required three men to 
handle, Peter son was procured to join the party, with the agreement 
that the locations made should be shared in the proportion of one-fourth 
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each ; that the plaintifï, Hanlon, and Peterson then proceeded to Chi- 
chagoff, cind on March 26 located the Over the Hill daim in the name 
of H. A. Bauer, by W. R. Hanlon, agent, the names of the plaintiflf 
and Peterson being signed as witnesses — ail of which names, as has 
been hereinbefore shown, being preceded by the word "locators," not 
"locator." 

The plaintifï further testified in substance that the next day they 
located a claim called "Mystery," in his name and that of Peterson; 
and in April three other claims, named "Aurated," "Authentic," and 
"Cablegram," respectively, were located, one in the names of Peterson 
and the plaintifï, and the other two in the names of H. A. Bauer, W. 
R. Hanlon, Charles Peterson, and John Tuppela ; that those five claims 
were the only ones located on that trip, and "that Bauer never objectéd 
to the joining of Peterson in the work and locations, and never claimed 
but one-quarter of the claims. Peterson, by déposition, corroborated 
the testimony of the plaintifï in so far as it related to himself and 
his actions; and the record further shows that subsequently Bauer, 
to wit, on the lOth day of January, 1907, bought from Peterson his 
one-quarter interest in the five claims so located, taking his conveyance 
thereof, in considération of which he deeded to Peterson a house and 
lot in Sitka ; and that on the same day that he bought Peterson's quar- 
ter interest he drew and obtained from the plaintifï and Hanlon powers 
of attorney from them to sell their interest in the said five claims. The 
évidence shows further that the assessment work for 1908 upon the 
Over the Hill claim was donc by the plaintifï, and that Bauer paid 
to the plaintifï $50 for his part thereof; that the annual labor on 
said Over the Hill claim for the years 1909, 1910, and 1911 was donc 
by the plaintifï and W. R. Hanlon as part owners, and in January, 
1912, they begân the publication of a notice to forfeit Bauer's interest 
in the claim for his failure to perform or pay for his part of the annual 
labor for those three years, which publication appeared at least once 
a week for 90 days and was seen and read by Bauer ; that the annual 
labor upon the said Over the Hill claim for the year 1912 was perform- 
ed by the plaintifï alone as part owner, and that in January, 1913, the 
plaintifï published a notice to forfeit Hanlon's interest therein for his 
failure to perform or pay for his part of the annual labor for 1912, 
after which Hanlon sold his interest therein to the défendant Chicha- 
gofï Mining Company, which company paid the plaintifï, and thereby 
saved the forfeiture. 

Enough has been pointed out, we think, to show that the findings 
of fact made by the court contrary to the findings made by the jury 
are unsupported by, and contrary to, the évidence in the case, and that 
the decree must be reversed, with directions to the court below to 
enter a decree adjudging the appellant to be the owner as against the 
défendant to the suit of the whole of the Rising Sun Iode mining claim, 
and of an undivided one-half interest in the Over the Hill and Pacific 
Iode mining claims, and directing a conveyance to him by the défend- 
ant to the suit of the légal title to the undivided one-half interest in 
the said Over the Hill claim conveyed to it by the government patent, 
and for an accounting of ail ore extracted by the défendant from the 
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said Over the Hill daim, and for judgment in favor of the appellant 
for one-half of the value thereof, less one-half of the legitimate ex- 
pansés of mining, extracting, and reducing such ore, and for an ac- 
counting of the whole of the value of the ore extracted by the défendant 
from the said Rising Sun claim, and for judgment therefor, less the 
legitimate expenses of mining, extracting, and reducing such last-men- 
tioned ore, and for costs of suit. 
Ordered accordingly. 



HOLMES COUNTY, MISS., v. BURTON CONST. CO. et al. 

(Circuit Court of Appeala, Fifth Circuit. June 18, 1920. Rehearing Denled 

August 3, 1920.) 

No. 3486. 

1. Counties <&=>213 — Failure to act on daim équivalent to disallowance for 
purpose of suit. 

Under Code Miss. 1906, § 311 (Hemingway's Code, § 684), provlding 
that a claim against a county must flrst be presented to the board of 
supervlsors, and that on refusai of the board to allow It suit may'be 
brought thereon, failure of the board to act on a claim presented wlthin 
a reasonable tlme is équivalent to Its disallowance for purpose of suit. 
t. Counties «§=21% — Can be bound only by action of governlng board en- 
tered oh minutes. 

A county can only be bound to the estent and wlthin the limitations 
which its regularly constltuted aufhorities hâve bound it, and having 
contracted by an order of its governing board entered on Its minutes, no 
additlonal burden or obligation can be imposed on It, except by an order 
duly entered on the minutes of the board. 
t. Highways <S=»113(4) — Direction of verdict for contractor for excess worli 
held error. 

Direction of a verdict for a contractor with a county for road work, for 
excess work donc as extra work, held error, where the contract expressly 
provided that excess work of the same kind as that specifled should not 
be consider'ed extra work, but be paid for at contract prlce, while extra 
work was to be paid for on a différent basis. 
4. Highways ®=113(4) — Engineer in charge of work not autliorized to déter- 
mine légal effeet of unambiguous tenus of contract. 

An engineer In charge of work done under a contract for making roads 
Is not authorized to détermine the légal effeet of plain and unambiguous 
terms of the contract, which is the duty of the courts, but hls authority 
extends only to the application of his engineering judgment to matters 
of fact in controversy. 
6. Highways <S=»113(4) — Breach of contract by county not authorizing aban- 
donment and recovery of prospective profits. 

Failure of a county to fumish gravel to road contractors as requlred ny 
the contract held not to authorize the contractors to abandon the con- 
tract and recover their prospective profits. 
6. Damages ©=>40(2) — ^To warrant recovwy of profits, breadi must relate to 
essential part of contract. 

To warrant the recovery of profits for the uncompleted portion of a 
contract, the breach relied upon must be In such an essential part of the 
contract as that it makes the fulfillment of the contract impossible ; there 
being a clear distinction between acts which might justify a contractor 
in abandoning his contract with recovery for work already done, and 

^=3For other cases see same toplo & KET-NUMBER in ail Key-Numbered Dlgesta & Indexes 
267 F.— 49 
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Ihose whlch would justify him In abandonlng the contract and recover- 
ing for prospective profits. 
7. Damages <@=3l34(3) — ^Measure of prospective profits recoverable on breach. 

A contracter who bas abandoned bis work for an alleged breach by 
the other party, even where entitled to recover prospective profits, may 
not select the more valuable portion of the contract and recover on that 
portion, without balancing against it losses and expenses which comple- 
tion of the eiitire contract would bave entailed. 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Robert T. Ervin, Judge. 

'Action by the Burton Construction Company and W. F. Allen 
against Holmes County, Miss. Judgment for plaintiffs, and défendant 
brings error. Reversed and remanded. 

E. F. Noël, of Lexington, Miss., and N. T. Currie, Asst. Atty. Gen., 
and James A. Alexander, of Jackson, Miss., for plaintif! in error. 
James G. Holmes, of Yazoo City, Miss., for défendants in error. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

HUTCHESON, District Judge. This is a writ of error from a ver- 
dict and judgment in favor of the défendants in error, plaintiffs below, 
who will hereafter be referred to as plaintiffs, against the plaintiff in 
error, hereinafter called the défendant. As correctly stated by the 
défendant in error in its brief , this is a simple suit on contract, and the ' 
rights of the parties must be measured by their contract. 

The plaintiffs were road contractors, and the contract out of v^rhich 
this controversy arose was a contract between plaintiffs and défendant 
for the construction of certain roads in the Fifth district in Holmes 
county. Miss. Plaintirfs claimed in their pleadings that the défendant 
breached the contract in three différent particulars : (1) That it f ailed 
to furnish gravel when and as it should hâve done; (2) that it f ailed 
to furnish pipe when and as it had agreed ; and (3) it required plain- 
tiffs to do extra work, and refused to pay them for it — and that be- 
cause of the breach in thèse particulars the plaintiffs had been unable 
to complète the contract. They sued for the 15 per cent, retained 
by the county out 'of previous estimâtes, for the profits they would hâve 
made on hauling the gravel, if it had been furnished, and for the 
amount claimed to be due them for the extra work. 

[1] The défendant contended: (1) That plaintiffs had no standing 
in court, because they did not first obtain final action on their claim 
at the hands of the board of supervisors, and (2) that the claimed 
"extra" work was not in fact extra, but was provided for in the con- 
tract to be paid for at contract priées; that the défendant quit, not 
because of the failure to furnish gravel or pipe, but because of the re- 
fusai of the engineer to comply with their unwarranted demand that 
the unit mile instead of the average mile basis should be adopted in 
the payment for hauling the gravel ; and, finally, that the plaintiffs had 
suffered no loss of profits, but had visited heavy losses on the county 
by abandoning the work before completion. 

<g=3For other cases see saine toplc & KET-NUMBEK in ail Key-Numbered.Dlgests & Indexe» 
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The statutes of Mississippi, where this contract was made and per- 
formed in part, provide as follows : 

Sec. 311, Mississippi Code 1906 (Hemlngway's Code, § 3684) : "A person 
liaving a just clalm against any county shall flrst présent ttie same to the 
board of siipervisors tliereof for allowance; and, if tlie board shall refuse to 
allow It, may appeal the judgment of the board to the circuit court, or may 
bring suit against the county; and, in either case, if such person recover 
judgment, the board of supervlsors shall allow the same, and a warrant shall 
be Issued therefor." 

The plaintiffs, on, to wit the day of November, 1917, and 

prior to the November meeting of the board of supervisors, made out 
and filed with the board of supervisors the foUowing daim on which 
this suit is based. 

To 15 per cent, retained on estimâtes $ 2,492.81 

Extra excavations of 26,414 cubic yards of dirt, which exceeded 
the estimated amount, plus 30 per cent., and on which the en- 

glneer agreed to pay 5 cents per yard additional 1,320.70 

Profits on hauUng gravel under said contract, which would bave 

amounted to 7,500.00 

Amount for hauling gravel 181.50 

$11,495.01 

No action was taken by the board, either to approve or disapprove 
the daim at that meeting, or at any of its subséquent monthly meetings ; 
the considération of the daim being postponed, sometimes for reasons 
stated, and sometimes on a mère order of postponement. The claim not 
having been approved at the December meeting of the board, suit was 
brought in the District Court of the United States in cause No. 6,736, 
and thereafter, the board still not having approved the daim, the déc- 
laration was amended setting up that fact. 

To this déclaration a demurrer that the suit was prématuré, because 
the déclaration showed on its face that the board of supervisors had 
not taken action on the claim, was sustained, and plaintiflf thereafter 
filed an amendment, claiming that the board still had failed to approve 
the claim, and after the August meeting of the board filed another suit 
in the same court, substantially setting up the same facts, and alleging 
that up to that date the supervisors had refused to allow the claim. 
The two suits were consolidated, and, defendant's demurrers having 
been overruled, the cause went to the jury on the issues, first, as to 
whether the board of supervisors had had a reasonable time to act 
on the claim before suit was filed; and, second, whether or not the^ 
county had breached the contract, and what amount plaintiffs were 
entitled to recover on their claim. 

As to the first matter, the necessity for an affirmative refusai of 
the claim by the board before suit could be brought, we think it clear 
that neither the terms of the statute nor the décisions of the courts of 
Mississippi relied upon by défendant supports the contention which 
it makes. Reason and the considérations which underlie the enact- 
ment of such statutes do not give to the word "refuse" the meaning 
défendant asserts. The failure to allow, after a reasonable time, iS 
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équivalent, for the purposes of suit on a daim, to an actual déniai. 
The purpose of the présentation is to give the county an opportunity 
to examine and consider the claim on its merits before being subjected 
to a suit. It is not the purpose of the statute, nor can it be given the 
effect, to permit the board to defeat a claim by nonaction. Such a 
construction would amount to lodging with the board the power to deny 
suitors access to the courts. We are theref ore satisfied that plaintiflfs' 
suit was not prematurely brought, and no error was committed by 
the court in that regard. 

We think it equally clear, however, that the court below erred to the 
préjudice of the défendant, and that the cause must be reversed. In 
view of the fact that the cause will be remanded, and many of the 
errors assigned will almost certainly not occur upon another trial, we 
shall discuss only the two which are fundamental, and which underlie 
the whole course and resuit of the trial. 

As we hâve taken occasion to say, this is a simple suit on contract, 
and the ordinary and simple rules which involve suits on contracts ap- 
ply. One of the most definite and unalterable of thèse rules is that, "as 
a man binds himself, so shall he be bound," or, stating it otherwise, 
the provisions of a contract, when unambiguous and plain, must meas- 
ure the rights and obligations of the parties to it. 

[2] We think it can be stated as a gênerai proposition of law that 
a public body can only be bound to the extent and within the limitations 
which its regularly constituted authorities hâve bound it. Text-books 
and cases are uniform on that point, and it needs no citation of author- 
ities to support the rule that no contractual rights can spring against 
a municipality, except in strict accordance with the law, and the corol- 
lary is equally well established that a municipality must act by order 
entered on its minutes with référence to its contract, and, having con- 
tracted, no additional burden or obligation can be imposed upon it, 
except by an order duly entered upon the minutes of the board. 

It is equally clear that, where the relations are fixed by written con- 
tract, it is the duty of the court to construe the meaning of the unam- 
biguous words of the contract. The obligations of the respective par- 
ties under this contract may be briefly stated as f ollows : 

Unless prevented by fault or breach on the part of the défendant, 
it was the duty of the contractor to perform and complète the work in 
accordance with the terms of the contract, under the supervision of the 
engineer ; the engineer having authority as f ollows : 

"Ail work done or material furnlshed are to be subject to the acceptance or 
rejection of the engineer, who shall in ail cases détermine the amount, quality, 
fltness, and acceptability of the work and materials to be pald for, and dé- 
cide flnally and conclusively ail questions of différences of opinion that may 
arise as to the interprétation of the plans end spécifications or the fulflllment 
of the terms of this contract." 

In addition, the spécifications further provided: 

"AU payments are to be made in cash. • ♦ • If the work progresse» 
aecording to contract, the contractor will be paid monthly 85 per cent, of 
the contract price of the work done and materials furnished. » • * 
•"As soon as the engineer is notified of the completion of the work, and can 
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assure hlmself by tests, Inspection, or otherwise that ail tbe provisions of the 
eoutract hâve been earried eut, he will make a final estimate of the quantities 
and value of the work done under the eontract and deduct previous payments. 
He will report this estimate to the commission, together with deflciency there- 
in. Within thirty days after the approval of this estimate and report by the 
commission and the englneer, the amount of the estimate wlU be paid, lésa 
any char?:es or damages herein specifled." 

"Quantities. — The quantities of work and materlal as glven herein are 
approximate only. The right Is expressly reserved for the englneer to in- 
crease or decrease the quantities to such an extent, within 30 per cent, of the 
original, as he may flnd necessary for the proper completion of the roads, or 
from the limits of the appropriation; if such altérations Increase the quan- 
tities, the added work or materlals will be pald for along with the original, 
at the rate stipulated in the eontract ; the change in quantities shall not war- 
rant any claim for damages, or for antlclpated profits on the work or materiala 
dispensed with, the eontract rates being paid for the actual quantities used." 

"Extra Worh. — Quantities of work or materlals In excess of those named in 
the proposai, and of tho same klnd, are not to be considered as extra work; 
and such excess, when ordered by the engineer, will be paid for at eontract 
rates, as hereinbefore specifled. 

"The price for extra work will be efther (1) a prlce agreed upon by the con- 
tracter and the englneer; or, If no agreement can be made, (2) cost plus 
10 per cent. 

"Vontractor's Damages. — Any claim by the contracter for damages sus- 
tained by act of the commission or its agents shall be fully stated In writing to 
the englneer within flve days from the date thereof. Within thirty days from 
the date thereof an itemized statement of the nature and amount of this dam- 
age shall be flled with tlie engineer, so as to be considered by the commission 
at thelr next meeting; otherwise, the claim shall lapse by default." 

The eontract provided: 

"The parties of the flrst part further agrée to do. In the manner stipulated In 
the spécifications, any extra work requlred by the written order of the en- 
gineer, for the proper completion of the item or Items comprised herein." 

There was no évidence of any written order from the engineer re- 
quiring plaintiffs to do the additional excavation as extra vi^ork, and it 
appears to be undisputed that, while the extra excavation for which 
plaintiffs sued was more than 30 per cent, in excess of the original es- 
timate of quantities, it was of the same kind of work as the excava- 
tions figured on in the bids. Eight estimâtes were issued by the en- 
gineer during the progress of the work, and accepted by the plaintiffs, 
though plaintiffs claim that they protested that the estimâtes were not 
suffîcient. No written claim was ever filed with the engineer, setting 
out the plaintiffs' damage ; no final estimate was ever made by the en- 
gineer, nor final voucher issued. 

[3] The court instructed the jury peremptorily to find for the plain- 
tiffs for the extra excavation, and, if they believed the défendant had 
breached the eontract, to find such profits as they would hâve made on 
the hauling of the gravel. In both of thèse particulars the court erred. 
As to the matter of extra excavation, the eontract on its face, in plain 
and unambiguous language, prohibited payment as extra for work of 
the same kind described in the proposais, and the undisputed proof 
showed that this excavation claimed for as extra work, was of that 
kind. 
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[4] It was contended by plaîntiffs, and in this the triai court erred, 
that the jury should be peremptorily charged to find for the plaintifïs 
on this issue, because the engineer had construed the work to be 
extra work, and his construction, under the contract, was binding. 
This contention will not do, for in the first place the court did not 
submit to the jury as an issue of fact whether the engineer had con- 
strued the work to be extra, though there was positive testimony f rom 
the engineer that he did not so construe it, and ail his estimâtes were 
made upon the contrary construction; and in the second place the 
engineer could not in any event make contracts for the county. 

The duty of construing doubtful clauses of a contract for work and 
lâbor does not authorize an engineer to détermine the légal effect of 
plain and unambiguous terms. His authority extends only to the ap- 
plication of his engineering judgment to matters of fact in controversy. 
The court alone has the right, and is charged with the duty, to con- 
strue the légal eflfect of plain and unambiguous terms, and he should 
hâve charged the jury for the défendant on this issue. 

[5] Nor is there any theory upon which the recovery by plaintifïs 
of profits lost by reason of the failure of the county to furnish grav- 
el can be sustained. The gênerai rules of law governing the recovery 
of profits on the uncompleted portion of a contract are thus laid down 
in 17 Corpus Juris, p. 855 : 

"Where wlthout fault on his part one party to a contract, who la wllling to 
perform It, Is by the other party prevented from so dolng, the prlmary measure 
oî damages Is the amount of his loss, or, as It has been otherwlse expressed, 
the value of his contract." 

"To warrant the abandonment of the work and a recovery of prospective 
profits, the breach upon the part of the pther party must be such as to make 
performance of the contract impractlcahle. and the accompllshment of the 
object impossible. Âcts which mlght justlfy the contracter in abandoning his 
contract, and enable hlm to recover for work already done, are not necessarlly 
sufflcient to allow him to recover for prospective profits." 

In Harris v. Faris-Kesl Const. Co., 13 Idaho, 211, 89 Pac. 760, a 
case similar to this, where the plaintiff abandoned the work because 
of the failure of défendants to furnish certain material, and sued for 
prospective profits, the court held that, while he was entitled to re- 
cover the value of the work already done, he was disentitled to recover 
for prospective profits saying: 

"We understand the correct raie to be, in a case like the one at bar, that 
when an action is bronght by the contractor before the completion of the 
work, to authorize a recovery for prospective profits, a willingness on his part 
to complète the work and a refusai by the other party to be further bonnd by 
the contract, or an abandonment of it by him, must appear. • * * The 
Inability of the appellant to dellver the necessary additional himber at the 
Plowman flume when demanded by the respondent did not authorize hlm to 
terminate his employment and recover ail the prospective profits, as it is not 
the breach of every covenant of a contract that may operate as a diseharge 
of the adversary party." 

In U. S. v. Speed, 8 Wall. 71, 19 L. Ed. 449, the measure of damages 
in this character of case was stated as f oUows : 

In a case where a party has been prevented from completlng his work, the 
measure of damages Is "the différence between the cost of dolng the work and 
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what the elaimants were to receive for it, making reasonable dedUL'tion for 
the legs Mme engaged, and for the release from the care, trouble, risk, and 
responsibility attending a full exécution of the contract." 

Plaintiffs' proof in this case on the issue of profits has squared witb 
none of thèse requirements. The rules require that they show a breach 
by the défendant of its contract. The proof shows no breach; for, 
while the pleadings allège that plaintiffs abandoned the contract because 
of the county's failure to furnish pipe and gravel, the fact is they aban- 
doned it because of the engineer's refusai to accède to their unwar- 
ranted demands, first, that they be paid for excess yardage as extra, 
and second, that they be paid for the gravel haul on the basis of the 
unit mile, rather than the average mile haul. 

The engineer construed the contract as providing for payment on 
an average mile basis, and so made his estimâtes, and the plaintiffs 
in their suit in this case accepted his construction and stated their dam- 
ages on the same basis. As to thèse matters there is no dispute. As 
Burton himself testified: 

"Allen [his partner] abandoned the work Decause they would not pay for 
the excess yardage and the unit mile. I continued the work until he refused to 
pay the proper amount for the gravel. • • * i left because I was not 
paid according to the contract basis and agreernent." 

[6] The law required further that, even if there had been a breach by 
the county, in order for the plaintiffs to recover profits for the un- 
completed portion, it must appear that they were ready and willing to 
perf orm the contract, but that the breach was in such an essential part 
of it as that it made fulfillment impossible. That this was not the 
case appears from plaintiffs' proof. The plaintiff Burton testified: 

"I promised to complète this work if the eommissloners would pay the 
agreed priée" 

— showing conclusively that, even if the county had breached, so as 
to give the plaintiffs the right to cease performance on their part, there 
was not such a Dreach as entjtled plaintiffs to refuse to perform and 
then claim damages for the unperformed portion. 

Finally, the rule requires that, if such a breach exists as to entitle 
the recovery of profits, the measure of damages shall be the loss of 
the plaintiffs, measured by the value of the entire contract, whereas 
neither plaintiffs' pleadings nor their proof supported such a measure. 

[7] Plaintiffs pitched their demand upon their supposed right to 
segregate from the entire contract the valuable portion of it, to wit, 
the gravel haul, and sought to recover the profits on this, without bal- 
ancing against it the losses and expenses which the completion of the 
contract would hâve entailed. This they could not do. 

For the reason that the court below erred in the particulars noted, 
the judgment will be reversed, and the cause remanded. 
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BALTIMORE & O. R. CO. t. LAMBERT RUN COAL CO.* 

(Circuit Court of Appeals, Fourth Circuit. August 11, 1920.) 
No. 1846. 

1. Commerce <S=85 — blinder power to suspend rules and régulations, Inter- 

state CcHumerce Commission cannot suspend statute flxing car distri- 
bution. 

Under the power given by Transportation Act Feb. 28, 1920, § 402 fin), 
to suspend the opération of rules, régulations, or practlces, tlie Interstate 
Commerce Commission cannot, in a period of car shortage, suspeud tiie 
rule prescribed by section 12 as to distribution of cars anioug coal 
mines; the expression "rules and régulations" referrlug to rules, etc., 
adopted by the commission or railroads, which may be suspended In an 
emergency. 

2. Commerce <©=»85 — ^In emergency Interstate Commerce Conmiission may 

provide for car distribution contrary to statutory rule. 

Under Transportation Act Feb. 28, 1920, § 402(15), provldlng that, 
when the Interstate Commerce Commission Is of the opinion that a stiori- 
age of equipment or congestion of trafiBc requires immédiate action, etc., 
it may give directions for priorlty in transportatlon, embargoes, etc., the 
commission, in case of an emergency arlslng ont of shortage of cars, may 
suspend the rule for distribution of cars to coal mines prescribed by sec- 
tion 12; coal being a necesslty, and Congress havlng vested in the commis- 
sion the power to suspend, in time of emergency, the rule to be foUowed in 
case of ordlnary long shortage of equipment. 

3. Commerce ®=»98 — Courts may not annul order of Interstate Commerce 

Commission on ground it was unwise. 

Where the Interstate Commerce Commission determlned that an emer- 
gency exlsted, and under the authority of Transportation Act, § 402(15), 
suspended the rule prescribed by subdivision 12 for distribution of cars 
among coal mines, the courts cannot annul the order on the ground that 
the power conferred upon the conunisslon was unwisely or improvidently 
exercised. 

4. Constitutional law <@=»43(3) — One claiming beneflt of Transportation Act 

cannot assert unconstitutionality of limitations. 

Coal Company, claiming the beneflt of Transportation Act, § 402(12), 
provldlng for distribution to mines of cars in time of scarcity, cannot, at 
the eame time, question other provisions of the act giving the Interstate 
Commerce Commission power In an emergency to suspeud the statutory 
rule wlthout a hearing. 

5. Courts <®=>101 — Order of Interstate Commerce Commission can be en- 

joined only by three judges. 

Under Act Cet. 22, 1913, Comp. St. § 998, an order of the Interstate 
Commerce Commission annuUing in an emergency the provision of Travis- 
portation Act, § 402(12), for distribution of coal cars, can be enjoined 
only by three judges, one of them being a Circuit Judge, after notice to 
the commission and to the Attorney General ; consequently an injunction 
agalnst such an order, issued by a District Judge alone, was Invalid. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at PhiUppi. 

Bill by the Lambert Run Coal Company against the Baltimore & 
Ohio Railroad Company. From a decree for complainant, défendant 
appeals. Reversed. 

<g=>For otlier cases see eame toplc & KBY-NUMBBR in ail Key-Numbereâ Digests & Indexes 
•Certiorari denied 254 XJ. S. — , 41 Sup. Ct. 148, 65 h. Ed. — . 
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Herbert R. Preston, of Baltimore, Md., and George M. Hoffheimer, 
of Qarksburg, W. Va. (A. Hunter Boyd, Jr., of Baltimore, Md., on the 
brief), for appellant. 

John A. Howard, of Wheeling, W. Va., and Rush C. Butler and 
Frank E. Harkness, both of Chicago, 111., for appellee. 

Blackburn Esterline, Sp. Asst. Atty. Gen., and P. J. Farrell, Chief 
Counsel of Interstate Commerce Commission, of Washington, D. C, 
amici curiae. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The complainant, a coal mine served by 
the défendant railroad company, set out in its bill filed in the circuit 
court of Marion county, W. Va., that it was sufïering continuons loss 
and damage by reason of the refusai of the défendant in a period of 
shortage of coal cars to comply with the following provision of section 
402, Transportation Act of 1920: 

•'(12) It shall also be the duty of every carrier by railroad to make just and 
reasonabîe distribution of cars for transporta tion of coal among the coal 
mines served by it, whether located upon its Une or Unes or customarily dé- 
pendent upon it for car supply. During any period when the supply of cars 
available for such service does not equal the requirements of such mines it 
shall be the duty of the carrier to malntain and apply just and reasonable 
ratings of such mines and to count each and every car furnished to or used 
by any such mine for transportation of coal agalnst the mine. Fallure or re- 
fusai so to do shall be unlawful, and in respect of each car not so counted 
shall be deemed a separate ofCense, and the carrier, receiver, or operating 
trustée so faillng or refusing shall forfeit to the United States the sum of 
$100 for each offense whlch may be recovered in a civil action brought by 
the United States." 

Loss and injury was alleged as the resuit of not counting against 
mines in the distribution of cars according to the mine ratings ail cars 
to be loaded with railroad fuel coal, thus giving to mines furnishing 
coal for railroad fuel a préférence or priority in the number of cars 
supplied to the disadvantage of plaintifï's mine and other mines not 
furnishing railroad fuel coal, or furnishing a less quantity of railroad 
fuel coal. The resulting disadvantages and losses to the plaintifï are 
set out in détail in the bill and in affidavits attached thereto. The cars 
to be thus used for railroad fuel are described as assigned cars. 

The plaintifï asked that the défendant be enjoined from continuing 
its alleged illégal method of distributing coal cars to the mines accord- 
ing to their ratings, without counting against the mine each and every 
car, including railroad coal cars. The cause was removed to the United 
States District Court for the Northern District of West Virginia. On 
the merits, the défense set up in the answer is that the rule and prac- 
tice of the défendant is authorized and required by the following rules 
of the Interstate Commerce Commission: 

"8. Private cars and cars placed for railroad fuel loading in accordance 
vFith the décisions of the Interstate Commerce Commission in Railroad Com- 
mission of Ohio et ajl. V. H. V. Ry. Co., 12 I. O. C. 398, and Traer v. Chicago & 
Alton Railroad Co. et al., 13 I. C. C. 451, will be designated as 'assigned' cars. 
Ail other cars will be designated as 'unassigned cars.' 

"9. If the number of assigned cars placed at a mine during any period, as 
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provided In rule 6, equ&Is or exceeds the mine's pro rata share of the avail- 
able car supply, it shall not be entitled to any unassigned cars. The assigued 
cars, together wlth the min«'s reqnirements, will be elimlnated, and the re- 
maindfir of the available car supply prorated to the other mines, based on a 
revised percentage by reason of such élimination. 

''10. If the number of assigned cars placed at a mine during any period, as 
provided in rule 6, Is less than Its pro rata share, based on à revised percent- 
age, it shall be entitled to recelve unassigned cara in addition thereto to make 
up Its pro rata share." 

It appears from both bill and answer that the United States Rail- 
road Administration abolished the assigned car rule by order of July 
6, 1918. After the passage of the Transportation Act on February 28, 
1920, the Interstate Commerce Commission continued the order of July 
6, 1918, in force, until April 15, 1920, when it restored the assigned car 
practice, by amending rule 8 and promulgating it in the amended f orm 
above quoted. 

The amended rule 8, construed in connection with rule 9, is not a 
reinstatement of the assigned car rule that once existed, namely, that 
cars assigned for railroad fuel coal were not counted at ail, and the 
mines to which they were assigned received in addition the same num- 
ber of unassigned cars, according to their rating, as if they had re- 
ceived no assigned cars. It does mean, however, that a mine may re- 
ceive any number of cars assigned for railroad fuel, although in excess 
of the number of cars due according to its rating, taking ail cars into 
account, and if the assigned cars so received equal or exceed its pro 
rata share under its rating it receives no unassigned cars. But the 
assigned cars so received are eliminated from the entire car supply. 
This réduction of the number of cars to be prorated manifestly results 
in not counting each and every car against the mine which receives 
more cars for railroad fuel than it would be entitled to if ail the cars 
were included in the number to be distributed. 

In the order or notice to carriers and shippers promulgating thé 
amended rule, the commission states that in its opinion an emergency 
existed by reason of the continued shortage of coal cars, the cessation 
of govemment control, and the importance of meeting railroad fuel 
requirements, without the necessity of carriers resorting to confiscation 
of commercial coal. As authority for this order the commission relies 
on section 1 of the Interstate Commerce Act, as amended by section 
402 of Transportation Act of February 28, 1920. The relevant por- 
tions of the statute are : 

"(15) Whenever the commission Is of opinion that shortage of equipment, 
congestion of trafic, or other emergency requiring immédiate action exists in 
àny section of the country, the commission shall hâve, and it is hereby given, 
authority, either upon complalnt or upon its own initiative without complaint, 
at once, if it so orders, without answer or other formai pleading by the In- 
terested carrier or carriers, and with or without notice, hearing, or the making 
or ûling of a report, according as the commission may détermine: (a) To sus- 
pend the opération of any or ail rule», régulations, or practices then estab- 
Ushed ic4th respect to car service for such time as may 6e determined by the 
commission; (b) to make such just and reasonable directions with respect to 
car service without regard to the ownership as between carriers of locomotives, 
cars, and other vehicles, during such emergency as In its opinion will best pro- 
mote the service in the interest of the public and the commerce of the people. 
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upon such terms of compensation as between the carriers as they may agrée 
upon, or, in tlie event of their disagreement, as the commission may after sub- 
séquent nearing ftnd to be just and reasonable; (c) to require such joint or 
common use of terminais, including main line track or tracks for a reasonabla 
distance outside of such terminais, as in its opinion will best meet the emer- 
gency and serve the public interest, and upon such terms as between the car- 
riers as they may agrée upon, or, In the event of their disagreement, as the 
commission may after subséquent hearing flnd to be just and reasonable ; and 
(d) to give directions for préférence or priority in transportation, ernbar- 
goes, or movement of trafic under permita, at such time and for such periods 
as it may détermine, and to nwdify, change, suspend, or annul them." 

Attachée! to the answer is an elaborate written response of the com- 
mission to a Senate resolution directing the commission to inform the 
Senate upon what authority, if any, its order or notice of April IJ, 
1920, was issued. Therein the commission rehed particularly for 
its authority on the provisions of subdivision 15 vi^hich we hâve itali- 
cized. 

At the time of the application for the injunction a motion was made 
to dismiss the bill on the uncontroverted facts appearing in the bill and 
answer. The motion was denied. The défendant then took the position 
that, since it appeared that the application was really for an injunction 
restraining the exécution of an order of the Interstate Commerce Com- 
mission, it could be heard and determined only by three judges, of 
whom one at least should be a circuit judge, after five days' notice 
to the Interstate Commerce Commission and to the Attorney General. 
This position was also overruled, and the District Judge made an or- 
der enjoining the défendant, in any period of coal car shortage, from 
distributing cars, except in précise accordance with subdivision 12, 
counting each and every car furnished to a mine against that mine. 
By its terms this. order was limited in its opération to the jurisdiction 
of the District Court for the Northern District of West Virginia. 

[1] We cannot doubt that by subdivision 12 of section 402 the 
Congress clearly expressed the intention to abolish ail préférence to 
mines fumishing railroad fuel coal under the assigned car rule in 
periods of ordinary car shortage. The count of each and every car 
required is not a mère independent futile enumeration, but a count 
of each and every car furnished or used against the mine, to the end 
that there should be proportional distribution of ail available coal cars^ 
resulting in fair and equal opportunity to each mine on the basis of 
its rating. Before the enactment of the statute the matter had been 
controUed by rules, régulations, and practices made by railroads, or 
the government railroad administration, which had been the subject of 
much controversy. Evidently the Congress, having in view this con- 
troversy, after full considération settled the matter by an imperative 
enactment against the assigned car rule in times of ordinary coal car 
shortage. Thus it appears to us the rules of the Interstate Commerce 
Commission above set out are not in accord with subdivision 12 of the 
Transportation Act of 1920, standing alone. 

The authority given to the commission by (a) subdivision 15 in cases 
of emergency "to suspend the opération of any or ail rules, régulations 
or practices then established with respect to car service" does mot ex- 
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tend to the suspension o£ a positive and definite enactment of the stat- 
ute covering the subject. Rules, régulations, and practices mean the 
rules, régulations, and practices adopted by the commission or by the 
railroads in conformity to the act, or not forbidden by it, in contradis- 
tinction to the definite enactments of the statute. This appears from 
subdivisions 11 and 14 oî the same section and other portions of the 
statute. If, therefore, the order of the commission had no other basis 
than the authority conferred to suspend rules, régulations, and prac- 
tices it would be without support. Morrill v. Jones, 106 U. S. 466, 
1 Sup. Ct. 423, 27 L. Ed. 267 ; United States v. United Verde Copper 
Co., 196 U. S. 207, 25 Sup. Ct. 222, 49 L. Ed. 49 ; WiUiamson v. United 
States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278; United States 
v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563. 

[2] The Congress has not, however, conferred on coal mines equal- 
ity among themselves — the right of each mine in time of coal car short- 
age to be f urnished cars in proportion to mine ratings, without regard 
to the public welfare and safety. Coal is a public necessity. From 
many causes crises and emergencies may arise in mine opération, trans- 
portation, and unexpected needs of the public, which cannot be an- 
ticipated and justly provided for by inelastic législative enactment. 
It would be strange indeed if the Congress had guarded the private 
interests of the mines by an inflexible exactment of equality, lodging 
nowhere the power to relieve the public against unforeseen conditions 
which would make rigid proportionate distribution of cars disastrous 
to the country or to some portion of it. This would be to conf er bene- 
fits on individuals at the sacrifice of the public safety and welfare. 

We think the Congress has clearly conferred on the commission the 
power to grant relief in such conditions, by providing that — 

"Whenever the commission is of opinion that shortage of equipment, con- 
gestion of traffic or other emergency requlring immédiate action exista in any 
section of the country the conunission shall hâve and is hereliy glven authority 
• • • (d) to give directions for préférence or priority In transportatlon, 
embargoes or movement of traffle under permits at such time and for such 
periods as It may détermine and to modify, change, suspend or annul them." 

The true construction required by the spirit and the letter of the 
statute .is this: Subdivision 12 provides for equality among coal 
mines in proportion to ratings, in time of the usual long-existing car 
shortage. But, recognizing the necessity of a degree of flexibility, the 
Congress conferred upon the commission power, in case of a car short- 
age which in their opinion was so much beyond the usual as to con- 
stitute an emergency, to supplant or modify equality among the mines 
according to ratings, with préférence and priority to such extent as 
will in its opinion meet the emergency. 

Ail the spécifie provisions of the statute for equality among desig- 
nated classes is thus modified by the gênerai provision for their sus- 
pension by the commission when they find an emergency requiring it. 
Our conclusion is that the making and promulgation of rule 8 as amend- 
ed was clearly within the power of the commission. 

[3] The commission having based their order on their opinion that 
an emergency such as was contemplated by the statute existed, it is 
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not within the power of the court to annul their order on the ground 
that the administrative power conferred on the commission was un- 
wisely or improvidently exercised. Interstate Comm. Comm. v. 111. 
Cent. R. R., 215 Û. S. 452, 478, 30 Sup. Ct. 155, 54 L. Ed. 280; Texas 
& Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct. 
350, 51 L. Ed. 553, 9 Ann. Cas. 1075. 

[4] The plaintiff's right to equality in the distribution of coal cars 
was conferred by the statute. The Congress, in conferring the right, 
could place upon it any limitations or conditions it saw fit, including the 
limitation that the right might be suspended by the Interstate Com- 
merce Commission in its discrétion without a hearing. The plaintifï, 
claiming the benefits of the statute cannot assert the unconstitutionality 
of its limitations. Daniels v. Tearney, 102 U. S. 415, 26 L. Ed. 187; 
Grand Rapids & Indiana Ry. Co. v. Osborn, 193 U. S. 17, 24 Sup. Ct. 
310, 48 L. Ed. 598. For thèse reasons the motion to dismiss the bill 
should hâve been granted. 

[5] Even if the District Court had been right in refusing the motion 
to dismiss the bill, the order of injunction could not stand, because the 
exécution of the order of the Interstate Commerce Commission could 
be enjoined only by three judges, one of them being a Circuit Judge, 
after notice to the commission and to the Attomey General. Act Oct. 
22, 1913, Compiled Statutes, § 998. 

A decree will be entered, dissolving the injunction and dismissing 
the bill. 

Reversed. 
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(Circuit CJourt of Appeals, Fourth Circuit. July 6, 1920.) 
No. 1802. 

1. Mines and minerais <@=»59 — Lease Iield not conditioned on flnding iron ore. 

A lease of a large tract of land, at a flxed royalty on iron ore extracted 
therefrom and the customary royalty on other minerais taken therefrom, 
with a flxed minimum royalty, Is not implledly conditioned on the exist- 
ence of iron ore in commercial quantities on the land, even though the 
mining of Iron ore was the lessee's principal purpose, so that the lessee 
cannot hâve the lease set aside merely because of failure to flnd iron ore. 

2. Mines and minerais <®='d9 — Lease lield not to lie set aside because of 

mutual mistaice as to existence of ore. 

A lease for a royalty on ores produced from the land, wlth a flxed 
minimum, cannot be set aside for mutual mistake as to the existence of 
ore, where the évidence showed that the lessee had caused his engineer to 
examine the property and signed the lease on the engineer's report show- 
Ing the existence of ore. 

3. Evidence <S=»433(5) — ^Parol évidence of negotiations admissible against 

party attaddng lease for mutual mistake. 

Where plaintiff was seeking to set aside a lease for mutual mistake, 
paroi évidence as to the situation of the parties and the negotiations lead- 
Ing to the lease is admissible against tiim. 



^ssFoi other casea see same toplc & KBY-NUMBER In ail Key-Nuznbered Dlgeets & Indexes 
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4. Mines and minerais <@=>70(2) — Minimum royalty under lease held payable 
until lessor tenninated lease. 

Under a lease for royalty on ores produced, wlth a stated minimum, for 
20 years, unless sooner termlnated under Its provisions, whlch gave the 
lessee no option to termlnate the lease, except by purchase of the property, 
but dld glve the lessor the option to termlnate at the end of 5 years, or to 
extend for l5 years, the lessor was not bound at the end of 5 years to 
termlnate or extend, but could allow the lease to continue, and collect 
the minimum royalty thereunder sfter the expiration of the 5 years, 
until he dld elect to termlnate the lease. 

Appeal from the District Court bf the United States for the Southern 
District of West Virginia, at Charleston; Benjamin F. Keller, Judge. 

Suit by A. J. Moxham against the Sherwood Company of West Vir- 
ginia. Frpm a decree dismissing the bill, plaintiff appeals. Affirmed. 

Connor Hall and D. C. T. Davis, Jr., both of Charleston, W. Va. 
(Davis, Davis & Hall, of Charleston, W. Va., on the brief), for ap- 
pellant. 

Joseph C. France, of Baltimore, Md., Francis T. Homer, of New 
York City, and Malcolm Jackson, of Charleston, W. Va. (Angus W. 
McDonald and Brown, Jackson & Knight, ail of Charleston, W. Va., 
George H. Olney, of New York City, and Willis & Willis, of Baltimore, 
Md., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

KNAPP, Circuit Judge. Plaintiff appeals from a decree of the 
court below, entered November 4, 1919, which dismisses his bill of 
complaint and orders judgment against hini for $269,965.59, with in- 
terest from that date. The case comes hère on a record of over 1,200 
pages, with brief s of counsel aggregating 500 more, but a comparative- 
ly short statement will disclose the questions to be decided. 

The suit is brought to rescind and cancel a lease of certain lands 
in Greenbrier and Pocahontas counties, W. Va., amounting in ail to 
some 74,500 acres. The lease is dated December 31, 1907, and recites, 
among other things, that défendant owns, or is able to acquire and 
transfer title to, approximately 40,525% acres, of which it owns about 
32,500 acres in fee, and in the remainder of which it owns or controls 
the minerai rights; that it also owns or controls some 34,000 acres 
additional, "which as now supposed do not contain minerais, but which 
may contain such minerais" ; that plaintiff is desirous of leasing said 
lands and acquiring ail minerai rights therein, "for the pufpose of 
mining and removing the minerais theref rom" ; and that he is also 
desirous of obtaining an option to purchase the lands, or the miner- 
ai rights therein, "as hereinafter more particularly described." Fol- 
lowing thèse récitals the lease démises to plaintiff the lands mentioned, 
"to hâve and to hold the said lands and the said minerai rights unto the 
said lessee, his executors, administrators, and assigns, for the purpose 
pf mining and removing theref rom ail minerais," for the term named. 

The lessee agrées to pay the lessor, "as rent for the hereinbefore 

<g=3For otlier cases see same topic & KEY-NUMBER lu ail Key-Numbered DIgests & Indexée 
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more particularly referred to and described lands and minerai rights," 
a royalty of 20 cents per long ton of 2,240 pounds for ail iron ore 
mined upon or from the property, and "the usual and customary rate 
of royalty in the state of West Virginia" for ail other minerais, such 
as coal, oil, gas, limestone, and the like, The lessee also agrées that 
the minimum payment of royalty for any one year shall equal the sum 
of $20,000, and further agrées that, if at the end of any calendar 
year the royalty paid does not equal that sum, he will pay the lessor 
a sufficient amount to make up the différence, with a proviso not now 
material. The provision for a minimum royalty of $20,000 was to be 
in effect for 5 years, at the end of which time the lessee could elect 
to continue the lease for 15 years more, but only on condition of pay- 
ing a minimum royalty of $100,000 a year ; the lessor also had the op- 
tion, at the end of the 5-year period, of extending the lease for the 
further term of 15 years, in which case, however, the minimum royalty 
was to remain at $20,000 a year ; and the lessee is given the option of 
purchasing the property for $2,000,000 at any time during the 5-year 
period . 

The bill of complaint, filed in November, 1908, allèges in substance 
that plaintifï entered into the lease by reason of his belief that the 
lands contained iron ore in workable quantities; that such belief was 
largely induced by reports of defendant's geologist, advising and esti- 
mating that there was a large amount of ore on the property, which 
reports were exhibited to him bef ore the lease was executed ; that he 
had prospected the lands in a thorough manner, and endeavored in 
good faith to find deposits of ore that could be profilably mined; 
and that ore in workable amount was not to be found on the properi}-. 
There is no charge of fraud or deceit on the part of défendant; the 
right to relief being predicated on the mutual mistake of the parties as 
to the existence of large quantities of ore on the lands demised. The 
answer of défendant admits that both parties supposed the lands to 
contain ore in workable amount, but dénies that plaintiff's tests hâve 
been suitable or sufficient, and avers that in any event he committed 
himself to the venture with full understanding of the risk and know- 
ingly engaged in a contract of hazard. A supplemental answer sets 
up a counterclaim for the sums due under the terms of the lease. Ex- 
ceptions to the answer were overruled, dépositions of witnesses taken, 
and a final hearing had, which resulted in dismissal of the complaint, 
and judgment for défendant on its counterclaim in the amount above 
stated. 

For the purpose of deciding the appeal, we shall assume, without 
reviewing the évidence, that plaintiff made every elïort that could rea- 
sonably be requlred of him to discover ore in workable quantities, and 
that he failed of success because the ore was not there to be discov- 
ered. This résolves in his favor the dispute to which much of the testi- 
mony was directed, and brings us at once to the question whether on 
that assumption he has shown himself entitled to any relief. 

[1] It is first contended that the lease on its face carries the im- 
plication that payment thereunder was dépendent on the finding of ore 
deposits of commercial value. Does it call for that construction? 
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Contracts of the class to which the lease belongs hâve been the fréquent 
subject of litigation, and numerous décisions, not ail of them in har- 
mony, are found in the reports. In the briefs before us more than 80 
cases are cited. We shall not attempt to add to or repeat the discus- 
sion, since it seems clear to us that plaintiff's contention in this regard 
should be rejected. In terms the contract is absolute. It purports to 
impose an unqualified obligation ; and the presumption is that it means 
what it says. The burden of showing that it implies a condition not 
expressed in its provisions is therefore cast upon plaintifï, and in our 
opinion that burden has not been met. 

Undoubtedly the main object of plaintifï was to obtain iron ore in 
paying quantities. But that does not appear from the lease itself. 
The grant covers ail minerais and minerai rights, besides including 
an extensive tract of land not supposed to contain any minerai de- 
posits. Nowhere does its language indicate that the mining of iron 
ore was the lessee's sole purpose, even if it be inferable that this was 
his principal purpose, and much less does it imply that failure to find 
such ore in workable amoùnt would enable him to avoid the obligation. 
In our judgment, the decided weight of authority, and especially of 
fédéral authority, is to the efïect that such a contract may not be set 
aside on the ground of implied condition. A few citations will suflfice. 

In Lehigh Zinc & Iron Co. v. Bamford, 150 U. S. 665, 672, 14 Sup. 
Ct. 219, 221 (37 L. Ed. 1215), which seems directly in point, the Su- 
prême Court says: 

"Looking at ail the provisions of t&e lease, it is clear that the défendant 
engagea to pay, as rent in eaeh year, the royalties flxed in the lease, and if 
In any year the royalties fell below the sum of $1,000, it was to make up the 
déficit, so that the latter sum should, in any event, be paid annually as rent. 
The défendant took the chance of a failure to flnd ore in BuSîclent quantities 
to justify working the mines, and the plalntiffs took the chance of not ob- 
taining more than $1,000, annually, durlng the existence of the lease, for the 
use of buildings and flxtures that had cost them more than $60,000. To secure 
the payment, annually, of at least $1,000, the right was rcserved to the plaln- 
tiffs to terminate the lease if the eompany failed in any year to pay that sum 
as rent ; and that the eompany mlght get the advantage of any developments 
indicating that the leased premlses were of substantlal -value, the exclusive 
privilège was reserved to it of purchasing them at any time whlle the lease 
remained in force for the price of $125,000." 

In the récent case of Berg v. Erickson, 234 Fed. 817, 148 C. C. A. 
415, L. R. A. 1917A, 648, in which the subject is discussed at some 
length and numerous authorities cited, Judge Sanborn (234 Fed. at 
page 821, 148 C. C. A. 419 [L. R. A. 1917A, 648]) states the foUowing 
as "the rule adopted by the Suprême Court" : 

"It Is that, although gênerai words, which cannot be reasonably supposed 
to hâve been used with référence to the posslbillty of an event, may not be 
held to bind one, yet where one, at the tlme of making hIs contract, must bave 
known or c(iuld hâve reasonably anticipated, and In hls contract could hâve 
guarded against, the possible happening of the event causing the Impossibility 
of his performance, and nevertheless he makes an unqualifled undertaking to 
perform, he must do so or pay the damages for Ma failure." 

Among many others of equally décisive import are the cases of Ab- 
bott V. Smith, 19 D. C. 600; Berwind-White Coal Mining Co. v. Mar- 
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tin, 124 Fed. 313, 60 C. C. A. 17; McDowell v. Hendrix, 67 Ind. 513; 
Consolidated Coal Co. v. Peers, 150 111. 344, 17 N. E. 937; N. Y. Coal 
Co. V. New Pittsburgh Coal Co., 86 Ohio St. 140, 99 N. E. 198; and 
Lawson v. Williamson Coal & Coke Ce, 61 W. Va. 669, 57 S. E. 258. 

It is enough to add, and the record warrants the observation, that 
plaintiff himself appears to hâve lacked somewhat of confidence in 
the contention hère examined, since he framed his bill to set aside the 
lease, and has tried the case, net on the theory of implied condition, 
but distinctly on the theory of mutual mistake. 

[2] Is the lease invalid by reason of a mutual mistake of the par- 
ties as to the existence of a large amount of ore on the property, or 
did plaintifï knowinply and avowedly assume the risk in that regard? 
Related to this issue, and having an important bearing thereon, is 
a question of évidence which will presently be considered. 

We need not review in détail the testimony on the issue of mutual 
mistake, but some of its more salient features may be briefly noticed. 
The exécution of this lease, and the incidents immediately preceding, 
■were not the beginning of plaintiff's connection with thèse lands. His 
attention had been called to them in April, 1907, eight months before, 
and not long afterwards he began negotiations for their purchase. 
Early in the following month a verbal agreement appears to hâve been 
reached for an option, until December Ist, to buy the property out- 
right for $2,000,Ci00, provided notice of élection to do so \^ere given 
défendant by the 15th of November. The complète agreement, how- 
ever, was not reduced to writing and signed by the parties until the 24th 
of June. But by the middle of May plaintifï had his own mining 
engineer on the ground and the work of prospecting started. 

It will thus be seen that plaintiff had been in possession of the prop- 
erty, with full opportunity to make any investigation he desired, for 
some 6 months before he was called upon to décide whether or not 
he would avail himself of the option. When the time for élection 
arrived he was not prepared to purchase, either because he still had 
some doubt as to the extent and value of the ore deposits or because, 
as défendant suggests, the prevailing conditions made it difficult to 
finance the enterprise, or for reasons less apparent. On the other 
hand, he was plainly unwilling to relinquish control of the property, 
and thereby forego the great gains which therr appeared highly prob- 
able, if not practically certain, to say nothing of losing the money al- 
ready expended. It therefore seems but reasonable to infer that his 
immédiate désire was to get additional time in which to make his élec- 
tion, and that the minimum royalty fixed by the lease was the price 
he offered for a 5 year further option. However this may be, we 
think the facts hère referred to tend strongly to show that plaintiff 
entered into the new contract with the definite intention of running 
the risk. 

And hère it may be mentioned as of some significance that on the 
21 st of December, 10 days before the lease was executed, the mining 
engineer employed by plaintiff submitted to him an elaborate report 
in writing, covering an examination of 7 months, in which it was es- 
timated that the property contained upwards of 72,000,000 tons of ore. 
267 F.— 50 
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(It appears, by the way, that défendant had no knowledge of thîs re- 
port until the fact was brought out at the trial.) Obviously, on the 
basis of this expert's estimate, or anything near it, the lands were 
worth several times, and èven many times, the $2,000,000, for which 
they could be bought under the option clause of the contract; and 
it may well be believed that plaintiflE, in the confident expectation of 
millions of profit, was more than content to hazard the chance of pos- 
sible failùre. 

But more persuasive than anything else are the déclarations and 
admissions of plaintifF himself, in varions letters and as a witness in 
his own behalf. Among other things, he says frankly that those who 
spoke for défendant were known by him to be without expérience in 
mining opérations; that no représentations were made or assurances 
given by them ; that he solicited the lease and proposed a minimum 
royalty of $20,000 a year; that he was unacquainted with defend- 
ant's geologist, Lehman ; that it is true "that I stated that, regardless of 
anything that the reports from others might show, I would be guided 
by the examination of my own experts into the property"; that he 
had received the report of his mining engineer, above mentîoned, be- 
fore he executed the lease; that défendant knew nothing of that re- 
port; and that "at the time the lease was entered into it was my firm 
conviction, based on the opinion of Mr. Fulton, that a very large quan- 
tity of ortf existed on the property." 

In short, it seems to us that plaintiflf's own testimony, especially 
when viewed in the light of the situation existing when the lease was 
signed, and in connection with the previous happenings, forces the 
conclusion that he deliberately and knowingly, and with fuU appré- 
ciation of what he was doing, took upon himself a contract of hazard. 
Not ûnly bas he failed to carry the burden of this issue, which conced- 
edly rests upon him, but in our judgment the decided prépondérance 
of proof is against his contention. 

[3] It is argued, however, that this testimony was improperly re- 
ceived and considered, because in violation of the rule that paroi proof 
may not contradict or vary a written instrument. The argument is 
without merit. It is refuted by the very nature of the controversy. 
Défendant is not seeking to alter or amend in any respect the agree- 
ment set forth in the writing, but, on the contrafy, stands for its ob- 
servance and enforcement to the letter. It is plaintiff who seeks its- 
modification, the reading into it of an unexpressed condition, in order 
that he may escape the liability of its plain provisions. By the allé- 
gations of his bill and the évidence ofïered by him at the trial, he ten- 
dered the issue of a mutual mistake of fact, quite apart from the lease 
itself , and that tender opened the door of invitation to everything that 
passed between the parties before and when the contract was executed. 
The testimony in question was clearly admissible, and rightfully taken 
into account. 

[4] Plaintiff makes the point that in no case can he be held liable 
for minimum royalties for more than 5 years, because he vacated the 
lands and gave notice of his surrender thereof in October, 1908, 
and because défendant did not at the end of the 5-year period give 



HOUK MFQ. CO. V. COWEN CO. 787 

(267 F.) 

\»Titten notice of îts élection to continue the lease for the further term 
of 15 years at the minimum royalty provided in that case. We agrée 
with the court below that the point is not well taken. The habendum 
clause of the lease déclares that it is to run "from the Ist day of 
January, 1908, for and during the term of 20 years thereafter next 
ensuing, that is, until the Ist day of January, 1928, unless the said 
term shall be sooner terminated by the purchase of said lands and prem- 
ises and minerai rights as hereinafter provided, or by certain other 
provisions of this agreement." But there is no provision under which 
plaintiiï could shorten the term by abandonment and notice of sur- 
render, either during the 5-year period or afterwards. He could not 
in that way bring the contract to an end and relieve himself of fur- 
ther liability. 

Défendant had the option, when the 5 years expired, if plaintiff 
had not elected to purchase, of terminating the lease within the next 
6 months, on specified conditions, or of extending it for the balance of 
the 20-year term at the minimum of $20,000 a year. But if it took the 
latter course it would lose for fifteen years the right to terminate the 
agreement and regain possession of its lands ; and we think it could not 
hâve been intended that défendant should be put to that alternative by 
the failure of plaintiff either to buy the p'roperty or to agrée to pay the 
higher minimum. On the contrary, as we read the contract, défendant 
was not required, at the end of five years, to give a notice which would 
bind it for 15 years more, but could reserve the right to terminate the 
lease at an earlier date, if it so desired, and as it did by the notice 
of September 20, 1917. It follows that plaintiff's obligation continued 
until the expiration of the 10 days named in that notice. 

It is of course unfortunate for plaintiff that he should be compelled 
to pay such a large sum for something he did not get; but we are 
convinced, after careful study of the record, that he bound himself 
with intention and under standing to a contract of chance, and there- 
fore cannot justly complain because it turned eut that he made a bad 
bargain. 

Affirmed. 
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(Circuit Court of Appeals, Second Circuit. June 9, 1920.) 
No. 226. 

1. Trial <@=>109 — ^Verdict may be directed on opening statement of counsel. 

Direction of a verdict may be justifled by the opening statement of 
counsel for either plaintiff or défendant. 

3. Trial <S=109 — Direction of verdict warranted by statement of counsel. 

In an action on a written contract, under which plaintiff alleged it 
had rendered services and incurred expendltures for défendant, where 
the answer was a gênerai déniai, but counsel for défendant in his opening 
statement admitted the contract and claimed only that as to certain of 
the work it had been modified by paroi, on his refusai to amend by plead- 
ing the modified contract, the court held warranted In dlrecting ,a verdict 

©ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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for plalntltt ; the amouut due under the contract pleaded not being In 
dispute. 

In Error to the District Court o£ the United States for the Southern 
District of New York. 

Action at law by the Cowen Company against the Houk Manufactur- 
ing Company, Incorporated. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

See, also, 249 Fed. 285. 

The plaintiff In error was défendant below and Is hereinafter referred to 
as défendant. The défendant In error was plaintiff below and Is hereinafter 
referred to as plaintiff. The plaintiff Is a corporation organized and existlng 
under the laws of the state of Massachusetts, and is regularly engaged in 
husiness In the borough of Manhattan, In the clty of New York in which place 
it maintains an office. The défendant is a corporation organized and existlng 
Tinder the laws of the state of New Yorli. 

The complaint allèges that the plaintiff rendered certain services to de- 
fendant at the latter's spécial Instance and request on or about October 1, 
1915, and on or about February 5, 1916. It also déclares that In connection 
wlth the said services and at defendant's request the plaintiff paid out or 
Incurred obligations In varions sums, aggregatlng the «um of $5,538.58, ail 
«f which sum the défendant promised to pay to the plaintiff. It then déclares 
the services rendered were reasonably worth, and défendant agreed to pay 
therefor, a sum equal to 15 per cent, of the aggregate sum above stated, which 
15 per cent, amounted to $822.57, and that défendant bas been given crédit 
for varions sums, aggregating $120.51. Judgment was-aslied m the sum of 
$6,240.64, viith interest. 

The answer set up that the amount due from défendant was only $4,048.82, 
and that before action was brought défendant tendered that amount, and that 
plaintiff refused to accept It, and bas hltherto refused to receive it, although 
défendant has ever since remained willing and ready to pay it. By subsé- 
quent stipulation this separâte alleged défense was withdrawn at the trial. 
The allégation of tender, of course, was not a défense, but an admission of 
liabllity, and tender could only affect the question of interest and eosts. The 
answer avers, in paragrapb V, that the plaintiff is a foreign corporation, and 
had not procured from the secretary of the state of New York a certlficate 
that it had complied wlth the requirements of the law to authorize It to do 
business In the state of New York, and that at the times alleged In the com- 
plaint it had not paid to the state treasurer of the state of New York the 11- 
cense fee required under section 181 of chapter 908 of the Laws of 1896 and 
the acts amendatory thereof. No mention of this défense was made at the 
argument. 

The défendant stated in paragraph VI that by reason of the facts set forth 
in paragraph V of the answer "the plaintiff ought not to malntain this ac- 
tion," and It accordingly demanded judgment and that complaint be dlsmlssed, 
with costs. Thereupon plaintiff flled a demurrer on the ground that defend,- 
ant's answer was insufficient in law. The demurrer was sustained, and the 
court ordered that such défense be stricken from the answer. 

By direction of the court a verdict was rendered for the plaintiff for 
$6,107.84 and interest from Marcb 30, 1916, and judgment was entered in the 
sum of $7,529.61. 

John Thomas Smith, of New York City (Frank A. Gaynor, of 
New York City, of counsel), for plaintiff in error. 

S. Michael Cohen, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
plaintiff conducts an advertising agency, and claims to hâve rendered 
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services for défendant under an agreement that it would render bills to 
défendant at what the services cost the plaintifif, and that its com- 
pensation would be 15 per cent, of those net priées. The défendant, in 
opening the case to the jury, stated that there was a disputed item, 
or "job," as it was called, involved in the plaintiflf's claim, and that it 
was not within the gênerai agreement above referred to, but was 
govemed by a spécial agreement, which fixed a spécifie price to be 
paid for it. When this statement was made by defendant's counsel in 
his statement to the jury at the beginning of the trial, plaintifï's counsel 
interrupted, and said that he thought — 

"this is the time that the défendant should amend hls pleadings, so that he 
may prove what he is now stating to the jury he is going to prove." 

The court ruled that he would allow the case to be tried under the 
pleadings as they stood, and referred to the décision of this court when 
this case was hère before. The opinion in that case is found in 249 
Fed. 285, 161 C. C. A. 221, and must now be referred to in order to 
understand what occurred in the court below at the second trial now 
under review. 

The facts in that first trial were that the plaintiff had proved a writ- 
ten agreement governing the advertising to be done by plaintifï for 
défendant. That défendant admitted in court liability on ail the bills 
rendered by plaintifï, except two, and that one of thèse the plaintiff 
withdrew. As to the one remaining, which was the largest bill (and 
which is the same bill in dispute in this the second trial), the défend- 
ant oflfered to prove, and was permitted so to do, a new and separate 
oral agreement which covered the disputed item. This défense had not 
been stated nor suggested in the answer. The plaintifï had asked 
the court to instruct the jury that the burden of proving modification 
of the original contract was on the défendant, which the court de- 
clined to do. The jury were instructed instead that the burden was 
on the plaintiff. The plaintiff then asked the court to instruct .the jury 
that, if défendant relied upon a separate contract, the burden was upon 
défendant to prove that separate contract. To that request the court 
replied : 

"The burden never shlfts. The burden remains on the plaintiff through 
the case, because the plainQff brings the lawsult." 

This court held that in an action on a contract, where défendant at 
the trial set up a new and separate agreement alleged to hâve been 
orally made, and to hâve modified the original contract, instead of the 
déniai pleaded in the answer, the burden of proving the oral agreement 
was on défendant, and that instructions that such burden never shifted, 
and that the burden of proving the original contract was on the plaintiff 
were erroneous and misleading. We accordingly reversed the judg- 
ment and ordered a new trial. In commenting on the fact that the 
pleadings as drawn were totally irresponsive to the issues actually 
made at the trial, and that défendant had totally abandoned the answer 
it had put in, this court said : 

"The trial court would hâve been justified in wlthdrawlng a juror, and 
compelling an amendment in order that défendant mlght plead according to 
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Its statêiaent In ôpen court, and In a manner technlcally justlfylng the proof It 
proceeded to offer." 

The .pleadings at the second trial of the case were exactly the same 
as at the first trial, with the exception already referred to that by stipu- 
lation of counsel the allégation of tender as a défense had been strick- 
en out of the answer. At the second trial, the court having ruled, as 
before stated, that he would allow the case to be tried under the 
pleadings as they stood, the defendant's counsel resumed his argument 
and said: 

"The situation, as we shall endeavor to set before you and prove to your 
satisfaction, Is that there was a spécial job, which, as I say, is the only job 
in dispute, which was very différent in its nature from most of the work that 
had been done for the Houk Company, by the Oowen Company, and that the 
agreement as to what was to be pald for that job was made, as to price and as 
to détails of the work to be performed, between Mr. Leathers, who represent- 
ed the Cowen Company, and Mr. George Houk, who was président of the 
Houk Manuîacturing Company, there being at the same time only one other 
person, Mr. Ralph, présent ; that the agreement as to the priée of this Job was 
made in Buffalo on the 4th day of December, and if we can prove that to your 
satisfaction, why, of course, we are going to hâve to pay the amount that we 
can show was agreed at that time. If the other side can show that this came 
under the terms of their gênerai agreement, we will hâve to pay the amount 
under that agreement." 

Counsel was at this point interrupted by the court's stating that he 
had a great deal of doubt, after ail, as to proceeding in this way. Then 
occurred the following colloquy: 

"The Court; Did you raise this objection before? 

"Mr. Cohen : Preclsely the same. 

"The Court: At the beglnnlng of the trial î 

"Mr. Cohen : No, not at the beginning. 

"The Court: What point did you raise? 

"Mr. Cohen: It was ralsed on a request for charge to the jury. It was 
further raised — 

"The Cpurt: It wasn't raised before that time? 

"Mr. Cohen : It was raised, I think, Indirectly in objections to testimony, 
where I objected it was not proper cross-examination, because I had not 
developed the issue, and that it was up to the défendant to develop it. 

"The Court : But you did not distinctly raise the objection that it was not 
pleaded? 

"Mr. Cohen : No, sir ; I did not." 

There was some further colloquy between court and counsel; the 
court saying : 

"Now, there (in the first trial) they did not take the objections you hâve 
hère at the beginning of the trial. îou do not expect substantially to vary the 
nature of your proof on this trial? 

"Mr. Lockwood : No, sir. 

"The Court: In other words, the same issues will be tried out hère as 
were tried out, or were sought to be tried out, on the first trial." 

The court then stated he would direct a verdict for the plaintiff, 
unless défendant amended his answer, and that défendant might amend 
if it desired ; there being no objection thereto by the plaintiff, who ex- 
pressly stated that he had no objection. The defendant's counsel, how- 
ever, refused to amend, saying: 
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"\Ve will hâve to respectfuUy refuse to amend on the ground that we be- 
lieve our gênerai déniai is sufficient to enable us to give the same proof, and 
offer the same proof in évidence hère as we would if the amendment were 
made." 

Thereupon the court ordered a verdict found for the plaintiiï in the 
amount before mentioned. Défendant moved to set the verdict aside 
and for a new trial. This was refused, and an exception was taken. 
The record discloses that in the court below counsel for défendant ad- 
mitted to the court that the proof at the second trial was to be the same 
as at the first trial. Then the court asked as to the interest due and the 
date for computation. It was stated by counsel for plaintiff. Then the 
f ollowing occurred : 

"The Court: I would ask defendant's counsel if that is correct as to the 
date from which Interest runs? 

"Mr. Lockwood : Yes, sir ; that is satisfactory ; 1916, March 30th." 

[1] The direction of a verdict may be justified by the opening 
address of counsel. In Oscanyan v. Arms Co., 103 U. S. 261, 26 L,. 
Ed. 539, the court held that a verdict might be directed for the défend- 
ant upon the opening statement of counsel for the plaintifï. And, fol- 
lowing that, this court, in New York Evening Post Co. v. Chaloner, 
265 Fed. 204, acted on the admissions of counsel for défendant made on 
his argument in this court that a committee of the person and property 
of one alleged to be insane appointed by the Suprême Court of the 
State of New York had been vacated by that court after the décision 
below, and that the committee had been discharged pending the appeal 
in this court. And in Smith v. Standard Sanitary Manufacturing Co., 
254 Fed. 427, 166 C. C. A. 59, this court had previously affirmed a judg- 
ment where the court below had dismissed the complaint before any 
testimony had been taken, because of admissions made by plaintifï's 
counsel in his opening. 

[2] It is, however, argued in this court, though the objection was 
not raised in the court below, that as the facts stood at the stage of the 
trial when the verdict was directed it was error to direct the verdict. 
No évidence or testimony at that time had been given. The gênerai 
agreement in writing, which the plaintifï claimed included the disputed 
item, had not yet been produced before the court. It is true plaintiff 
at that time had not proved its case. But plaintiff was in court with its 
witnesses, and prepared to présent the same proof it had given on the 
first trial. The defendant's counsel by his admissions conceded the 
plaintiff's case, except as to the one disputed item. The item it pro- 
posed to show under the gênerai déniai of its answer was not within 
the gênerai agreement upon which the plaintiff relied, but was within a 
spécial contract not pleaded. This we had already decided the défend- 
ant was not entitled to do, and that décision established the law of the 
case, and we hâve no disposition now to review it. In vièw of the ad- 
missions made by counsel, there was no necessity for plaintiff's intro- 
ducing his évidence; and the évidence upon which défendant relied 
could not be introduced under a gênerai déniai. 

Judgment affirmed. 
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DIMMITT V. BREAKEÏ. 

(Circuit Court of Appeals, Fifth Circuit. July 10, 1920. Rehearlng Denled 

August 9, 1920.) 

No. 3466. 

1. Assault and batterj' <S=H) — ^Attempt by plaintilT to évade draft law no 
défense to civil action. 

That plalntiff acquired possession of land for the fraudulent purpose 
of obtainiug a deferred classification nnder tlie Draft Law as an agricul- 
turist held not to warrant Iiis dispossession by défendant, a stranger to 
tlie tltle, nor to constitute a défense to an action for assault and battery 
committed in attempting plaintifTs éjection. 

3. Âppeal and error «©^lOSKD — Where judgment is substantially just, preju- 
didal error must be shoivn. 

It is incumbent on a party, appealing from a judgment substantially 
just, to point ont not mereiy tliat there was teclinical error in tlie admission 
or rejection of évidence, but that it was of such a nature that préjudice 
might reasonably hâve resuited therefrom. 

In Error to the District Court of the United States for the Northern 
District of Texas; James C. Wilson, Judge. 

Action at law by Glenn 1,. Breakey against J. J. Dimmitt. Judgment 
for plaintilif, and défendant brings error. Affirmed. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 13, 65 h. Ed. . 

M. M. Crâne, of Dallas, Tex., W. H. Kimbrough, of Amarillo, Tex., 
Edw^ard Crâne, of Dallas, Tex., M. J. R. Jackson and R. E. Under- 
wood, both of Amarillo, Tex., and M. M. Crâne, Jr., of Dallas, Tex. 
(Crâne & Crâne, of Dallas, Tex., and Kimbrough, Underwood, Jack- 
son & Simpson, of Amarillo, Tex., of counsel), for plaintifï in error. 

's. H. Madden and F. M. Ryburn, both of Amarillo, Tex. (V. H. 
Grinstead, of Libéral, Kan., W. I. Gamewell, of Dalhart, Tex., and 
Madden, Trulove, Ryburn & Pipkin, of Amarillo, Tex., of counsel), 
for défendant in error. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

HUTCHESON, District: Judge. Plaintifï in error prosecutes this 
writ from a verdict and judgment against him in a suit for damages 
awarded plaintifï, défendant in error hère, for $10,000 actual and 
$1,000 exemplary damages. 

This suit, which resuited in such verdict and judgment, was an ac- 
tion by the plaintifï, alleging unjustified assault and battery committed 
on plaintifï by défendant while on the premises occupied by him and 
his father. The défendant denied generally, and specially denied that 
he had entered into any conspiracy, that he had done or said any of 
the things which plaintifï charged, and that he had in any manner in- 
jured plaintifï. He further alleged that the plaintifï was a slacker; 
that is, a person derelict in the performance of his duty toward his 
country in the récent war with Germany ; that plaintifï and his father 
had no right upon the premises, for that the défendant himself was in 

©issFor other cases see same topic & KBY-NUMBER In ail Key-Numbered DIgests & Indexai 
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lawful possession of the property at the time of the injury; and that 
the plaintiff had fenced the property and premises in question willfully 
and maliciously. 

To thèse allégations défendant added that at the time of the claimed 
injury he was making merely a peaceful visit, for the purpose of ad- 
justing matters between himself and plaintifï, and that while there did 
nothing of any kind on his account, or in aid of others, to injure plain- 
tiflf. Défendant also asserted damages by cross-action, resulting to 
his cattle from the fencing, and to himself from fright and fear, due 
to the actions of the plaintiff at the time alleged. 

The cause was submitted to the jury on a written charge which cor- 
rectly advised the jury as to the rights of the plaintiff and the measure 
of his damages, if any, and f airly and f ully presented ail of the issues 
presented by the pleadings and tiie évidence, except the issue made by 
the défendant that plaintiff was not entitled to recover because the 
défendant had a right to eject plaintiff s from the premises, first, be- 
cause plaintiff had no contract or other right to be there, and, second, 
because plaintiff was a slacker, and any contract or right acquired by 
him to use the premises was void, because acquired in aid of his slack- 
erism, in pursuance of a scheme to claim fraudulent exemption upon 
an agricultural classification. 

As to this issue, the court peremptorily instructed the jury that the 
plaintiff had a right to be where he was, and, while he admitted a 
great deal of testimony on the issue of slackerism, especially instructed 
the jury that the testimony was only admissible as bearing, not upon 
the right of the plaintiff to recover, but upon the measure of damages. 
The jury returned a verdict for $10,000 actual and $1,000 exemplary 
damages, and under the instructions of the court found against de- 
fendant on his cross-action. 

There was ample évidence to support the charge of conspiracy and 
the theory of plaintiff that the défendant had made a wanton and un- 
provoked assault upon the plaintiff, and as to the cross-action there was 
no warrant in law for the claim of défendant for damages growing 
out of the fact that his cattle were, as he claimed, fenced off from wa- 
ter on plaintiff 's own land, or land to which plaintiff had rightful pos- 
session, and there was no évidence upon the part of défendant showing 
that he had sustained any damage from fright or fear, upon which that 
phase of the issue could hâve gone to the jury. If, therefore, the 
issues of slackerism and with whom lay the rightful possession con- 
stituted no défense to this suit, and if there was no material error com- 
mitted by the court in the matter of ruling upon the évidence, the judg- 
ment must be affirmed. 

While défendant did plead, and did also offer some évidence in sup- 
port of it, that his mission to the premises where the difficulty occurred 
was peaceful, and that plaintiff and not the défendant was the aggres- 
sor, the real reliance of défendant was placed upon the proposition that 
he had a right to go to plaintiff and use what force was reasonably 
necessary to eject plaintiff from the premises, and that for his action 
in that regard he could not be liable. 

[1] This contention was based in part upon the want of a strict 
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légal transfer to the plaintiiï o£ the title and possession o£ the premises, 
and in greater part upon the ingénions theory that, if plaintiff had ac- 
quired the tract as a basis for a false affidavit in connection with his 
claim for agricultural exemption from military service, the plaintiflf 
could net be heard to either daim possession, or resist the efforts of 
other persons, not connected with the title, to oust him therefrom. 

As to the first contention, it is sufficient to say that the évidence is 
undisputed that the plaintiffs were in possession df the premises by 
arrangement with the owner, and had inchoate rights therein as con- 
tract purchasers, which they could maintain against the défendant, as 
well as any other person ; and as to the second proposition, whatever 
may be the effect in the moral field of the matters claimed by the 
défendant to make plaintiff an Ishmael, such would not be their effect 
in the field of law, and by no correct process of reasoning could the 
conclusion be arrived at that the fraud of plaintiff, if proven, would 
confer upon the défendant, or any one else, the right, without légal 
process, to lay hands upon the plaintiff or eject him from the prem-, 
ises. 

The Scripture hath it : " 'Vengeance is mine ; I wlU repay,' saith 
the Lord." The Constitution and laws of the United States provide a 
form of trial for parties accused of offenses against the government, 
and if there has been any wrong done in this matter upon which de- 
fendant so vigorously relies for his compurgation from the wrongs 
charged against him, that must be determined at a différent time, in a 
différent way, and before a différent tribunal. It is évident, therefore, 
that as to the feature of the case which the défendant denominates 
"slackerism" the error of the court below was not against the défend- 
ant, but against the plaintiff in permitting the évidence to be introduced, 
and later to be received upon the issue of damages. 

[2] As to the claimed errors in the matter of the admission of évi- 
dence, whatever may hâve been the rule in the past, the English rule 
that, where it appears that substantial justice has been done, no reversai 
will be had on account of the erroneous admission or rejection of évi- 
dence, especially where it appears that adding to or subtracting from 
the évidence in question should not alter the resuit, now prevails, not 
only in the appellate courts of the United States, but in many of the 
States, and it is incumbent upon one who appeals from a judgraent, 
otherwise just, to point out, not merely a technical errancy in the ad- 
mission or rejection of évidence, but that it is of such a nature that 
préjudice might reasonably resuit therefrom. The examination of the 
numerous spécifications of error on the admission and rejection of 
évidence, in the light of this principle, discloses only a few which pré- 
sent even technical error, and none which can lay claipi to substance. 

As to ail the spécifications which call in question the action of the 
court in admitting in évidence a full account of the acts and sayings of 
the défendant and his companions and the other participants in the 
struggle on the night in question, they are ail clearly admissible for 
the purpose, outlined by the court in his charge, of throwing light upon 
the State of mind of the défendant, and determining the issue of whfîth- 
er or not he came, as he claimed in his pleadings, for the purpose of 
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having a peaceful discussion, or came with temper and anger in his 
heart. 

Nor was there any prejudicial errer committed by the court in his 
rulings upon the évidence on the issue of the rightful possession by 
the plaintiiï or the défendant of the premises in question. It is equal- 
ly plain that the spécifications attacking the action of the court in admit- 
ting in évidence the statements of L. I. Breakey, as to why he went 
to Mason's house, and why he did not go home, do not, in any \ievf, 
raise or présent an error which eould hâve had any bearing upon the 
resuit. 

As to the spécifications charging error in the admission in évidence 
of letters from Breakey to Langer, it is sufficient to say that if, in 
any view, thèse letters were subject to the technical objection of hear- 
say and self-serving déclarations, no reversai should resuit from their 
admission, because the same matters are in évidence on the examination 
of the défendant, without objection, and the exclusion of thèse letters 
would cause no substantial change in the record, and besides, in view 
of the very full évidence on the disputed points in the case, and the fact 
that the persons whose letters are made the subject of thèse exceptions 
themselves testified, and were subjectedto the fuUest cross-examination, 
no prejudicial error could possibly hâve arisen from this admission, 
if it was technically erroneous. 

In référence to the assignment that plaintifï was permitted to elicit 
from Roy Gufifey, witness for défendant, on cross-examination, that 
he had been indicted and found guilty of cattle theft it is sufficient 
to say that, while we think it clear that there was a technical errancy 
in the court's ruling, it is equally clear that whatever prejudicial effect 
the introduction of this évidence had was removed by the instruction 
of the court, prior to the conclusion of the argument, withdrawing this 
issue from the jury. 

Finding no réversible error in the record, the judgment of the court 
below will be afifirmed. 



HALL V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. July 16, 1920. > 
No. 3482. 

1. Appeal and error ©=717 — Opinion of trial court may be considered. 

The opinion of the trial court may be considered by an appellate court, 
altnough not made a part of the record. 

2. Druggists ®=>5 — Food <S=15 — ^To détermine whether ttiere is misbranding, 

language sliould be given ordinary meaning. 

In determlnlng whether a drug product or article of food Is mlsbrand- 
ed, wlthin Food and Drugs Act, § 8, as amended (Comp. St. § 8724), the 
language used on the label or package Is to be glven the meaning ordl- 
narily conveyed by It to those to whom It Is addressed. 

3. Druggists ^=^5 — Drug product "misbranded" by misrepresentation of cura- 

tive etfect. 

A drug product shlpped In Interstate commerce In bottles contalned In 
cartons, the labels and cartons bearing statements representlng that It 

©:=>For oUier casée see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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was an effective medidne for f reatment ot certain aliments named, where- 
as It contained no Ingrédient whlch could posslbly liave any remédiai 
or bénéficiai effect in treatment of such aliments, as was known to tbe 
shipper, who was tbe manufacturer, held "mlsbranded," within Food 
and Drugs Act, § 8(3), as amended (Comp. St. § 8724[3]). 

[Ed. Note. — For other définitions see Words and Phrases, Second Séries, 
Misbrand.] 

4. Appeal and error ^^'lOSéd) — Admission of misleading évidence in trial 
to court not prejudicial. 

Where issues of fact are tried by tbe court wltbout a jury, and there is 
other évidence wblcb supports the judgment, tbe admission of évidence 
whlch might be subject to objection as tending to mlslead a jury is not 
ground for reversai. 

In Error to the District Court of the United States for the Southern 
District of Texas ; Joseph C. Hutcheson, Jr., Judge. 

Libel by the United States against 141 bottles, more or less, of drug 
products; E. W. Hall, claimant. Judgment of condemnation, and 
claimant brings error. Affirmed. 

Ben Campbell, of Houston, Tex. (Chester H. Krum, of St. Louis, 
Mo., on the brief), for plaintifï in error. 

D. E. Simmons, U. S. Atty., of Houston, Tex. (V. Simonton, Sp. 
Asst. U. S. Atty., on the brief), for the United States. 

Before WALKER, Circuit Judge, and POSTER and CALL, Dis- 
trict Judges. 

WALKER, Circuit Judge. This was a libel by the United States, 
praying that 141 bottles, more or less, of described drug products or 
medicine, be seized for condemnation, and be condemned and sold or 
destroyed. The libel contained allégations to the f ollowing effect : 

Each bottle mentioned was encased by a carton with the foUowing 
printing or label thereon, to wit : 

"A Texas Wonder. Hall's Great Dlscovery. Contains 43% alcohol before 
diluted. 5% after dlluted. Tbe Texas Wonder. Hall's Great Dlscovery, for 
Kldney and Bladder Troubles, Diabètes, Weak and Lame Backs, Rheumatism, 
Gravel, Régulâtes Bladder Trouble in Chlldren. One small bottle Is 2 months 
treatment. Price $1.25 per bottle. E. "W. Hall, Sole Manufacturer, St. Louis, 
Mo." 

There was inclosed in each of the cartons a circular containing the 
foUowing : 

"Louis A. Portner • • • testlfled be began using tbe Texas Wonder for 
stone in the kidneys * • • and tuberculosis of the kldneys as dlagnosed 
by bis physicians. • * * Hc was still using the medicine with wonderful 
results, and bis weight had increased." 

That said label and the said carton, and the circular contained in 
each of said cartons, regarding the curative or therapeutic effect of 
the said drug or medicine are false and fraudulent, in that the said 
drug or medicine contains no ingrédient or combination of ingrédients 
capable of producing the curative or therapeutic effects claimed for it 
as set f orth by the printed matter on said carton, and thereby the said 

^ssFor otlier cases see same topic & KBT-NUMBER in ail Kejr-Numbered Digests & Indexes 
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products are misbranded, in violation of paragraph 3 of section 8 of 
the Food and Drugs Act of June 30, 1906, and the amendments thereof 
(Comp. St. § 8724). Said bottles were shipped in interstate commerce 
in a way described, and as a result of such shipment were, at the time 
of the filing of the libel, in the posses.=ion of a named party in the 
district in which the proceeding was instituted. 

The plaintiff in error intervened, claimed the bottles proceeded 
against, and by answer put in issue material averments of the libel. 
Pursuant to a stipulation of the parties waiving a trial by jury, the 
case was tried by the court without the intervention of a jury. The 
court made findings of fact to the effect that the articles libeled were 
transported in interstate commerce in cartons labeled as alleged, that 
every claim made for the medicine on the carton was false, and that 
the medicine as compounded bas not and conld not hâve the curative 
properties claimed for it ; that the défendant intervener made the 
claims shown on the carton recklessly and without a sincère belief in 
their truth, and that he had actual knowledge that the claims as made 
were false; and that, in so far as the question of false and fraudulent 
misbranding is a question of fact, the medicine as distributed was mis- 
branded falsely and frauciiilently. Based upon such findings of fact 
the court concluded, as a natter of law, that the bottles of medicine 
libeled were falsely and fraudulently misbranded within the meaning 
of the statute, and beciuse thereof were subject to forfeiture and 
condemnation. There was a judgment in pursuance of such findings 
of fact and conclusion of law. The case is hère on exceptions to the 
last-mentioned action of the court, and to rulings on objections to évi- 
dence in the course of the trial. 

[1] Counsel for plaintiff in error in argument made objection to 
the considération by this court of the part of the opinion rendered 
in the case by the District Judge, which was quoted in the brief filed 
by the counsel for the défendant in error. This objection is based, 
not on a claim that there was any inaccuracy in the quotation, but 
on the ground that the opinion of the trial judge is not properly a part 
of the record to be considered by this court. If a provision of a rule 
of this court (rule 14 [150 Fed. Ixxix, 79 C. C. A. Ixxix]), had been 
complied with, a copy of that opinion would hâve been a part of the 
record before us. The objection on the ground stated is without merit. 
Certainly it is not an obstacle to a proper considération of a case by 
an appellate court for it to be authentically informed by an opinion of 
the trial judge of the manner in which the évidence adduced was con- 
sidered by him, and of the reasons relied on to support the conclusions 
he reached. 

[2,3] Language used in the label is to be given the meaning ordi- 
narily conveyed by it to those to whom it was addressed. When so 
read and construed, it amounted to an assertion that the article referred 
to, if used as directed, might be expected to hâve a curative or alleviat- 
ing effect on the classes of ailments mentioned. There was no indica- 
tion of an intention to except any ailment embraced in those classes. 
Evidence adduced showed what were the ingrédients of the article 
called "A Texas Wonder," and that those ingrédients could not, singly 
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or in combination, hâve any remédiai or bénéficiai effect on any ailment 
of the kinds mentioned in the label. The plaintifï in error, the claimant 
below, the manufacturer and distributor of the article, was a witness 
in his own behalf. Admissions made by him showed that he was 
fully aware that his product did not, and could not, hâve any remédiai 
effect on certain well-known kinds of kidney trouble. Evidence dis- 
closed that it was bought and used as a remedy for ailments as to which 
admittedly it was wholly ineffective. It cannot with any plausibility be 
contended that there was an absence of évidence to support a finding 
that the plaintiff in error put the articles in question into the channels 
of Interstate trade, labeled as a cure or remedy for stated classes of 
ailments, when he knew that it was ineffective as to an ailment or ail- 
ments embraced in those classes, and that this was done with actual 
intent to deceive buyers and users of the article. Such a finding was 
enough to support the further conclusion that the alleged label con- 
tained a statement as to the curative or therapeutic effect of the ar- 
ticle referred to which was false and fraudulent, within the meaning 
of the statute. 37 Stat. 416 (Comp. St. § 8724) ; Seven Cases v. Unit- 
ed States, 239 U. S. 510, 36 Sup. Ct. 190, 60 L. Ed. 411, L. R. A. 
1916D, 164. 

[4] It is urged in argument that there should be a reversai because 
of the overruling of objections to the following questions propounded 
by the court to a physician who was a witness for the claimant : 

"I will ask you whether or not such a combination as has been read to you 
as contained in this bottle is recognized by the médical profession generally, 
or any portion of It, as a spécifie for either kidney or bladder troubles, dia- 
bètes, weak and lame back, rheumatism or gravel?" 

"I will ask you whether any physician that you know of would ad vise, and 
I am not speaking with référence to any particular person, but whether, the 
médical opinion crystallized, by discussion and exchange of vlews, would ree- 
ommend for treatment to a person afflicted with kidney trouble, as a great 
discovery or sol vent of that trouble, this thing?" 

"Would it be considered good or bad practice for a physician to glve It to 
a man — from the standpoint of protecting a man's healthî" 

The asking of the first-quoted question was justifiable by the circum- 
stance that the witness, at a preceding stage of his examination, had 
made a statement to the effect that the combination of ingrédients 
which évidence had showed constituted the article in question would 
hâve a definite and spécifie effect on the various organs of the body. 
Certainly it was not improper for the court to seek to ascertain from 
the witness what he meant by that statement. The négative answer 
given by the witness to the question made it plain that he was not to 
be understood as asserting that the combination in question was re- 
garded as a spécifie for the class of ailments for which the label sug- 
gested its use; in other words, that it was specially adapted to hâve 
a bénéficiai effect with référence to such ailments. 

The action of the court in overruling objections to the other ques- 
tions above set out was treated in argument in behalf of the plaintiff 
in error as showing or indicating that the case was tried on the er- 
roneous theory that condemnation of the articles proceeded against 
could be based on opinions of physicians that those articles did not 
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possess the remédiai qualities claimed for them. That the court, in 
asking the questions and in overruling objections to them, was nbt in- 
fluenced by any such erroneous theory, is made plain by the opinion 
lendered. That opinion discloses that it was recognized that the con- 
demnation sought could not be adjudged unless the évidence adduced 
proved (1) that the label's statement in regard to curative or thera- 
peutic effect was f aise ; and (2) that such statement was f raudulently 
made. Falsity in the label's statement of remédiai effect being one 
of the éléments required to be proved, it was not improper to admit 
expert évidence on that issue. On such an issue the opinions of persons 
whose occupation, training, and expérience are such as to make them 
acquainted with the qualities of the ingrédients of the article in question 
is admissible ; and it is permissible to prove that those comprising such 
a class generally regard the ingrédients of an article in question as 
inefïective, singly or in combination, in the treatment of ailments men- 
tioned, and would in practice refrain from using it in such treatment 
because of the recognized futility of doing so. 

It may be assumed that, if the issues of fact had been tried by a 
jury, the objections to one or more of the questions asked might prop- 
erly hâve been sustained as a means of keeping the jury from being 
confused or misled into basing their verdict on legally insufficient évi- 
dence. But when the issues were tried by the court without a jury, and 
there was évidence tending to prove ail that was required to be proved 
to support the judgment rendered, and findings were made in pursuance 
of such évidence, and it is disclosed that the court correctly appre- 
hended what was required to be found to support its judgment, that 
judgment is not to be disturbed, in the absence of the record clearly 
showing erroneous action prejudicially affecting the substantial rights 
of the party seeking a reversai. The conclusion is that the record does 
not show any réversible error. 

The judgment is affirmed. 



CHICAGO, R. I. & P. RY. CO. v. CALLICOTTE.» 

(Circuit Court of Appeals, Elghth Circuit June 1, 1920.) 
No. 5195. 

L Jndgment <ê=>444 — Fraud warranting équitable relief a^inst. 

Where plaintiff, In an action for personal injury, feigned total paralysls 
of his legs as a resuit of his injury, falsely testifying, and causing others 
to testlfy, that It had contlnued from the time of the Injury to that of 
the trial, six months later, and through conspiracy with others fabricated 
a history of the case showing such continuance, and caused to be produced 
a temporary paralysis at the times of examination by médical experts, 
which could not be detected by ordinary médical tests, upon which history 
and examinations the experts based their testimony that the paralysis 
was permanent, and such facts were not known to, or dlscoverable by, the 
défendant until after judgment, against which it had no remedy at law, 
the case held to warrant injunction. 

e=3For other cases see eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
•Reheartng denled Oetober 26, 1920. 
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2. Coarts "Ss^SOS (3) —Fédéral court bas jurîsdictian to enjoin enforcement 
of judgment of state court. 

That a judgment was rendered by a state court does not affect the 
power of a fédéral court of equity to enjoin its enforcement, since the 
injunctlon acts on the party, and not on the court. 

Appeal from the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Suit in equity by the Chicago, Rock Island & Pacific Railway Com- 
pany against George A. Callicotte. Decree for défendant, and com- 
plainant appeals. Reversed. 

John E. Dolman, of St. Joseph, Mo. (Luther Burns, of Topeka, Kan., 
on the brief), for appellant. 

Charles H. Mayer, of St. Joseph, Mo. (K. B. Randolph and Charles 
F. Strop, both of St. Joseph, Mo., on the brief), for appellee. 

Before HOOK, Circuit Jadge, and AMIDON and BOOTH, District 
Judges. 

BOOTH, District Judge. This is a suit in equity seeking to enjoin 
the enforcement ûf a judgment at law and to set aside the judgment. 
The judgment was obtained by Callicotte against the railway company 
in the state circuit court of Buchanan county, Mo., for personal in- 
juries received by him December 28, 1914, while an employé of the 
railway company. The salient points in the history of the litigation are 
as follows: 

Action was commenced by Callicotte in the state court April 5, 1915. 
Verdict was rendered and judgment entered in his favor June 23, 1915. 
On August 7, 1915, a motion for a new trial and a motion in arrest of 
judgment were made and overruled, and on the same day an appeal 
was allowed to the state Suprême Court. On December 6, 1916, the 
bill of complaint in the présent case was filed in the District Court for 
the Western District of Missouri. On July 19, 1917, in the state court 
in which the personal injury case had been tried, a "motion for an order 
in the nature of an application for an order for a writ of error corara 
nobis" was made, by which it was sought to vacate and set aside the 
judgment of June 23, 1915, on the ground that the judgment had been 
procured either through fraud or palpable mistake, or upon conjecture. 
On the same day this motion was overruled, and an appeal taken to 
the Suprême Court of Missouri from the order overruling the motion. 
September 25, 1917, upon the trial of the présent suit in the United 
States District Court a decree was entered sustaining a demurrer by 
the défendant to the plaintiflf' s évidence, and dismissing the bill. In - 
May, 1918, décisions were rendered in the Suprême Court of the state 
of Missouri (204 S. W. 528; Id., 204 S .W. 529) affirming the judg- 
ment entered June 23, 1915, in the state circuit court of Buchanan coun- 
ty, and also aifirming the order of said circuit court in overruling the 
motion of the railway company for a writ of error coram nobis. 

In the complaint in the case at bar plaintiff railway company al- 
lèges that Callicotte fraudulently and falsely pretended to receive in- 
juries at the time of the accident which resulted in permanent paralysis 

€=3For other cases see aame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of his lower limbs ; that at the time of the trial 6i the personal injury 
case in the state court, and prior thereto, Callicotte, being aided by 
coconspirators, f eigned paralysis of his lower limbs, and produced, or 
caused to be produced, an apparent paralysis of his lower limbs ; that 
said feigned paralysis could not be detected by the usual and ordinary 
médical tests used for that purpose, although such tests were in fact 
made by the railway company; that Callicotte testified falsely at the 
trial that said paralysis was genuine, and the resuit of personal in- 
juries; that Callicotte after the accident, both before and for some 
time after the trial, kept himself secreted in his house, so that his true 
condition should not be ascertained; that during said period he had 
perf ect use of his lower limbs, and made use of them at will ; that Calli- 
cotte and his coconspirators, by said fraudulent, deceitful, and feigned 
conduct, caused witnesses to falsely testify at the trial that his lower 
limbs were paralyzed; that Callicotte and his coconspirators caused 
him to be fraudulently exhibited to the jury at the trial as a hopeless 
paralytic; that the court and jury were fraudulently deceived and mis- 
îed by thèse fraudulent acts of Callicotte, and by the false testimony 
of himself and others, who were induced to testify by the false and 
fraudulent acts of Callicotte; that by reason of the close and watchful 
care of Callicotte and his coconspirators the railway company was pre- 
vented f rom discovering his real condition, and did not discover it until 
about January 8, 1916. 

The défendant, Callicotte, in his answer in the présent suit denied 
that he had ever feigned paralysis or produced the same ; denied that 
he had conspired to deceive the court, jury, or défendant railway, and 
denied that he had caused witnesses to testify falsely; denied that 
there was any false testimony on the trial on the part of himself or his 
own witnesses; alleged that the question of false testimony and the 
question of feigned paralysis were issues in the personal injury case 
tried. He âlso set up as défense, by way of adjudication, the proceed- 
ings by the railway company to obtain a writ of error coram nobis. 

At the trial of the présent suit in the lower court the plaintiff rail- 
way company introduced (1) a complète abstract of record in the per- 
sonal injury case; (2) a transcript of the évidence given by Callicotte 
in a case entitled "State of Missouri vs. Callicotte," tried in April, 
1916; (3) oral testimony of numerous witnesses. At the close of the 
plaintiff's case the défendant demurred to the évidence on the ground 
that the same failed to prove facts sufficient to constitutè a cause of 
action, and, as bas already been stated, the demurrer was sustained, 
and a decree entered dismissing the bill. 

It becomes necessary, therefore, to détermine (1) what facts were 
disclosed by the évidence ; (2) whether those facts make a case for the 
équitable relief demanded ; (3) whether such relief can be afforded in 
the fédéral court. 

[1] 1. Among the important facts which are established by the évi- 
dence are the following: That on the trial of the personal injury case 
testimony of plaintiff as to the history of his case was "that since a 
day or two after the accident, a period of more than six months, he had 
been completely paralyzed in his lower limbs; that he had no control 
267 F.— 51 
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over them, or sensation in them" ; that before the trial Callîcotte had 
been examined on behalf of the railway company, and also on his own 
behalf , by several skilled médical men, who made the usual tests to as- 
certain whether paralysis existed as claimed by Callicotte, and the 
tests indicated that he had no control over his legs and no sensation in 
them ; that at the time of thèse several examinations the history of the 
case up to that time was given to thèse doctors either by Callicotte or 
by his regular attending doctor; that this history of the case was a 
material factor in the conclusions drawn by the expert médical wit- 
nesses for Callicotte to the effect that this paralysis would be perma- 
nent ; that one of Callicotte's own médical witnesses who had testified 
for him on the trial of the personal injury case testified on the trial of 
the case at bar on behalf of the railway company to the effect "that 
if in fact Callicotte walked and otherwise used his legs between the 
time of the accident and February, 1915, the time when he exam- 
ined him, it would he his opinion that the paralysis which he found 
in February, 1915, had been produced by artificial means"; that 
Callicotte was not paralyzed, as testified by himself, but in fact had 
the use of his legs, and had actually used them in walking about the 
house and otherwise, during the whole period from the time of the 
accident to the time of the trial and thereafter; that it was admitted 
that Callicotte had had the use of his legs since August 19, 1915, but it 
was claimed that the paralysis disappeared on that date; that Calli- 
cotte, with the aid and understanding of members of his family and his 
wife's family, kept his true condition concealed from the gênerai public 
both during the period between the accident and the trial of the per- 
sonal injury case and thereafter; that he made use of such methods as 
keeping the blinds of his house drawn and the doors locked when he 
was up and about, or by making use of a wheel chair ; that as late as 
January, 1916, he was discovered one afternoon disguised in women's 
clothes, going to a coal shed in his back yard; that he remarked at 
that time, upon being discovered, that "the jig was up"; that Callicotte 
threatened to kill orie of the members of his wife's family if she ever 
gave him away; that the discovery of the fraud was not made until 
long after appeal had been taken from the trial court to the Suprême 
Court, and that discovery was made possible through a falling-out 
among the conspirators. The évidence further established that it is 
possible by the injection of certain drugs to produce and reproduce 
local tempofary paralysis, and that paralysis so produced cannot be dis- 
tinguished from genuine paralysis, except by observation over an ex- 
tended period. 

We hâve hère, therefore, a conspiracy by Callicotte and others (1) to 
prevent his true condition and the history of his case being known ; (2) 
to swear f alsely as to his condition and the history of his case ; (3) to 
produce a false condition and fabricate a false history of the case as a 
basis for testimony by witnesses other than himself. , This conspiracy 
was directed against the défendant, the defendant's witnesses, and cer- 
tain of the plaintiff's own witnesses, and against the court, and jury. 
Its purpose was not merely to présent a false case for plaintiff, but 
also to prevent the défendant company from putting in its own case in 
défense. 
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2. Do the f acts warrant the relief demanded ? The circumstances 
under Which a court of equity will restrain the enforcement of a judg- 
ment on the ground of fraud has been the source of much litigation 
both in the fédéral and state courts. The leading case is U. S. v. 
Throckmorton, 98 U. S. 61, 25 L. Ed. 93, where it was sought to set 
aside a patent alleged to hâve been procured by false testimony and a 
forged instrument of title. The title had been passed upon by a duly 
constituted board of commissioners in 1853. The decree of that board 
had been affirmed by the United States District Court, 1856. The 
bill attacking the title was filed in 1876. Richardson, the original claim- 
ant, was dead. His heirs were not made parties to the suit. In that 
case the court laid down the f ollowing rules : 

"Where, by reason of something donc by the successful party to a suit, 
there was In fact no adversary trial or décision of the issue in the case; 
where the unsuccessful party has been preveuted from exhibitlng fully his 
case, by fraud or déception practiced on him by his opponent, as by keep- 
Ing him away from court, a false promise of a compromise ; or where the 
défendant never had knowledge of the suit, being kept in ignorance by 
the acts of the plaintiff; or where an attorney fraudulently or without au- 
thority assumes to represent a party and conr-lves at his defeat ; or where 
the attorney regularly employed corruptly sells out his client's Interest to 
the other side — thèse and similar cases, which show that there lias never been 
a real contest in the trial or hearlug of the case, are reasons for which a 
new suit may be sustained to set aside and annul the former judgment or de- 
cree, and open the case for a new and a fair hearing." 

But the court said further: 

"The acts for which a court of equity will on account of fraud set aside 
or annul a judgment or decree, between the same parties, rendered by a 
court of compétent jurisdlction, hâve relation to frauds, extrinsic or colla- 
téral, to the matter tried by the first court, and not to a fraud in the matter 
on which the decree was rendered." 

In applying thèse rules to the case under considération the court 
said: 

"The gennineness and validity of the concession » • • produced by 
complainant was the single question pending before the board of commis- 
sioners and the district court for four years. It was the thing, and the 
only thing, that was controverted, and it was essential to the decree. To 
overrule the demurrer to this bill would be to retry, twenty years after the 
décision of thèse tribunals, the very matter which they tried, on the ground 
of fraud in the document on which the decree was made." 

The decree of the lower court sustaining a demurrer to the bill and 
dismissing it on the merits was affirmed. 

Vance v. Burbank, 101 U. S. 514, 25 L. Ed. 929, was a suit to set 
aside a patent and a townsite entry for fraud, consisting of false tes- 
timony. A demurrer was sustained to the bill and an appeal taken. 
In the course of its opinion the court said : 

"The operative allégation in this bill is of false testimony only. That 
testimony Scott had full opportunity of meeting. Eehearings were grante(? 
him when the case seemed to require it, and he took ail tne appeals the law 
gave. • * * As to the alleged fraud in the description of the compromise 
Une, it is sufficient to say that, according to the bill, this fraud, if it in fact 
existed, was discovered long before the contest in the land department, and if 
it had any importance in the case the amplest opportunity was given to 
show the error and get relief against the agreement." 
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The Throckmorton Case was cited and followed. 

Pacific Railroad Co. v. Missouri Pacific Ry., 111 U. S. 505, 4 Sup. 
Ct. 583, 28 L. Ed. 498, was a suit to set aside a decree of foreclosure 
against the plaintiflf railroad, on the ground that no real défense has 
been made in the foreclosure suit on account of the unfaithful conduct 
of the solicitor and directors of the plaintifï in carrying out an alleged 
fraudulent scheme. The lower court had sustained a demurrer to the 
bill. This was reversed, with directions to overrule the demurrer. The 
Throckmorton Case was cited with approval. 

The case of Moffat v. U. S., 112 U. S. 24, 5 Sup. Ct. 10, 28 L. Ed. 
623, was a suit by the United States to cancel two patents for land, 
on the ground of fraud, the fraud being that the patentées were ficti- 
tious persons, and the documents had been fabricated by the register 
and receiver of the land office. In affirming a decree for the govern- 
ment the court in its opinion said : 

"A strenuous effort Is made by counsel to bring thèse cases withln the doc- 
trine declared in U. S. v. Throckmorton, 98 TJ. S. 61, and Vance v. Burbank, 
101 U. S. 514, but without success. • * * Hère oflîcers, constituting a 
spécial tribunal, entered Into a conspiracy ; and the frauds consist of docu- 
ments which they had fabricated, and presented with their judgment to those 
having appellate and supervisory authorlty in such matters; and thus a 
flctitious proceeding was imposed npon the latter as one which had actually 
taken place. It was a fraud upon the jurisdiction of the oflacers of the Land 
Department at Washington, and not the mère présentation to them of doubt- 
ful and disputed testimony." 

Arrowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 L. Ed. 630, 
was a suit attacking an order of sale made by a probate court in the 
State of Ohio. The sale was alleged to hâve been fraudulently made 
by the guardian of an infant. The court below sustained a demurrer to 
the bill. Counsel for appellees in their brief cited the Throckmorton 
Case, but the court in its opinion made no mention of it. In its opin- 
ion the court said : 

"Whlle there are gênerai expressions in some cases apparently asserting a 
contrary doctrine, the later décisions of thls court show that the proi)er Cir- 
cuit Court of the United States may, without controUing, supervlsing, or 
annulllng the proceedlngs of state courts, give such relief, in a case llke the 
one before us, as is consistent with the prlnciples of equity;" citing Barrow 
V. Hunton, 99 U. S. 80, 25 L. Ed. 407. 

Continuing, the court quoted with approval from Johnson v. Waters, 
111 U. S. 640, 667, 4 Sup. Ct. 619, 634 (28 L. Ed. 547) : 

"In such cases the court does not act as a court of review, nor does It in- 
quire into any Irregularities or errors of proceeding In another court; but it 
will scrutinize the conduct of the parties, and, if it flnds that they hâve been 
guilty of fraud In obtaining a judgment or decree, it will deprive them of the 
beneflt of it, and of any inéquitable advantage which they hâve derived 
under it." 

The decree of the court was reversed, with directions to overrule the 
demurrer. 

Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870, 
was a suit brought to enjoin the enforcement of certain judgments, on 
the ground that they had been obtained by false testimony, and by 
testimony as to the contents of a letter which plaintifï claïmed either 
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never existed or was a forgery. Judgments had been obtained in the 
State court of Louisiana, and the bill to obtain relief from the judg- 
ments was also brought originally in the state court, and a preliminary 
injunction obtained. Thereaf ter plaintiff in the suit filed a pétition and 
bond for removal to the fédéral court. The state court denied the re- 
moval, and proceeded to try the case, denying relief to the plaintiff, 
dissolving the preliminary injunction, and ordering judgment on the 
bond in favor of the défendant. The plaintiff appealed to the Suprême 
Court of Louisiana, where the appeal was dismissed for want of juris- 
diction. The plaintiff then appealed to the state court of appeals of 
Louisiana, which affirmed, with certain modification, the judgment 
of the state district court. The plaintiff then prosecuted a writ of 
error to the Suprême Court of the United States. The court in its 
opinion said: 

"After the flUng of the pétition for removal, aecompanled by a sufladent 
bond, and alleglng that the controversy was whoUy between citizens of différ- 
ent States, the state court was without authorlty to prcceed further If the 
suit, in its nature, is one of which the Circuit Court of the United States 
could rightfully take jurisdiction." 

The court next held that a Circuit Court of the United States, in the 
exercise of its equity powers, and where diverse citizenship gives juris- 
diction over the parties, may deprive the party of the benefit of a judg- 
ment f raudulently obtained by him in the state court if the circumstanc- 
es are such as would authorize relief by a fédéral court, if, the judg- 
ment had been rendered by it, and not by a state court, as a decree to 
that effect does not operate upon the state court, but upon the party. 
In the course of its opinion the court used the foUowing language (141 
U. S. 596, 12 Sup. Ct. 64, 35 L. Ed. 870) : 

"It is the settled doctrine that 'any fact which clearly proves it to be against 
conscience to exécute a judgment, and of which the injured party could not 
hâve availed himself in a court of law, or of which he might hâve availed 
himself at law, but was prevented by fraud or accident, untnixed with any 
fault or négligence in himself or hls agents, will justlfy an application to a 
court of chancery,' " citing numerous cases, and among them the Throckmor- 
ton Case 

The court further said : 

"While the court, upon final hearing, would not permit Mrs. Marshall, being 
a party to the actions at law, to plead ignorance of the évidence introdueed 
at the trial, it might be that relief could be granted by reason of the fact, 
distlnctly alleged, that some of the necesaary proof establishing the forgery 
of the letter was dlseovered after the judgments at law were rendered, and 
after the légal delays within which new trials could hâve been obtained, and 
could not hâve been dlseovered by her sooner. It was not, however, for the 
state court to disregard the right of removal upon the ground simply that 
the averments of the pétition were insuflScient or too vague to justlfy a court 
of equity in granting the relief asked. The suit being, in its gênerai nature, 
one of which the circuit court of the United States could rightfully take 
cognizance, It was for that court, after the cause was docketed there, and upon 
final hearing, to détermine whether, under the allégations and proof, a case 
was made which, according to the established principles of equity, entitled 
Mrs. Marshall to protection against the judgments alleged to hâve been 
fraudulently obtained." 



806 267 FEDERAL BEPORTEB 

The judgqient of the , state court was accordingly reversed, and the 
cause remandfd, with directions that the state district court set aside 
âll orders made after filing the pétition and bond for removal. 

There was. at one time a question in the lower courts whether Mar- 
shall V. Holmes did not qverrule or modify the Throckmorton Case, 
and the Circuit Court of Àppeals of the Seventh Circuit attempted to 
certify a question, in the case of Graver v. Faurot, to the Suprême 
Court, for the purpose of having the apparent conflict determined. 
The Suprême Court, however, dismissed the certificate, on the ground 
that to answer the question was practically to pass upon the whole case. 
See Graver v. Faurot (C. C.) 64 Fed. 241 ; Id., 76 Fed. 257, 22 C. C. 
A. 156; Id., 162 U. S. 435, 16 Sup. Ct. 799, 40 L. Ed. 1030. As to 
the views of the Circuit Court of Appeals of the Second Circuit, see 
U. S. V. Gleeson, 90 Fed. 778, 33 C. C. A. 272. 

That the Suprême Court of the United States does not regard the 
Marshall Case and the Throckmorton Case as being in conflict is shown 
by the fact that each of the cases has been followed with approval 
■by that court in its subséquent décisions. As illustrations, see U. S. v. 
Beebe, 180 U. S. 343, 349, 21 Sup. Ct. 371, 45 L. Ed. 563 ; Greena- 
meyer v. Coate, 212 U. S. 434, 29 Sup. Ct. 345, 53 L. Ed. 587; Simon 
V. Ry., 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492. And that the 
rules laid down in the Throckmorton Case have been followed by both 
fédéral and state courts repeatedly, see Nelson v. Meehan, 155 Fed. 
1, 83 C. C. A. 597, 12 L. R. A. (N. S.) 374, where the Circuit Court 
of Appeals of the Ninth Circuit coUects and reviews a large number 
of the cases, both state and fédéral. 

The inquiry, therefore, remains, in the case at bar, whether the facts 
take it out of the rule announced in the Throckmorton Case. 

In Hilton v. Guyot, 159 U. S. 113, 207, 16 Sup. Ct. 139, 160 (40 L. 
Ed. 95), a case involving primarily the question of the impeachment of 
a foreign judgment, the court in its opinion again announced the rule in 
the Throckmorton Case, but in slightly différent language, as f ollows : 

"It has often, Indeed, been declared by thls court that the fraud whlch en- 
tltles a party to Impeach the judgment of one of our own tribunals must be 
fraud extrlnslc to the matter trled In the cause, and not merely consist in 
false and fraudulent documents or testimony submltted to that tribunal, and 
the truth of whlch was contested before it and passed upon by it." 

From the multitude of cases in which relief has been granted in 
equity against judgments at law on account of fraud, we cite a 
f ew as illustrative : 

In the case of Graver v. Faurot, supra, the fraud which was at- 
tàcked, and which was held sufBcient to justify relief in equity, was 
the interposition of a false answer, under oath, in a suit in equity, 
which had caused the plàintifï to go no further with the suit, which 
had been dismissed at the instance of the défendant upon introducing 
the sworn answer in évidence. 

In Lehman v. Graham, 135 Fed. 39, 67 C. C. A. 513, the fraud con- 
sisted in a conspiracy by which judgment had been taken against Gra- 
ham on a notç given by him as collatéral, though he had theretofore 
paid the original debt in fuU. 
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In Pickens v. Merriam, 242 Fed. 363, 155 C. C. A. 139, the fraud 
consisted in deliberate omissions of assets from the inventory and ac- 
counts on the part of an administrator in a probate proceeding which 
had gone to final decree. The court in its opinion, after citing the 
Throckmorton Case, said : 

"Because of the conduct of the défendants In conceallng the facts concern- 
ing the estate, it appears (hat there has been no adversary trial or décision 
^jpon thèse Issues ; and we flnd nothlng in the proceedings or decree of the 
superior court of Los Angeles county, as set up in the bill of complaint, to 
estop the complainants from having thèse matters inquired into, and the ques- 
tion of the aileged fraud determined by the court." 

An interesting early case is that of Océan Insurance Co. v. Fields, 2 
Story, 59, Fed. Cas. No. 10406. That was a case where suit was brought 
to set aside a judgment obtained upon a policy of insurance on a ship, 
it being claimed that the judgment had been obtained by fraud. It 
appeared from the bill that the défense of fraud had been set up 
in the action at law, but it also appeared that the fraud set up and 
tried was fraud in "casting away the ship," where as the new fraud 
aileged in the bill was in "boring holes in her bottom," and it was 
aileged that the latter fraud. was not known until after the judgment. 
Demurrer to the bill was overruled by Justice Story. 

In Young v. Sigler (C. C.) 48 Fed. 182, the fraud consisted of a con- 
spiracy by plaintiflf and one of two joint trespassers • against him, 
by which a judgment should be obtained for the benefit of both con- 
spirators against the remainmg joint trespasser. A settlement had 
been made by the plaintiiï with one of the joint trespassers, and this 
had been concealed until after judgment had been obtained against 
the other. 

In Daniels v. Benedict (C. C.) 50 Fed. 347, the fraud consisted in a 
conspiracy on the part of certain agents of the husband, Daniels, by 
which his wife was induced to agrée to the entry of a decree of di- 
vorce, on the ground of désertion ; but the decree, in fact, was obtain- 
ed on the ground of adultery, testimony being introduced in the absence 
of the wife. 

In Graves v. Graves, 132 lowa, 199, 109 N. W. 707, 10 h. R. A. 
(N. S.) 216, 10 Ann. Cas. 1104, the fraud consisted in concealment of 
assets and false swearing in relation to property owned by the husband, 
in the trial of a divorce case. 

In Nugent v. Railway, 46 App. Div. 105, 61 N. Y. Supp. 476, the 
fraud consisted in a conspiracy between plaintiff's attorney and certain 
witnesses, by which they were induced to commit perjury, in testifying 
that they were eyewitnesses to a certain accident resulting in a Person- 
al injury suit. 

In Taylor v. Railroad, 86 Tenn. 228, 6 S. W. 393, the fraud consist- 
ed in suing and taKmg judgment a second time upon certain bonds 
which had already been put in judgment, but which had been thereafter 
stolen. 

In Wonderly v. Lafayette County, 150 Mo. 635, 51 S. W. 745, 45 
L. R. A. 386, 73 Am. St. Rep. 474, the fraud consisted in concealment 
of the real ownership of certain bonds, so that suit might be brought on. 
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them in a fédéral court on the ground of diverse citizenship. The court 
in its opinion said: 

"The scheme was a fraud on the court whose jurlsdictlon was betrayed, and 
a fraud on the défendant who was tricked out of its défense. True, the state- 
ment in the pétition in that suit that Owings, a citizen of Illinois, was the 
owner of the bonds, Is a statément which, uuder falr conditions, might hâve 
been traversed, and the plaintiflf put to his proof. But there were no such fair 
conditions there. The fact that that statément was false was known only 
to the plaintiff and Owings and they concealed it for the purpose of preventiug 
défendant from making that défense. Not only was the true ownership of 
the bonds known to them, but the false appearanoe of ownership was a fact 
of their own création, concocted for the pnrpose of deceiving the court into en- 
tertalning a case which, if the truth appeared, it would hâve rejected on the 
ground that It had no jurisdiction." 

The cases cited by défendant wherein relief was denied which 
hâve not already been reviewed are the f oUowing : 

Pico V. Cohn, 91 Cal. 129, 25 Pac. 970, 27 Pac. 537, 13 L. R. A. 336, 
25 Am. St. Rep. 159, which was a case where the fraud complained of 
was perjury pure and simple. The Throckmorton Case was cited and 
followed. 

Hudgens v. Baugh (D. C.) 225 Fed. 899, was a case where the fraud 
attacked was not between the plaintiflf and défendant in the bill, but a 
fraud practiced on the plaintiff by a third party. The court said: 

"It is not allçged nor suggested that the défendant in this action, the plain- 
tiff in the action at law, practiced any fraud on the complainants, whereby 
they were prevented from making a full défense." 

In Ross V. Wood, 70 N. Y. 8, 12, the fraud attacked was perjury 
simply. The court in its opinion said : 

"There was no suppression of évidence by the plaintiff in the former action, 
or ignorance on the part of the présent plaintiff of any fact materlal to the 
controversy, and ail the évidence which is now within his reach was produced 
or might hâve been produced on that trial, and was equally compétent then 
as now." 

In Mayor v. Brady, 115 N. Y. 599, 608, 22 N. E. 237, 239, the fraud 
attacked was thus described by the court in its opinion : 

"The entire grlevance of the plaintiff, when reduced to its simplest form of 
statément, consists of a complalnt that Its own surveyor bas classiâed certain 
excavations as earth, which should bave been described as rock, and the 
measure of the relief demanded is that the court make a classification which 
the contract.requlres the surveyor to make." 

And again (115 N. Y. 618, ?2 N. E. 243) : 

"The plaintiff must be considered négligent in not discoverlng and availing 
itself of Its défense, upon the trial of the action, resulting in the judgments 
referred to." 

In Railway Co. v. Ingram, 85 111. 172, a bill was filed in equity 
for a new trial at law, on grounds of false and fraudulent testimony, 
and that évidence to that effect had been discovered since the trial. The 
bill was dismissed because it was not accompanied by afïidavits of wit- 
nesses by whom the new évidence would be given. 

In Railroad v. Mirrielees, 182 Mo. 126, 81 S. W. 437, the fraud at- 
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tacked was perjury by the plaintiff in the law action. The court in its 
opinion said: 

"The only fraud propounôfed or suggested Is thls alleged false testimony 
glven by the then plaintiff in the case. * • • There Is no avennent of any 
artifice, trlck, promise, or f raudulent conduct of the said plaintiff whereby the 
Company was in any manner decelved or luUed Into security or by any means 
prevented from obtaluing testimony to rebut the said évidence of plaintiff." 

In Hamilton v. McLean, 139 Mo. 678, 688, 41 S. W. 224, 226, the 
fraud attacked was false testimony and a forged deed introduced in 
the action at law, and the case was held to be within the rule in the 
Throckmorton Case, the court adding, as to the perjury : 

"It does not appear • • ♦ that plaintiff was prevented by any Inter- 
position of défendants from showlng that fact, If true, in the partition suit." 

Hamilton v. McLean, 169 Mo. 51, 68 S. W. 930, was a second suit 
between the same parties, on the same cause of action as in 139 Mo. 
The resuit was the same. 

The facts in thé case at bar hâve been already stated, and^ the 
question arises wherein lay the fraud. Was it simply in the false 
testimony at the time of the trial that plaintiff was permanently 
pâralyzed? By no means. The fraud consisted also in a concoct- 
ed history of the case, to wit, that plaintiff a few days after the ac- 
cident became pâralyzed, and remained se continuously thereafter 
up to the time of the trial, a period of more than six months. The 
continuance of the paralysis for a period of more than six months was 
one of the most important factors on which ail of the médical men, 
both for plaintiff and défendant, based their conclusions. We may dis- 
regard the question whether at the several times of the examinations 
of plaintiff he was artificially pâralyzed by drugs or feigned paralysis 
through self-control. We may even assume that he had true paralysis 
on thèse several occasions if possible, but the fact remains that in the 
intervais he had the use of his legs, and had been seen and known to use 
them on many occasions. Yet this true history of the case was, by a 
conspiracy, concealed from the défendant; the false history of the 
case was given to the various doctors for the défendant, and even to 
one of the plaintiff's own doctors, either by the plaintiff himself or by 
another of his doctors. On this false and fraudulent foundation thèse 
médical experts rested their conclusions. In other words, they were 
induced by trickery to testify directly opposite to what they would un- 
doubtedly hâve testified had they known the truth. The jury was 
deceived ; the court was deceived ; the witnesses many of them were de- 
ceived — ail by this conspiracy and fraud, a fraud consisting not merely 
in the testimony of plaintiff on the trial, but also in this concocted plan 
outside of court, pursuant to which a false history of the case was 
made up and proclaimed. By this fraud the witnesses for défend- 
ant, and one at least of the witnesses for^ the plaintiff, were led to 
give entirely différent testimony from what they would hâve given 
but for this fraud. The examination tests on the plaintiff himself 
and the history of the case were the two main factors on which the 
experts rested their conclusions. Had thèse experts been caused to 
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trlakÈ tests Oii a real paralytic fraudulently substituted in place of 
plaintiff, no one would hesitate to say that the fraud was extrinsic 
and collatéral; yet to substitute a false history of the case in place 
of the true one, by déception and conspiracy, was equally an extrin- 
sic and collatéral f f àud, and did "not merely consist in false and 
fraudulent documents or testimony submitted to the tribunal and 
the truth of which was contested before it and passed upon by it," 
as the rule was stated in the case of Hilton v. Guyot, supra. In our 
judgment the facts take the case out of the rule announced in the 
Throckmorton Case and restated in the Hilton Case. 

Ail of the éléments essential to a good cause of action in equity are 
présent in the case. In National Surety Co. v. State Bank, 120 Fed. 
593, 56 C. Ç. A. 657, 61 L. R: A. 394, this court stated those éléments as 
f ollows : 

"The indispensable éléments of such a cause of action are : (1) A Judgment 
whîch ought not, in equity and good conscience, to be enforced; (2) a good 
défense to the alleged cause of action on which the judgment Is fouudt-d; (3) 
fraud, accident, or mistake which prevented the défendant in the judgment 
iiom obtainlng the beneflt of his défense; (4) the absence of fault or négli- 
gence on the part of the défendant; (5) the absence of any adéquate remedy 
at law." 

As to the last élément, it is to be noted that at the time of the trial 
in the court below, appeals were pending in the Suprême Court of Mis- 
souri f rom the original judgment, and also from the order denying the 
writ of error coràm nobis. This condition of aflfairs — the possibility 
that the plaintiff company might obtain relief at law in the state court in 
the original case — apparently had considérable influence, and properly 
so, in causing the trial court to deny relief in the présent suit. But 
the remedy at law has now been exhausted and yet the merits of the 
company's application for relief hâve not been passed upon in the state 
courts, the Suprême Court of Missouri holding (Callicotte v. R. R., 204 
S. W. 528; Id., 274 Mo. 689, 204 S. W. 529) that the lower court had 
no jurisdiction to entertain a motion for a writ of error corara nobis 
after the term and while an appeal from the original judgment was 
pending in the Suprême Court ; and holding, f urther, that, on the ap- 
peal from the judgment, relief from the alleged fraud could not be 
granted in the Suprême Court because that court was restricted to the 
record in the case as made at the trial. One of the judges in concurring 
stated that he did so on the ground that relief in equity was not pre- 
cluded by their décision. Relief in the présent équitable suit is, we con- 
clfide, not barred by the proceedings in the state courts. 

[2] 3. That the judgment against which relief is sought was ren- 
dered in the state court is not material. In cases of this character 
the injunction acts not on the court rendering the judgment, but on 
the party. Arrowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 
h. Ed. 630; Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. 
Ed. 870; McDaniel v. Traylor, 196 U. S. 415, 25 Sup. Ct. 369, 49 L. 
Ed. 533; Simon v. Railway, 236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 
492; Graver v.Faurot, 76 Eed. 257, 22 C. C. A. 156; Nat. Surety Co. 
V. State Bank, 120 Fed. 593, 56 C. C. A. 657, 61 h. R. A. 394; Lehman 
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V. Graham, 135 Fed. 39, Q C. C. A. 513; Union Ry. Co. v. 111. Cent. 
Ry., 207 Fed. 745, 125 G. C. A. 283 ; N. W. Port Huron Co. v. Babcock, 
223 Fed. 479, 139 C. C. A. 27. 

Decree dismissing the bill is reversed, with instructions to grant the 
injunctive relief prayed for. 



THE SUSQUEHANNA. 
THE SCHUYLKILL. 

(Circuit Court of Appeals, Second Circuit. June 9, 1920.) 

Nos. 201, 202. 

1. Maritime liens ^=!>W — Statute as to repairs gnives no lien for reconstruc- 

tion of vessel. 

Act Juue 23, 1910, S 1 (Comp. St. $ 7783), giving to any person furnish- 
ing repairs, supplies, or other necessarles, includlng the use of dry dock or 
marine railway, to a vessel, a maritime lien enforceable by suit in rem, 
fteW not to give à lien for reconstruction of vessels under contract and 
involving large expense, nor to architects employed to malie the plans and 
superintend the worli. 

2. Admiralty <S=>11 — Contract for reconstruction of used vessel is maritime. 

Contracts for reconstruction of vessels long in use and for making the 
plans and superlntending the work of reconstruction are maritime. 

3. Admiralty '®=>25 — Objection to jurisdiction in rem may be waived. 

Where a suit in rem is brought on a maritime contract, the claimant 
may waive objection to the form of suit, and a decree may be rendered 
against him, although the rigbt to a lien is not establlshed. 

4. Admiralty <&==>66 — Suit in rem may be chaiiged by amendment to suit in 

personam. 

Where in a suit in rem on a maritime contract objection to jurisdiction 
In rem is sustained by either the trial court or appellate court, libelant 
may be permitted to amend by praying judgmeut in personam against 
the owner and asking for the usual citation. 

Appeals froto the District Court of the United States for the Eastern 
District of New York. . 

Suits in admiralty by Harry G. Smith and Eugène L,. Smith against 
the Steamship Susquehanna, the Susquehanna Steamship Companyi, 
claimant, and against the steamship Schuylkill, the Schuylkiir Steam- 
ship Cojnpany, claimant. Decrees for libelants, and claimants appeal. 
Affirmed against claimant of the Susquehanna, and reversed as to the 
Schuylkill, with leave to amend libel. 

Cass & Apfel, of New York City (Alvin C. Cass, of New York City,; 
of counsel), for the Susquehanna. 

BuUowa & Bullowa, of New York City (H. L. Cheyney^ of New 
York City, of counsel), for the Schuylkill. 

Thomas C. Burke, of Buffalo, N. Y., and Robert M. McCormick, 
of New York City, for appellees. 

Before WARP, ROGERS, and HOUGH, Circuit Judges. 

fi=»Foi other cases see same tople &. KEY-NUMBBR in ail Key^Numbered Dlgests & Indexai 
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WARD, Circuit Judge. Ha;Ty G. Smith and Eugène L. Smith, 
naval architects and marine surveyors, were epiployed by the owners 
of the lake steamers Susquehanna and Schuylkill to furnish plans and 
spécifications for their altération, so as to fit them for océan naviga- 
tion and to superintend the making of the said altérations by Buffalo 
Dry Dock Company. The principal work was in lengthening the steam- 
ers. Thèse libels were filed against the steamers, respectively, to cover 
an alleged balance due in the case of the Susquehanna of $5,741.93 
and of $6,020.41 in the case of the Schuylkill, and the usual stipulations 
for value were giveii to release them. 

The claimant of the Susquehanna answered that there was no mari- 
time lien for the libelants' services, or for a large part of them, and that 
they were entitled to receive nothing because they grossly failed in 
the performance of their duty to the claimant by permitting the Dry 
Dock Company to make overcharges at least to the amount of $200,- 
000. The claimant of the Schuylkill excepted to the libel on the 
ground that it did not set f orth f acts sufficient to constitute a maritime 
lien against the steamer. 

Judge Chatfield overruled the exceptions, on the ground that the 
steamer was and had long been a duly enrolled vessel when the work 
was donc, and that there was a lien for the libelant's services under 
thé Act of June 23, 1910, altho'ugh they were ordered by the owner in 
the home port. 

Judge Garvin found that the contract was that the libelants should 
be paid 3 per cent, on the cost of the altérations, that no maximum limit 
was fixed, and that the libelants performed their work in a satisfactory 
manner in accordance with the contract. Althoueh the time employed 
and the actual cost greatly exceeded the expectations of ail concerned, 
he found that the claimant in each case continued to pay bills as ren- 
dered by the Dry Dock Company, and to pay the libelants commissions 
long after what they now say was the agreed limit of cost had been 
exceeded. We agrée with him in thèse conclusions. 

From the decree entered in f avor of the libelants, both claimants took 
appeals. At the trial the claimant of the Susquehanna declined to ex- 
cept to the jurisdiction of the court ; its counsel saying : 

"As far as the Susquehanna Is concerned, we do not raise the jurisdiction 
In this court. We yield to the jurisdiction of the admiralty court, either on 
express promise, or quantum meruit, or in any other way." 

And no error was assigned in relation to jurisdiction nor was the 
question argued in this court. The claimant of the Schuylkill per- 
sisted throughout that there was no liability in rem. It would be use- 
less to go over the many disputes as to facts which the District Judge 
has found in favor of the libelants, as we think rightly, and we there- 
fore confine ourselves to the questions of law only. 

[1] The first is the construction of the act of 1910 (Comp. St. §§ 
7783-7787). Section 1 reads as foUows: 

"That any person furnlshing repairs, supplies, or other necessaries, Includ- 
ing the use of dry docli or marine rallway, to a vessel, whether toreign or 
domestlc, upon the order of the owner or owners of such vessel, or of a person 
by him or them authorized, shall hâve a maritime lien on the vessel which 
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may be enforced by a proceeding In rem, and It shall not be necessary to allège 
or prove that crédit was given to the vessel." 

The purpose of this section was to alter the then existing presumption 
that repairs, supplies, or other necessaries ordered by the owner in 
any port or by the master in the home port were furnished on the crédit 
of the owner, in the absence of proof that crédit was given to the ves- 
sel. The act gave a maritime lien in such cases on the vessel enforceable 
in rem for repairs, supplies, and necessaries ordered by the master or 
by a person authorized by him, without the necessity of proving that 
crédit was given to the vessel. The work done by the Dry Dock Com- 
pany in this case was more in the nature of reconstruction than of re- 
pairs. It was not of a kind that owners of shipyards would undertake 
without being fully advised of the security they were going to.have for 
payment. Contractors for such work did not need the same protection 
as did small dealers. The fact that the use of dry docks or marine 
railways was included in express terms seems to us to justify a strict 
construction of the act. 

[2] The work done by the Dry Dock Company and by the libelants 
were both maritime in character. The contract was not to build the ves- 
sel, which would be nonmaritime (People's Ferry Co. v, Beers, 20 How. 
393, 15 L. Ed. 961), but to lengthen existing vessels which had long 
been employed in navigation. If the Dry Dock Company had been 
required to prépare the plans and spécifications, the expense would hâve 
been a part of the maritime contract. In the case of a third person 
employed by the claimants to do so, and to superintend the work done 
under it, the services would be equally maritime. • 

[3] It seems to us that, though the libelants' services do not fall 
within the language of the act of 1910, they may be enforced against 
the Susquehanna, because the claimant has deliberately agreed to ac- 
cept the jurisdiction of the court. This is not a case of giving juris- 
diction by consent over a subject-matter of which the court has not 
jurisdiction. The cause of action is maritime, within the jurisdiction 
of the court, and the claimant merely waives an objection to the en force- 
ment of it by a form of procédure against his property. He acquiesces 
in the court's jurisdiction over the thing belonging to him, just as he 
might over his person, though not properly served with process. It 
would certainly be sticking in the bark to compel a libelant in a suit in 
rem to begin a new suit in personam, notwithstanding that the claim- 
ant consented to hâve his rights determined in the suit in rem. 

[4] But the considérations are différent when the claimant insists 
upon his objection to jurisdiction in rem. The pToper practice, if the 
objection is sustained in the District Court, was laid down by Judge 
Addison Brown in The Monte A. (D. C.) 12 Féd. 331 : 

"This Ubel should therefore be dlsmlssed as against the vessel, • • • 
and the surettes upon the bond given upon her release should be dlscharged, 
but without préjudice to any application by the libelant, within 10 days, to 
amend the Ubel by praying jndgment against the owner, who has heretofore 
appeared and answered herein, and for the usual citation against him, and 
after due service thereof, or his voluntary appearance, the cause to be heard 
upon the proofs already taken, and such addltional proofs as either party may 
désire to add." 
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When the objection has been overruled in the District Court, but 
upon appeal sustained in this court, the libelant should hâve leàve to 
make the same application hère. It foUows that the hbelants are en- 
titled to a decree against the claimant of the Susquehanna, its sureties 
being discharged, and that their libel against the Schuylkill be dismissed, 
unless on or before July 15th they apply to the senior Circuit Judge 
to amend by including a prayer for a decree against the owner in 
personam and for the usual citation against it. 



UNITED STATES, to Use of MENDENHALL et al. T. PBARSON et al. 

(Circuit Court of Appeals, Nlnth Circuit. September 7, 1920.) 

No. 8440. 

Contracts €=='198(5) — Subcontractor held not required to excavate portion? 
left to suppiy dirt to cover subséquent structures. 

Where a subcontract for excavation for govemment réclamation Pro- 
ject, not only referred to the plans and spécifications in the original con- 
traçt, but also expressly required the work to be donc pursuant to the 
direction of the govetnment englueers, and the contracter was not required 
to complète omitted embankments ieft for subséquent structures, the sub- 
contractor was not required to return and excavate portions of the 
canal left by direction of the engineers to fumish dirt to flU the em- 
bankmehts over structures completed after the original excavation was 
made. 

In Error to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by thé United Statesj for the use and benefit of John Men- 
denhall and others, against Alexander Pearson and another. Judg- 
ment for use plaintîffs, and défendants bring error. Affirmed. 

Gunn, Rasch & Hall, of Helena, Mont., and James Lanagan, of San 
Francisco, Cal., for plaintiffs in error. 

J. H. McDonald, of Provo, Utah, Mclntire & Murphy, of Helena, 
Mont , and John B. Clayberg, of San Francisco, Cal., for défendants in 
error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This action was brought by the défendant in 
error in the court below to recover of the plaintiff in error Alexander 
Pearson, doing business under the name of Pearson Construction Com- 
pany, the sum of $3,687.58, with interest thereon at the rate of 8 per 
cent, per annum from June 15, 1917, with costs of suit, being the 
allégea balance due the plaintiff in the case from the défendant, for 
certain work done by the plaintiff as subcontractor under a contract 
that the défendant to the action had theretofore entered into with the 
United States. The case shows that on October 19, 1916, the plaintif! 
in error entered into a contract with the government, agreeing, under 
penalty pf a bond executed by the United States Fidelity & Guaranty 

^ssFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Company as security for the performance of the contract, to construct 
and complète certain earthwork and structures, laterals and sublat- 
erals, specifically described in schedules 1, 2, 3, and 4, and on laterals 
43A and 50A of the Flathead réclamation project, in the state of 
Montana. The subcontract did not embrace any of the structures, 
openings for laterals, or emplacements, but included only excavation 
work specified in 50A and sublaterals specifàed in schedule 3. It in 
terras referred to the original contract, the provisions of which were 
expressly made applicable to the subcontract, in so far as pertinent. 

The contention that the contract between Pearson and the United 
States was only referred to in the subcontract for the purpose of show- 
ing what the plans and spécifications were that the Mendenhall Bird 
Company agreed to comply with is contrary to the express terms of the 
subcontract, declaring that the subcontractor should do the work there- 
by agreed to be performed under and pursuant to "the direction of the 
engineers" of the government. It is obvious, therefore, that the dé- 
cision of the Suprême Court in the case of Guerini Stone Co. v. Carlin 
Construction Co., 240 U. S. 264, 36 Sup. Ct. 300, 60 L. Ed. 636, in 
no wise sustains the contention. The original contract required that 
ail of the work thereby provided for should be performed under the 
direction and orders of an engineer for the government and his sub- 
ordinates, which requirement, of course, entered into and became a 
part of that in suit. 

Since the excavation work that the subcontractors agreed to do pre- 
ceded the making of the openings and the building of the structures 
embraced by the principal contract, and since the entire work was 
by both contracts made subject to the supervision, direction, and 
control of the government engineers, necessarily the subcontractors 
were precluded from excavating such portions of the canal and laterals 
as the engineers determined should be left until the time arrived for 
the building of the structures and the making of the required openings. 
The contract itself in its fiftieth paragraph declared: 

"Wben canal excavation précèdes the building of structures, openings shall 
be left In the embankments at the sites of the structures, and, except when 
the construction of the structures is included in the contract, the contractor 
wiU not be required to complète such omitted embankments." 

The necessity for this was thus explained by the chief engineer, 
Mr. Crowe, in his testimony : 

"On our work, we Une up our organlzation so as to move dirt but once. We 
make the flUs from the cuts wherever practicable, wherever possible. When a 
structure is to be placed, we leave the ground in that vicinity untouched, 
wlthout any work on it until the structure is completed. Then that dirt is 
moved out of that excavation and put on top of the structure. There is a fiU 
on top of the structure. The structure is a device placed in the dltch 
to distribu te the water more readily than could be distributed, if It were not 
there. In order to bave the water running through the dltch thèse had to be 
removed. In this instance they were removed by Mr. Pearson — the- Pearson 
Construction Company. Necessarily they must hâve been removed before 
they finished their work on August 14, 1917. The plaintiffs Mendenhall Bird 
Company had completed their work at the time I accepted it. I wouldn't bave 
accepted it if it were not." 
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And again: 

"Where a sublateral Is put In — a concrète structure — the top wlU come up 
level with the bank of the dltch ; that Is, the head wall. We also excavate 
about two feet below the bottom of the dltch In the base of the foundation 
for his concrète structure on the small structures, and on large structures we 
excavate deeper, of course. A small structure would be from 18 inches to 
4 feet deep. The large structures run up to 10 feet. Dlrt taken ont of the 
plugs Is put on top of this concrète structure. The head wall of the struc- 
ture cornes up to the top of the embankment, and there is a pipe or box that 
cornes through the bank of the dltch. The dlrt that Is removed in order to 
put in the headgates is the dlrt that we put on top of the structure, and then 
we go to the bottom of the dltch to make the rest of the flU. If we hâve a 
structure that Is 10 feet wide to put In, we leave suflacient dlrt in the plug 
to cover the structure. As to whether that would requlre a 10-foot plug, it is 
apt to be 30 feet long. Some of thèse fllls are 10 feet hlgh, and the eut mlght 
only be a 2-foot eut. 

"Q. Now, isn't It a fact that the man who dlgs the canal is supposed to dig 
ail the dlrt that he possibly can in the canal without interfering with the 
stakcs showing the location of that structure? A. The fact that the stakes 
are there is slmply of secondary importance. The fact that the dlrt Is there 
with whlch to make the embankment is the point, and that is why we requlre 
that plug to be left there, and we are only going to move that dlrt once; 
we are not going to let thèse contractors take that out and remove that; we 
are only going to move that dirt once. Our contract says they must leave a 
hole In the embankment." 

The évidence in the case shows that the dirt left in the canal by 
direction of the engineers, and indicated by stakes placed by them, 
necessary for the making of the required fills and embankments, were 
called "plugs," and that such dirt was left by the subcontractors by 
order of the engineers for the purposes stated, and was subsequently 
removed by the contractor in pursuance of his contract with the gov- 
ernment. It shows that the subcontractors had three "outfits" at work 
in their undertaking, the last of which "pulled out" June 7, 1917, leav- 
ing the "plugs" of dirt that hâve been referred to remaining in place. 
They were not subject to removal by the subcontractors for the sim- - 
pie reason that the engineers, as both contracts authorized them to do, 
directed that they remain for subséquent use when the structures and 
openings should be built and made. The évidence shows, too, that 
the "plugs" were not included in the estimâtes made by the engineers 
of the work by the subcontractors to be paid for by the original con- 
tractor, and it shows further that the latter so understood the matter 
and made no objection to paying the subcontractors for the work 
actually performed by them, on éiny such ground. The testimony 
to that effect is undisputed, and, the évidence presenting no issue of 
fact for the détermination of the jury, we are of the opinion that the 
court below was quite right in directing a verdict for the plaintifï in 
the case in accordance with the estimate of the governnfent engineer, 
with interest from the time the amount became due. 

The judgment is affirmed. 
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J. & S. FERGUSON v. LÏLE (two cases). 
In re G. S. BAXTER & CO. 

(Circuit Court of Appeals, Fifth Circuit. June 29, 1920.) 

Nos. 3534, 3549. 

1. Limitation of actions ®=146(3) — Signed statement of indebtedness by 
creditor sufficiently "signett" acknowledgment to rranove bar. 

A statement of indebtedness furnished on request of a creditor, pre- 
pared and slgned with the name of the debtor, by hls bookkeeper, and de- 
Uvered to the debtor, who In turn dellvered It to the creditor, held sufla- 
cient acknowledgment under elther Gen. St. Fia. § 1717, or Code Civ. Proc. 
K. T. § 395 ; the statement being "slgned" by the debtor, for by dellver- 
Ing It to the creditor the debtor adopted it in its entlrety Includlng the 
signature. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Sign.] 

Z. Bankruptcy <g=324 — Creditor entitled to interest owii^; wlien pétition is 
flled. 

Under Bankruptcy Act, § 63a (1) being Comp. St. § 9647a (1), a crédi- 
ter is entitled to inelude in his clalm interest owlng at the time of fillng 
of the pétition. 

Appeal and Pétition to Superintend and Revise from the District 
Court of the United States for the Southern District of Florida; R. 
M. McCall, Judge. 

In the matter of G. S. Baxter & Co., a partnership, bankrupt; H. 
Lyle, trustée. J. & S. Ferguson appeal from an order of the District 
Court, and also pétition to revise. Reversed and remanded, with direc- 
tions. 

See, also, 250 Fed. 307. 

E. J. L'Engle and Wm. K. Jackson, both of Jacksonville, Fia., for 
appellants and petitioners. 

Telfair Knight and Lee Guest, both of Jacksonville, Fia., for ap- 
pellee and respondent. 

Before WALKER and BRYAN, Circuit Judges, and HUTCHE- 
SON, District Judge. 

BRYAN, Circuit Judge. On January 23, 1918, G. S. Baxter & Co., 
a partnership, and the individual partners, consisting of G. S. Baxter, 
W. Frazier Jones, and Walton Ferguson, Jr., of New York, Florida, 
and Connecticut, respectively, were adjudged bankrupts upon a péti- 
tion in involuntary bankruptcy filed December 7, 1917. After the 
adjudication appellants filed and proved their claim, which was based 
upon promissory notes and open accounts, and which amounted to 
$599,277.65. There is no controversy either as to the justice or the 
amount of the claim. However, a considérable portion of it is barred 
by the statute of limitations. In Florida the statutory period on the 
notes is five years and on the open accounts is three years, while in 
New York it is six years on both. This claim accrued in New York. 
The trustée relies upon the Florida statute of limitations. Appellants 
insist that, if either statute be applicable, it is thàt of New York ; but 

^=9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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they seek to avoid both statutes of limitations upon the ground that 
the bankrupt firm acknowledged the îndebtedness in writing. 

[1] On July 31, 1917, the bankruists, in compliance with a request 
therefor by appellants, furnished a statement from their books and 
entitled it "Bills Payable— J. & S, Ferguson, July 31, 1917, by G. S. 
Baxter & Co." This statement covered the entire indebtedness of the 
bankrupts to appellants, including items from October, 1909, to the date 
thereof. A member of the bankrupt firm instructed its bookkeeper to 
prépare the statement, which she did, and delivered it to him, or to 
his son, who in turn delivered it to appellants. The entire statement 
was typewritten, except the words "by G. S. Baxter & Co.," and 
they were in the handwriting of the bookkeeper, and were written into 
the statement by her before she delivered it to her employers. 

The référée held that the proof submitted by appellants was insuffi- 
cient to take the case out of the statute of limitations, and appHed 
the Florida statute, which resulted in the réduction of the claim by 
the amount of $120,577.65. He also declined to allow any interest, 
and certified to the District Court for review the f oUowing questions : 

(1) Are the claims of J. & S. Ferguson controlled by the statute of 
limitations of the state of New York, or of the state of Florida? 

(2) Does the list of bills payable attached to the amended claim, 
and filed in évidence as af oresaid, constitute such a. new promise 
or acknowledgment as will toll the statute of limitations? 

(3) Are claimants entitled to be allowed interest on their claims ? 
The District Court denied the pétition for review and affirmed the 

order of the référée. By appeal, and by pétition to superintend and re- 
vise, appellants seek reversai of the order of the District Court. 

The conclusion we hâve reached as to the sufficiency of the acknowl- 
edgment renders it unnecessary to consider the first question certified. 
Section 1717 of the General Statutes of Florida is as follows: 

"Every acknowledgment of, or promise to pay a debt barred by the statute 
of limitations, must be In writing and signed by the party to be charged." 

Section 395 of the Code of Civil Procédure of New York is to 
the same efïect. It is the acknowledgment, and not the promise, that 
is relied upon by appellants. We think the court below erred in holding 
this acknowledgment insufficient. In our opinion, the proof showed 
a compliance with the requirements of the statutes above quoted and 
cited. The creditors requested of the debtors a written statement of 
their indebtedness, and in pursuance of that request the statement was 
furnished. It can make no différence that the statement was prépared 
by the bookkeeper, because, after its préparation, it was delivered 
fj the bankrupts, and by them in turn delivered to the créditer. The 
statement furnished by the bankrupts constitutes a clear, unconditional 
admission of the indebtedness, and was undoubtedly sufficient to con- 
stitute an acknowledgment under the laws of New York. Manchester 
v. Braedner, 107 N. Y. 346, text 349, 14 N. E. 405, 1 Am. St. Rep. 
829; In re Lorillard, 107 Fed. 677, text 679, 46 C. C. A. 553. 

In Wetzell v. Bussard, 11 Wheat. 309, 6 L. Ed. 481, the gênerai rule 
is stated as follows : 
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"An ùnqualified admission that the debt Is due at the tlme has always been 
held to remove the bar created by the statute." 

The statement was signed within the meaning of the statute. By 
delivering it to appellants the bankrupts adopted it in its entirety, in- 
cluding the signature. Liberman v. Gurensky, 27 Wash. 410, 67 Pac. 
998; In re Deep River National Bank, 73 Conn. 341, 47 Atl. 675. 
What constitutes a signing has arisen more frequently in cases involv- 
ing the statute of frauds, under which the signing shown hère would 
be sufficient. 

The statute under considération, in so far as it requires the writing 
to be signed, is identical with the statute of frauds ; it was enacted for 
a like purpose, and therefore should be given a similar construction. 

[2] The court below erred also in refusing to allow interest. Un- 
dcr sections 63a(l) and 65e of the Bankruptcy Act (Comp. St. §§ 
9647a[l], 9649e), creditors are entitled to interest owing at the time 
of the fîHng of the pétition. 

The case is therefore reversed and remanded, with directions to 
allow the whole of the claim of appellants, together with interest to 
the date of the filing of the pétition in bankruptcy. 



WELSH V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. June 2, 1920.) 
No. 215. 

1. Criminal law <@=»1092(4) — Time for settling MU of exceptions. 

A District Judge is without authority to glgn a blll of exceptions after 
expiration of the term and any extensions, and after the cause has been 
removed by writ of error to the Circuit Court of Appeals. 

2. Criminal law <S='1090(1) — ^Errors appearîng on record reviowable without 

bUI of exceptions. 

Bill of exceptions is not necessary to authorize Circuit Court of Appeals 
to consider errors appearing on the face of the record. 

3. War <S=15 — Construction of Trading with the Enemy Act. 

Trading with the Enemy Act Oct. 6, 1917, S 3(c), being Comp. St. 1918, 
Comp. St. Ann. Supp. 1910, § 3115%b(c), deflnes two separate offenses; 
First, brlnglng in or sending ont of the United States a letter in any other 
way than in the reguiar course of lonil ; and, second, sending out of the 
United States in any way a communication intended for an enemy or ally 
of enemy. 

4. Indictment and information ®=129 (1) — Offense and attemi>t to commit Buch 

offense may be charged in separate counts. 

A complète offense and an attempt to commit the offense may be charged 
in separate counts, when relating to the same transaction. 

5. Arrest <&=71 — Letter as instrument of crime may be seized from person. 

Where défendant was arrested in commission of a felony by bringing a 
letter into the United States in violation of Trading with the Enemy Act 
Oct. 6, 1917, S 3(c), being Comp. St. 1918, Comp. St. Ann. Supp. 1919, S 
3115V2b(c), it was lawful to seize such letter from his person as an in- 
strument of crime. 

<g=oFor other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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In Error to the District Court o£ the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Thomas Welsh. 
Judgment of conviction, and défendant brings error. Affirmed 

See, also, 247 Fed. 239; 250 Fed. 309. 

Martin Conboy, of New York City (Edwin N. Moore, of New York 
City, of counsel), for plaintiflf in error. 

Francis G. Cafïey, U. S. Atty., of New York City (James W. Os- 
borne, Sp. Asst. Atty. Gen., of counsel), for the United States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The défendant Welsh was convicted of 
violatirlg section 3, subd. (c), of the Trading with the Enemy Act of 
October 6, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
31 15VL'b[c]). The indictment contained two counts, the first charging 
him with willfully attempting to bring into the United States from a 
foreign country, to wit, England, a certain tangible form of communica- 
tion, to wit, a certain letter, and the second count charging him with 
willfully bringing in the same letter! April 5, 1918, the case was tried 
and the défendant convicted upon both counts and sentenced to im- 
prisonment for a year and a day in the United States penitentiary at 
Atlanta, Ga. 

[1] December 31, 1919, long after the term and ail extensions of 
it had expired, and some 20 months after the cause had been removed 
by writ of error to this court, the trial judge signed the bill of excep- 
tions. He was without any jurisdiction to do so under thèse circum- 
stances, and we can consider no exception taken at the trial. Jennings 
y. Railway Co., 218 U. S. 255, 31 Sup. Ct. 1, 54 L. Ed. 1031. 

[2] But the writ of error does permit us to consider any errors 
appearing on the face of the record, because no exception is necessary 
to save them. Moline Plow Co. v. Webb, 141 U. S. 616, 623, 12 Sup. 
Ct. 100, 35 L. Ed. 879; Nalle v. Oyster, 230 U. S. 165, 33 Sup. Ct 
1043, 57 L. Ed. 1439; Denver v. Home Saving Bank, 236 U. S. 101, 
35 Sup. Ct. 265, 59 L. Ed. 485. 

[3] Section 3, subd. (c), reads: 

"It shall be nnlawful • • • (c) for any person (other than a person In 
the service of the United States govemment or of the government of any na- 
tion, except that of an enemy or ally of enemy nation, and other than such 
persons or classes of persons as may be exempted hereunder by the Président 
or by such person as he may direct), to send, or take out of, or bring into, 
or attempt to send, or take out of, or bring into the United States, any letter 
or other writing or tangible form of communication, except in the regular 
course of the mail ; and It shall be unlawful for any person to send, take, or 
transmit, or attempt to send, take, or transmit out of the United States, any 
letter or other writing, book, map, plan, or other paper, picture, or any telegram, 
cablegram, or wlreless message, or other form of communication Intended for or 
to be delivered, directly or indirectly, to an enemy or ally of enemy : Provided, 
however, that any person may send, take, or transmit out of the United States 
anything herein forbidden if he shall first submit the same to the Président, or 
to such offlcer as the Président may direct, and shall obtain the license or 
consent of the Président, under such rules and régulations, and with such 
exemptions, as shall be prescrlbed by the Président." 
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Section 16 (section 3115i/^hh) reads: 

"Whoever shall willfuUy violate any of the provisions of this act • • • 
shall, upon conviction be flned not more than $10,000, or, if a natural person, 
imprisoned for not more thau ten years, or both." 

December 19, 1917, the défendant demurred to the indictment on 
the ground that it charged no crime under the act, because it did not al- 
lège that the letter in question was "intended for or to be delivered di- 
rectly or indirectly to an enemy or ally of enemy." Judge Mayer cor- 
rectly overruled the demurrer, holding that the section covers two of- 
fenses: First, the bringing in or sending out of the United States 
such a letter in any other way than "in the regular course of mail"; 
and, second, the sending out of the United States in any way a com- 
munication intended for an enemy or ally of enemy. The description 
of each of thèse offenses is prefaced by the words "It shall be unlaw- 
ful," indicating that they are distinct. The first covers any letter or 
tangible communication whatever, and the second only such communi- 
cations as are intended for an enemy or ally of enemy. 

[4] On the same day the défendant moved to quash the indictment 
on the ground that the counts were inconsistent, because he could not 
be at the same time guilty of an attempt to bring in and of açtually 
bringing in the letter. But it is proper to charge the complète offense 
and an attempt to commit the offense in separate counts, when relating 
to the same transaction. 22 Cyc. 397. The motion was properly denied. 

[5] December 27, 1917, the défendant filed a pétition for the re- 
turn of the letter, on the ground that it was seized on his person without 
any search warrant, in violation of the Fourth and Fifth Amendments 
of the Constitution. Judge Augustus N. Hand denied the pétition. (D. 
C.) 247 Fed. 239. It showed that défendant was arrested when com- 
mitting a f elony — i. e., an offense punishable by imprisonment for more 
than one year (section 335 of the Pénal Code ^) — and the letter taken 
was the instrument of crime, the very thing which the act prohibited 
f rom being brought into the United States except by mail. It was the 
right and duty of the government to seize it, just as it would seize bur- 
glars' tools found on a defendant's person when arrested. 

The judgment is afRrmed. 

» Comp. st. { 10609. 
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GRONEB V. BABCOCK PBINTING PBESS MFG. CO. 
In re MOORE. 

(Circuit Court of Appeals, Fourth Circuit. July 6, 1920.) 
No. 1788. . 

1. Banbrnptc}' ®=»188(2) — Trustée is subséquent llenholder as against im- 

properly recorded obligation. 

Trustée in bankruptcy Is entltled to the rights of a subséquent llen- 
holder as agalnst an Improperly recorded obligation. 

2. Banlcruptcy <S=>188(2) — Contract providing for installment payments lield 

not recorded, so as to give priority. 

Where a so-called lease contract, under whlch the seller dellvered a 
prlnting press to the bànkrupt, showed that the cash was not to be pald, 
and the notes were not to be glven until the new press was dellvered, etc., 
but the date of delivery v^àâ not flxed, so that the date and maturity of 
the notes was uncertain and Incapable of ascertainment from the face of 
the contract, the docketing of such contract In the office of the corpora- 
tion court, together with a description Of the terms of payment, whlch was 
erronèous, did not take It out of the terms of Code Va. 1904, § 2462, de- 
claring giich contracts to be void as to purchasers and credltors wlthout 
notice until the docketing of a . mémorandum showing amounts due and 
when payable, etc.; henee the trustée of the bànkrupt, who occupies the 
position of a subséquent liçn créditer, Is entltled to the proceeds from the 
sale of the press as agalnst the seller. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; EdmUnd Waddill, Jr., Judge. 

In the matter of the bankruptcy of Elwood F. Moore, trading as the 
Minter-Moore Printing Company. J. A. C. Groner, trustée, appeals 
from a judgment in favor of the Babcoek Printing Press Manufactui- 
ing Company, whichclaimed a préférence to the proceeds of the print- 
ing press. Reversed. 

T. D. Savage, of Norfolk, Va., for appellant. 

D. Lawrence Groner, of Norfolk, Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. Elwood F. Moore, doing business as 
Minter-Moore Printing Company, was adjudicated a bànkrupt Sep- 
tember 23, 1918. Among the assets which came into the hands of J. A. 
C. Groner, trustée, was a printing press and othcr property, on which 
there was due by the bànkrupt $1,298, under a contract with the Bab- 
coek Printing Press Manufacturing Company; that corporation being 
referred to in the contract as the lessor and Moore as the lessee. The 
contract was as foUows with respect to payment of the purchase money : 

"The lessee does lease of the lessor upon the express terms and conditions 
hereinaiter mentioned for the period of thirty-six (36) months: [Property de- 
scribedj delivered and ereoted in press room, ready for power, and valued at 
$2,350.00, and the said lessee hereby agrées to pay to said lessor a total rental 
of twenty-three hundred and flfty dollars ($2,350.00) as follows: 29x42" bed 
drum cylinder Potter printing press, with ail parts belonging thereto, as It 

. /"or other cases see same toplc & KBY-NUMBER in al! Key-Numbered Dlgests & Indexe» 
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Btands in press room, at No. 307 Brewer St., Norfolk, Virginia, free from ail 
incumbrances valued at $100.00, $400.00 in cash when said preaa is in good 
running order in the press room, and the residue of the rent above reserved 
and mentioned during the term of thia lease to be evidenced by promissory 
notes of the lessee bearing interest at six per cent., as listed and numbered 
below, and the payment of thèse notes Is to be decmed and taken as payment 
of said rent : One note at 1 month, No. 1, $50. One note at 2 months,. No. 2, 
$50" — (continulng the list of 36 notes each for $50, except the last which 
was for $100, at 36 months). 

[1, 2] By section 2462 of Code of Virginia of 1904 such a contract 
is void as to purchasers and creditors without notice — 
"until and except from the time that a mémorandum of said writing. settlng 
forth the date thereof, the amount duc thereon, when and how payable, and 
a brief description of said goods or chattels, be docketed in the clerk's office 
of the circuit or corporation court of the eounty or corporation in whlch said 
goods or chattels may be." 

The District Court held that the contract had been docketed as re- 
quired by the statute, and that the Babcock Company was entitled to be 
paid from the proceeds of the sale of the property in the hands of the 
trustée in bankruptcy occupying the position of a subséquent créditer. 

It is évident from the expressions in the contract we hâve italicized 
that the cash was not to be paid and the notes were not to be given 
until the new press was delivered and set up in running order. The 
date when this was to be donc was not fixed, and therefore the date 
and the maturity of the notes were uncertain and incapable of ascer- 
tainment from the contract. On May 18, 191,8, the clerk of the corpo- 
ration court of the city of Norfolk docketed the contract, describing 
the terms of payment as f ollows : 

"Four hundred. dollars ($400.00) cash, and balance is evidenced by notes ot 
even date, payable at the Seaboard National Bank, Norfolk, Virginia, as fol- 
lows to wit: Fifty dollars ($50.00) per month for thirty-flve (35) months 
each, and one hundred dollars ($100.00) per month for thirty-sixth (36th) 
month, wlth interest at six per cent. (6%) per annum until paid in full." 

The 36 notes were actually made June 15, 1917, payable in séries for 
36 months from that date. Thus it appears that no date of maturity of 
the notes was fixed by the contract, or ascertainable from it, and that 
the statement of the maturity in the docketing was not only unwarrant- 
ed by the contract, but contrary to the actual facts. It fo'lows inev- 
itably that the case falls under National Cash Register Co. v. Burrow, 
110 Va. 785, 67 S. E. 370. The trustée of the bankrupt, occupying the 
position of a subséquent lien creditor, is therefore entitled to hold the 
proceeds of the property against the appellee claiming under contract of 
sale not docketed as required by the statute. 

Reverscd. 
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GENERAL ELECTRIC CO. v. INDEPENDENT LAMP & WIRE CO., Inc. 

(District Court. D. New Jersey. June 29, 1920.) 
No. 648. 

1. Patents ®=»82— Patentée entitled to beneflt of earlier application. 

In se far as an earlier application disclosed any Invention contained in 
a patent subsequently issued, the patentée is entitled to the filing date of 
the earlier application. 

2. Patents <S=>338 — 1,082,933, for improvement in tungsten and methods for 

making filaments, held valid. 

Patent No. 1,082,933, for improvements In tnngsten and methods for 
making the same for use as filaments in incandescent lights, held valid, 
showing invention, and not having been anticipated ; the patent dlsclosing 
a method of rendering ductile tungsten which had previously been con-, 
sldered a nondiictile and brittle métal. 

3. Patents <@==>328 — 1,082,933 not invalid as claimlng a principle. 

The Coolidge patent. No. 1,082,933, for improvements in tungsten and 
methods for making the same for use as filaments in incandescent elec- 
tric lamps and other purposes, which is the pioneer patent for process for 
making ductile tungsten, is not invalid as claimlng a principle. 

4. Patents ®=>328 — 1,082,933, daims 33 and 34, for wrougbt tungsten, not in- 

valid. 

The Coolidge patent. No. 1,082,933, clalms 33 and 34, for wrought tung- 
sten, are not invalid ; the inventer having discovered a new substance ana 
the claims being to cover the product, tungsten previously having been 
regarded as nonductile. 

5. Patents <S=»328— 1,082,933, daim 14, for process for forming a body of 

tungsten powder, valid. 

Coolidge patent. No. 1,082,933, claim 14, for process for forming a body 
of tungsten powder, conta ining additional materlal which will prevent 
coarse crystalllzation at high température, etc., and then subjecting It to 
hot mechanical worklng, held valid ; not being anticipated. 

6. Patents <S=>317 — Former infringement held to warrant decree enjoining 

future infringement. 

Although défendant showed that it had ceased part of Its infringement 
of a patent, yet where there had undoubtedly been infringement, and It 
had seeured the pateijt process from one of complainant's former employés, 
held, that It was proper to enjoln future infringement. 

In Equity. Bill by the General Electric Company against the In- 
dependent Lamp & Wire Company, Incorporated. Decree for com- 
plainant. 

See, also, 244 Fed. 825. 

Howson & Howson, of New York City (Frederick P. Fish and Hu- 
bert Howson, both of New York City, and Albert G. Davis and Alex- 
ander D. Lunt, both of Schenectady, N. Y., of counsel), for plaintiflf. 

Cornélius C. Billings and Livingston Giflford, both of New York 
City, and John M. Coit, of Washington, D. C, for défendant. 

MORRIS, District Judge. The plaintiff, General Electric Com- 
pany, by its bill charges Independent Lamp & Wire Company, Incor- 
porated, the défendant, with infringement of United States lettera 
patent No. 1,082,933, granted December 30, 1913, to plaintiff, as as- 
signée of William B. Coolidge, for improvements in tungsten and 

(S=9For otber cases see same toplc & KEY-NUMBSR ia ail Key-Numbered Digests & Indexe* 
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methods of making the same for use as filaments of incandescent elec- 
tric lamps, and for other purposes. The application for the patent in 
issue was in part a continuation of prior applications by Coolidge, filed 
July 2, 1906, October 6, 1909, February 23, 1910, and August 15, 1910. 
[1,2] The défenses are invalidity of the patent and noninfringe- 
ment of certain claims. The spécification states: 

"My invention comprises a new incandescent lamp filament of drawn wire 
made from the métal tungsten and a process of producing the same. » • • 
The wire produced by my invention bas found varions other applications. 
* • * So also the new material of which the wlre consista, fully worked 
ductile tungsten, has in other mechanical forms a wide varlety of useful appli- 
cations. Further, an ineidental, but valuable, new product is found at an In- 
termediate stage of my process. • * * " 

Touching the discovery the spécification says: 

"I bave discovered a process by which tungsten bodies, when prepared un- 
der certain conditions, as will be hereinaf ter more fully descrlbed, can be me- 
chanically worked, as by hammerlng, swaging, rolling, and drawing, and bave 
further discovered that, when this mechanical worklng is carried on whlle the 
métal is heated to températures within certain maximum and minimum Umits, 
and is continued long enough, sucb bodies wiTl be converted from their original 
crystalline character to a condition having ail the characteristics of a ductile 
métal. In other words, the repeated hot working so changes the métal that it 
acquires lensile strength, and also becomes pliable and ductile at ordinary or 
room températures, and if the mechanical working is carried sufSciently far, 
and under proper conditions, the tenslle strength of the métal may become 
equal to or greatef than that of the best steel. I hâve thus not only devised a 
new process by which it has become possible to work tungsten, as by hammer- 
lng it or rolling It into the deslred form, and by drawing it into fine, strong 
wire, but I bave also produced by the opération of this process a new product, 
viz. wrought tungsten, and, if the process be carried far enough, ductile 
tungsten, a material having properties and utilities différent from those of any 
prëviously known substance. When it is deslred to produce from this material 
an incandescent lamp filament, or any other body which in normal opération 
is to be operated at hlgh températures, I use a spécial mode of préparation in 
order to minimize the tendency of the tungsten to revert to a brittle crystal- 
line form. When this crystalUzation becomes excessive, the crystals may, in 
the case of a filament, become so large as to extend across the entlre section 
of the filament, and thereupon the sections mày move laterally upon each 
other and produce the condition known as 'ofCsetting.' " 

The claims are for process and product. Typical claims are : 

"1. The process of producing tungsten having a fibrous structure which con- 
sists In repeatedly hot working a crystalline body of tungsten until the crystal- 
line structure is broken down and a fibrous structure developed." 

"24. A wlre formed of ductile tungsten. 

"25. An incandescent electric lamp having a filament of drawn tungsten 
wire." 

The history of tungsten for upwards of a century after its dis- 
covery in 1781 is brief and monotonous. It does not occur native in 
nature, but is found in certain ores, as wolfram and scheelite. Its ores 
exist in abundance in ail parts of the world. The métal is isolated as a 
heavy steel gray to black powder, having a fusing point of about 3,200 
to 3,350 degrees Centigrade. Since discovery it has been almost con- 
stantly under the inquiring eye of chemist and metallurgist. Large 
quantities of tungsten and its compounds hâve long been used in al- 
loys, such as tungsten steel, and in chemical compounds. It was well 
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known that it possessed certain properties that would make its use 
greatly bénéficiai, particularly to the electrical art. As a powder, how- 
ever, it was not capable of beirig so used as to make its désirable pro- 
perties availablè. Owing to its high spécifie gravity, it was also 
thought désirable for projectiles. From the beginning of the nine- 
teenth century efforts were made to cast it, reduce it to plates, or draw 
it into wires ; but, with, certain possible exceptions which will be here- 
inafter considered, it was with frequency and uniformity pronounced 
hard, brittle, unworkable, and honductile. As late as 1903 Sir Robert 
Hadfield, a leading metallurgist, in a paper read before the British 
Iron & Steel Institute, said:' 

"As far as we know, the métal tungsten, Uke chromium, is not malléable. 
If an absolutely pure métal could be obtained, possibly thi? statement might 
hâve to be modifled ; but the purest forms whlch the author bas been able to 
obtain possess hardness, ' brlttleness, and are not ductile, either in the ordi- 
nary or heatèd condition." 

In 1904 two Austrians, Just and Hanaman, succeeded in making a 
tungsten filament, not by drawing, but by mixing the fine tungsten 
powder into a wet paste, with starch or sugar to açt as a binder, 
squirting the paste into a thread, drying and baking the threads, hang- 
ing up each thread in an atmosphère of moist hydrogen, passing elec- 
tric current through it, whereby the carbon in the binding material 
was removed by the oxidizing action of the moisture in the hydrogen, 
and the particles of tungsten sintered or softened and stuck together 
until the threads became consolidated into filaments, which, though 
exceedingly brittle, were usable in incandescent lamps. This was the 
first practical use ever made of the métal tungsten, pure and unalloyed. 
The patent for this invention was sustained in General Electric Co. v. 
Laco-Philips Co., 233 Fed. 96, 147 C. C. A. 166. The advantages of 
tungsten as an incandescent lamp filament are due chiefly to its ex- 
tremely high melting point "and its low vapor tension at high tempéra- 
ture ; that is, it may be heated well up towards its melting point, even 
in a vacuum, which generally helps volàtilization, without giving off 
vapor sufficient to cause appréciable détérioration, though the lamp be 
burned hundreds of hours. The Just & Hanaman filament, brittle 
though it was, brought about the enormous advantage of diminishing 
the power necessary for a given illumination to approximately one- 
third of the amount formerly required, and produced a whiter light. 

The révolution in the art caused by the Just & Hanaman invention 
was described by Judge Mayer in his opinion in the case above refer- 
red to. But, notwithstanding their advantages, the Just & Hanaman 
filaments had many shortcomings. They had to be made in short loops 
or hairpin shaped sections, of which several were required for a single 
lamp. They could not be made with sufficient précision to meet definite 
voltage requirements. They were exceedingly fragile. They broke 
in great numbers in manufacture, in shipment, and through vibration 
when in use. Though Just & Hanaman gave to the world the tungsten 
lamp, they did not advance the art, if art there was, of working tungs- 
ten. They did not work it. They did not even discover that it was 
susceptible of being worked. They did not give to it any new artificial 
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properti'es or characteristics. They did not make it pliable or ductile. 
Chemists and metallurgists continued to say that tungsten, whether 
cold or hot, was neither , malléable nor ductile ; that it could not be 
drawn into wires. For instance, in "The Petty Metals, Titanium, 
Tungsten, Molybdenum," by Truchot, published in 1905-06, it is said: 

"Like chromium, tungsten is not malléable or ductile, whettier cold or hot. 
TVhen pure, it ia hard and brittle." 

In Roscoe & Schorlemmer's Treatise on Chemistry, revised by Sir 
H. E. Roscoe, F. R. S., and Dr. A. Harden, in 1907, it was stated : 

"The purest forms of tungsten at présent obtalnable are hard and brittle, 
and are not ductile, either at ordlnary températures or when heated." 

Even as late as 1910, in "Illumination and Photometry," by Prof. 
Wickenden, of the Massachusetts Institute of Technology, this state- 
ment occurs: 

"The metallurgy of tungsten is very complex, and the métal, when reflned, is 
nonductile." 

Consequently a problem remained to be solved. It was said: 

"The élimination of this excessive brittleness is the crus of the tungsten 
lamp problem." 

The spécifie problem was how to make ductile a métal naturally and 
normally nonductile. To the solution of this problem the lamp manu- 
facturers in Europe and America bent their every energy. Coolidge 
solved it, and produced wrought tungsten, or "Coolidge métal," hav- 
ing properties difïering most radically from those of the normal or 
natural tungsten métal. Tungsten is nonductile ; ' Coolidge métal is 
remarkably ductile. Tungsten is absolutely brittle at ordinary tem- 
pératures ; Coolidge métal is pliable and flexible. Tungsten is fragile 
and easily broken; Coolidge métal is stronger than steel. The new 
métal is so ductile it may be drawn into wires uniforra in quality miles 
in length; it is so flexible that it can be tied in a knot or used as a 
thread to sew on buttons ; its tensile strength mày run as high as 600,- 
000 pounds per square inch, while the tensile strength of steel piano 
wire, the material next in strength, is only about 400,000 pounds to the 
square inch. 

The announcement of the Coolidge achievement caused much com- 
ment. The United States Geological Survey Report for 1910, "Minerai 
Resources of the United States," published in 1911, says: 

"No important new uses for tungsten came to the notice of the Survey dur- 
ing the year, but sucû wonderful Improvements were made in the manufacture 
of tungsten Incandescent electric lamp filaments as to make their use amount 
almost to a new oné. The General Electric Company so developed the draw- 
Ing of tungsten Into fine wire that, as now made, it is about as strong as steel 
wire. This bas made possible, not only the shipping of tungsten lamps with a 
very small loss from breakage of the filament, but raîlroad trains, and auto- 
mobiles now carry tungsten incandescent electric lamps. To rallroads this 
means a very great saving in electric power, with a conséquent lessening of 
the weight of storage batteries used or a lengthening of their period of service 
per charge ; or It means that a smaller dynamo will light the trains. • ♦ • 
The tôughening of the filament has also made more practicable lamps of large 
candie power. Tungsten lamps are now used almost everywhere that electric 
lightlng is used." 
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Ntimerous other publications spoke of it in the highest terms. Prof. 
Thompson testified: 

"The advantage given by the ductile tungsten wlre of Coolidge which mlght 
be briefly referred to a» 'Coolidge métal,' Is an avoidance of brittleness in 
manufacture; the filament being handled Uke any fine wlre, wound on a 
frame or properly looped, with only its ends attached to fhe wires leadlng 
through the glass of the lamp for electric carrent, instead of, as in the sin- 
tered fllamem, in the forms used involving a number of joints, two for each 
loop or bent portion. Another advantage, which is of great value, is that 
whereas, with a slntered filament, which preceded the Coolidge wire, it was 
more or less of an accident whether the lamp came out with its proper voltage 
ratlng or not, while with the Coolidge wire it is the practice to eut a definite 
length of wlre for a given voltage and mount it in the lamp. The making 
of the sintered filament lamp was like shooting at a target, with occaslonal 
bull's-eyes. The making of the Coolidge ductile ïungsten lamp was as if the 
target was every time reached by a dead shot in the center. * • ♦ The 
whole Incandescent lamp manufacture was revolutlonized by the Coolidge duc- 
tile tungsten filament, without loss of those advantages which had already 
been secured in incandescent lighting by the sintered filament. • * * It 
has aiso given rise to a new form of incandescent lamp, known as the half- 
watt or gas-fiUed incandescent lamp, in which the filament is a tiny close 
coil of tungsten wire, mounted and used as an illuminant, and surrounded by 
an inert gas, such as nitrogen or argon, enabling the consumption of energy 
for a given candie power, which had been reduced by the introduction of 
tungsten to about one-half to one-third of what it was with the prier carbon 
filament lamps, to again be eut down in about the ratio of one-half ; that is, 
one-quarter or one-sixth of the energy for a given illumination in the case 
of carbon." 

The défendant, too, adds its verbal tribute. In January, 1915, it, 
advertised its lamp, which is substantially the same as that of the pat- 
ent in suit, as follows: 

"The Life of a Lamp Lies in Its Filament. 

"Independent Ductile Drawn Tungsten Wlre, 

As a filament for tungsten lamps, represents a tremendous step in the develop- 
ment of lamp manufacture. It glves Independent lamps a durability far 
greater than is obtained with the pressed tungsten filaments. The Independent, 
not only will resist shock and vibration, destructive to the ordlnary lamp, 
but It furnishes a white light, more nearly approaching daylight than any- 
thing yetdevised. 

"Pick your lamps for long, satlsfactory, economical service. Get our détails 
and priées." 

And again : 

"The Vibration KIUs Tour Lamps Unless the Filament Is Ductile. 

"Ductile meta! — ^metal that can be drawn Into wire — cannot be brittle. In 
fact, Webster's Dictionary gives 'pliant' as à synonym for 'ductile.' 

"Independent Ductile Drawn Tungsten Wire Stands the Racket. 

Of vibration because it is pliant — not brittle. That's why Independent lamps 
give longer service than the ordlnary kind. Specify Independent — the lamps 
with the durable ductile drawn filaments. Write for quotations." 

The ductile tungsten filament has gone into gênerai use, and has in 
lai^e measure, if not entirely, supplanted ail other filaments, including 
that of Just & Hanaman, for incandescent electric lamps. It is less 
expensive to produce, yet it has far greater durability and utility than 
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the squirted filament. It is a commercially new product of great utility, 
having properties and characteristics unknown to the natural and nor- 
mal tungsten, or, in f act, to any other material. 

The défendant contends, however, as I understand its argument, 
that tungsten is ductile, or it could net be drawn into wires, and again 
that the drawn tungsten is not ductile, in that annealing makes it brit- 
tle, instead of more workable. The first contention overlooks the dis- 
tinction between natural and artificial ductility, or ductility produced 
by mechanical strain. Such metals as nickel, silver, and copper are 
naturally ductile; worked under certain conditions they become very 
brittle and are readily broken. Yet it would not be deemed accurate 
to say that such metals are brittle. Again, as I see it, annealing is not 
a test for ductility. It was the one means known to the prior métal 
working art for restoring to a métal the ductility destroyed by mechani- 
cal strain. But its restoration présupposes prior ductility. Conse- 
quently the test for ductility îs not annealing, but in ascertaining wheth- 
er the métal is capable of being permanently drawn out or hammered 
thin without being fractured. 

The défendant also urges that the work of Coolidge was donc in the 
métal working art, and that in this art it was well known that the ap- 
plication of beat and mechanical forces would produce certain results, 
including those of Coolidge; that ail the knowledge necessary to make 
the Coolidge product is embodied in the adage, "Strike whilst the 
iron is hot." The plaintiff, on the other hand, meets this contention of 
the défendant by the statement that the characteristics of tungsten are 
peculiar to it; that there was in reality no prior art as to tungsten, 
and that the métal working processes of the prior art taught that the 
application of mechanical forces to a métal at a température below its 
annealing point produced brittleness and hardness, not ductility, mal- 
leability, and pliability ; that working hot or cold had nevcr been 
known to produce thèse properties, at least after cooling, in a métal 
normally and naturally brittle. 

Thèse confîicting contentions make necessary an inquiry touching 
the prior métal working art. In the main, I find the testimony of Prof. 
Zay Jefïeries the most satisfactory upon this point. Métal working is 
performed by changing the shape of the métal by means of mechani- 
cally applied stresses, such as hammering, rolling, and wire drawing. 
Before the métal can be worked, it must, of course, be first obtained 
from the mine and separated from its ores, if it be not found native, 
and presented to the mechanic in a mass suitable for working. The 
mass so presented to the mechanic is known as an "ingot," "slug," 
"billet," or, where the mass is small, a "button." To produce the mass 
for working, the métal is invariably subjected to a température either 
above or just below its melting point and allowed to cool. When cool, 
the métal, whatever it may be, will be crystalline in structure. Conse- 
quently the métal as received by the mechanic is always granular, not 
fibrous. The number and size of grains vary according to the rate of 
cooling ; rapid cooling producing numerous grains, or a "fine-grained" 
structure, and slow cooling producing fewer and larger grains, or a 
"coarse-grained" structure. The normal shape of grains, when free 
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from mechanical strain, is equiaxial; the diameter in ail directions be- 
ing approximately the same. 

Certain matais, such as gold, silver, platinum, aluminum, iron, nick- 
el, and copper, when composed of an aggregate of equiaxed grains, 
may be reshaped cold without rupture. Such meta Is are called "duc- 
tile." Other metals, such as chromium, manganèse, antimony, and 
tungsten, lack this property and are called "brittle." When a ductile 
métal is worked at ordinary or room température, certain well-known 
changes occur in its internai structure and in its properties or char- 
acteristics. The individual grains are thereby deformed in about the 
same manner and to the same extent as the mass. Its. tensile 
strength increases, but its malleability and ductility decrease. If the 
working is continued, malleability and ductility disappear, and the métal 
becomes brittle and unworkable. The same results follow if the work- 
ing is donc hot, but below the température at which the grains, when 
deformed, spontaneously reassume their equiaxial form. 

Reheating to a proper température, the métal made brittle by work- 
ing restores its deformed grains to their former equiaxial condition. 
The restoration of the original granular structure is accompanied by a 
restoration of ductility and malleability, and consequently of work- 
ability. This heating process is known as "annealing." The annealing 
température varies with the différent metals. Sometimes a métal is 
worked above its annealing température. This closes the pores, and 
may with the use of less power make a change in the shape of the 
mass. If the work is finished at a température only slightly above the 
annealing point, the grain is refined and the métal made more workable 
at lower températures, for, the smaller the grain of a ductile métal, 
the greater its tensible strength, malleability, and ductility. The prior 
art also taught that hot wire drawing is the exception and not the rule. 
The rule and its underlying reason is stated in "General Metallurgy," 
b)"^ Prof. Hofman, of the Massachusetts Institute of Technology, thus : 

"As the tensile strength of a métal decreases with a rise of température, 
metals are always drawn cold." 

Tensile strength is, of course, an indispensable prerequisite to wire 
drawing. "Metallurgy" by Prof. Rhead, of the Manchester Institute 
of Technology, says: 

"In wire drawing the métal becomes hard and brittle, and requlred to be 
frequently annealed. The ductility Is mueh less hot than cold, so that ail 
wires are drawn cold." 

The défendant cites specifically the working of zinc and molybde- 
num, and the Wollaston method of working platinum, as pointing the 
way to work tungsten. Zinc does not differ in principle from the other 
ductile metals, although its unusually low annealing température and the 
conséquences flowing therefrom might create a différent first impres- 
sion. The ordinary ductile metals are less ductile when coarse-grain- 
ed. Zinc, when possessing a coarse-grained structure, is brittle at room 
température, owing to the coarse grains. If the coarse grains are 
broken up by mechanical working above its annealing température, the 
resulting fîne-grained structure is ductile at room température, as are 
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the ordinary ductile metals, when possessing a similar structure. When 
worked below its annealing température, a fibrous structure is develop- 
ed, resulting in brittleness of the métal. Annealing restores its duc- 
tility. 

I hâve been unable to conclude from the record that pliable or ductile 
molybdenum was known to the prior art. Nor do I find that, prior to 
Coolidge's efforts to work tungsten, there was any known method of 
working molybdenum. True, in bis endeavor to attain the end sought 
with tungsten, Coolidge did not limit his experiments to tungsten alone. 
Molybdenum was included, with the hope that thereby he might ac- 
quire expérience and knowledge that would be of assistance in solving 
the tungsten problem. In so doing he succeeded in drawing some 
molybdenum filaments. Coolidge's work with molybdenum was only 
incidental to his tungsten work. I do not understand that such work 
upon molybdenum, or its resuit, is of any evidential value in this case, 
other than to show the difficulties of working tungsten. 

Wollaston published a paper in 1828, entitled "A Method of Making 
Platina Malléable." But pure crystalline platinum is exceeded in duc- 
tility by gold and silver only. The platinum problem was not the 
tungsten problem. Dr. Alfred Riche, about 1857, tried the platinum 
processes on tungsten and failed. A manufacturer of platinum, whose 
skilf was well known, used his every method and effort upon tungsten 
and failed. For more than three-quarters of a century chemists and 
metallurgists ail over the world, with WoUaston's work before them, 
were endeavoring to find a method of working tungsten, and alike 
they ail failed. Under thèse conditions I attach no importance to the 
Wollaston method of working platinum, nor to the experiments of Dr. 
Liebmann, the defendant's expert, in working tungsten, not according 
to the Wollaston process, but according to the Wollaston process with 
Coolidge improvements. Metals normally brittle and fragile, such as 
chromium, manganèse, and antimony, are not used commercially in the 
pure State. Such, in brief, was the prior métal working art. 

We may now examine the characteristics of tungsten and the 
method of working it. A mass of crystalline tungsten, however fine 
be the grain, is entirely brittle cold. It may be worked above its an- 
nealing température, which is exceedingly high; but after being so 
worked it is still entirely brittle cold. If the mass is worked at a high 
température, but below its annealing température, the grains are de- 
formed. This hardens the métal, and makes it less workable at the 
immédiate working température, but increases its workability at some 
lower température, an entirely new phenomenon. If worked at that 
lower température, the same results follow. At each stage the grains 
are drawn out more and more, until a very fibrous structure is pro- 
duced, which is pliable and ductile cold. If the métal is heated to 
its annealing température at any working stage, or after the working 
has been completed, it reverts to its crystalline condition, in which it 
is entirely brittle cold. The most workable condition of other metals 
is the least workable condition of tungsten, and vice versa. 

It is thus seen that the characteristics of tungsten are peculiar to it, 
and that the method of working tungsten is an exact reversai of the 
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métal working processes of the prior art, although beat and mechanîcal 
forces are used in each. Never, with the exception of tungsten, hâve 
heat and mechanical forces produced ductility in a métal. Further- 
more, tungsten is made ductile by working it under its annealing tem- 
pérature, a. method by which brittleness in other metals is uniformly 
produced. The important thing in this patent, at least so far as the 
process claims are concemed, is therefore a method of procédure, not 
the particular means by which the method shall be practiced ; yet the 
spécifications point out, not only the method of procédure, but also 
complète mechanical devices whereby the method can be put into 
opération, though the mechanism is not claimed by the patentée. 
Working tungsten was the ultimate problem, not the preliminary one. 
It was first necessary to produce the tungsten in a proper condition; 
next get it into a mass, such as an ingot, billet, or slug, suitable for 
working; and, lastly, to work that ingot i.nto the desired filament or 
wire. Each problem presented innumerable difSculties. 

Coolidge's first discovery consisted in finding that a small filament of 
tungsten, prepared in a particular way, could be hammered at high 
températures, and its form thereby changed. Upon becoming cool, 
the métal so hammered was still brittle. Experiments disclosed that 
the brittleness was due not to impurities, but was inhérent in the na- 
ture of the métal itself . Coolidge attempted to draw a filament through 
wire-drawing dies. He failed. Subsequently, by heating the filament, 
the die through which the filament was being drawn, and the tongs 
by which it was being drawn, he succeeded. He succeeded in put- 
ting the filament through a second die with a draft a fraction of a 
thousandth of an inch less than that of the first die. The process was 
continued with die after die. Eventually he discovered that the fila- 
ment had lost its brittleness and was ductile even when cold. A re- 
markable thing had been accomplished, yet the filament so ductilized 
was little more than a laboratory curiosity, owing to the smallness of 
the original mass. The process, though it produced the new product, 
produced it only in small quanti ties and at great cost. It seemed in- 
herently inapplicable to ingots of substantial size. 

Nevertheless Coolidge through years of effort and failure evolved a 
process by which masses of tungsten substantial in size could be con- 
verted into filaments ductile when cold. The method so evolved is the 
process that revolutionized the electric lamp industry, and is the pre- 
ferred process of the patent. As to it the spécification states : 

"My process dlvldes Itself Into two stages: First, the préparation of an 
ingot or billet of tungsten ; and, second, the working of the ingot, and I flnd 
that the more successfully the Ingot is prepared the more quickly and readlly 
it can be worked ; also, by uslng certain précautions in working, I am able to 
handle ingots which hâve not been prepared in the best possible way." 

The stages of the process are interdependent. The ingot is pre- 
pared by pressing the dry métal powder (obtained from the tungstic 
oxide in a manner described in the patent) in a side pressure mold 
under great pressure, sliding the fragile resulting stick upon a pièce of 
métal, baking it, to give it mechanical strength, and then sintering it ; 
that is, forming it into a homogeneous, compact, nonporous ingot by 
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the passage through it for a proper length of time, when surrounded 
by an atmosphère of hydrogen, electric current sufficient to raise it to 
a température near but below the melting point. The resuit is a non- 
porous, crystalline body of tungsten suitable for working. If the in- 
got is to be converted into filaments for electric lamps, a small amount 
of a material, such as thoria, is added to the tungsten powder for the 
purpose of preventing offsetting in the filament. If the wrought tung- 
sten is not to be used where offsetting would occur, the thoria is omit- 
ted from its composition. The ends of the sintered slug are porous, 
as they are not thoroughly sintered. They are unworkable and are 
broken off. The remainder of the sintered slug is exceedingly brittle, 
but is subjected with the utmost carefulness to a mechanical working 
process at high températures and within prescribed ranges for the 
several steps. The working is performed by swaging or rolling. Pré- 
cautions are taken to prevçnt the métal becoming too cool while being 
worked. The réduction of the cross-section of the ingot in each op- 
ération is very small. The working opération is continued, and the 
working température ranges are gradually reduced, until the diameter 
of the rod is brought to thirty-thousandths of an inch when it is ready 
to enter the wire-drawing die. The drawing températures are high, 
but below the swaging températures. The températures of the draw- 
ing opération are likewise gradually reduced, as the diameter of the 
wire is decreased and the fibrosity increased. 

With the exception of molybdenum, which differs from tungsten in 
many substantial respects, tungsten stands alone among the metals in 
its characteristics and peculiarities. It is not surprising, therefore, 
that chemists and metallurgists were bafHed by it for more than a 
century. If they could not succeed in working it, it is safe to assume 
that a mère mechanic would fail also. Cimiotti v. Comstock (C. C.) 
115 Fed. 524. 

In my opinion the solution of the tungsten problem involved inven- 
tion. The défendant, however, cites certain publications and patents 
to show anticipation of the Coolidge invention. Among the most im- 
portant of thèse is the publication of Moissan, an eminent French 
scientist, who, in his work, "Le Four Electrique," published in 1897, 
translated by Lenher, when referring to tungsten, said: 

"When it is porous, like iron, It has the property of being welded by ham- 
mering mueh below its melting point." 

Moissan placed in a carbon crucible a mixture of tungsten oxide and 
Carbon and heated it by an electric arc. The outer portion of the re- 
sulting mass contained carbon absorbed from the crucible, and was 
very hard and brittle. The inner portion of the mass was the porous 
tungsten of which Moissan speaks. Coolidge tried the Moissan pro- 
cess. He testified: 

"We were able to take from the center portions which were very porous, 
which could be, by hot working with a hammer, compacted to a certain es- 
tent. Upon attemptlng to really hot work thèse pièces — that is. In the sensé 
of elongating them — they cracked ail to pièces. It seemed clear to me from 
Molssan's publication that ail he had done was to produce a porous mass of 
tungsten, which could, by hammering, be compacted to a certain estent, and 
267 F.— 53 
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iWlien we, wlth excellent facilities, tried to go further and make some use of 
this material, we wère unable to do so." 

Prof. Jeffries says : 

"Moissan speeiiScally States that the product whlch he hammered was por- 
ons beforëihamiuering, and consequently, in order to obtaln a cohérent mass oi 
workable tnnpten by hammering this iwrous mass, welding must take place. 
It Is of interest In thls respect to note that, under the most idéal conditions 
for welding 6( tungsten particles together, I hâve determined the minimum 
température for a period ol 15 minutes to be not less than 2,200° Centigrade. 
I hâve also tried many times, under the most idéal conditions commercially 
ayailable at the présent time, to weld pièces of tungsten together by means of 
mechanically working the tungsten in the air atmosphère af ter it had been 
heated to an èxtremely Wgh température in an atmosphère of hydrogen. I 
lia ve not sncceeded iu welding the two parts together in this manner." 

Moigsàn's conti-ibution was , a laboratory experiment, that has never 
proved of any Ya,lue in practiçe. Apparently it taught the world noth- 
ing. It isinconpeivable that Just & Hanaipân could hâve attained famé 
by their inf erior, fragile, squirted tungsten filament, if those skilled 
in the métal working art had learned f rom Moissan years before how 
to work tungsten. Dr. Liebmann testified that he perf ormed the Mois- 
san opération and says: 

"I obtained a product whlch tallied exactly with the description given by 

Jlolsean," 

But, where Moissan stôpped, there Dr. Liebmann stopped. I look 
in vain araong dcfendànt's exhibits for a filament drawn from the 
porous tungsten of Moissan. I am constrained to conclude, therefore, 
that the Moissan métal cannot in fact be worked, and that Moissan 
did not in truth discover that tungsten is susceptible of being worked. 
But this conclusion is not supported by inference alone, for enlarged 
photographs of the Moissan métal, hammered by Dr; Liebmann, show 
very little, if any, déformation, but do show very large cracks. Mani- 
f estly Moissan did not teach Dr. Liebmann how to work tungsten. 

Agairi, it expressly appears from the record that, to be workable, 
the tungsten mass must be cohérent, not porous. To convert the por- 
ous mass into a cohérent mass "welding must take place." Yet "un- 
der the most idéal conditions commercially available at the présent 
time" tungsten canijot be welded. It would seem that Moissan's ham- 
mering closed only a few pores in the spongy mass. We hâve seen 
above what Sir Robert Hadfield in 1903 said of tungsten. Moissan 
failed to teach him to perform theprocess or make the product covered 
by the Côolidge patent. Just & Hanaman and Dr. Coolidge, as well as 
Sir Robert Hadfield and Dr. Liebmann, were uninstructed by the 
Moissan publication. In fact I do not find that the disclosure of the 
Moissan publication was sufficient to enable any one to. perform the 
process or make the product covered hy the patent in suit. 

It necessarily foUows that, if the Moissan publication did not in- 
struct how to work tungsten in a practical sensé, ft did not disclose 
that tungsten could be so worked, or that Moissan discovered that it 
was susceptible of being so worked. "Novelty," says Walker in his 
work on Patents (section 57), "is not negatived by any prior patent 
■or printed publication, unless the information contained therein is f ull 
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enough and précise enough to enable any person skiUed in the arf to 
which it relates, to perform the process or make the thing covered by 
the patent sought to be anticipated." 

The patents mainly relied on by the défendant are French patent, 
No. 358,272, of February 7, 1906, granted to Just, Hanaman, and oth- 
ers, an abstract thereof by Ballois in "L'Eclairage Electrique," and a 
séries of Siemans and Halske patents as f oUows : English No. 20,- 
277, of 1904; German, 165,138 of 1904 and 173,134 of 1905; Eng- 
lish No. 3174 of 1907; and Austrian Nos. 33,683 and 34,416 of 1908. 

The Just & Hanaman patent and the article by Ballois are similar. 
They state that tungsten can be drawn, but do not show how this could 
be accomplished. Manifestly, in view of the failure of scientific men 
for a century preceding, and the inappropriateness of the wire-drawing 
processes of the prior art for drawing tungsten, the mère statement 
that tungsten can be drawn is no disclosure at ail. A subséquent state- 
ment of Just & Hanaman is in conflict with their statement in the pat- 
ent. On January 9, 1907, they filed an argument in the United States 
patent office in which they said: 

"Tungsten, whether pure or Impure, whether melted or not, Is so brittle as 
to render tEê same not drawable." 

Incidentally, it may be noted that Just & Hanaman made this state- 
ment after knowledge of the Moissan publication, for they refer to 
him in their French patent. 

The disclosures of English patent. No. 20,277 of 1904, and German 
patent. No. 165,138 of 1905, are no more instructive than those of 
the Just & Hanaman French patent. Siemens and Halske by their 
British patent endeavored to extend their drawing process, which had 
been successful with tantalum, to molybdenum, thorium, titanium, 
tungsten, and zirconium. The problem with tantalum had been to ob- 
tain it in a pure state. When pure, it was found to be naturally duc- 
tile. The Siemens & Halske patents now under considération were 
applied for apparently with the hope that tungsten and the other met- 
aïs mentioned would be found ductile under like conditions. This 
conclusion is supported by the fact that Siemens & Halske in their 
British patent, No. 5,387 of 1908, say in substance that tungsten is 
nonductile. 

Dr. Liebmann, however, performed some experiments for the pur- 
pose of demonstrating the practicability of the disclosures of the Eng- 
lish patent, in so far as they relate to tungsten. Dr. Liebmann was 
formerly an employé of the General Electric Company, where he 
also worked in its laboratory "on the problem of developing the duc- 
tile tungsten filament." He left the employ of the plaintiflf ahout Au- 
gust, 1910, when Coolidge's work had been substantially completed, 
went to Europe, where he was employed until October, 1912, in con- 
nection with the manufacture of carbon lamps and squirted filament 
tungsten lamps. He retumed to America in October, 1912, and — 

"started at once to Install modem machinery for the manufacture of tungsten 
lamps in the factory of the Independent Lamp & Wire Company (the défend- 
ant), and also to procêëd with the manufacture of ductile drawn wire for 
thèse lamps." 
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Hence it appeaf s that Dr. Liebmann learned how to draw tungsten 
according to the plaintiff's method. The experiments conducted in 
supposed conformity with the English patent were made in a factory 
whose machinery was designed to work tungsten as CooHdge worked 
it in the laboratory of the plaintiflf. As said in eflfect by the Suprême 
Court in Minerais Séparation, Limited, v. Butte & Superior Mining 
Co., 250 U. S. 336-345, 39 Sup. Ct. 496, 63 L. Ed. 1019, it is always 
difficult to recover the realities of a situation long past, such as we 
hâve hère; but it is especially difficult when extensive improvements 
hâve been made in mechanical appliances for utilizing the invention, 
and the disclosures of the patent hâve revealed properties or suscepti- 
bilities of the métal theretofore unknown. How much of the modem 
art did Dr. Liebmann employ, "let us say, subconsciously," in his ex- 
periments? "How can a court in this very practical âge be convinced 
of the absolute accuracy of experiments post, when the alleged an- 
ticipation ante died in its infancy, and the présent invention captured 
the commercial art almost instantaneously ?" Tungsten Lamp Case, 
233 Fed. 96, 104, 147 C. C. A. 166, 174. 

But apart from this I think the décisions of the Court of Appeals 
of this circuit in International Curtis M. T. Co. v. Cramp, 202 Fed. 
932, 121 C. C. A. 290, and Hanifen v. Godshalk, 84 Fed. 649, 28 C. 
C. A. 507, show that the English and British patents now under con- 
sidération are insufficient in disclosure. The patents and publications 
hereinbefore discussed are the only ones of which the effective date 
is prior to July 2, 1906, the date on which Coolidge filed his first United 
States patent application for working tungsten. As hereinbefore stat- 
ed the application on which the patent in suit issued was in part a con- 
tinuation of the 1906 application. In so far as the earlier application 
discloses any invention contained in the patent in issue, the patentée 
is entitled to the benefit of the filing date of the earlier application. 
Badische Anilin & Soda Fabrik v. IClipstein (C. C.) 125 Fed. 543; 
Victor Talking Machine Cases (C. C.) 140 Fed. 860; Id., 145 Fed. 
350, 76 C. C. A. 180; Id. (C. C.) 177 Fed. 248. This was recognized 
by the Patent Office. 

The soundness of the Patent Office ruling is recognized in briefs 
of counsel for the défendant. The pertinent disclosures of the 1906 
application are the necessity for a homogeneous, cohérent ingot, with 
instructions for its préparation ; the necessity of working at high tem- 
pérature, and certain useful expédients, such as encasing the tungsten 
to be worked in a sheath of some ductile métal. If its disclosures are 
insufficient, so also are the same or lesser disclosures of subséquent 
patents. If, on the other hand, its disclosures, not its claims, are suf- 
ficient, the patent now in issue is entitled to the benefit of the date of 
July 2, 1906, as against subséquent patents. I deem it unnecessary to 
analyze each of thèse patents. I find in them no information not 
found in the Coolidge 1906 application, other than the statement in 
Austrian patent. No. 33,683 of 1908, that an alloy of tungsten and a 
ductile métal may be drawn, which has no value hère. 

But the Siemens & Halske patents should not be finally put aside 
without a référence to their British patent. No. 5,387 of 1908, applied 
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for March 10, 1908, which is a date later than that of the application 
supporting any Siemens & Halske patent hereinbefore considered. 
This patent is referred to for the reason that therein they contradict the 
statement of their earlier patents, and say in substance that tungsten 
is nonductile. This patent says : 

"The object of the présent invention Is to facilitate the manufacture of In- 
candescent electric lamps having filaments of nonductile, difficultly fusible 
metals. The impossibility of making directly a filament of one of thèse metals 
suitable for use in the lamp is well known. Broadly speaking, there are two 
methods of making what mày be called the preliminary filament. According 
to one method, the flnely divided refractory métal, like tungsten, Is made into 
a paste or ductile mass, either wlth aid of some agglutinant or with aid of an 
amalgam or alloy of low melting point, such as a cadmium bismuth alloy. 
This mass is then squirted to form a filament. The preliminary filament made 
in this manner cannot bë of any considérable length and must be handled by 
skilled persons. 

"According to the other method, preliminary filaments of any deslred length 
can be made, and can be wound up and preserved, so that the required length 
can be eut ofC when deslred ; moreover, this preliminary filament can be 
handled and applled by persons having little expérience. The method consists 
in combininig the nonductile refractory métal with one more ductile, and as a 
rule more easily fusible and more volatile ; the combination being efCected by 
imbedding the nonductile métal in the more ductile métal in such a manner 
that each particle of the former Is whoUy or partly surrounded by the more 
ductile métal, or by incasing a rod of the nonductile métal in the more ductile 
métal, or by making an alloy of the nonductile and ductile metals, so that a 
ductile alloy is produced. 

"By whichever method the preliminary filament Is made, the auxiliary mat- 
ter, namely, the agglutinant, or amalgam, or alloy, or the more ductile métal, 
is expelled by heating the filament by means of an electric current. In order to 
obtain the finished filament." 

Evidently Siemens & Halske should hâve been added to the list of 
those uninstructed by the Moissan statement. 

Heating the alloy sufficiently to drive off the auxiliary matter re- 
sults in a filament of tungsten, but it is brittle, for the heating restores 
it to its former crystalline condition. I am satisfied that novelty of 
the main process and product claims is not negatived by the publica- 
tions and patents cited. 

The British Thompson-Houston Company, the owner of British pat- 
ent, No. 21,513 of 1906, based upon and substantially similar in its 
disclosures to the Coolidge 1906 United States application, instituted an 
action for infringement thereof in the English courts against Duram, 
Limited. The patent was held invalid. The reasons therefor were 
set out at much length in the several opinions filed in the various courts 
in which the case was heard. The défendant in the case at bar con- 
tends that the English décision is in effect a décision upon the patent 
now in issue, and that the patent now under considération should be 
held invalid for the reasons assigned for the invalidity of the English 
patent. With thèse contentions I am unable to agrée. As I under- 
stand the opinions of the English courts, the crux of the décision was 
that the patent there in issue was invalid, owing to the invalidity of 
claim 1 of the patent; the law of England being that, if one daim 
is invalid, the whole patent falls. Murchland v. Nicholson, [1893] 10 
R. P. C. 417; Robinson on Patents, vol. 3, § 971, note 2. That 
claim is: 
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"1. The method ol worklng tuu'gsten, whlch consista In subjectlng the métal 
In a cohérent forin to the action of beat while it Is being operated on or 
mànlpulated." 

lyord Ehinedin says : 

"It is realiy on tho form of the clalm that the judgments of the courts be- 
low proçéfed." 

Mr. Justice Astbury said: 

"This is a wlde claim for working pure cohérent tungsten hot, It -would 
ap^ear from the langnage of this clalm that It is not Umited to any spécifie 
or partlcular degree of working to any defihed end, such as the drawing of 
filament wlre. * • * por the purpose of consldering the validity of this 
claim it is unnecessary to décide whether the patentée made and published a 
new and valuable invention for making wire-drawn tungsten filaments, assum- 
ing bis directions to bave been suflacient for this purpose. I am incllned to 
think he may bave done so. * * * Clalm 1, however, is In no sensé con- 
flned to protectlng any such limited invention, if made, but clalms, as I bave 
sald, Vorklng pure cohérent tungsten bot,' without further limitation." 

[3] The defects of the English patent, as pointed out in the sev- 
eral opinions, hâve, I think, been overcome in the patent hère in suit. 
It was there suggested that the claim was so broad as to be analogous 
to claiming a principle ; but, as I, view the claims in the United States 
Coolidge patent, they are not of that character, but are well within 
the provisions of the patent statutes. I think Morton v. N. Y. Eye In- 
firmary, 5 Blatchf. 116, Fed. Cas. 9865, inapplicable. 

For the fôregoing reasons, the main product and process claims are 
in my opinion valid. J. E. Baker Co. v. Kennedy Refractories Co., 
253 Fed. 739, 165 C. C. A. 333 ; Badische Anilin & Soda Fabrik v. 
Kalle (C. C.) 94 Fed. 163, 173 ; Young v. Fernie, 4 Giff. 577 ; Robin- 
son on Patents, § 101, note 3, and sections 104 and 266. See, also, 
I^om Co. V. Higgins, 105 U. S. 580, 591, 26 h. Ed. 1177. 

[4] There are few clàims, however, that require further considér- 
ation. Claims 33 and 34 are : 

"33. The material, wrought tungsten, having a spécifie gravity of approx- 
Imately 19, or greater, and capable of being f orged and worked. 

"34. Wrought tungsten, a solld cohérent material, characterlzed by the 
présence of crystals deformed by mechanleal working." 

They were intended to cover the new product found at an interme- 
di^te stage of the process. The défendant says they are too broad, 
vague, and indefinite. They are broad, but they claim a thing un- 
known to the prior art — "wrought tungsten." It has uses of great 
importance. One is an electric contact mechanism in place of the 
expensive metals, platinum and platino-iridium. It is estimated that 
during the year 1916 85 per cent, of the automobiles manufactured in 
this country used tungsten contacts. The number of such contacts used 
during that year was approximately 8,000,000. For this purpose 
wrought tungsten lasts twp to five times as long as the more expen- 
sive platinum and platino-iridium. Another use for wrought tungsten 
is in forming électrodes in vacuum apparatus, particularly in X-ray 
tubes. I: am inclined to think thèse claims should also he sustained. 

[5] There are also certain claims, referred to as "bénéficiai addi- 
tions" claims, of which No. 14 is typical. It is : ' 
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"14. The process whlch consista In formlng a body of tungstén powder con- 
talning additional material, which will prevent coarse crystalllyation of the 
tungstén at high température, sintering the body, and then subjectlng It to 
hot mechanlcal worting." 

The défendant challenges their validity on the ground that they are 
broad enough to include the addition of a ductile métal, such as nickel, 
called for by the Siemens & Halske Austrian patent, No. 33,683 o£ 
1908, and on the further ground that they were anticipated by Leder- 
er's French patent, No. 371,557, published in 1907, and British pat- 
ent, No. 24,179 of 1906. The ductile métal was added to the tungstén 
to make a workable alloy, and was driven off before the filament was 
«sed. The bénéficiai additions of Coolidge are included to serve a 
purpose while the filament is in use. They are to prevent the coarse 
crystallization of the tungstén at high température. Read in the light 
of the spécification, I think thèse claims are not broad enough to in- 
clude the ductile métal alloy of Siemens & Halske, and are not antici- 
pated by their Austrian patent. Lederer's patent, howeyer, called 
for the addition of oxygen compounds of rare earth metals, such as 
thorium, zirconium, erbium, cerium, lanthanum, and the like, to the 
tungstén paste of the squirted filament lamp, to delay the coarse crys- 
tallization of the squirted filament. 

The plaintiff contends that, owing to the ever-present extrême brit- 
tleness of the squirted tungstén filament, the coarse crystallization and 
conséquent offsetting did not become a problem of that filament; fur- 
ther, that it is not the mère présence of the additions in the Coolidge 
filament that is effective, but the extraordinary action of the thoria, 
when drawn out into little rods or fibers, tliat détermines the character 
of the crystallization of the drawn tungstén filament, and that this 
makes patentability of thèse claims obvious ; that it is not the delay of 
crystallization, which in any event proceeds rapidly when the filament 
is heated, but that the décisive thing is the form which the crystalli- 
zation of the tungstén takes, and that the correct form is due, not to 
thoria, but to thoria drawn out into rods of a particular shape and 
oriented in a particular way. I am not free from doubt that this ar- 
gument, though supported by the facts, overcomes the eiifect of the 
Lederer patent ; yet, as I am of the opinion that the main process and 
product claims are valid, and as the magnitude of the matters involved 
in this case is an assurance that errors of this court will not remain 
uncorrected, I more readily résolve the doubt in favor of the patent. 
The coarse powder and the Battersea crucible claims do not seem to 
require any spécial considération. They are, in my opinion, valid. 

[6] Infringement is not seriously questioned. The défendant he- 
gan the manufacture of ductile tungstén before the Coolidge patent 
was issued, but with machinery installed by Dr. Liebmann, who was 
working upon tungstén for the plaintifif, in whose laboratory Coolidge 
solved the tungstén problem, until about the time Coolidge's work had 
been completed. It also brought to its plant from the works of the 
Westinghouse Lamp Company, a licensee of the plaintiff, and employ- 
ed, a number of persons who had there leamed the Coolidge process. 
The défendant not only makes the Coolidge product, and by the Cool- 
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idge process, but in so doing it foUows in a very large measure the 
Coolidge mechanical détails. The défendant shows that it no longer 
uses the Battersea crucible in the manufacture of its product. Its for- 
mer infringement of thèse claims, however, is under the circumstances 
sufficient to call for a decree enjoining their further infringement. 
Morton Trust Co. v Standard Steel Car Co., 177 Fed. 931, 101 C. C. A. 
211. Ail the claims of the patent will be held valid and infringed. 
A decree in conformity herewith may be prepared and submitted. 



SELECTASINE PATENTS CO. et al. v. PREST-0-GRAPH CO. et al. 

(District Court, D. Oregon. August 2, 1920.) 
No. 8388. 

1. Patents •Ss'SSS — 1,254,764, for method of producing colored pictures, valid 

and infringed. 

The Owens, Beck & Stelnman patent, No. 1,254,764, for a method of 
reproduclng pictures and designs, by which multlcolor pictures, having 
an embossed effect, are produced by means of a screen through whU-h 
coloring materlals are forced, each succeedlng color overlaylng those 
prevlously applied, except as to such parts as are successlvely blocked 
out by the application of shellac to the screen to render it Impervious to 
the coloring matters, held not anticlpated and valid, but limited by the 
proceedlngs In the Patent Office to the use of a single screen for applylng 
ail of the colors, and, as so construed, held infringed. 

2. Patents <S:='65— To constitute anticipation, patent must be clear and spécifie. 

To be effective as an anticipation, a patent must be so elear and deflulte 
as to enable any mechanic sklUed in the art to reach the patented invention 
certainly, directly, and wlthout the necessity of experiment, and thls rule 
is enforced wlth partlcular strictness when applied to a forelgn patent. 

3. Patents <S=^58 — In infringement suit, anticipation must be proved beyond 

reasonable doubt. 

Where infringement is charged, the burden of proof is cast on défend- 
ant to establish anticipation beyond a reasonable doubt. 

4. PatMits <g=49 — Infringer cannot deny utility of invention. 

The fact that a défendant bas infringed a patent is sufficient to estab- 
lish Its utility as against hlm. 

5. Patents <S^91(1) — Evidence to disprove joint invention must be clear and 

unequivocal. 

To overthrow the presumption of joint invention, created by the flling 
of a joint application on a joint oath, the évidence should be clear and 
unequivocal. 

In Equity. Suit by the Selectasine Patents Company and the Select- 
asine System, Incorporated, against the Prest-O-Graph Company, a 
copartnership, and others. Decree for complainants. 

Charles E. Townsend, of San Francisco, Cal, and Griffith, Leiter & 
Allen, of Portland, Or., for plaintififs. 

Atkins & Atkins, of Portland, Or., for défendants. 

WOLVERTON, District Judge. The plaintifï Selectasine System. 
Incorporated, is the owner of certain letters patent, No. 1,254,764, 

®=3For other cases see same toplc & KEY-NUMBÏÏR In ail Key-Numbered Dlgesta & Indeie» 
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relatîng to "method of delineating or reproducing pictures and designs," 
by assignment from Edward A. Owens, Roy C. Beck, and Jacob H. 
Steinman, who are the alleged first inventors of the process which is the 
subject of the patent. Plaintifïs seek by the présent suit to enjoin al- 
leged infringement on the part of défendants. 

Défendants interpose three défenses, namely: (1) That the alleged 
invention is without patentable novelty, and is not the product of in- 
ventive faculty, in view of the prior state of the art. (2) That the 
subject-matter of the patent was the conception of one only of the al- 
leged three joint inventors. (3) That the methods which défendants 
employ in doing their work are not comprised by the patent, as is shown 
by the file wrapper, and therefore there is no infringement. 

[ 1 ] Plaintifïs' patent is for a processj whereby multicolor pictures, 
having an embossed efFect, are produced. The method of production is 
by use of a screen, consisting of bolting cloth or other material, through 
which coloring substances, such as paints and the like, are forced, by 
pressure applied by means of a scraper, or what is termed a squeegee, 
upon a background or surface upon which the picture is produced. An 
outline of the picture is first provided, according to the colors of which 
it is designed to be composed. The background or surface is given a 
base color, which covers the whole of it, such as green for instance. 
Such portions of the base color as are designed to be retained and f orm 
a shade in the picture are then traced eut upon the screen, and blocked 
or stopped out, as it is termed, by the use of shellac or some substance 
that is imperméable by the paint or other coloring matter. The screen 
is then applied to the background, and the second color, such as blue, 
for instance, is pressed through the screen by the use of the squeegee, 
upon the background; the second color overlaying the first, except 
such of the first as has been blocked out on the screen. The blocking 
out process and the application of colors are repeated in the same 
way until ail the colors of the design are produced upon the picture. 
The resuit is that each subséquent color overlays some portion of the 
previous colors, so that the last color applied always overlays in some 
area ail the previous colors. Thus is produced a picture having an 
embossed eflfect, very attractive to the vision, especially when oil 
paints are used of such viscous consistency as to give such sensible 
thickness to the succeeding layers as to form plateaus of color. The 
screen, being stretched upon a frame, is so hinged upon or adjusted 
to another frame as to give exact register in outline of colors, as well 
as exact register of the weave of the screen fabric, upon each succeed- 
•n" imprint. 

I am giving but an outline of the process, so that the method em- 
ployed for producing the picture may be understood. A référence to 
the spécifications of the patent will clarify the détails. It should be 
further stated that the required number of copies, as each color is pro- 
jected upon the design, may be printed before another color is applied. 

The présent statement proceeds upon the hj^othesis that but a 
single screen is used for producing the finished picture. Plaintifïs claim 
that the patent is broad enough to comprise the use of a plurality of 
screens, corresponding to the number of colors to be projected upon the 
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picture after the color forming the base is applied. Défendants con- 
trovert this, of which I will inquire later. 

Logical séquence suggests inquiry first as to the patentability of the 
process. As anticipatory of the patent in suit, several patents are cited. 
Among others are those of Pirkis, Vericel, and Simon. The lattcr is 
an English conception. The first of thèse has to do with open stencils, 
several in nuraber, so arranged as to be applied one after another, to 
produce a composite design, upon postcards and the like. In this 
there is no overlapping or building up of one color upon another to 
produce a plateau of color, and it is obvious there is no anticipation. 
The second combines the idea of the use of stencils, several in number, 
for producing floral designs and the like upon fabrics. The stencils 
are made of bolting cloth, or Hke material, by blocking or stopping out 
ail parts of the bolting cloth, except some particular part of the design 
desired to be projected upon the fabric. A separate stencil is provid- 
ed for each color going to màke up the design, and each is applied to the 
fabric consecutively ; the color being pressed through the stencil by 
means of a scraper. When ail the stencils are thus applied, one after 
another, the design, which is composite in character, is complète. The 
distinguishing features of this process from the patent in question 
are the use of a separate stencil for each color applied and that there 
is no overlapping of colors. 

The Simon patent is vague and obscure, and by no means readily 
understood. This much is obvious, however : That it emplpys a plu- 
rality of screens, made of chiffon, one for each color making up the 
design desired to be produced, through the blocking or stopping out 
method, by the use of "knottirig," which is described as "a liquid sold 
by ail paint and color merchants," and is probably a substitute for 
shellac as used by plaintiffs. Further, the spécifications in the patent 
contain this extraordinary language: 

"It Is désirable that, where three tones of the same color make a form, 
then the whole of that form Is placed on the flrst screen of that color; the 
form, less the flrst tone, on the second screen of that color; the form, 
less the flrst and second tones, on the third screen of that color." 

It is possible to conceive that it was designed by the patentée that 
one tone in part should overlap another tone, but the language does not 
readily suggest the idea of laying color on top of color to form plateaus 
for giving the picture an embossed effect. 

[2] Such vague, indefinite, and ambiguous descriptions and delinea- 
tions, especially when contained in a foreign patent, are far from suffi- 
cient upon which to predicate disclosure. The rule is that the référence, 
to be sufficient upon which to predicate anticipation, "must be so clear 
and definite as to enable any mechanic skilled in the art to reach the 
patented invention certainly, directly, and without the necessity of any 
experiment, and this rule is enforced with peculiar strictness when the 
alleged disclosure is found in a foreign patent or publication." Hos- 
kins Mfg. Co. v. General Electric Co. (D. C.) 212 Fed. 422, 429; 
Seymour v. Osborne, 11 Wall. 516, 555, 20 L. Ed, 33; Berry v. Wyn- 
koop-Hallenbeck-Crawford Co., 84 Fed. 646, 651, 28 C. C. A. 505; 
Westinghouse Air Brake Co. v. Great Northern Railway Co., 88 Fed. 
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258, 263, 31 C. C. A. 525; Consolidated Car-Heating Co. v. West 
End St. Ry. Ce, 85 Fed. 662, 665, 29 C. C. A. 386. 

If there is anything in practical suggestion in this Simon patent it 
is that multiple screens are to be employed in ccnstructing the design or 
picture. I find nothing in thèse stencil patents anticipatory of plaintiffs' 
process of building color upon color in producing their multicolor pic- 
ture designs, or which is calculated to produce the embossed efïect 
which they claim for their product. I pass over the other références, 
as the three herein noted are the most pertinent for examination. 

As it relates to the alleged prior use, the évidence upon which the 
contention is predicated is meager, and is without that positive and con- 
vincing character required to overcome the presumption of novelty 
that attends the issuance of the patent. 

[3] It is obvious that the "Kissel Kar" pennant lacks the novelty in 
the process of construction that the spécifications in plaintiffs' patent 
indicate. The testimony of Dibble and Heinrich shows, if it shows any- 
thing, that pennants were constructed in Vancouver, B. C. ; but it is not 
such as to impel conviction that the same method was employed as that 
portended by plaintiffs' patent. Where infringement is charged, the 
burden of proof is cast upon the défendant to establish anticipation be- 
yond a reasonable doubt. San Francisco Comice Co. v. Beyrle, 195 
Fed. 516, 518, 115 C. C. A. 426; Beckwith v. Malléable Iron Range 
Co. (C. C.) 174 Fed. 1001. 

[4] The novelty and utility of plaintiffs' patent are established by 
the quick and eager response of the public to avail itself of the use 
thereof. John Kitchen, Jr., Co. v. Levison, 188 Fed. 658, 110 C. C. A. 
424; Snow v.. Kellar-Thomason Co., 241 Fed. 119, 123, 154 C. C. A. 
119, The évidence amply shows this. Further the patent itself is 
prima facie évidence of both novelty and utility, and the fact that it 
has been infringed by the défendants Ts sufficient to establish its utility, 
at least as against them. Gandy v. Main Belting Co., 143 U. S. 587, 
595, 12 Sup. Ct. 598, 36 L. Ed. 272. 

Nor can I agrée with counsel for défendants that plaintiffs' process is 
a mère aggregation of devices. The teSt of aggregation is lacking, 
which is that each device produces its own effect, unchanged by the 
others. Hère the several devices of the combination co-operate each 
with the other in creating a novel resuit, both in the method adopted 
and in the thing produced. Hailes v. Van Wormer, 20 Wall. 353, 
372, 22 E. Ed. 241. 

The question of particular moment relates to whether the claimants 
by their patent are to be confined to the use of a single screen for 
realizing their process, or are the claims of their patent broad enough to 
comprise a plurality of screens ; each being blocked out to conform to 
the laying on of succeeding colors of the design to be produced in the 
form of a picture. The solution of the problem requires a survey of the 
file wrapper. 

Without attempting to trace the history of the allowance of the 
claims under the patent, it is sufficient to state that a rather sharp con- 
troversy arose between the attorneys for claimants and the patent ex- 
aminer relative to the effect of certain références, including Simon, 
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Vericel, and Pirkis, above noticed, bearing upon whether petitioners 
were entitled to be allowed the use of multiple screens in their process. 
By the examiner's letter of February 21, 1917, it appears that daim 1 
was rejected by référence to thèse three patents; it being held that 
they are "not necessarily limited to the use of a single screen, but that 
the same process could be carried out within the terms" of the claims 
"by the use of a screen for each separate color." By letter of March 
23, 1917, petitioners' attorney made some verbal amendments, and 
requested a reconsideration of the rejection of claims, as amended, 
including aiso claim 11. In response, the examiner again rejected 1, 
10, and 11, giving as his reason therefor that the language of claim 1, 
as also of claim 10, "is broad enough to mean that a single screen is 
used for the several colors; said screen, however, being differently 
blocked out for each successive color. The amendment to claim 11 
does not render the same patentable." 

To meet the objections of the examiner, the attorney requested a 
cancellation of claims 1, 10, and 11, and the insertion of claim 10, 
with renumbering of claims 1 to 9. With some verbal changes, the 
claims were finally accepted as embodied in the patent. 

Thèse are not the only rejections predicated upon like ground. On 
November 2, 1916, claims 1, 3, 9, and 10, as then presented, were re- 
jected, because, it was said, the language was "broad enough to cover 
a process employing a screen for each separate color." In the earlier 
discussion of attomeys in avoidance of the Simon référence they say : 

"It entirely fails to disclose the maklng ol a multlcolored picture by the 
use of a single screen, which is reblocked or partly flUed in after each succes- 
sive color application." 

And again in the same letter, that of July 25, 1916, they say: 

"One new feature of applicants' method Is the employment of a single screen, 
whIch Is gradually blocked out after each color application; that is, after 
one color has been applied, it is necessary to block out such portions of the 
screen as would cover the parts of that color that it is desired to retaln." 

The claims as finally allowed would seem to indicate that but a 
single screen was contemplated. 1, 3, 9, and 10 are the ones particu- 
larly relied upon as having been infringed. 1 and 3 specify "a single 
screen," and the language of the ninth and tenth is susceptible of in- 
terprétation as having relation to but a single screen. In reality, it is 
scarcely susceptible of a broader interprétation. 

The claims should receive a reasonable interprétation, and it is only 
where the language is ambiguous and susceptible of différent construc- 
tions that référence may be had to the file wrapper for clarification of 
the intendment of the patent. In discussing the construction of a 
patent, the Suprême Court (Goodyear Dental Vulcanite Co. v. Davis, 
102 U. S. 222, 227 [26 L. Ed. 149]) has this to say: 

"We do not mean to be understood as asserting that any correspondence be- 
tween the applicant for a patent and the Commissioner of Patents can be al- 
lowed to enlàrge, dimlnish, or vary the language of a patent afterwards is- 
sued. Undoubtedly a patent, like any other written instrument, Is to be inter- 
preted by its own terms. But when a patent bears on Its face a particular con- 
struction, Inasmucb as the spécification and claim are in the words of the 
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patentée, It Is reasonable to hold that such a construction may be conflrmed by 
what the patentée said when he was making his application." 

But it has been held, in effect, by tiiis court that, where the daims 
allowed are not uncertain or ambiguous, the courts should be slow to 
permit their construction of the patent actually granted and deUvered 
to be affected or controlled by alleged interlocutions between the officers 
of the Patent Office and the claimant. FuUerton W. G. Ass'n v. An- 
derson-Barngrover Mfg. Co., 166 Fed. 443, 92 C. C. A. 295, citing 
Westinghouse v. Boyden Power Brake Co., 170 U. S. 582, 18 Sup. Ct. 
707, 42 Iv. Ed. 1136. The comprehensive rule is lucidly stated in Hub- 
bell V. United States, 179 U. S. 17, 80, 21 Sup. Ct. 24, 25 (45 L. Ed. 
95), as foUows: 

"It is well settled that the claim as allowed must be read and interpreted 
with référence to the rejected claim and to the prior state of the art, and can- 
not be so construed as to cover either what was rejected by the Patent Office or 
disclosed by prlor devices. * * * It is quite true that, where the différ- 
ences between the claim as made an3 as allowed conslst of mère changes of ex- 
pression, having substantially the same meaning, such changes, made to meet 
the views of fhe examiners, ought not to be permitted to defeat a merltorious 
claimant. While not allowed to revive a rejected claim, by a broad construc- 
tion of the claim allowed, yet the patentée Is entitled to a fair construction of 
the terms of his claim as actually granted." 

"One who acquiesces in the rejection of his claim, because it Is sald to be an- 
ticipated by other patents or références, Is not thereby estopped from clalmlng, 
and securlng by an amended claim, every known and useful improvement 
which he has Invented that is not disclosed by those références." National 
HoUow B. B. Co. V. Interchangeable B. B. Ce, 106 Fed. 693, 714, 45 0. C. A. 
544, 565. 

If, however, "an applicant, in order to get his patent, accepts one with a nar- 
rower claim than that contained in his original application, he is bound by it." 
Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493, 29 L. Ed. 723. 

Now, to the interprétation ; The spécifications contain the statement 
that the method of reproducing pictures may also be applied, when 
necessary, in the form of a separate stencil for each color. Undoubted- 
ly this indicates a purpose of the petitioners to avail themselves of 
the use of a plurality of screens in producing their designs. While 
the spécifications may be considered where the scope of the claims is 
ambiguous or doubtful, they are not compétent to vary the otherwise 
palpable intendment of the claims themselves. The examiner, it would 
appear from the file wrapper held tenaciously to the opinion from the 
first that the patentées were not entitled to claims broad enough to 
comprise a plurality of screens, or more than a single screen. The 
only seeming incongruity in his uniform holdings appears in the last 
above noted, wherein he says that the claim is broad enough to mean 
that a single screen is used for the several colors; but he refers back 
to the next previous holding, which is perfectly clear. 

One of the most persuasive illustrations of the Simon process is 
the reproduction of several screens brought into the record by plaintiffs, 
designed to explain his method, being Exhibits 60a, 60b, and 60c. To 
this extent, the Simon patent is clear. It unquestionably teaches the 
use of a plurality of screens in the production of his designs, but it 
does not teach the use of a single screen for the production of pictures 
by the laying of color upon color, having an embossed effect, with clean- 
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eut marginal Unes and perfect registration. It is possible, and perhaps 
practicable, to prodace pictures of like character by the use of a plu- 
ralityof screens, and in practical application thèse may be regarded as 
mechanical équivalents. Hunt Bros. Fruit Packing Co. v. Cassidy, 53 
i-ed. 257, 3 C. C. A. 525 ; Reece Buttonhole Machine Co. v. Globe 
Buttonhole Machine Co., 61 Fed. 958, 10 C. C. A. 194. But the diffi- 
culty with the patentées is that they hâve so specifically narrowed their 
claims as to comprise but a single screen. If it were not for this, I 
Sihould be inclined to hold that the use of a plurality of screens was but 
the japplication of mechanical équivalents. 

The patentées unwillingly accepted the narrower claims, but, not- 
withstanding, they must be"held to be bound by them. If insistent 
upon the broader claims, their remedy was by an appeal. Shepard v. 
Carrigan, supra. , 

[5] It is further insisted, upon the part of the défendants, that the 
patehtees were not joint inventors of tiiè alleged patented process, but 
that Oweiis Was the sole inventdr, if the invention was patentable at ail, 
and hence tbat the patent issued is void by reason of having been 
issued to tbe patentées jointly. The patent is at least prima facie valid 
as against this objection, and the burden was upon the défendants to 
establish its inyalidity on this ground. Without reviewing the testi- 
mony pertaining_ to the subject, suffice it to say that, in my opinion, 
the testimony f ails to overcome the prima facie validity of thé patent. 

"To overthraw the presumptlon of joint Invention Created by tbe fillng of 
à Joint application upon a Joint oatb, tbe évidence should be clear and un- 
equlvocal." Consolidated Bunging Apparatus C!o. v. Woerle (C. C.) 29 Fed. 
449, 451. • 

Further, iris said in De Laski & Thropp C. W. T. Co. v. Wm. R» 
Thropp , & Sons Co. (D. C.) 218 Fed. 458, 463 : 

"This: défense bas, howeyer. always been regarded as teclinical, and looked 
upon with disfavor by thè courts, and clear and convincing proof has unli 
iormîy been required to sustain It." 

See, also, Butler v. Bainbridge (C. C.) 29 Fed. 142, 143, and Sieber 
& Trussel Mfg. Co. v. Chicago Binder & File Co. (C. C.) 177 Fed. 439. 

It is by no means clear and convincing, under the testimony, that 
the patentées are not joint inventors, and further comment is un- 
nfecessary. 

tastly, it is quite satisf actorily shown that the défendants hâve in- 
fringed plaintiiïs' patent by the use of a single screen in producing 
their designs and pictures. This is apparent, as it relates to the Beaver 
Glove design and the Allen & Lewis advertisements, copies of which 
are in évidence.;; and the évidence tends strongly to show that the Pen- 
dleton Woolen Mills job; as it is termed, was produced in the same way. 
On the other hand, it is shown that the picture of the lady, Exhibit É, 
produced for the Bail Manufacturing Company was constructed 
through the use of a plurality of screens. 

It results, therefore, that défendants should be enjoined from the 
manufacture of designs through the use of the single screen, but not 
through the employmentof a plurality of screens, and that plaintiffs are 
entitlâ.te.a decree acçQrdingly. 
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EIBEL PBOCESS CO. v. MINNESOTA & ONTARIO PAPER CO. 

(District Court, D. Maine. September 30, 1920.) 
No. 769. 

1. Patents <S=>328—: 845,224, for improvement of FourdrMer papOT-making 

machine hdd not anticipated nor indeflmte in daim; also held infringed 
as to daims 1-8, 12. 

The Eibel patent, No. 845,224, for improvement In Fourdrlnier paper- 
maklng machine Ueld not anticipated, and not Invalid for indeâuitenesa 
of claim, and claims 1, 2, 3, 7, 8, and 12 held Infringed. 

2. Patents <S=>45 — Commercial utility résolves doubt aa to patentable novelty 

in favor of patent. 

Where there is doubt as to patentable novelty, It may be resolved In 
favor of the patent by reason of its commercial utllity. 

In Equity. Suit by the Eibel Process Company against the Minne- 
sota & Ontario Paper Company. Decree for plaintiiï. 

Fish, Richardson & Neave, of Boston, Mass., for plaintiff. 

Livingston Gifïord, of New York City, Nathan Heard, of Boston, 
Mass., Amasa C. Paul and Maurice M. Moore, both of Minneapolis, 
Minn., and Verrill, Haie, Booth & Ives, of Portland, Me., for de- 
fendant. 

HALE, District Judge. This is a suit in equity to enjoin the infringe- 
ment of United States letters patent to William Eibel, No. 845,224, 
dated February 26, 1907, for an improvement in Fourdrinier paper- 
making machines. The patent seeks to construct and arrange such 
machines, so that they may be run at a higher speed and produce a 
more uniform sheet of paper. For many years the Fourdrinier machine 
has been the best known and most widely used paper-making machine. 
In describing it, I foUow substantially the plaintifï's détails. It con- 
sista, primarily, of an endless wire-cloth sieve, or "wire," passed over a 
séries of rolls at a constant speed. At the "breast roll" end, or wet end, 
of this wire there is discharged upon it f rom the "flow box," or "pond," 
a constant stream of paper-making stock,* consisting generally of fibers 
of wood pulp, mixed with from 135 to 200 times their weight of water, 
and having the appearance of diluted milk. This sieve is woven with 60 
or 70 meshes to the inch, and may be 75 feet long and 100 inches or 
more wide. As it travels forward, the fibers are deposited upon the 
wire, as the water drains out ; the wire being given a sidewise thrust or 
"shake" to insure their proper felting and interlocking. The stock is 
carried along on the wire, draining oflf its water as it goes, until the 
"couch rolls" at the further end of the wire are reached. The stock is 
pressed between the "couch rolls," and then, in the form of a uniform- 
ly distributed wet pulp, is strong enough to hold together, and be car- 
ried through a séries of pressing and drying rolls and calenders, which 
constitute the "dry end" of the machine. In order to aid in the ex- 
traction of the water from the pulp, there is placed, somewhere about 
20 feet from the "breast roll," a séries of "suction boxçs" beneath 

«tesPor other casés aee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Index» 
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and in contact with the under surface of the wire. A partial vacuum 
is maintained within thèse boxes, so that the greater part of the water 
remaining in the paper stock is sucked out into the boxes, and very 
little free water remains in the wet web of paper after it has passed 
beyond this point. 

There are many détails of construction to which attention is called. 
The "flow box" is the box in which the stock is stored up, and from 
which it is discharged upon the moving wires, through the "slice," 
namely, the horizontal gâte extending across the wire, by raising which 
the stock is discharged from the "flow box" upon the wire, in a stream 
having the width of the desired sheet of paper, and having a thickness 
dépendent upon the height of the "slice" opening. The "deckle straps" 
ase rubber bands, resting upon the wire at each side of the stream of 
pulp. They travel with the wire, so as to form latéral walls, to con- 
fine the stream of stock until it has reached a condition of such dry- 
ness that it no longer tends to flow. The "table roUs" are a séries of 
parallel, horizontal rollers between the "breast roll" and the "couch 
roll," upon which the active portion of the wire is supported, so as to 
présent a plane surface. The "dandy roll" is a roUer, faced with the 
wire cloth, placed above the wire at a point beyond the first suction, 
box and in contact with the upper surface of the paper. It imparts to 
the upper surface of the paper a texture similar to that which the 
lower surface receives from its contact with the wire. This "dandy 
roU" may also carry the design which impresses the watermark on the 
sheet, in case a watermark is desired. The last roUer for supporting the 
wire is larger than the others, and is called a "guide roll," since it is 
equipped with a device for automatically varying the position of its axis, 
so as to guide the wire and keep it running straight. After the wire 
passes over the "guide roll," it drops at an angle below horizontal to 
the "couch roll." Fourdrinier machines are very expensive; and so 
for purpose of economy, they are operated day and night; and it is 
the constant endeavor of ail paper manufacturers to run thèse ma- 
chines at the utmost possible speed consistent with the production of 
good paper. 

Prior to Eibel, as the proofs show, 450 feet of paper per minute was 
the substantial maximum at which good paper could be made. At 
speeds exceeding this limit, great commotion was caused in the stock 
on the wire, so that the paper formed was uneven, or "wild." It had 
waves, rippies, and wrinkles in it, during the critical period while the 
paper was forming, thus preventing an even formation. If higher speed 
was attempted, the sheet would sometimes break, stopping the machine. 

The plaintiff says that Eibel made the discovery that the reason for 
this commotion of the stock, when high speeds were given to the wire, 
was the excessive différence of speed between the wire and the stock ; 
and that such commotion could be avoided if the stock could be speed- 
ed up to equal the wire speed, at the point where active paper forma- 
tion begins. 

Eibel observed — so plaintiff allèges — that, so long as the actual dif- 
férence between stock speed and wire speed did not exceed say 100 
feet per minute, there was no great trouble, because the "drag" or 
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friction of the wire was sufficient to accelerate the stock to such an 
extent that speed equality and the conséquent quiescence of stock was 
accomplished before the stock lost its fluid character. He saw the 
reason why "wild" paper was produced at high speed to be that there 
was too great a différence between stock speed and wire speed to be 
overcome by "drag," and that the under part of the Uquid was dragged 
along faster than the upper part, thus causing waves and ripples. In 
order to meet thèse conditions, Eibel gave the wire "a sharp, downward 
pitch from the 'breast roil' to the 'guide roll' ; and thus called in the 
aid of gravitation to speed up the stock on the wire, and to bring it 
up to speed equality with the wire" ; his effort being to use gravity, in 
corrélation with the other éléments then in use, with the purpose of 
making the stock catch up with the speed of the wire. The plaintiff con- 
tends that the above is substantially Eibel's inventive thought. Trans- 
lating that thought into a machine, he took the old Fourdrinier machine, 
and raised the "breast roll" end to a substantial élévation above the 
level. As a process, plaintiff says that Eibel's invention consists in 
giving a rapid flow of stock under the influence of gravity, due to a sub- 
stantial wire pitch, and correlating this pitch with the speed of the 
wire in such a way that the initial différence of velocity between stock 
and wire is overcome under the influence of gravity, so that the waves 
and ripples, which would otherwise be présent at the point of paper for- 
mation, are donc away with ; and plaintiff urges that Eibel had in mind 
the fact that small élévations of the wire had, up to that time, been 
used, but that thèse pitches were mainly for drainage requirements, and 
that no one had conceived the idea of applying a substantial élévation 
of the "breast roll" end of the wire to the purpose to which he ap- 
plied it. 

In his spécification, Eibel calls attention to the prior art as follows : 

"The Fourdrinier wire bas usually been arrangea to move In a horizontaT 
plane, although I am aware that means hâve been provlded for adjusting the 
breast roll and of the wire to différent élévations, usually below the level, to pro- 
vide for running with différent grades of stoclj — as, for instance, with qulck 
stock and slow stock ; but so far as I am aware the making wire has always had 
to perform the work of drawing along the stock, and as the wire moved 
much faster than the stock, the stock waved or rippled badly near the breast 
roll end of the wire, which gradually diminished until an equilibrium was 
established, and a smooth, even, and glassy surface presented, and net until 
the waving or rippling ceased dld the fibers lay down uniformly and produce 
a well-formed sheet of paper. The machine has been run necessarily at a 
slow rate of speed to give ample time for the water to escape and for the 
fibers to lay down, so as to make a unlform sheet, and In case the time was 
insufficient the breast roll end of the wire has been lowered stiU farther, 
untll tbe desired resuit was accomplished. In accordance with my inven- 
tion I operate entirely above the level to cause the stock to travel by gravity 
at a velocity approximately equal to the speed of the making wire, which I 
believe to be a new principle of opération." 

He thus points out with some détail what his invention is : 

"My Invention is embodied, essentially, in the flrst part or élément of the 
machine having the Fourdrinier wire, or paper-making wire, and consists 
In causing the stock to travel by gravity in the direction of movement of 
the making wire and approximately as fast as the making wire moves, there- 

267 F.— 54 
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by resultlng in a 'gravity feed' for the machine. The stock may be, and 
preferably Is, caused to travel more rapidly than the normal or usual speed 
of the making wlre for a certain grade of stock, and means are provlded for 
increaslng tEe speed of the machine, so as to cause the making wire to move 
at a hlgher rate of speed than usual, being substantially equal to the speed of 
the rapidly moving stock. To accompUsh this resuit in a simple manner, the 
breast roll end of the papèr-making wlre is maintalned at a substantial éléva- 
tion above the level, thereby providing a continuons downwardly moving 
paper-making wire, and the decllnation thus given to the wire is such that 
the stock Is caused to travel by gravity in the direction of the movement of 
the wlre and substantially as fast as the wlre moves. The decllnation of the 
paper-making wire may be adjustable, or the speed of the wlre may be vari- 
able, or both the decllnation and speed of the wire may be adjustable, in 
order that the velocity produced by gravity in the stock on the declining wire 
will approximately equal tûe speed of the wlre. By this arrangement the 
speed of the machine may be increased to such an estent as to bring the 
speed of the making wire up to the maximum velocity of the rapidly moving 
stock, and a strong, even, and well-formed sheet produced, which is more 
unlform than usual. » ♦ • 

"The élévation above the level at which the breast roll end of the making 
wire is maintalned will vary accordlng to the grade of stock; but in any 
event it will be substantial, so as to cause the stock to move rapidly by 
gravity. » • * For the purpose of increaslng the speed of the machine 
to the maximum, I maintaln the breast roll end of the making wire ftt a 
hlgh élévation above the level so that the stock travels by gravity much 
faster than the making wire ordinarily runs for a certain grade of stock, 
and I then increase the speed of the machine to such estent as to bring the 
rate of speed of the paper-making wire up to the speed of the rapidly moving 
stock, and as a resuit the capaclty of the machine is largely increased. 

"I flnd in practlce that, by providing a gravity feed operating substantially 
as herein described, the Stock runs smoothly and evenly, without waving or 
rippling, and the flbers are thereby permitted to settle with great uniformity, 
as regards their distribution over the wire, so that the paper, in addition to 
being well formed, is very uniform. Furthermore, as the stock is moving 
with the paper-making wire, Instead of being moved by the wire, or essen- 
tially by the wire, the formation of the paper will begln at the start and will 
continue to the end of the travel of the stock with the wire. Furthermore, by 
making the sheet of paper uniform over ail less sulphite or strengthenlng 
material is required. Furthermore, as the stock carries less water when ar- 
riving at the suction boxes, the amonnt of suction ordinarily required may 
be reduced, thereby reducing the friction due to the making wire passlng 
over the suction boxes, and hence increaslng the life of the wire. ♦ • » •• 

The claims of Eibel's patent now at issue in this suit are claims 1, 
2, 3, 7, 8, and 12, as foUows: 

"1. A Fourdrlnler machine having the breast roll end of the paper-making 
wire maintalned at a substantial élévation above the level, whereby the stock 
is caused to travel by gravity, rapidly, in the direction of the movement of 
the wire, and at a speed approximately equal to the speed of the wire, sub- 
stantially as described. 

"2. A Fourdrlnler machine having the breast roll end of the paper-making 
wire maintalned at a high élévation, where'oy the stock is caused to travel 
by gravity faster than the normal speed of the wire for a certain grade of 
stock, and having means for increaslng the speed of the machine to cause the 
wire to travel at substantially the same rate of speed as the rapidly moving 
stock, substantially as described. 

"3. A Fourdrlnler machine having the paper-making wire declined from 
the breast roll to the guide roll, the breast roll end of the wire being main- 
talned at a substantial élévation above the level, whereby the stock is caused 
to travel by gravity, rapidly, in the direction of movement of the wlre and 
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at a speed approximately egual to the speed of the wire, substantlàlly as de- 
scribed. 

• »•»•*«•♦*•» 

"7. A. Fourdrinier machine having the paper-making wire decllned from 
the breast roll to the guide roll, and the suction boxes supported at a cor- 
responding deellnation, substantlàlly as described. 

"8. A Tourdrinier machine having the paper-making wire declined from 
the breast roll to the guide roll, and the several suction boxes arrangea at 
différent élévations, substantlàlly as described. 

"12. In a Fourdrinier machine, a downwardly-moving paper-making wire, 
the deellnation and speed of whlch are so regulated that the velocity of the 
stock down the declinlng wire, caused by gravlty, is so related to the ve- 
locity of the wire in the same direction that waves and ripples on the stock 
are substantially avoided and the libers deposited with substantial uniformity 
on the wire, substantially as described." 

The défenses are : First, invalidity of the patent by reason of antici- 
pation in the prior art, and by reason of indefiniteness in some of the 
daims ; second, noninfringement. 

The patent has been before the Court of Appeals in the Second Cir- 
cuit. Eibel Process Co. v. Remington-Martin & Co. et al., 234 Fed. 
624, 148 C. C. A. 390. The court held the patent to be valid and in- 
fringed as to claims 1, 2, and 3. 

[1] 1. The défendant contends that there has been anticipation 
in the prior patented arts, and also that there has been actual prior 
use of the Eibel invention. In introduces testimony tending to show 
that there were certain patents disclosing a substantial pitch, both for 
drainage purposes and for the same purposes to which Eibel applied 
the "gravity f eed" System. 

In the Remington-Martin Case, 234 Fed. 624, 631, 148 C. C. A. 
390, 397, the court examined certain prior patents introduced by the 
défendant as proving anticipation. As to thèse patents the court said : 

"Six United States and ten forelgn patents were received in évidence. 
AU show means for effectlng a slight adjustment of the breast roll, and 
none amounts to more than an illustration of the drainage adjustment which 
Eibel fully understood and referred to in his patent. The patents demonstrate 
that skilled meu prior to Eibel dld not appreciate the possibility of ralsing the 
breast roll end of the machine more than an inch or two, and that none of 
them had had the falntest conception of the principle of opération which 
characterized the Eibel Invention." 

The same patents are before me in this case. Upon examination 
of them, I find no reason to difïer from the conclusion of the Court 
of Appeals in the Second Circuit. The défendant now refers to the 
Barrett & Horne patent. No. 691,333. This is said to be an improve- 
ment on an earlier Barrett & Horne patent. No. 634,288, which was in 
évidence in the Remington-Martin Case. The later patent refers to 
the former patent and says : 

"It is the object of our présent Invention to modify this type of machine 
by placlng the adjustlng device for the shake frame above the same and ont 
of reach of any molsture or water that might flow over onto the floor." 

The purpose of the adjustment appears to be the same as in the 
earlier patent, namely, "to adapt the machine for pulp of différent kinds 
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or grades." In the earlier patent the method of so adapting the ma- 
chine for pulp of différent kinds is explained as f ollows : 

"In certain kinds of pulp, notably the wood pulp which is now largely used 
in making paper, the water drains away very rapidly, -so that the pulp may 
become nearly dry before it leaves the shake frame, and thus not be properly 
laid when It reaehes the roUers. This tendency may be obviated to a considér- 
able extent by downwardly Inclining the shake frame toward the roUers, so 
that the water tends to travel along with the pulp, and wlll not, therefore, 
drain out through the wire so rapidly. It is further désirable that the araount 
of inclination or slope should bè variable, so as to adapt the machine l'or 
pulp of différent kinds or grades." 

It appears, then, that the reason for the slight pitch of the wire which 
thèse patents provide is to prevent the difficulty arising when certain 
kinds of pulp are used, in which the water drains away rapidly. In 
the later patents, as in the earlier one, I find no claim of any novelty in 
respect to an efïort toward adjustment, for the purpose which Eibul 
disclosed. The patents tend, rather, to illustrate adjustments well 
known to the whole art before Eibel, and referred to at Unes 82 et 
seq. of his spécification. They do not disclose that thèse adjustments 
are for the Eibel purpose of reducing the relative speed of stock and 
wire, giving the stock a gravity accélération, and thus doing away with 
the waves, ripples, and wrinkles caused by the différence of speed 
between the stock and the wire. There is no indication that the patents 
seek to increase the speed of production. I think this may also be said 
of the alleged prior use at Lisbon Falls. This relates to two machines 
of the Pejepscot Paper Company. There was a pitch of 2 inches used 
on thèse machines before the Eibel patent. This use was clearly for 
"carrying the water nearer to the suction box." 

Evidence was ofïered by the défendant tending to show a pitch of 
4 inches or more, and that such pitch was used for purposes which 
might be held to be within the Eibel patent. Af ter examining this tes- 
timony, I find it insufificient to establish either the date or other substan- 
tial facts with référence to this alleged prior use. This is especially 
so in view of the well-known rule invoked by Judge Putnam of the 
Court of Appeals in this circuit, in the Emerson and Norris Case, 202 
Fed. 747, 750, 121 C. C. A. 113. After a careful study of ail the évi- 
dence ofïered by the défendant to prove anticipation, either in patents 
or by a prior use, I am led to the conclusion that no one of the prior 
inventors, or alleged users, disclose any of the inventive purpose of 
Eibel. No one shows any knowledge of any relation between the pitch 
of the wire and speed, or of the use of gravity to aid the other élé- 
ments in well-known use before Eibel. From a study of the proofs 
now before me, I see no reason to difïer with the Court of Appeals in 
the Second Circuit in its conclusion that no one before Eibel had any 
knowledge of his theory; and that the slight pitches of the prior art 
were used in most instances to bring stock to the "dandy roll" more 
quickly than when the horizontal wire was used. 

It is true, of course, that a slight pitch of two inches causes some 
slight increase in the speed of the stock on the wire. Eibel's claims 
are limited to a substantial pitch, for it is only by such assistance of 
gravity that Eibel could acquire the speed which be sought. He ap- 
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pears to hâve been invoking this aid of gravity, in corrélation with the 
conditions which he already found in the use of Fourdrinier machines, 
namely, "drag" and "head." 

It is évident that the trivial pitches in the prior art were used for a 
wholly différent purpose from that of Eibel. Those who used them are 
not shown by the proofs to hâve appreciated and observed the opera- 
tive System which Eibel invoked. Their use was so inconsiderable 
in extent that any possible effect was apparently too small to be 
capable of observation. They would give no help to any one seeking 
to obtain further speed in the use of the Fourdrinier paper machine. 
They would give no hint in regard to any practical purpose of con- 
forming the speed of the stock to the speed of the wire. If, in using 
the pitch for drainage, some slight advantage was obtained in référence 
to equalizing the speed of the stock to that of the wire, it was clearly 
an unexpected and unappreciated resuit. And it is clear that such re- 
suit is not suificient to constitute infringement. Tilghman v. Proctor, 
102 U. S. 707, 711, 26 L. Ed. 279. 

[2] If there be any doubt as to patentable novelty, this doubt may 
well be resolved in favor of the patent, by its commercial utility. The 
proofs show that, when the Eibel process was first put in use at Rhine- 
lander, the high pitch which Eibel had brought to the art was looked 
upon as revolutionary. Up to that time the usual speed of Fourdrinier 
machines had seldom exceeded 450 feet per minute, although the whole 
art was seeking greater speed. It was said that the "fastest machines 
in the world" had arrived at a speed of about 500 feet per minute ; but 
to attempt to get an increase of speed beyond this limit had met with 
f ailure, and where high speed had been tried it had been abandoned, be- 
cause it was found that at higher speed there was great commotion on 
the wire, resulting in "wild" paper. Af ter the Eibel idea got fairly be- 
f ore the public, it was at once adopted by substantially the whole art. 
As a resuit of using the high pitch, taught by Eibel, the proofs show 
that the paper machines hâve been able to increase their speed from 25 
to 30 per cent., or even more ; so that it is now the common practice to 
make newspaper at a speed of 600 feet, or even 680 feet, per minute, 
and that it is not now known what the limit may be to speed. 

In Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177, the 
Suprême Court found a new and useful resuit where a loom was made 
to produce 50 yards a day, when it had never produced more than 40. 
The teaching of that case has now become common learning in courts 
accustomed to pass upon patents. Success makes the resuit seem sim- 
ple ; and it is quite usual to hâve witnesses say that the thing was easy, 
and did not involve any use of the inventive faculty. In the case before 
me it does not appear to hâve occurred, either to the prior patentées 
or to machine workers, before Eibel, that high speeds could be attained 
by using a high pitch. When the resuit was attained, however, the 
public was glad to profit by it. And the proofs show that the resuit 
of the Eibel invention has been a most extended commercial use of 
his process. This commercial utility and success may properly be in- 
voked in favor of the patent. 
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The défendant contends that daims 1, 2, and 3 are void for indef- 
initeness. 

In claim 1, Eibel has the breast roU end of the paper-making wire 
in the machine "maintained at a substantial élévation above the level, 
whereby the stock is caused to travel by gravity, rapidly, in the direc- 
tion of the movement of the wire." Similar language is used in claims 
2 and 3. The défendant says that the use of such words as "substantial 
élévation" and "rapidly" are so indefinite as to render the claims void. 
Eibel's inventive thought had for its object a process whereby the 
machine might be run at a much higher speed than heretofore. Eibel 
found the Fourdrinier machine with the wire running horizontally. 
He took the éléments which were already in use and added to them a 
process whereby the breast roll end of the wire is maintained at a suffi- 
cient élévation above the level to make the stock travel by gravity at 
great speed. It is apparent from the testimony of the experts that it 
was impossible to know in advance the exact speed which any particu- 
lar pitch would cause. This lack of knowledge beforehand was due 
to the variations in the stock used, and to the varied use of the différent 
éléments then employed in opération; sometimes the depth of the 
"pond" back of the slices would be greater than at others. The "drag" 
or "friction" of the wire on the stock might be différent at différent 
times. Other éléments might vary. A sufficient pitch had to be given to 
cause a rapid gravity flow of the stock under ail existing conditions. A 
pitch of 2 or 3 or 4 inches would not be enough. It must be found by 
practice what pitch of the wire would be enough to bring the speed of 
the stock up to the speed of the wire. The claims should not be pro- 
nounced void because they do not express in inches the a,mount of élé- 
vation required to achieve the resuit which Eibel had in mind. I think 
the claims should not be held invalid by reason of indefiniteness. 

2. Infringement. — The défendant says that its machines do not 
infringe the claims of the patent in suit ; that Eibel's proposition was 
to give the wire such an élévation that gravity àlone, due to the pitch of 
the wire, would cause the stock to attain the same speed as the wire at 
the point where the stock would lose its viscosity and settle down upon 
the wire in a thin sheet. The défendant urges that it has not given its 
wire such an élévation, and that, therefore, it does not infringe. In 
other words, the défendant contends that Eibel's invention contemplated 
that pitch alone should do ail the work of bringing the stock from noth- 
ing up to an ultimate speed equal to that of the wire ; that Eibel con- 
templated that there should be no "head" at ail back of the slices, and 
that "drag" should be done away with altogether, as a factor in acceler- 
ating the speed of the stock ; and that no machine cornes within the 
Eibel inventive thought, unless that part of the stock speed which is 
contributed by pitch is greater than that part of the stock speed which 
is due to the other two factors. The learned counsel for défendant 
urge that, when Eibel speaks of a gravity machine, or of a "gravity 
feed," he refers to the use of gravity, to the exclusion of ail other élé- 
ments, and that when, in his claims, Eibel speaks of the stock traveling 
by gravity, he refers to the use of gravity without any help from other 
sources. 
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It is to be noted that Eibel's one object was to arrange a process 
by which the machine could be run at a niuch higher speed than 
heretofore. With this in view, Eibel organized his machines at the' 
Rhinelander Paper Company in such a way that they had a pitch of 
about 14 inches and run at a speed between 500 and 600 f eet per minute. 
To produce this resuit he used gravity. He used, also, the éléments 
which he found at hand, namely, the "drag" and the "head," due to the 
depth of the "pond" back of the "slice." His effort was to get speed; 
he did not wish to abolish or disregard any of the éléments which help- 
ed him to get speed. 

But, if the contention of the défendant is correct, he did not put his 
own invention into practical use at Rhinelander, or at any other place ; 
for in practice he did not obtain his speed by gravity alone. In fact, 
the defendant's experts testify that the mode of opération set forth in 
the Eibel patent in suit has never been put in practical use by anybody; 
it was not used at Rhinelander; it was not used in the other mills; 
it is not embodied in the drawings of the patent. 

I cannot sustain such contention. I cannot so construe the spéc- 
ification and claims of the patent. Eibel introduced a new speed- 
making f actor. He proposed to bring the speed of the stock up to the 
speed of the wire, and to use gravity to that end ; but I cannot hold that 
he contemplated that gravity should be used to the exclusion of the 
other éléments which were already in use. He found those éléments at 
work; there is no reason why he should exclude them from helping 
a}ong the work. The process invented by him begins to operate after 
the stock has entered upon the wire. His apparent attempt was to get 
rid of bubbles and wrinkles, before he got to the place on the machine 
where paper is formed. To do this, he allowed gravity to work with 
"drag" and with "head." He harnessed ail the éléments he could find. 
He brought gravity in with the other éléments, and so brought the 
speed of the stock up to equality with that of the wire. By this means 
he achieved high speed and also f reed the stock on the wire from waves 
and ripples. 

The proof s show that the défendant has used a substantial pitch, and 
not merely the trivial pitch employed for drainage adjustments, and 
that it has used this pitch in order to call gravity into opération, as an 
accelerating f actor, to speed the stock up to a speed equal to that of the 
wire. I think it must be held that the défendant infringes the princi- 
ples of the Eibel patent. 

The proof indicates that the défendant has used, in some machines, 
a pitch of 12 or 14 inches. In thèse machines it clearly infringes. Tes- 
timony tends to show that it has used a smaller pitch of about 6 inches 
in what is called a No. 2 machine. In the présent aspect of the case, 
I think it unnecessary to décide whether or not the use of the Smaller 
pitch in the No. 2 machine is or is not an infringement. 

Corning to the détails of infringement : It is évident, from what I 
hâve already said, that the défendant infringes claims 1, 2, and 3 of the 
patent. Claims 7 and 8 are machine claims, referring to that élément 
of the machine which is found in claim 3, namely, the declination of the 
paper-making wire from the breast roll to the guide roU, and including 
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the suction boxes in such declination. The extent of the declination is 
not given in précise terras, but it must be "substantially as described" 
— that is, it must be a substantial declination. It seems to me clear f rom 
the évidence that the défendant infringes, also, claims 7 and 8. 

Claim 12 spécifies that the speed o£ the stock and wire shall be so 
adjusted that waves and ripples on the stock are substantially avoided, 
and the fibers deposited with substantial uniformity ; this being a resuit 
obtained by the claims 1, 2, and 3. Claim 12 is a process claim. It 
clearly involves the principles of claim 1. I think the évidence in the 
record shows an infringement by the défendant, of claim 12. My con- 
clusion, then, is that claims 1, 2, 3, 7, 8, and 12 are valid and infringed. 
A decree may be entered for the plaintifï for an injunction and for an 
accounting. 

The plaintifï recovers costs. 

The plaintifï may présent a draft decree on or before October 9, 
1920. The défendant may présent corrections, if any, on or before 
October 25, 1920. The decree is to be settled October 30, 1920, at 10 
o'clock a. m. 



UNITED STATES v. FRBEDMAN. 
SAME V. NESBY. 

(District Court, E. D. ïennsylvanla. September 28, 1920.) 
Nos. 87, 168. 

1. Intoxicating liquors «©=9248 — ^AfiBdavit held to show probable cause for 

search warrant. 

An affldavit by a fédéral prohibition agent that he purchased intoxi- 
cating llquor on the premises of défendant, occupled as a saloon and 
dwelling, and statlng the kind and quantity of llquor and the amounts 
pald, sets forth faets from whlch the commissloner can find probable 
cause to believe that an offense had been commltted against the Nation- 
al Prohibition Act, so as to authorlze the Issuahce of a search warrant. 

2. Intoxicating liquors ®=^348 — AtBdavit held to describe sufflciently place 

to be searched. 

An affldavit for a llquor search warrant, whlch described the place to 
be searched by street and number, and stated that the premises were 
occupled as a saloon and dwelling, is sufflcient. 

3. Intoxicating liquors ©^SIT — Search warrant nnder Prohibition Act not 

limited to cases of felony. 

National Prohibition Act, tlt. 2, § 2, empowering officers mentioned in 
Rev. St. § 1014 (Comp. St. § 1674), to Isyue search warrants under the 
limitations of Act June 15, 1917, tlt. 11 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 10496i4a-10496i4v, 102121), authorizes the Issuance of 
search warrants for violation of the Prohibition Act, whlch are misde- 
meanors only, though section 2 of sald title 11 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 10496H'6) pro vides for search warrants under 
that act only in case of félonies. 

L. Friedman and John N. Nesby were arrested for violation of the 
National Prohibition Act. On pétitions by défendants to hâve re- 
stored to them property taken from them under search warrants and to 
quash the search warrants. Pétitions dismissed. 

SssTot other cases see same toplc & KEY-NUMBER In ail Ke7-Numbered Dlgests & Indexes 
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Charles D. McAvoy, U. S. Atty., of Philadelphia, Pa. 
Roy L. Daily, of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. [1] The pétitions in each case aver 
that the search warrants issued and the seizure thereunder are void 
and illégal, because the affidavit on which the warrant was issued 
does not set forth f acts upon which the commissioner could find prob- 
able cause. The affidavits in each case are made by a fédéral prohibi- 
tion agent and set out that the premises in each case are occupied as a 
saloon and dwelling, and that on a day and at an hour stated the affiant 
purchased intoxicating liquor, to wit, whisky, in one case two drinks 
and in the other case one drink, containing one-half of 1 per centum 
or more of alcohol, and the sum paid for the liquor is set out. Thèse 
are facts, and upon such facts the commissioner could find probable 
cause to believe that an offense against the National Prohibition Act 
(41 Stat. 305) had been committed upon the premises. 

[2] It is urged that the affidavit does not set forth with suificient 
particularity a description of the property and the place to be searched. 
As the property is described by street and number, and it is stated 
that the premises are occupied as a saloon and dwelling, that is suffi- 
cient. 

[3] It is further contended that the search warrants are not in com- 
pliance with the provisions for issuing search warrants under the Es- 
pionage Act of June 15, 1917 (40 Stat. 217), made applicable to the 
National Prohibition Act. Section 2 of title 2 of the National Pro- 
hibition Act provides : 

"Section 1014 of the Revlsed Statutes of the United States Is hereby made 
applicable in the enforcement of this act. OiBcers mentioned in sald section 
1014 are authorlzed to issue search warrants under the limitations provlded 
in title XI of the act approved June 15, 1917 (Fortieth Statutes at Large, 
page 217 et seq.)." 

One efïect of this section is to grant power to issue search warrants 
under the limitations provided in title 11 of the Espionage Act (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ 10496i/4a-10496i4v, 102121) 
to other officers in addition to those named in title XI. It is contended 
that one of the limitations in title XI is that the property to be seized 
under the search warrant "was used as the means of committing a fel- 
ony." 

Section 25 of title 2 of the National Prohibition Act further pro- 
vides : 

"It shall be unlawful to hâve or possess any liquor or property deslgned for 
the manufacture of liquor intended for use in violating this title or which has 
been so used, and no property rights shall exist In any such liquor or property. 
A search warrant may issue as provided in title XI of public law numbered 
24 of the Sixty-Fifth Congress, approved June 15, 1917, and such liquor, the con- 
tainers thereof, and such property so seized shall be subject to such disposi- 
tion as the court may make fhereof." 

If the language of section 2 providing that search warrants may be 
issued under the limitations provided in title XI of the Espionage Act 
is to be construed as contended by counsel for petitioners, the issuing of 
search warrants could not be made applicable to the National Prohi- 
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bition Act ro as to carry its purpose into efifect. Under title XI, sec- 
tion 2, of the Espionage Act (Comp. St. 1918,, Comp. St. Ann. Supp. 
1919, § 10496i/4b) there are three subparagraphs reciting grounds upor. 
which search warrants may be issued under that title. Surely the act 
cannot be read into the National Prohibition Act in stlch manner as 
to rëstrict the issuing of search warrants to the grounds upon which 
they may be issued under the Espionage Act. I think counsel has 
confused the grounds upon which search warrants may be issued with 
limitations upon the power of issuing them. The limitations are set 
forth in sections 3-6 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
10496%c-10496i4f), and there is nothing in the présent pétition to 
show that those limitations were not observed. It is not necessary, 
in order to hâve a search warrant under the National Prohibition Act, 
to set out in the affidavit that the property was used as a means of 
committing a felony, which is one of the grounds upon which a search 
warrant may issue under the Espionage Act. 

I find no mérit in the pétitions, and they are dismissed. 



BAYLEY & SONS, Inc., v. MORGAN. 

(District Court, E. D. New York. August 7, 1920.) 

Courts "®=354 — No power to set asiàe decree pro confesso after term. 

Under equity rule 17 (198 Fed. xxiii, 115 0. C. A. xxlil), provldlng that 
a final decree entered on an order pro confesso "shall be deemed absolute 
unless the court shall, at the same term, set aslde the same • * • 
upon cause shown," the court is without power after the term to set 
asiâe such a final decree. 

In Equity. Suit by Bayley & Sons, Incorporated, against George 
Morgan, doing business as Morgan & Co. On motion by défendant to 
open default and permit filing of an answer, and to vacate decree taken 
pro confesso. Motion denied. 

Frank F. Adel, of Evergreen, N. Y., for the motion. 
Dodson & Roe, of New York City, opposed. 

GARVIN, District Judge. This is a motion for an order opemng a 
default of the défendant above named, permitting him to file his an- 
swer to the complaint herein, and vacating and setting aside the judg- 
ment entered herein June 30, 1920. The moving papers show, and 
it is not denied, that on September 26, 1917, the défendant was served 
with a summons and bill of complaint in the above-entitled action, a 
suit in equity, in which the plaintiiï was suing John Morgan, doing 
business under the firm name of Morgan & Co. The défendant told 
the deputy marshal, who sought to efifect service, that he was not John 
Morgan, and that the latter was dead. The deputy marshal told the 
défendant to keep the paper. The défendant disregarded the sum- 
mons and bill of complaint, and took no action with respect thereto. 
This motion was made after the expiration of the term during which 

^ssFor otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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a final decree was entered herein against the défendant ; the plaintiff, 
after the service of the summons, having amended the title of the ac- 
tion by substituting George Morgan, in place of John, as défendant. 
This was without notice to the défendant. 

The papers in opposition show, and it is not denied, that the de- 
fendant never did anything after the service of the summons to Iht 
quire about the action; that the title was amended December 14, 1917; 
that thereafter the plaintiff took no action in the matter until December 
19, 1919, when a final decree was entered pro confesso against the de- 
fendant. The records of this court show that the final decree was en- 
tered in December, 1919, and not in June, 1920, as alleged by de- 
fendant. 

Plaintiff allèges, and it is not denied, that on July 13, 1917, a letter 
was sent to John Morgan & Sons, advising them they were infringing 
the plaintiff's patent; that on July 16, 1917, the défendant George Mor- 
gan wrote to counsel for plaintiff, stating that the business of John 
Morgan & Co. was taken over by Morgan & Co. This letter, written 
by the défendant, was signed by "Morgan & Co., Geo. Morgan." The 
handwriting of "Geo." was such that plaintiff's counsel believed the 
name to be "John" Morgan. After the receipt of this letter the sum- 
mons and bill of complaint were served. 

It is apparent that the défendant, who had notified plaintiff that 
the business of John Morgan & Co. had been taken over, knew that he, 
the défendant, was intended to be named in the summons. Having 
discussed the question of his identity with the deputy marshal who 
made the service, it was his duty to take légal advice, when the lat- 
ter insisted upon leaving the paper with him. It appears, theref ore, that 
no case is presented which would afford the slightest justification for 
disregarding rule 17 of the Equity Rules (198 Fed. xxiii, 115 C. C. A. 
xxiii), which reads in part as follows: 

"When the bill Is taken pro confesso the court may proceed to a final decree 
at any time after the expiration of thirty days after the entry of the order pro 
confesso, and such decree shall be deemed absolute, unless the court shall, at 
the same term, set aslde the same, or enlarge the tlme for fillng the answer, 
upon cause shown upon motion and affldavit." 

When this rule has been the subject of judicial interprétation, the 
courts hâve uniformly held that the court is without power to set aside 
such a final decree, unless the motion is made at the same term as that 
at which the decree was entered. U. S. v. Millinger (C. C.) 7 Fed. 187 ; 
School Dist. V. Lovejoy (C. C.) 16 Fed. 323; Allen v. Wilson et al. 
(C. C.) 21 Fed. 881 ; Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 
797 ; McGregor et al. v. Vermont Loan & Trust Co., 104 Fed. 709, 710, 
44 C. C. A. 146. 

Although I am exceedingly doubtful whether défendant has present- 
ed such facts as to justify granting this application as a matter of dis- 
crétion, I prefer to base my décision upon the ground that under rule 
17, as construed by a long Une of authorities, the motion must be de- 
nied. 
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BULIiABD et al. t. 230,363 FEET OF LUMBEB. 
LOWE et al. t. SAME. 

(District Court, S. D. Florlda. June 29, 1920.) 

Nos. 235, 237. 

Savage ^=>2'1 — ^Award of 75 per cent, of net prooeeds for salvage of lumber 
cargo of wrecked sehooner held proper. 

An award of 75 per cent, of the net proceeds made for salvage of the 
lumber cargo of a wrecked and abandoned sehooner, whlch lay In an 
exposed position, and where the work was difflcult and had to be done 
for the most part in the water, held proper. 

In Admiralty. Suit for salvage by Samuel Bullard and others and 
by William Graham Lowe and others against 230,263 feet of lumber. 
Decrees for libelants. 

W. Hunt Harris, of Key West, Fia., for libelants. 

CALL,, District Judge. Thèse two cases ask salvage for saving lum- 
ber f rom the wrecked and abandoned sehooner Priscilla L. Ray, lying 
on MuUet Key bar. The testimony shows the sehooner to hâve been 
wrecked and abandoned on February 16, 1920. The sehooner was 
loaded with lumber. No efforts appear to hâve been made by the 
owners of the sehooner and cargo to salve the property, except sails, 
spars, etc. 

The work of salving the lumber appears to hâve been onerous in the 
extrême, the men having to work in water most of the time, and con- 
tinued over a considérable time, with a number of vessels and their 
crews engaged. The position of the wrecked sehooner was an exposed 
one, adding to the difïiculties of the work of the men engaged in salving 
the cargo. 

Considering ail the circumstances shown by the testimony, I am of 
opinion that an award of 75 per cent, of the net proceeds of the salved 
property, after paying the costs of the suits, and the costs of the dam- 
age suffered by the Serafina, the division of salvage to be made accord- 
ing to the wrecking rules, proportioned to the amount of lumber salved 
by each vessel, except when acting in consort. 

Decrees will be made pursuant to this mémorandum. 

©ssFor other cases see eame toplc £ KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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UNITED STATES v. YOUNT et al. 

(District Court, W. D. Pennsylvania. October 21, 1920.) 

No. 4773. 

1. Criminal law <@=>242(5) — In proceeding to remove défendants to another 

district, indictment only prima facie évidence of probable cause. 

In proceediiigs to remove a défendant to another district for trial, 
the Indictment, while prima facle évidence of probable cause, Is not con- 
clusive, and the judge must, in the exercise of a judlclal function, as- 
certaln whether an offense is charged, whether there was probable cause, 
and whether the court to whlch removal is sought bas jurisdiction of the 
offense. 

2. Constitutional law <^=>251 — ^"Due proeess »f law" protecte against arbl- 

trary action. 

"Due proeess of law," within Const. Amends. 5 and 14, is équivalent to 
the "law of the land," and is intended to protect the citizen against ar- 
bitrary action, and to secure to ail persons equal and impartial justice. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Due Proeess of Law.] 

3. Constitutional law <&=>251 — Due proeess of law includes equal protection 

of laws. 

The due proeess of law provision of Const. Amend. 5, is broad enough 
in scope and purpose to include the equal protection of the laws, whlch 
no State may deny to any person under Const. Âmend. 14. 

4. Constitutional law (^^'SSS — Due proeess of law does not forbid classifica- 

tion. 

Due proeess of law, required by Const. Amends. 5 and 14, does not pro- 
hibit classification, especially by states under their police powers relat- 
ing to the safety, health, and morals of the public, which were not sur- 
rendered to the fédéral government by the Fourteenth Amendment. 

5. Constitutional law <^^253 — Classification must be reasonable to conform to 

due proeess of law. 

A classification, to be valld under the due proeess of law clause, must 
bear a reasonable and just relation to the act in respect to which it is 
imposed, and can never be arbitrary, though much discrétion is neces- 
sarily glven to the law-making power. 

6. Constitutional law 'S=^296(l) — Exemption of fanners from food control 

déniai of due proeess. 

A provision of Lever Act Aug. 10, 1917, § 4, as amended by Act Oct. 22, 
1919, excluding from the act associations of farmers, is an attempted 
classification without any reasonable basis, contrary to Const. Amend. 5. 

Application by the United States for an order to remove George 
W. Yount and others to the Northern District of Illinois, Eastern Divi- 
sion, to answer a charge of conspiracy to violate the Lever Food Con- 
trol Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ SllSi/ge- 
3115%kk, 3115%/-3115%r), as amended. Pétition dismissed, and de- 
fendants discharged. 

D. J. DriscoU, U. S. Atty., of St. Marys, Pa., and Daniel S. Horne, 
Asst. U. S. Atty., of Pittsburgh, Pa. 

Thomas J. Hoffman, of Pittsburgh, Pa., for défendants. 

^=For other cases see aame toplo & KBY-NUMBER in ail Key-Numbered Digeste & Indexe» 
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THOMSON, District Judge. This is an application by the United 
States attorney for an order to remove the défendants to the Northern 
district çf Illinçis,, Eastern division, there to answer a charge of con- 
spiracy preferred by indictment agàinst the défendants and others. 
The défendants were arrested and brought before the United States 
commissioner of this district, and after hearing were committed, on 
their f ailure to give bail Thereupon this application for removal was 
made to this court. The application is resisted strenuously by the 
défendants, each of them denying any complicity in the conspiracy 
charged ; Mr. Taylor in addition offering évidence that he was never 
within the jurisdiction of the court where the conspiracy is charged 
to hâve been made, and was in no way a party thereto. It is.also al- 
leged by the défendants that the section of the act of Congress under 
which they are indicted is unconstitutional and void, and that therefore 
they should not be removed or held to answer the charge in the indict- 
ment. 

[ 1 ] The Suprême Court has mapped out with clearness the procéd- 
ure under section 1014 of the Revised Sta tûtes (Comp. St. § 1674), 
where it is sought to remove a défendant from the district where ar- 
rested to that where the offense is triable. It is distinctly ruled that, 
while the indictment constitutes prima facie évidence of probable cause, 
it is not conclusive, and évidence may be offered by the défendant 
tending to show that no offense triable in the district to which removal 
is sought has been committed; that in such a proceeding the func- 
tion of the judge is not ministerial, but judicial ; that — 

"he must look Into the indictment, to ascertaln whether an offense against 
the United States Is charged, flnd whether there was probable cause, and dé- 
termine whether the court to which the accused Is sought to be removed has 
jurisdiction of the sàme. 'The liberty of the citizen, and his gênerai rlght to 
be tried in a tribunal or forum of hIs domicile, imposes upon the judge the 
duty of conslderlng and passing upon those questions.' " Tinsley v. Treat, 205 
D. S. 20, 27 Sup. et. 430, 51 L. Ed. 689 ; Beavers v. Henkel, 194 U. S. 73, 24 
Sup. et. 605, 48 L. Ed. 882. 

Keeping thèse principles in mind, we turn to the facts of the case. 
The défendants are indicted under section 4 of the Act of Congress 
known as the Lever Act, approved August 10, 1917, as amended by Act 
Oct. 22, 1919, c. 80, which reads as follows : 

"Sec. 4. That It is hereby made unlawful for any person willfully to destroy 
any necessarles for the purpose of enhancing the price or restricting the sup- 
ply thereof ; knowingly to commit waste or willfully to permit preventable dé- 
térioration of any necessarles in or in connection witfi their production, manu- 
facture, or distribution ; to hoard, as deflned in section 6 of this act, any neces- 
sarles ; to monopolize or attempt to monopolize, either locally or generally, 
any necessarles ; to engage In any discriminatory and unfair, or any deceptive 
or wasteful practice or devlce, or to make any unjust or unreasonable rate or 
charge in handling or dealing in or with any necessarles; to conspire, com- 
bine, agrée, or arrange with any other person, (a) to limit the facilitles for 
transporting, producing, harvesting, manufacturing, supplying, storlng, or 
dealing in any necessarles ; (b) to restrict the supply of any necessarles ; 
(c) to restrict distribution of any necessarles; (d) to prevent, limlt, or less- 
en the manufacture or production of any necessarles in order to enhance the 
price thereof ; or (e) to exact excessive priées for any necessarles, or to aid 
or abet the doing of any act made unlawful by this section." 
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"Any person vlolating any of the provisions of this section, upon convic- 
tion thereof stiall be flned not exceeding $5,000 or be imprisoned for not more 
than two years, or both: Provided, that tliis section shall not apply to any 
f armer, gardener, horticulturist, vineyardist, planter, ranchman, dairyman, 
stockman, or other agrlculturlst, with respect to the farm products produced 
or raised upon land owned, leased, or eultlvated by him: Provided further, 
that nothlng in this aet shall be construed to forbld or make unlawful collec- 
tive bargaining by any co-operatlve association or other association of farm- 
ers, dalrymen, gardeners, or other producers of farm products wlth respect 
to the farm products produced or raised by its members upon land owned, 
leased, or eultlvated by them." 

The purpose of the act, as set f orth in its title, is : 

"An act to provide further for the national security and défense by en- 
couraging the production, conserving the supply, and eontrolUng the distribu- 
tion of food products and fuel." 

This section of the act of Congress as amended is assailed as vio- 
lating the Fifth Amendment to the fédéral Constitution, providing that 
no person shall be deprived of life, liberty, or property without due 
process of law, in that it créâtes a classification unreasonable, arbi- 
trary, and unjust. Without attempting an extensive review of the 
décisions of the Suprême Court and other authorities bearing on this 
important question, I hâve chosen rather to summarize the principles 
enunciated in them, or clearly deducible therefrom, as the same may 
be applicable to this case : 

[2] First. The "due process of law," by which Congress is limited in 
the Fifth Amendment, and the states by the Fourteenth Amendment, 
is équivalent to the "law of the land," and is intended to protect the 
citizen against arbitrary action, and secure to ail persons equal and 
impartial justice under the law. Davidson v. New Orléans, 96 U. S. 
97, 24 L. Ed. 616; Missouri Pacific Ry. v. Humes, 115 U. S. 512, 6 
Sup. Ct. 110, 29 L. Ed. 463. 

[3] Second. It seems reasonably clear that the "due process of 
law" provision of the Fifth Amendment is broad enough in its scope 
and purpose to include the "equal protection of the laws," which no 
State may deny to any person under the provisions of the Fourteenth 
Amendment. Eeeper v. Texas, 139 U. S. 462, U Sup. Ct. 577, 35 
L. Ed. 225; Giozza v. Tiernan, 148 U. S. 657, 13 Sup. Ct. 721, 37 L. 
Ed. 599. 

[4] Third. Classification is allowable under thèse provisions of the 
Constitution. This is conspicuously true as to the states where cer- 
tain powers, termed the police powers, relating to the safety, health, 
and morals of the public, exist in the sovereignty of the state, and the 
rights of the individual as to liberty and property are held on such 
reasonable conditions as may be imposed by the governing power of the 
state in the exercise of thèse police powers. With thèse the Four- 
teenth Amendment does not interfère. Thèse powers were not sur- 
rendered by the states when the fédéral Constitution was adopted, nor 
taken from them when the Fourteenth Amendment became a part of 
the fundamental law of the land. Railroad Co. v. EUis, 165 U. S. 150, 
17 Sup. Ct. 255, 41 L. Ed. 666; Barbier v. ConnoUy, 113 U. S. 27, 5 
Sup. Ct. 357, 28 L. Ed. 923 ; Cotting v. Kansas City Stockyards Co., 
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183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92 ; American Sugar Refining 
Co. V. Louisiana, 179 U. S. 89, 21 Sup. Ct. 43, 45 L. Ed. 102 ; Bell's 
Gap R. R. Co. V. Penna., 134 U. S. 232, 10 Sup. Ct. 533, 33 L. Ed. 892. 
[5] Fourth. While large discrétion is necessarily given to the law- 
making power to discern evils and correct them by législation, as ob- 
stacles to a greater public welfare; while they may make discrim- 
inations, if founded on distinctions which cannot be pronounced as un- 
reasonable ; while, as said by the Suprême Court of the United States 
in Jacobson v. Massachusetts, 197 U. S. U, 25 Sup. Ct. 358, 49 L. Ed. 
643, 3 Ann. Cas. 765: 

"In every well-ordered soclety, charged with the duty of conservlng the 
salety of its members, the rights of the indivldual In respect to his Uberty 
may at times under the pressure of great dangers, be snbjected to sueh re- 
etralnt, to be enforced by reasonable régulations, as the safety of the gênerai 
public may demand" 

— ^yet, in the final analysis, the classification "must always rest upon 
some différence which bears a reasonable and just relation to the act 
in respect to which the classification is proposed, and can never be 
made arbitrarily and without such basis. * * * Arbitrary sélec- 
tion can never be j'ustified by calling it classification." Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679. 
In other words, no person or class of persons shall be denied the same 
protection of the laws which is enjoyed by other persons or other 
classes in the same place and in like circumstances. 

[6] Fifth. The case of Connolly v. Union Sewer Pipe Co., 184 U. S. 
540, 22 Sup. Ct. 431, 46 L. Ed. 679, involved the validity of a trust 
statute of Illinois. The act prohibited any combination of capital, 
skill, or acts by two or more persons, to create or carry out restric- 
tions in trade, to lirait or reduce the production, or increase or reduce 
the price of commodities, to prevent compétition in manufacture, trans- 
portation, or sale of commodities and merchandise and other like pur- 
poses. The act (Laws 1893, p. 182) contained this section : 

"The provisions of this act shall net apply to agricultural produets or lire 
stock while in the hands of the producer or raiser." 

In an elaborate opinion, the Suprême Court held this section to be 
répugnant to the Fourteenth Amendment, and to be so interwoven 
with other sections that its invalidity affected the entire act. In its 
opinion the court said : 

"It wiU be seen that, so far as the statute is concerned, two or more agri- 
culturalists or two or more live stock raisers may, in respect to tbelr produets 
or live stock in hand, combine their capital, skill or acts for the purpose of 
creating or carrying out restrictions in the sale of such produets or live stock, 
or limiting, increasing or reducing their price, or preventlng compétition in 
their sale or purchase, * ♦ * or establishing the price of such produets or 
stock in hand, so as to preclude free and unrestricted compétition among 
themselves or others, or by agreeing to pool, combine or unité, any interest 
they may hâve in connection with the sale or transportation of their produets 
or live stock that the price mlght be affected. Ail this, so far as the stat- 
ute Is concerned, may be done by agriculturallsts or live stock raisers In 
Illinois without subjecting them to the flne imposed by the statute. But 
exactly the same thiugs, if done by two' or more persons » • * who shall 
hâve combined their capital, skUl, or acts in respect of their property, mer- 
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chandlse, or commoditles held for sale or exchange, is made by the statute a 
public offense." 

This was held by the court such discrimination against those en- 
gaged in business, other than the sale of agricultural products or live 
stock in the hands of producers and raisers, as is f orbidden by the Four- 
teenth Amendment. 

Applying the foregoing principles to section 4, as amended, of the 
Lever Act, it seems clearly répugnant to the Fifth Amendment of the 
fédéral Constitution. The nation, being confronted with the great 
national exigency of war with Germany, not only called several mil- 
lion men into the military service, but summoned ail the resources of 
the nation to support the national cause. As food for men, feed for 
animais, and fuel to aid in transporfation were vital necessities, the 
Lever Act was passed to encourage the production, conserve the sup- 
ply, and control the distribution of thèse necessities. In section 4 
every improper act intended to limit the production, enhance the price, 
restrain the supply, limit the transportation, or restrict the distribution 
of necessaries, is denounced by the statute. To destroy; to commit 
waste or preventable détérioration; to hoard; to monopolize or at- 
tempt to do so ; to engage in any discriminatory or deceptive practice or 
device ; to make any unreasonable rate or charge in handling or dealing 
in necessaries ; or to conspire with others to do any of thèse things — 
is made unlawful, and punishable by fine of not more than $5,000, or 
imprisonment of not more than two years, or both. 

AU foods and feeds are the product of the soil and corne from the 
land. Their production and initial distribution is the work of the farm- 
er, gardener, horticulturist, vineyardist, planter, ranchman, dairyman, 
stockman, or other agriculturist, and ail thèse persons are excepted 
from the provisions of the act. Ail thèse may with impunity, willfully, 
and for the purpose of enhancing the price, destroy, waste, or hoard 
the necessities which corne from the farm. Thèse thousands might 
form a gigantic combination, through any unfair device or discrimina- 
tory means, to limit the production or restrict the supply and distribu- 
tion of thèse necessaries, that they might make greater gains by ex- 
torting excessive profits, and yet such acts, while utterly destructive 
of the purpose of the statute, would receive the sanction of the law; 
while thèse very same acts, committed by any other person not in the 
favored class, would make him a criminal, and deprive him of his 
property, or his liberty, or both. Surely such classification is unjust 
and arbitrary in the extrême, violating both the letter and the spirit of 
the Fifth Amendment. It was so held in an elaborate and learned opin- 
ion by Judge Andersen, of the District Court of Indiana, in the case of 
United States v. Armstrong (D. C.) 265 Fed. 683. 

I recognize the responsibility of declaring invalid a solemn act of 
the law-making power of the United States. But the Suprême Court 
has reminded us that — 

"No duty rests more imperatlvely upon the courts than the enforcement 
of those constitutlonal provisions intended to secure that equality of rights 
whlch Is the foundation of free govemment" 

267 F.— 55 
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The pétition for the removal of the défendants to the Northern Dis- 
trict of Illinois, Eastern Division, for trial, is dismissed, and the de- 
fendants are discharged. 

Order. 

And nbw, tp wit, October 21, 1920, the pétition for the removal of 
the défendants to the Northern District of Illinois, Eastern Division, 
for trial, is dismissed, and the défendants are discharged. 

Thereupon counsel for the United States except to the order of court, 
whereupon exception allowed and bill sealed. 



UNITED STATES v. BYIiOWSKI. SAME v. KOZMAN. SAMB v. KEY- 

DOSZIUS. 

(District Court, S. D. Ohlo, E. D. September 22, 1920.) 

Nos. 31-33. 

1. Intoxicating liquors <@=>248 — ^Bellef of affiant insufflcient ground for issu- 

ance of search wajnrant. 

Under Volstead Act, tit. 2, § 2, provlding that ofllcers mentloned In 
Bev. St. § 1014 (Comp. St. § 1674), can issue search warrants under the 
limitations of Act June 15, 1917, c. 30, an affldavlt tliat afflant lias reason 
to believe and does believe that a still is being conducted on certain 
premises is insuflScient, either under section 1014 or the act of 1917; it 
being necessary that the aflidavit state the facts showing probable cause 
for issuing the search warrant, or that the commissioner hear évidence 
to détermine such cause. 

2. Intoxicating liquors '@=>249 — Description of premises to be searched held 

not sufflcient. 

A description of the premises to be searched for illicit opération of 
still, as a stated street and number in a named city, is insuflScient, where 
there were both north and south streets of that name. 

3. Intoxicating liquors <S=>249 — Searcb of résidence at nigbt unlawful, unless 

directed by warrant. 

It was unlawful to search a résidence at night for illicit oi)eratIon of 
still, whére the search warrant contalned no direction that it mlght be 
served at any tlme' of the day or night. 

4. Intoxicating liquors <®=^355— Illicit liquors and stills not retumed, thougfa 

seized unlawfuUy. 

Where liquors and stills being used by défendants in violation of the 
law were seized by oflficers acting under invalld search warrants, the 
property will not be retumed to défendants, though the évidence ob- 
tained by the search cannot be used against them, because of the illégal 
methods by which it was procured. 

5. Criminal law <@=395 — To use évidence procured by illégal search, govern- 

ment must prove authority of wife to consent to search. 

Property seized under an unlawful search warrant cennot be used in 
évidence against accused, merely because hls wife consented to the 
search, there being no presumption that she was his authorized agent to 
consent to such search, so that the govermnent must prove that she had 
such authority before it can rely on her consent 

Separate prosecutions against one Rykowski, one Kozman, and one 
Keydoszius for illicit opération of stills. On motions by Rykowski and 

^ssFor otber cases see Bame toplc & KET-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Kozman for return of property seized, and by Keydoszius for a iiew 
trial. Applications for return of property denied, but new trial grant- 
ed. 

James R. Clark, U. S. Dist. Atty., and R. T. Dickerson and Thos. H. 
Morrow, Asst. U. S. Dist. Attys., ail of Cincinnati, Ohio. 
Murphy, Elliff & Leen, of Dayton, Ohio, for défendant Keydoszius. 

SATER, District Judge. The affidavit on which a warrant was 
obtained on March 3 to search the premises of Rykowski is lost, but 
the warrant recites that the affiant has reason to believe and does be- 
lieve that a fraud upon the revenue of the United States is being com- 
mitted upon and by the use of certain premises for illicit making, keep- 
ing and storing of distilled spirits containing more than one-half of 
1 per cent, of alcohol by volume "and distilling apparatus," "being the 
premises of 2311 E. Ist, Dayton, O., John Doe." Another affidavit 
was issued on April 6, whose contents differ from those of the warrant 
of March 3 mainly in that the premises are said to be those of John Doe 
(Rykowski), 2311 East First street, in the city of Dayton. The search 
warrant follows the language of the afifidavit. The return on the older 
warrant purports to hâve been made on April 6, and states that on 
making the search there were found a "double still and condenser com- 
plète, but not set up or in opération, 50 gallons raisin mash fit for dis- 
tillation, and six gallons finished product." The later warrant purports 
to hâve been returned April 8, and states that in pursuance of the search 
made there were found "complète still, mash fit for distillation, six gal- 
lons finished product." Both warrants were marked filed by the Unit- 
ed States commissioner on April 22. The search disclosed what I take 
to be the disassembled parts of a crude still. The évidence is conflicting 
as to whether the warrant was displayed and explained to Rykowski's 
wiîe — he being absent at the time the search began, but returning be- 
fore it was completed. 

The affidavit for a warrant to search Kozman's place, made April 
13, was also on belief that "a fraud upon the revenue of the United 
States has been and is being committed upon and by the use of a cer- 
tain still and contents for making distilled spirits, being the premises 
of William Kozmar, 123 Garfield St.," in Dayton, Ohio. The warrant 
as to language does not differ from the affidavit. The return, purport- 
ing to hâve been made on April 14 and filed on May 20, states that 
there were found on Kozman's premises a double still complète, 4 
full barrels of mash, 2 barrels containing raisins, and a small quantity 
of finished product. The search was made at a late hour at night at 
123 North Garfield street, there being also a South Garfield street. 
The family had ail retired. Without any pretext of having a warrant 
to search Kozman's barber shop at 1329 East Third street, the officers 
repaired there at a still later hour, entered the premises, and made a 
search. Rykowski and Kozman hâve applied for a return of their 
I)roperty. 

The affidavit for a search warrant in the Keydoszius case, made 
April 13, is also on belief that "a fraud upon the revenue of the United 
States has been and is being committed upon and by the use of certain 
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premises, for making, keeping, and storing of illicit spirits, mash, and 
materials for making spirits and distilling apparatus, being the premises 
of John Doe (Kardosi), corner of Troy and Dell streets," in Dayton. 
My understanding is that the warrants (two having been issued) con- 
tain the same récitals in so far as the charge made against the défendant 
goes. He operated a soft drink parlor, in the rear of which was a 
résidence occupied by his family. One squad of officers searched 
those premises, after reading the warrant to Keydoszius' wife. Key- 
doszius himself was absent, but when he came he protested vigorously 
against the search. There were found on the premises three barrels 
of raisin mash and two jugs containing raisin jack, and parts of what 
would seem to hâve been a still. While the search of such premises 
was in progress, another squad of officers searched other premises be- 
longing to him. He was tried to a jury and convicted, and the case 
now stands on a motion for a new trial ; his application for a return of 
the property seized having been previously overruled, on the theory that 
his wife's consent to the search was binding on him. 

[1] In the opinion heretofore filed in this court in the case of U. S. 
v. Borkowski et al., 268 Fed. 408, it was ruled that the form of affidavit 
and search warrant found in Swan's Treatise (21st Ed.) pp. 933, 934, 
and in Loveland's Forms of Fed. Pr. vol. 1, pp. 1088, 1089, should bé 
followed. Attention was also drawn to Kercheval v. Allen, 220 
Fed. 265, 135 C. C. A. 1, as to the form there used. In Ripper v. U. 
S., 178 Fed. 24, 101 C. C. A. 152, it is made clear what the contents 
of the affidavit and warrant must be ; the language being as f ollows : 

"The aflîdavit on which the warrant was Issued set forth no lacts from 
which the existence of probable cause could be determined; nor did the 
warrant itself récite the existence of such cause. There was no récital in 
the warrant that the offlcer who Issued It found or determined there was prob- 
able cause, further than the mère statement that some one had declared 
under oath that he had good reason to believe, and did believe, the accused was 
violating tle law. It is true that section 3462, Rev. St. (TJ. S. Comp. St. 1901, 
p. 2283), àuthorizes a search warrant to be issued upon such an affidavit, 
but we think that ail the requlsites are not there expressed. Thls was also the 
view of the Attorney General In an opinion delivered June 19, 1903 (24 Ops. 
Attys. Gen. 685, 688). The oath in writing should state the facts from which 
the officer Issuing fhp warrant may détermine the existence of probable cause, 
or there should be a hearing by him with that purpose In view. The immunity 
gMaranteed by the Constitution should not be lightly set aslde by a mère 
gênerai déclaration of a nonjudicial offlcer that he has reason to believe and 
does believe, etc. The undisclosed reason may fall far short of probable 
cause." 

In that case the testimony of the revenue officers was held admissible, 
notwithstanding the insufficiency of the affidavit and warrant, but there 
had been no application made for the return of any property prior to 
the trial of the case on its merits, nor had the cases of Weeks v. U. S., 
232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 834, 
Ann. Cas. 191SC, 1177, and Silverthorne Lumber Co. v. U. S., 251 

U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. (January 26, 1920) been de- 

cided. In Veeder v. U. S., 252 Fed. 414, 164 C. C. A. 338 (C. C. A. 7), 
the conditions upon which asearch warrant may issue and the character 
thereof are thus stated, at page 418 of 252 Fed. (164 C. C. A. 342): 
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"One's person and property must be entitled, in an orderly democracy, to 
protection against both mob hysteria and the oppression of agents whom the 
people bave chosen to represent them In the administration of laws whleh are 
required by the Constitution to operate upon ail persons alike. One's home and 
place of business are not to be invaded forcibly and searched by the curious 
and suspicious; not even by a disinterested offlcer of the law, uniess he is 
armed with a search warrant. No search warrant shall be issued uniess the 
judge has flrst been furnlshed with facts under oath — not suspicions, beliefs, 
or surmises — but facts which, when tle law Is properly applled to them, tend 
to establish the necessary légal conclusion, or facts which, when the law is 
properly applied to them, tend to establish probable cause for believing that 
the légal conclusion is right. The inviolability of the accused's home Is to be 
determined by the facts, not by rumor, suspicion, or guesswork. If the facts 
afford the légal basis for the search warrant, the accused must take the con- 
séquences. But equally there must be conséquences for the accuser to face. 
If the swom accusation is based on fiction, the accuser must take the chance 
of punishment for perjury. Hence the necessity of a sworn statement of facts, 
beeause one eannot be convicted of perjury for havlng a belief, though the be- 
lief be utterly unfounded in fact and law. The finding of the légal conclusion 
or of probable cause from the exhlblted facts is a judieial function, and it 
eannot be delegated by the judge to the accuser. No search warrant should 
be broader than the justifying basis of facts. For example, if a murder has 
been committed by means of a shot from a gun and by no other means, the 
search warrant should not direct the oflScer to enter the accused's home and 
seize the famîly register of births and deaths. And as the serving offlcer has 
no discrétion in executing the search warrant in its entirety, the householder 
is entitled to hâve the search warrant quashed." 

In that case a pétition for a writ of certiorari was denied. 246 U. S. 
675, 38 Sup. Ct. 428, 62 L. Ed. 933. It was further said (252 Fed. 
at page 419, 164 C. C. A. 343), touching the affiant, that— 

"Ail he swears to is that 'he has good reason to believe and does verily be- 
lieve' so and so. He does not swear that so and so are true. He does not say 
why he believes. He gives no facts or circumstances to which the judge could 
apply the légal standard and décide that there was probable cause for the affi- 
ant's belief. There is nothing but the alBant's application of bis own undis- 
closed notion of the law to an undisclosed state of facts, and under our Sys- 
tem of government the accuser is not permitted to be also the judge." 

The insufficiency of the affidavit and of the warrant that issued upon 
it caused a reversai, with the direction that the trial court quash the 
search warrant. The case was followed with approval in Re Tri- 
State Coal & Coke Co. (D. C.) 253 Fed. 605. In the affidavits and 
search warrants, in so far as such instruments hâve been preserved, 
that were filed or issued, as the case may be, in the cases under con- 
sidération, the affiant merely swears that he has good reason to believe 
and does verily believe certain things. In no instance did he affirma- 
tively swear that anything is true, nor did he in any instance state any 
facts or circumstances which would enable the United States commis- 
sioner to détermine whether there was probable cause for his belief. 
None of the affidavits or search warrants was sufficient, and none of the 
warrants shouîd hâve been issued. 

The record in each of the above-entitled cases suggests that due care 
was not used to obtain the correct name of the persons accused. The 
warrant issued on March 3 in the Rykowski case, on account of its âge 
at the time the search was made, should not hâve been used at ail, and 
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yet the return on it is more complète than the return made on the later 
one of April 6. 

Section 2, title 2, of the Volstead Act (41 Stat. 305) provides that 
section 1014, Rev. St. U. S. (Comp. St. § 1674), is made applicable to 
the enforcement of that act, and that the officers mentioned in section 
1014 are authorized to issue search warrants under the limitations 
provided in title 11 of the act of June 15, 1917 (40 Stat. 217 et seq.). 
Whether an affidavit is filed and a warrant issued under section 1014, 
or unHer the act of June 15, 1917, the contents of each must be the 
same, but under the 1917 act there is a restriction as to the number of 
officers that may issue warrants. If United States commissioners will 
observe the provisions of the 1917 act, there can be no difficulty in the 
future regarding the requirements of affidavits made to obtain warrants 
or as to what the warrants upon their face must show. 

Under the act of 1917, a search warrant cannot be issued, except 
upon probable cause supported by affidavit naming or describing the 
person and particularly describing the property and place to be search- 
ed. The commissioner, before issuing the warrant, must examine on 
oath the complainant and any witnesses he may produce, and must re- 
quire their affidavits or take their dépositions in writing and cause 
them to be subscribed by the parties making them. The affidavits or 
dépositions must set forth the facts tending to establish the grounds 
of the application or probable cause for believing them to exist. An 
enumeration of ail the provisions of the act, which only states the 
essentials to the procurement of a warrant, which hâve long been 
required in English-speaking countries, is unnecessary, as the statute 
is readîly accessible to those desiring to avail themselves of or who are 
required to act under its provisions. 

[2,3] The description of Kozman's premises was insufficient. There 
were two Garfield streets, and the statement does not locate his rési- 
dence on either. There was no authority whatever for searching his 
barber shop. The search of his résidence at night was in disregard of 
the law, in that the warrant contained no direction that it might be 
served at any time of the day or night. In none of the warrants un- 
der considération was there compliance with the statutory requirement 
that the commissioner must insert a direction in the warrant that it be 
served in the day time, unless the affiants are positive that the property 
is on the person or in the place to be searched. 

[4] It follows from the foregoing that the searches and seizures 
made in the two cases first named were not such as the law provides. 
The misfortune of it is that in each instance there was a violation of 
the law by the accused party, and yet, under the Silverthorne Lum- 
ber Company Case, the government will not be able to avail itself of the 
information derived from its agents' unwarranted action. In neither 
of the cases, however, will any of the illicit mash or illicit liquors 
taken, or stills or parts of stills found, be returned, — the same being 
contraband. The stills or parts thereof are instruments which hâve 
been used, and may possibly be again used, if returned, in violation of 
the law. 



UNITED STATES V. EYKOWSKI 871 

(267 F.) 

In the trial of certain cases which hâve gone into judgment, the 
court admitted évidence of the search and seizure for the reason the 
person who was in fact the guilty party consented to the search of the 
premises. In the Keydoszius case the wife, so the government claims, 
consented to the search, which évidence, however, is controverted. 
The rule stated in 35 Cyc. 1265, is that nothing vv^ill justify searching a 
dwelling for stolen property without a warrant for that purpose, un- 
less made with the consent or by invitation of the owner, and authori- 
ties are cited to that point. The same rule of consent is applicable to 
cases such as we hâve hère. It was not shown or claimed that the 
wife of Keydoszius was the owner of the property searched, or that 
she had offended the law. In Re Tri-State Coal & Coke Co., 253 Fed. 
at page 608, it was ruled that any acquiescence by some agent as to 
the seizure and rétention of property was simply a choice of evils, when 
confronted by an officer of the United States armed with a warrant 
which he was determined to exécute, and that by virtue of no such 
means can the high constitutional rights of a citizen be invaded or taken 
away. 

[5] Keydoszius himself objected to the search of the promises. Mère 
acquiescence on the part of Mrs. Keydoszius, it seems, was not enough, 
and there is no showing that her husband authorized her to consent. 
Whether or not she was his agent was a question of fact for the jury. 
21 Cyc. 1234. But the government offered no proof that she was his 
agent; the burden of proving such being upon the government. 6 
Ency. Ev. 807. She had no implied authority, in the absence of her 
husband, to license a search of his premises. Humes v. Taber, 1 R. I. 
464. Without such authorization and consent — the affidavit and search 
warrant being insufficient — the search and seizure were unauthorized, 
and his prior attack thereon should hâve been sustained. Evidence 
having been admitted over the defendant's reserved exceptions, on the 
theory of consent lawfully given to the search, there was prejudicial 
error committed against the défendant, and the motion for a new trial 
in his case must therefore be granted. The illicit liquors and parts of a 
still will not be ordered returned. 

This extended expression of my views is for the purpose of bringing 
to the attention of United States commissioners and those seeking 
search warrants the long-established conditions on which a search war- 
rant may issue, and what the contents of such warrants must be when 
granted. The Eighteenth Amendment to the fédéral Constitution is as 
sacred as the Fourth and Fifth Amendments, but no more so. They 
stand on an equality. There is no inconsistency between them. The 
Volstead Act, like any other law, should be enforced as long as it is 
on the statute book. Eflforts for its enforcement should be along légal 
lines, lest the law be made odious and the ultimate resuit be the defeat 
of justice. 
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DAYTON BBASS CASTINGS CO. v. GILLIGAN, Internai Revenue CoUector. 

(District Court, S. D. Ohio, W. D. September 23, 1920.) 
No. 37. 

1. Internai revenue <S=»4 — Statutes construed to effect purpose. 

The internai revenue statutes are not to be strlctly construed as pénal 
statutes, but are to be construed to carry out the intention of the Légis- 
lature, though not to be extended by implication beyond the clear import 
of thelr language. 

2. Internai revenue ®=>9 — Corporation whicb casts métal fumished by con- 

tracter into rough parts for fuses is "manufacturer." 

A corporation which, under a contract with a maker of munitions, cast 
métal fumished by the maker into rough castings and returned them to 
the maker, to be flnished for use in shell fuses, is a "manufacturer," virlth- 
in the war munitions tax provisions of Act Sept. 8, 1916 (Oomp. St. §§ 
6336i4a-6336"t4m) ; it not being necessary that a manufacturer produce 
a flnished produet. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Manufacturer.] 

3. Internai revenue <S=>11 — Bongh fuse castings are "relatively complète 

parts." 

Castings made for use in sheU fuses, though stiU in thelr rough condi- 
tion and requiring numerous processes to prépare them for such use, can- 
not be used without further treatment for any purpose other than that 
for vyhich they were deslgned, and are "relatively complète parts," within 
the régulations of the Commissioner of Internai Revenue relating to the 
war munitions tax. 

4. Internai revenue <S=>11 — Corporations casting métal and delivering it to 

owner "dispose of ' castings. 

Within Act Sept. 8, 1916, §§ 301, 302, 304 (Comp. St. §§ 633614b, 6336i/4c, 
633654e), imposing a war munitions tax on those 'who sell and dispose of 
munitions or parts thereof, the words "dispose of" must be glven some 
meaning in addition to that of sale, and, when given thelr ordinary mean- 
Ing of passing an article into the control of another, include delivery ot 
castings made by the casting company from métal fumished by the one to 
whom the castings were deUvered. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Dispose of.] 

5. Internai revenue <&=>11 — In proviso exempting "sale and delivery," delivery 

without sale is not exclnded. 

The proviso in Act Sept. 8, 1916, § 301 (Comp. St. § 6336i4b), exempting 
the sale and delivery of certain articles from the war munitions tax, does 
not show that the tax was levied only on munitions or parts sold, slnce 
every sale includes delivery, and therefore the conjunctlon should be 
read "or," so that the provision applies to deliveries without sale ; "de- 
livery" in Its légal sensé denotlng a transfer of possession, either with or 
without a sale. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Delivery; Second Séries, Sale and Delivery.] 

6. Internai revenue <S=11 — Provision for assessing tax on fair marliet priée 

does not make act inapplicable to delivery without sale. 

The provision of Act Sept. 8, 1916, § 303 (Comp. St. § e336%d), for de- 
termlning the munitions tax in case of articles sold below the fair market 
price to évade payment of the tax, does not prevent the imposition of the 

^zsFoT other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tax on a manufacturer of castings for shell fusea from métal furnished 
Mm by the maker of the fuses. 

7. Internai revenue <S=»11 — Company ca&ting métal furnished by contract is 

spécial owner, liable to tax. 

A corporation whlch recelved from a munitions maker métal owned by 
the maker, and made therefrom castings for shell fuses, which it returnefl 
to the maker, had a lien on the métal for Its labor thereon and its profits, 
which made it a spécial owner of the métal, taxable under Act Sept. 8, 
1916, imposing a tax on manufacturers of war munitions. 

8. Internai revenue "^=38 — Interest on wrongful penalty waived by uncon- 

ditional acceptance of retum. 

Interest on a penalty wrongfully Imposed under the Internai Eevenue 
Law can be recovered only as damages, and where the penalty, when re- 
paid, was accepted wlthout any réservation that its acceptance should 
not affect the right to interest, there can be no subséquent recovery of in- 
terest. 

At Law. Action by the Dayton Brass Castings Company against A. 
C. Gilligan, United States Collecter of Internai Revenue, to recover a 
tax paid under protest. Judgment for défendant, except as to the item 
of interest on the penalty collected from plaintiff. 

McMahon & McMahon, of Dayton, Ohio, for plaintiflf. 
James R. Clark, U. S. Dist. Atty., of Cincinnati, Ohio, for défend- 
ant. 

SATER, District Judge. The plaintiff is a corporation "formed for 
the purpose of manufacturing and selling brass, bronze, aluminum, 
white métal, and ail other kinds of métal castings, machining same and 
doing ail things incident thereto." The Recording & Computing Ma- 
chines Company (hereafter called the Recording Company) had a con- 
tract with the Canadian Car & Foundry Company for delivery of a 
large number of time fuses for shrapnel shells for the Russian govern- 
ment. Each fuse, when assembled and completed, consisted of 45 parts. 
On May 27 and 29, 1915, plaintiff entered into contracts with the 
Recording Company to make for use in fuses, from ingots and pat- 
terns to be supplied by such company, certain rough castings, to be paid 
for by the pound and to be delivered at such company's plant. 

Plaintiff per formed its contracts. The work donc by it concerned 
but 4 of the 45 parts entering into a completed fuse. None of such 4 
parts was at the time of their delivery fitted for insertion into fuses. 
On the contrary, the Recording Company, was required to subject such 
parts to numerous mechanical opérations, varying according to cir- 
cumstances from 16 to 29, before they were perfected for use. The 
castings made by plaintiff, if not used in fuses, were serviceable only 
as scrap, and would hâve to be melted and properly treated to be utiliz- 
ed for other purposes. Down to the date of the above-mentioned con- 
tracts, plaintiff had practically at ail times used its own raw material 
in its manufacturing business and sold its own product ; but in its 12 
years' expérience it had sent out castings which were thereafter to be 
finished by machine work. Such subséquent finishing is a common 
practice, for the reason that castings are seldom ready for use after 
coming from the molds. 

®=sFor other cases see same toplo à KEY-NUMBER in ail Key-Numbered DIgesU £ Indexes 
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The plaintiflf, being advised by counsel of unquestioned ability and 
standing that it was not subject to the war munitions tax imposed by 
the act of Congress approved September 8, 1916, entitled "An act to 
increase the revenue, and for other purposes" (39 Stat. 756, 781, 782 
[Comp. St. §§ 6336i4a-6336i4ni]), made no retum to the internai 
revenue collecter under such act. In the latter part of June, 1917, the 
plalntifï was duly notified to make a retum. The Commissioner of In- 
ternai Revenue, after a hearing before him, requested that the return 
be filed under protest, without préjudice to the rights of the parties. 
A retum was filed with the défendant, accompanied by plaintiff'.s for- 
mal protest as to liability. Following a hearing on such protest, plain- 
tiff was directed to pay as a tax the sum of $18,860.83, and a penalty 
of 50 per cent, additional ($9,430.42) for failure to make a retum with- 
in the statutory time. The tax and penalty so assessed were paid un- 
der protest on December 8, 1917. A claim was at once preferred for 
a refunder of the tax and penalty, on the ground that the plaintiff 
was not subject to such tax and was wrongfully required to pay it. 
The Commissioner of Internai Revenue ordered a repayment of the 
penalty on the ground that there was reasonable cause for plaintiff's 
failure to file a return, but otherwise rejected its claim. 

Plaintiff thereupon sued to recover interest on the amount of the 
exacted penalty from December 12, 1917, to June 20, 1918, the date 
on which it was repaid, and also to recover the sum of $18,860.83, with 
interest from December 8, 1917. The stated grounds for recovery are 
that the articles cast and delivered by it were not parts of fuses, that in 
the performance of its work under the provisions of the contract it 
was not engaged in manufacturing and was not a manufacturer, and 
that in delivering the castings in the manner provided for in the con- 
tract it did not sell or dispose of them within the terms of the above- 
mentioned act. A jury was waived and trial was had to the court. 
There are no controverted facts. 

[1] The rule for the construction of revenue laws is thus stated in 
eiiquot's Champagne, 3 Wall. 114, 145 (18 L. Ed. 116) : 

"Revenue laws are not pénal laws in the sensé that requlres them to be con- 
strued with great strictness in favor of the défendant. They are rather to be 
regarded as remédiai in their character, and intended to prevent fraud, sup- 
press public wronft and promote the public good. They should be so con- 
etrued as to carry out the intention of the Législature in passing them and 
most effectually accomplish thèse objects." 

The act hère in question was under considération by the United States 
Suprême Court in the cases of Carbon Steel Co. v. Lewellyn, 251 U. 

S. 501, 40 Sup. Ct. 283, 64 L. Ed. , Worth Bros. Co. v. Lederer, 251 

U. S. 507, 40 Sup. Ct. 282, 64 L. Ed. , and Forged Steel Wheel Co. 

V. Lewellyn, 251 U. S. 511, 40 Sup. Ct. 285, 64 L. Ed. , ail decided 

March 1, 1920. In the last-named case the rule was recognized that 
statutes levying taxes should not be extended by implication beyond the 
clear import of their language. In the Carbon Steel Co. Case the pur- 
pose of the act is thus defined : 

"It was such profits [i. e., of the contracter] that the act was intended to 
reach — ^profits made out of the war and taxed to defray the expense of the 
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war. Or, as expressed by the Court of Appeals, Congress 'felt that the large 
abnormal profits incident to thèse war contracts created a remunerative fleld 
for temporary taxation.' " 

The court refused to accept a construction which would "reduce the 
statute to empty déclarations." 

[2] The plaintiff did not deliver raw material to the Recording Com- 
pany. The labor performed by it on the Recording Company's métal 
changed its form into rough given-shaped castings adapted to use, after 
f urther treatment, as essential parts of fuses ; but the castings were an 
advance upon the raw material. The Court of Appeals of this circuit 
has held that, if the application of labor to an article effects some trans- 
formation in the character of the article, and converts it into a new and 
différent article, having a distinctive name, character, or use, such ar- 
ticle is a manufactured article, and the person producing it is a manu- 
facturer. City of Memphis v. St. L. & S. F. R. Co., 183 Fed. 529, 539, 
106 C. C. A 75. In manufacturing, the raw material may be subjected 
to différent steps or processes for the production of a finished article, 
and each of such steps or processes will involve manufacturing. In 
Tide Water Oil Co. v. U. S., 171 U. S. 210, 216, 18 Sup. Ct. 837, 839 
(43 L. Ed. 139), it was said : 

"Raw materlals may be and often are subjected to successive processes of 
manufacture, each one of whlch is complète in Itself, but several of whlch may 
be required, to make the final product. Thus, logs are first manufactured into 
boards, planks, joists, scantUngs, etc., and then by entlrely différent pro- 
cesses are fashioned into boxes, furniture, doors, window sashes, trimmings, and 
the thousand and one articles manufactured whoUy or In part of wood. The 
Steel spring of a watch Is made ultlmately from Iron ore, but by a large 
number of processes or transformations, each successive step In whlch is a 
distinct process of manufacture and for whlch the article so manufactured re- 
ceives a différent name." 

In harmony with the doctrine of the last-named case is U. S. v. 
Riga (C. C.) 171 Fed. 783, in which it was ruled that parts of rough- 
bored rifles which had been advanced to a condition unfitting them for 
any other use than in connection with rifles, but which must be subject- 
ed to further processes and assembled with other parts in order to be 
made into a completed article, are manufactured articles. 

The insistence in the Worth Bros. Co. Case was that that company's 
forgings on certain shell bodies made by it for the Midvale Company 
were not parts of shells, because their development was so far short 
of the point at which they could be combined with any other component 
of a shell structure that 29 subséquent progressive steps were necessary 
on the part of the Midvale Company to complète the manufactured shell. 
The contention was rejected; it being said by Mr. Justice McKenna: 

"Congress did not intend to subject its législation to such artificiallties and 
make it dépend upon distinctions so reflned as to make a part of a shell not 
the taxable 'part' of the law. Besides petltloner onderstates Its work. It 
did not deliver raw material to the Midvale Company. Certain processes had 
been performed on the material, glvlng It a shape adapted to Its destination. 
It was made cylindrlcal, hoUow, with one end closed. It was rough, it is true, 
but an advance upon the raw material. » • • 'Manlfestly,' as counsel for 
the coUector says, 'the shell body was not completely manufactured by either 
of the companies which were engaged in its production,' but 'by the two act- 
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ing together,' and each therefore is liable for the profit It made and judg- 
ment Is afflrmed." 

The contention made and conclusion reached in the Forged Steel 
Wheel Company Case were the same as in that of the Worth Bros. 
Company. The Forged Steel Wheel Company, a subcontractor, made 
rough Steel f orgings for a principal contracter, who had agreed to sup- 
ply the British government with high explosive shells. It put prepared 
Steel rounds through two forging processes, whereby a hole was pierc- 
ed from one end of each round to within two inches of the other, and 
the round was then lengthened by drawing it through three successive 
rings of a hydraulic press. To make the shell form (which weighed 
about 170 pounds) suitable for use as a shell, the principal contracter, 
by dressing, boring, and machining, requiring 27 distinct and separate 
processes, reduced such form to 77 pounds. The Suprême Court adopt- 
ed the language of the Court of Appeals that— 

"It is manifest that, standing alone, the statute nelther expresses nor im- 
plies any warrant or implication for limiting the broad, inclusive, generic 
words, 'any part,' to the restricted, spécifie, quallfled term 'any completed 
part.' " 

The Forged Steel Wheel Company, like the Worth Bros. Company, 
was held to be a manufacturer, although each made but a rough part of 
a given article. The conclusion reached in those cases was foreshadow- 
ed in the following statement made in the Carbon Steel Co. Case, in 
speaking of the act in question : 

"Of course it did not contemplate that 'person manufacturing' should use 
hls own hands. It contemplated tEe use of other ald and instrumentalitles, 
machinery, servants, and gênerai agents, availlng thereby the world's divi- 
sion of labor; but it contemplated, also, the world's division of occupations, 
and In this comprehenslve way contemplated that ail of the world's efflciency 
mlght be availed of, and, when avalled of for profits, the latter could not 
thereby escape being taxed. And where, Indeed, was the hardshlp of It? 
The tax was on profits and measured by them." 

The conclusion hère must be that the plaintiff was a manufacturer, 
and as such engaged at a profit in the making of parts of fuses. 

[3] Article 13 of the régulations of the Commissioner of Internai 
Revenue, in so far as need be quoted, is as f oUows : 

" 'Any part thereof ,' as used In section 301 of this title, Is any article 
relatively complète within Itself and deslgned or manufactured for the spé- 
cial purpose of being used as a component part of a completed munition, and 
which, by reason of some peculiar eharacteristlc, loses Its identity as a com- 
mercial commodity, and which, without further treatment, canuot be used for 
any purposes other than that for which It was designed." 

It is asserted that the four articles made and delivered by plaintiff 
under its contract are not "relatively completed" parts. The articles 
produced by plaintiff, by reason of peculiar characteristics (their form 
being one of them), lost their identity as a commercial commodity, and, 
without further treatment, could not be used for any purpose other than 
that for which they were respectively intended. Each was designed or 
manufactured for the spécial purpose of being used as a component part 
of a completed munition after further progressive treatment "Rela- 
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tively" means "in relation or respect to something else." Century Dict. 
Each of the parts was complète within itself in respect to the raw ma- 
terial out of which it was made, and, as was said in the Worth Bros. 
Company Case, each of the parts "was rough, it is true, but an advance 
upon the raw material." They were relatively complète. 

The tax for each taxable year is imposed upon the entire net profits 
actually received or accruing for such year "from the sale or disposition 
of" the articles, or any part of any of the articles, named in the act. 
Sections 301, 302, 304. The proviso of section 301 exempts from 
taxation the net profits received in 1916 which were derived "from the 
sale and delivery of " the articles enumerated in that section under con- 
tracts fully performed prior to January 1, 1916. Section 303 is design- 
ed to prevent évasion and fraud on the part of manufacturers coming 
within the terms of section 301. It déclares that, if any such manufac- 
turer during any taxable year or part thereof, by any agreemcnt, ar- 
rangement understanding, or otherwise, so "sells or disposes of any 
such article at less than the fair market price obtainable therefor" as 
directly or indirectly to benefit himself or any other person interested 
in his business, or with intent to cause such benefit, the gross amount 
received or accruing for such period "from the sale or disposition of" 
such article is to be taken as the amount which would hâve been receiv- 
ed or accrued "from the sale or disposition of such article, if sold at the 
fair market price." 

The plaintifï's contention is that the use of the terms "sale or disposi- 
tion of," "sale and delivery of," "sells and disposes of," and "fair mar- 
ket price" implies that the articles delivered must be the property of the 
person taxed ; that he must hâve some title thereto which he can "sell 
or dispose of" ; that the title to the castings, having been at ail times 
in the Recording Company until their delivery to the Canadian Com- 
pany, the plaintifï never at any time had the sole or even a qualified 
title to such castings, never received payment from the vendee, and was 
compensated solely by the Recording Company at a specified rate per 
pound ; and that therefore — 

"It cannot be said, even under a tortured construction, that any net profits 
were received by or accrued to the Brass Company from the sale or dis- 
posai of the articles specifled in section 301 of the act." 

It is conceded that the words "dispose of" are more comprehensive 
than the word "sell" ; but it is urged that the maxim, "noscitur a sociis," 
as defined in 36 Cyc. 1119, 1120, and First Nat. Bank v. U. S., 206 
Fed._374, 379, 124 C. C. A. 256, 46 L. R. A. (N. S.) 1139 (C. C. A. 8) 
applies, and that, the word "sell" having a definite meaning of disposai 
for money, the words "dispose of" mean "a disposai by way of barter, 
exchange' or otherwise" i. e., by "some one of the ingenuous plans that 
are always brought out to escape the law." To sustain the view advanc- 
ed several authorities are cited, some of which were distinguished and 
held inapplicable by both the Appellate and Suprême Courts in the 
Forged Steel Wheel Co. Case. 

[4] The contention made is unsound. A meaning must, if possible, 
be given to the words "dispose of." Platt v. Union Pac. R. Co., 99 
U. S. 48, 58, 25 L. Ed. 424. They do not mean the same as the word 
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"sell" ; selling being but one mode of disposing of property. Hill v. 
Sumner, 132 U. S. 118, 122, 10 Sup.Xt. 42, 33 L. Ed. 284. Thus to 
define them is to hold that they are unnecessary, and that Congress 
used a superfluous term. They mean something more than the word 
"sell," and must hâve a distinctive meaning beyond that word. Hill v. 
Sumner, 132 U. S. 123, 10 Sup. Ct. 42,33 L. Ed. 284; Platt v. Union 
Pac. R. Co. supra; Andrew v. Auditor, 5 Ohio N. P. 123. They were 
intended to embrace every sort of transaction or device other than a sale. 
They are words of gênerai use and not of légal technicality. Many 
shades of meaning hâve faeen assigned to them. Phelps v. Harris, 101 
U. S. 370, 381, 25 L. Ed. 855 ; Whitfield v. Thompson, 85 Miss. 749, 
38 South. 113, 117. That meaning should be given to them, if possible, 
which will consist with, and not defeat, the object of the act, or lead to 
injustice to manufacturers. To pass an article over into the control of 
another, to part with it, to relinquish it, to get rid of it, actually to 
remove it, is to dispose of it. Webster's Dict. ; Herold v. State, 21 
Neb. 50, 56, 31 N. W. 258; Koerner v. Wilkinson, 96 Mo. App. 517, 
70 S. W. 509; Connelly v. Putnam, 51 Tex. Civ. App. 233, 236, 
111 S. W. 164; Re Olsen's Estate, 17 S. D. 1, 94 N. W. 421, 422; 
Swenson v. Kleinschmidt, 10 Mont. 473, 482, 26 Pac. 198; Guile v. 
McNanny, 14 Minn. 520 (Gil. 391), 100 Am. Dec. 244; Newcomb v. 
Newcdmb, 12 N. Y. 603, 620; 9 Am. & Eng. Ency. Law, 540; 14 Cyc. 
516. 

Congress knew that manufacturers in the production of munitions 
were operating under just such contracts as the plaintiff had, and we 
hâve the déclaration of the suprême judicial authority that the act in 
question contemplâtes thé availing of the world's division of labor and 
occupations and of ail the world's efficiency, and that, when availed 
of for profits, such profits cannbt théreby escape being taxed. The 
définition of the words "dispose of," above given, must, on a fair inter- 
prétation of the act, be accepted as correct. The plaintiff delivered the 
parts madeby it, and relinquished and passed its control over them to 
the Recording Company, and, by thus parting with and getting rid of 
-themj disposed of them. 

[5] The proviso in section 301 is an exempting clause within whose 
terms the instant case does not fall. It is thought, however, by plaintiff, 
that the words "sale and delivery," found therein, warrant the appli- 
cation of the "noscitur a sociis" maxim. If the meaning to be ascribed 
to those words is what plaintiff claims, may it not be that the proviso 
created a distinct and separate class, embracing manufacturers only 
who, as exclusive owners, held the fuU title to the articles made by 
them, and who sold and delivered such articles and received a net profit 
thereon before January 1, 1916? If so, the words "dispose of," occur- 
ring elsewhere in the act, can hâve no application, except as to such 
class. It is manifest that the provisions of the act, other than the pro- 
viso, are consistent and directly applicable to a case such as plaintiff 
présents, unless the expression "fair market price," occurring in sec- 
tion 303 and hereafter to be considered, opérâtes to defeat such consist- 
ency and application. The conclusion herein reached is preferably bas- 
ed on other and what is believed to be rational grounds. As said in 
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Williams V. State, 99 Ark. 149, 137 S. W. 927, Ann. Cas. 1913A, 1056. 
1057, quoting 2 Lewis' Sutherland Stat. Const. § 368: 

"A statute is passed as a whole, and not In parts or sections, and is ani- 
mated by one gênerai purpose and intent. Consequently, each part or section 
Bhould be construed in connection with every other part or section, and so as 
to produce a harmonlous whole." 

Considering the context of the act in question, the words "sale and 
delivery" must be read "sale or delivery." Its language elsewhere than 
in the proviso is "sell or dispose of ," or "sale or disposition of ." A like 
situation existed in the statute considered in Geiger v. Kobilka, 26 
V'ash. 171, 66 Pac. 423, 90 Am. St. Rep. 733. The rule that "and" 
iiiid "or" are convertible, as the sensé may require, applies to their use 
in statutes (U. S. v. Fisk, 70 U. S. [3 Wall] 445, 447, 18 L. Ed. 243 ; 
Hensel, Bruckmann & Lorbacher v. U. S. [C. C] 126 Fed. 576 ; Union 
Central Life Ins. Co. v. Skipper, 115 Fed. 69, 72, 52 C. C. A. 663 [C. 
C. A. 8] ; Ohio v. Covington, 29 Ohio St. 102, 115; Finckh v. Evers, 
25 Ohio St. 82, 85; Seaton v. Grimm, 110 lowa, 145, 149, 81 N. W. 
225), as well as to other instruments (Dumont v. U. S., 98 U. S. 142, 
143, 25 L. Ed. 65 ; Brown v. Grand Rapids Parlor Furniture Co., 58 
Fed. 286, 291, 7 C. C. A. 225, 22 L. R. A. 817 [C. C. A. 6]). If Con- 
gress had in mind merely a sale, or a disposai by way of barter or ex- 
change, or their équivalent, the words "and delivery" are superfluous, 
for the reason "delivery" is one of the éléments of a sale (City of lola 
V. Lederer, 86 Kan. 347, 120 Pac. 354; Commonwealth v. Williams, 
72 Mass. [6 Gray] 1, 9) ; the term "sale," in common parlance, import- 
ing a delivery (Hamilton v. Steck [Sup.] 5 N. Y. Supp. 831, 832). 

"Delivery" is a word used in varions sensés and to express various 
shades of meaning. Benjamin on Sales (5th Ed.) 677 ; 5 Am. & Eng. 
Ency. Law (Ist Ed.) 520a, note. "Delivery," in its légal sensé, may 
dénote a transfer of title to the thing sold, or it may mean a transfer of 
possession (De Bary v. Souer, 101 Fed. 425, 428, 41 C. C. A. 417 
[C. C. A. 5] ; Morse v. Sherman, 106 Mass. 430, 433; 35 Cyc. 154), 
and it is generally used to dénote a transfer of possession (Bloyd v. 
Pollock, 27 W. Va. 75, 128, 129). It means: 

"To give or transfer; to yield possession or control of; to part wlth." 
Webster's New International Dlct. "To put into another's possession or pow- 
er ; pass to ànother." Century Dlct. "Transmit the possession of a thing from 
one person into the power or possession of another." 13 Cyc. 773, 774. 

But according to thèse définitions "delivery" and "disposition of" 
must be held to be équivalent terms. The language of the proviso af- 
f ords no shield to the plaintifï. 

[6] Nor is the plaintifï's contention aided by the expression "the 
fair market price," found in section 303. To prevent avoidance of the 
tax on manufactured articles and parts of articles mentioned in section 
301, Congress established a standard, by comparison with which the 
fair dealing of the manufacturera might be tested. An article or part 
of an article owned by a manufacturer, whether his ownership be en- 
tire or qualified, bas a value. The standard of value set up by the stat- 
ute is the "fair market value." If the manufacturer, enjoying the full 
ownership of an article, or a part of it, sold, or, having but a qualified 
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ownership therein, disposed of, his entire interest for what that in- 
terest, whatever it might be, would f airly sell for on the market, he was 
taxable on the net profits only as the same were determined by section 
302. If he sold or disposed of his interest for less than it would thus 
sell for on the market, his tax was to be computed for the taxable peri- 
od on the gross amount received or accrued f rom the sale or disposition 
of such article or part thereof. Such is the significance of the term 
"the fair market price" occurring in section 303. 

[7] That the Recording Company owned and furnished the raw 
material out of which plaintiff made parts of fuses is without control- 
ling influence. The plaintifï had a lien for the work it performed, and 
that lien constituted in plaintifif's behalf a qualified right in and a right 
of control over whatever property the Recording Company had in the 
manufactured parts. Advance Thresher Co. v. Beck, 21 N. D. 55, 128 
N. W. 315, Ann. Cas. 1913B, at page 519; Rochester DistiUing Co. 
V. O'Brien, 72 Hun, 462, 25 N. Y. Supp. 281 ; Re Ransford, 194 Fed. 
658, 660, 115 C. C. A. 560 (C. C. A. 6). The plaintiff's lien was within 
itself a right of property (The Lottawanna, 88 U. S. [21 Wall] 558, 
579, 22 L. Ed. 654; The J. E. Rumbell, 148 U. S. 1, 11, 13 Sup. Ct. 498, 
37 L. Ed. 345), a proprietary interest, a qualified ownership (Hollings- 
worth V. Dow, 19 Pick. [Mass.] 228, 230; Hamilton v. Buck, 36 Me. 
536, 539; Stewart v. Flowers, 44 Miss. 513, 7 Am. Rep. at page 710); 
the gênerai ownership being in the Recording Company. The value of 
the labor expended on the raw materials, plus plaintiflf's profits, repre- 
sented the value of its ownership or interest, which value was measured 
by the price per pound to be paid by the Recording Company. Plaintiflf, 
by its delivery pf the manufactured parts to the Recording Company 
for a money considération, disposed of its interest and qualified owner- 
ship in them, and thus in the articles themselves, at what has been treat- 
ed by the parties as the market price for manufacturing, such as plain- 
tiff did. 

[ 8 ] If the plaintiflf is entitled to interest, as it claims, on the penalty 
imposed on it for the period which elapsed between its payment and its 
return, it must be in the way of damages. The penalty, when repaid, 
was accepted without any agreement or réservation that its acceptance 
shpuld not affect the question of the payment of interest or the right 
to demand the same. The recovery of interest on the penalty repaid 
must therefore be denied. N. Y. Trust Co. v. Détroit, T. & I. Ry. 
Co., 251 Fed. 514, 519, 163 C. C. A. 508 (C. C. A. 6); Tillotson v. 
Preston, 3 Johns. (N. Y.) 229, cited with approval in Stewart v. Barnes, 
153 U. S. 456, 463, 14 Sup. Ct. 849, 38 L. Ed. 781. 

It follows, from the foregoing, that judgment must be entered for 
the défendant. 
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THE SAIGON MARU. 

(District Court, D. Oregon. August 16, 1920.) 
No. 7467. 

1. Shipping ®=»58(2) — ^Evidence held to show chartered ship could hâve 

carried larger deck load. 

On a libel by a charterer for damages occasloned by the ship's failure 
to carry a fuU cargo, évidence held to show that tlie ship could safely hâve 
carried a larger deck load than she did carry, notwithstanding the tes- 
timony of her master that a larger load would hâve been unsafe. 

2. Shipping <@=344 — In determining size of deck load, much weight .inust be 

giveo to judginent of master. 

In determining the size of the deck load which a vessel can safely 
carry, much weight must be given to the honestly exerclsed judgment of 
the master, who was famillar with the capabilities of his ship. 

3. Shipping <&=>44 — Chartered vessel eaïuiot carry coal for ovra purposes 

other than fuel for voyage. 

Where the entire vessel was chartered to carry lumber, she cannot for 
her own purposes carry coal not necessary for fuel during the voyage, and 
thereby diminish her capacity for carrying cargo. 

4. Damages ®=»22 — ^Measure of damages for breach of contract is loss under 

spécial circumstances, if known when contract was made. 

The measure of damages for breach of contract Is the loss which would 
naturally foUow the breach under ordinary circumstances, or under the 
spécial circumstances of the case, if they were made known to the 
party guilty of the breach at the tlme the contract was entered into. 

5. Shipping <©=58(3) — General measure of damages for failure to carry not 

ariplicable under war conditions. 

The gênerai measure of damages for failure to transport goods as 
agreed, which is the différence between the market value at the tlme 
and place of delivery at destination^ and such value at the place of ship- 
ment, plus freight and other charges, is not applicable to a breach of 
charter, when existing war conditions made it impossible to secure other 
transporta tlon, except at practically prohibitive rates. 

6. Shipping <^^58(3) — Charterer entitled to lost profits on sale known to ves- 

sePs agent. 

Where a vessel breached her charter agreement to carry a full cargo of 
lumber, the charterer is entitled to recover as damages the profits he lost 
on a resale of the lumber, where the vessel's agent, at the tlme the charter 
was signed, knew that the lumber was to be shipiwd for such resale. 

7. Shipping <^=>58(3) — Owner Uable for loss of profits on contract for resale 

of cargo, closed after charter signed. 

The charterer is not precluded from recovering from the vessel, which 
failed to carry a full load, his profits on a resale of the cargo, by the 
fact that his contract for resale was not closed until the day after the 
charter was signed, and the détails were not communicated to the ves- 
sel's agent, where the fact thaf the ship was chartered to carry a cargo 
for such resale was generally communicated. 

8. Shipping "©=58 (3) — Price at which lumber for cargo was purctaased gov- 

ems damages for failure to carry. 

In figuring the loss of profits from resale of lumber, due to breach of 
charter to carry, the price at which the lumber was purchased for that 
cargo Controls, though the market price at the place of shipment was 
greater at the time the vessel sailed. 

^=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
267 F.— 56 
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9. Shipping <S=>58(3) — Charterer can recover damages for whîch he is liable 

on resale, known to owner. 

Where a vessel's agent knew that the vessel was chartered to carry a 
cargo of lumber to fulflll a contract, the charterer can recover from the 
Tessel the amount of hls llabllity to hls buyer for breach of contract of 
sale. 

10. Shipping <S=>S8(3) — Cotnpensatian for damages in foreign currency slu)ulâ 
be awarded in United States currenéy at goiag rates. 

On a libel to recover the damages for which the charterer was liable, be- 
cause of the shlp's failure to carry the full amount sold, which damages 
were stated in foreign currency, the charterer can recover an amount in 
United States currency which, at the rate of exchange on the day of entry 
of decree, would be sufflcient to pay the damages in the foreign currency. 

In Aimiralty. Libel by the Pacific Export Lumber Company 
against the Japanese steamer Saigon Maru, claimed by the Osaka 
Shosen Kaisha. Decree rendered for libelant. 

Wood, Montague & Matthiessen, of Portland, Or., for libelant. 
Huffer & Hayden, of Tacoma, Wash., for respondent and claimant. 

WOLVERTON, District Judge. This is a libel, instituted by the 
Pacific Export Lumber Company against the Japanese steamer Saigon 
Maru, to recover damages alleged to hâve been sustained by the 
libelant by reason of the vessel's having refused to carry a full deck 
load of sawn lumber, which it had by charter party contracted to do. 

On or aboùt March 19, 1917, libelant and claimant, Osaka Shosen 
Kaisha, entered into a charter party, whereby libelant chartered the 
Saigon Maru to carry a full cargo of lumber or timber, including a 
full deck load, from a port on the Columbia or the Willamette river 
to Bombay, India. Pursuant to the charter party, the steamer came to 
Portland, and hère received on board a full cargo of lumber within 
her hold, and 241,559 feet, board measure, on her deck, but refused to 
take any further amount. 

The libelant, claiming that the vessel could safely carry on deck on 
her voyage 750,000 feet, and was about to départ without taking on the 
full cargo which she had contracted to carry, instituted this libel to 
recover the damages which libelant would sustain by reason of such 
default on the part of the ship. Libelant bases its damages upon loss 
of profits on its sale of lumber to lumber merchants in Bombay, that 
is to say, upon the portion sold and not delivered, and its liability to 
such lumber merchants for failure to deliver to them the amount con- 
tracted to be delivered at Bombay, relying upon the due fulfillment of 
the charter party on the part of the ship, for transportation of the 
lumber to that port, as agreed. Among other things, it is alleged that 
libelant had sold the cargo of lumber to be carried to Gillanders, Ar- 
buthnot & Co., Bombay; the amount being 5,500 tons, 10 per cent, 
more or less, so that thé minimum qùantity to be delivered under the 
contract was 4,950 tons; that the owners and agents of the Saigon 
Maru knew, when they chartered her to libelant, that libelant had sold 
the cargo in Bombay, and was chartering the vessel for the express 
purpose of transporting such cargo to Bombay, and that a certain 
portion of said cargo would consist of timbers of long lengths. 

<S=}For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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[1] The vessel having agreed to carry a full cargo of lumber, in- 
cluding a full deck load, the question to be settled is whether she was 
of sufficient capacity to carry safely the amount on deck that libelant 
claims she should hâve carried, or any greater amount than she did 
carry, having in view the voyage which she undertook to make. 

The Saigon Maru is a tranip steamer, in length 354 feet, breadth of 
beam 50.3, and depth of hold 28.2, with gross tonnage of 4,354, and 
net 2,740. The route of the voyage took the vessel through the North 
Pacific Océan to Nagasaki, Japan, thence through the Strait of For- 
mosa and the China Sea to Singapore, thence through the Strait of 
Malacca, by Achin Head, and through the Indian Océan, up the coast 
by Colombo, and thence on to Bombay. The vessel left Portland June 
5th, and arrived at Nagasaki July 2, at 2 :30 p. m. She proceeded on 
her voyage July 4th, at 5 a. m., and arrived at Singapore July 17th, at 
2:15 p. m. She weighed anchor at 5 :30, and proceeded on to Bombay, 
arriving there at 12 :50 p. m. August 2d. Her voyage took her through 
the North Pacific at the quiet season of the year, when rough seas 
were not to be expected, through the China Sea at a season when ty- 
phoons were to be expected, and through the Indian Océan in the mon- 
soon season. The voyage, however, was made without incident, or the 
encountering of unusual stress of weather anywhere on the route ; the 
log indicating at the worst, "Sea rather rough," with a wind velocity 
of from 4 to S. 

The libelant produced, in support of its contention that the vessel did 
not take on a full deck load of lumber, Captains Emile C. Genereaux, 
Andrew Hoben, and W. C. McNaught, ail marine surveyors of long ex- 
périence in that line, as well as upon the sea in various capacities. AU 
thèse men were présent while the ship was taking on her cargo, and 
made a survey of her as to her seaworthiness. Genereaux and Hoben 
were of the opinion that she could hâve safely carried 700,000 feet of 
lumber on deck. The former seemed to hâve no doubt of it, while the 
latter was more conservative, but nevertheless rather firm in his view 
that such a load would not hâve endangered her navigation on the 
voyage. Capt. McNaught said : 

"I consldered, owing to the dimensions ol the shlp, that she ought not to 
hâve had less than 600,000 feet of lumber, not less, and then not been 
near to her marks, and had plenty of stabillty ; possibly 700,000, I wouldn't 
say, but not less than 600,000 feet of lumber, * • * minimum deck load 
for shlp of that slze and dimensions." 

Thèse men were handicapped in determining what the stability of 
the vessel would hâve been with such a deck load upon her, for the 
reason that the captain of the vessel positively refused to permit any 
more lumber to be put aboard than the deck load with which she went 
to sea, nor would he allow any of the usual tests to be made to déter- 
mine the vessel's stability as the loading continued. 

Henry Rothschild, président and manager of Brown & McCabe, 
stevedores, who had loaded many lumber cargoes for ail parts of the 
world, was of the view that the Saigon Maru should hâve carried 
400,000 or 500,000 feet more in her, deck load, "compared," as he says, 
"with other vessels that we hâve loaded." 
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Mr. W. D. Wheelwright, président of the libelant company, who has 
had long expérience in shipping lumber to the Orient and the west 
coast of South America, and elsewhere, was of the opinion that the 
Saigon Maru should hâve carried, at that season of the year, a mini- 
mum deck load of 750,000 feet. He also gives a list of four vessels, of 
similar dimensions to the Saigon Maru, which carried deck loads rang- 
ing from 620,175 to 854,308 feet, being an average of 743,587 feet. 

The stanchions were first put in, of suiïicient length to accommodate 
the larger deck load. The captain directed thèse to be sawed off to 
suit the load which he had made up his mind to take. It should be ob- 
served in this connection that Capt. Hoben and Capt. McNaught, and 
perhaps Genereaux, had had large expérience as seamen in the China 
Sea and the Indian Océan, and, of course, had in mind the vessel's in- 
tended voyage. Capt. McNaught, in speaking of thèse seas for the 
months of June, July, and August, was of the view that they were not 
worse than numerous other parts of the océans of the world, or that 
the storms are much more fréquent, 

Besides the cargo of lumber, the vessel carried 500 tons of coal on 
deck, 200 tons between decks, and somewhat over 500 tons in her hold. 
To be more particular, she left port with from 1,210 to 1,220 tons 
aboard. Her trimming tanks were ail f uU ; also her f resh-water tanks, 
except one small one, of 18 tons capacity, which was partially filled. 
Thèse tanks hâve a capacity of 901 tons. 

The captain's reasons for not taking more cargo on deck were two, 
namely: That the terrible seas through which he had to navigate 
would not permit of it, and that a higher deck load was liable to in- 
terfère with his steering rods, and thereby endanger the ship and cargo. 
The steering rods are carried, one on either side of the ship, on iron 
stanchions extended "approximately 3 feet 6 inches above the bulwark" 
rail, and strengthened by stays, some running from the bulwark rail 
and some from the deck, which the captain describes as very strong. 
The bulwark rail is about 4 feet in height. Thèse steering rods, as 
described by the captain, run about 2 inches outside the lumber stan- 
chions, being timbers 6x12 to 8x12, by which the deck load was se- 
cured to the ship. The witnesses for libelant place the rods at a 
greater distance. For instance, Genereaux says that, "if the deck load 
had been continued, it could hâve been keep 2 feet away from the steer- 
ing rods without any trouble whatsoever." Cullum thought the sag 
would be anything up to 4 inches or over. 

The danger which Capt. Yamamoto seemed to fear was from the 
sag in the load which might be produced by the wind and the sea con- 
stantly breaking against the ship ; but the surveyors were sure that the 
load could and would hâve been so constructed and secured as to ob- 
viate any danger from sag that would afïect the steering rods. A deck 
load of 700,000 to 750,000 feet would, according to Genereaux, hâve 
carried it up forward about 10 feet and aft about 8, and, of course, 
above the level of the steering rods. This witness also relates that, 
about a month previous to the loading of the Saigon Maru, there was 
'oaded in this port the steamer L,uckenbach, "with 11-foot deck load, 
with similar arrangement of steering rod as the Saigon Maru." The 



THE SAIGON MARtJ 885 

(267 F.) 

deck cargo, as loaded, was 6 feet high forward and 4 feet aft. A sag, 
as the witnesses ail agrée, is not a shifting or a spreading of the load, 
but a settling to one side or the other, as a ship may be said to sag by 
the forces or stresses it encounters at sea. 

Without attempting to discuss further the évidence bearing upon 
the objection to carrying a larger deck load because of the arrangement 
of the steering rods, I am firmly persuaded, from a careful survey of 
the whole testimony, that it is without potency or force. Now, as it 
pertains further to the loading of the ship, Capt. Yamamoto has been 
long on the sea, much of the time as captain, and had served 1 year 
and 7 months as master of the Saigon Maru. Describing the southwest 
monsoon in the Indian Océan, he says it continues for about 5 months' 
in the year, from June to October; that his course from Colombo to 
Bombay is generally northwest, and that the sea attacks his steamer 
from port beam. 

"Generally," he proceeds, "on that océan the strong southwest wind blows 
continuously, and blows with violent and véhément waves and high swell, 
at that season. Sometimes the wind In that season might be quiet, but gener- 
ally it is continuously blowing hard, wlth much rain, continuons rain. It is 
called the rainy season." The swell "causes the roUing of the vessel, and 
that is most dangerous to the ship. • • ♦ Of course there is a différence 
according to the wind and waves, but it roUs violently and tremendously. 
* * • Comparatively speaking, the wind is not so high. I might Indicate 
that by the numbers 6 to 7. * • * The sea swell is barder than the 
power of the wind. Generally the wind and sea come together in the same de- 
gree, but on the Indian Océan the sea swell is barder comparatively than 
the wind. • * • Continuously on the voyage the dashing of the waves Is 
up on the deck." 

Mr. Cullum describes a little more fully in this respect. He says, 
speaking of a ship the size of the Saigon Maru : 

"Well, I doubt if the seas would come along and hit the lumber, you know. 
TJie spray would go ail over it certainly. I don't say the seas would go 
over it. If it hit the lumber, the spray would go over it; yes. The sea 
would hit the lumber on the side. I date say there would be squalls come 
along that the sea would go over her, but not ail the time." 

Describing the typhoon of the China Sea, Capt. Yamamoto goes on to 
say: 

"I met with a typhpon on the China Sea very often. • * • with or 
without deck cargo, it is the same when the vessel meets the strong typhoon ; 
It would not avold a wrecking of the ship. I will correct my answer. With 
or without the deck cargo it is the same for any vessel whlch encounters the 
strong typhoon In that season, which might resuit in the wreck of the ship ; 
that is, it may occur, because the tj'phoon is strong (if it Is In the center of 
the typhoon) ; and I wish to emphasize the danger to the ship in such a 
season with a heavy deck load." 

He says, further, that thèse typhoons occur about every 2 or 3 days 
in July, referring to "ail kinds" of typhoons, "sometimes bad, some- 
times not so dangerous, sometimes very dangerous." Being asked, 
"And how often do you expect to meet a terrible typhoon in July?" he 
answered, "That may be three or four times." He has taken voyages 
through the China Sea "very often" ; six with the Saigon Maru, aside 
from the one from this port. Some of them were in the stormy season. 
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Witness relates that he met with a typhoon perhaps twice, but not 
heavy, and a strong southwest gale. . He f urther relates that ships never 
carry deck loads f rom Japan to Singapore during the typhoon season. 
In this gênerai statement he is corroborated, in the main, by Yama- 
guchi, and in some respects by CuUum. Being asked as to what he 
thought was a reasonably safe cargo for the Saigon Maru to carry on 
deck, with her hold full of lumber, the witness answered: "I think 
about 300 or 330 tons ; something more than 300 tons on deck." Fur- 
ther, he states that the reasonable G. M. of a vessel like the Saigon 
Maru, carrying cargo, is "from one foot to two feet." This means the 
distance between the center of gravity and the metacenter. 

Mr. Yamaguchi, who had had large expérience as captain and mas- 
ter of a vessel, was asked to give his opinion as to what amount of 
cargo the Saigon Maru should hâve carried on her deck, and in efïect 
answered that, with the bottom weight 150 tons heavier than the deck 
load, "that means both bunker coal and cargo, so that if bottom weight 
or water in tanks is 883 tons minus 150 tons, making 733 tons for the 
weight on deck, in the best condition ; * * * deducting the bunker 
coal, 500 tons, the deck load would be 233 tons in weight," This on 
the basis that the ballast tanks were full, and the ship had 2,436,800 
feet of lumber in her hold. He said, f urther, that he thought the max- 
imum amount of cargo that could hâve been carried on deck was 383 
tons, but that such an amount on deck would bave made the ship a 
little tender. 

Yamamoto further relates that an experiment was made at Naga- 
saki to ascertain the G. M., and it was found to be 1.36, with the coal 
and lumber cargo the same as at Portland, but with 150 tons less water 
in her f resh-water tanks. An estimate has been made from this basis, 
by Capt. Okuda, that the G. M. at Portland would decrease in propor- 
tion to the increases of the deck. load, as follows: With 700,000 feet 
deck load, the G. M. would be .57; 600,000 feet, .83; 500,000 feet, 
1.07; 400,000 feet, 1.09 (this should probably be increased by at least 
.20) ; 300,000 feet, 1.53 ; 241,000 feet, 1.67. 

It is further in évidence that the ship's G. M. would increase for 
the first eight days of her voyage, by the consumption of her coal and 
fresh water from her tanks. From then on to Nagasaki, according to 
the estimate from her G. M. at Nagasaki, she would become more ten- 
der. The estimate of her consumption of coal was about 32 tons per 
day — from 30 to 32 tons. She took on 1,050 tons at Nagasaki, and 
then had on board for her further voyage 1,300 tons. This would in- 
dicate that she consumed about 950 tons between Portland and Naga- 
saki, or about 37 tons per day of her 26 days' voyage. This discrep- 
ancy has not been explained. It furthermore appears that, when the 
vessel reached Bombay, she had on board 500 tons of coal, making her 
consumption less on a distance of about 200 miles greater than from 
Portland to Nagasaki. It is to be remembered that her voyage be- 
tween the latter ports was through comparatively smooth seas, and 
without unusual incident, and the consumption of coal should at least 
bave been no greater than from Nagasaki to Bombay. 

[2] But, to a considération of the question whether Capt. Yamamoto 
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should hâve carried a larger deck load : He stated plainly that he 
ATould not hâve carried more than he did, regardless of the condition 
of the steering rods, because he seemed to think that it would affect 
the stability of his ship. He is a seaman of large expérience, and much 
weight must be attached to his honest and sincère judgment as to the 
peculiarities of his ship and its capacity to carry deck loads upon a 
projected voyage, and we must not overlook this feature attending 
the controversy. The Addison E. Bullard (D. C.) 252 Fed. 241 ; Wes- 
ton et al. v. Poster et al., 29 Fed. Cas. 804, No. 17,452. He had, how- 
ever, scarcely any practical expérience in navigating ships with deck 
loads of lumber cargo. As to the anticipated typhoons and his dread 
of the monsoon, I am impelled to the view that he has very greatly ex- 
aggerated their terror to seamen. His own expérience has called him 
upon many voyages through the China Sea, and frequently into the 
Indian Océan, yet he relates but one or two incidents when he has 
encountered a typhoon, while he has more frequently encountered 
gales resulting from cyclonic conditions; but he has never met with 
any serions mishap. Furthermore, the mariner, perhaps universally, 
has 24 hours' notice of the coming of a typhoon, and is enabled thereby 
to avoid its disastrous efïects. He may of necessity encounter at times 
ttie heavy seas and storms that resuit from the cyclonic conditions, but 
rarely the central disturbance that is so fatal to navigation. Thèse re- 
sulting disturbances are perhaps no greater, nor more to be dreaded, 
than the seas elsewhere, where navigation is constantly under way. 

As to the monsoon, it would seem to be not so perilous as Yamamoto 
was constrained to believe. It consists of a steady southwesterly wind, 
only occasionally of violent proportions, which continues for a consid- 
érable time, and blows up what is termed a "short chop" of sea swell. 
The monsoon is encountered only after passing Achin Head, from 
which point it is a 13 days' voyage to Bombay. From Achin Head to 
Colombo the course is mainly west, and the southwest breeze strikes 
the ship on its port bow. From Colombo to Bombay, the sea is on the 
ship's beam, or port quarter. Yamamoto's appréhension as to this 
sea was that it would cause a sag in the deck load, which might prove 
injurious to the ship and cargo. By the time, however, the vessel ar- 
rived at this last lap of the voyage, the deck load would hâve so 
settled and been drawn together by its lashings that a sag could hardly 
be expected in such proportions as to give trouble. 

[3] Turning to the G. M., Okuda's estimate gives the'G. M. in Port- 
land, on a deck load of 500,000 feet, as 1.07. This would be reduced, 
as the voyage proceeded to Nagasaki, by the consumption of water and 
co'al from the lower hold, so that it would fall below 1 foot, and thus 
make the ship too tender, or unstable. In this relation, however, there 
is another condition to be considered. The coal required to carry the 
vessel to Nagasaki was 832 tons plus 25 per cent, to meet emergencies, 
making a total of 1,040 tons. The ship carried from 1,210 to 1,220 
tons, an excess of from 170 to 180 tons. That amount in tonnage of 
lumber could hâve been carried on deck in place of the çoal. Further- 
more, Yamaguchi was of the opinion that the vessel could hâve car- 
ried 60 tons more on deck than she did carry. This would make a 
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very substantial addition to the deck load. The vessel cannot carry 
a quantity of coal for its own purposes, other than as fuel for the voy- 
age, and thus deprive the charterer of space to which he is entitled. 
Darling & Son v. Raebum, 10 Aspinall (N. S.) 268, on appéal 429. 

As to the water ballast, it is obvions that, while it seemed to be nec- 
essary to carry the trimming tanks full on account of their construc- 
tion, to prevent the water from flowing from one side of the ship to 
the other, and thus add to the stability of the ship in navigation, No. 
3 of the fresh- water tanks could hâve been filled at sea, to give more 
ballast if needed; that is, if it was found the ship was becoming too 
tender. 

It is impossible, from the meager testimony that we hâve as to the 
ship's G. M., and the doubtful reliability of the déductions made from 
the G. M. ascertained at Nagasaki, considering the varying conditions 
of the ship's load, satisfactorily to détermine from the G. M. basis the 
amount the ship could safely carry on deck. The testimony is of real 
value, however, as indicating a range of probability respecting the 
amount of deck cargo above which it would be unsafe for a ship to 
venture on the seas. Considered along with the testimony of the sur- 
veyors and other witnesses of expérience in loading vessels, I am drawn 
irresistibly to the conclusion that, by proper loading, the Saigon Maru 
could hâve carried 550,000 feet of lumber on her deck, with reason- 
able safety, in view of the voyage contemplated. There was, undoubt- 
edly, no ulterior motive impelling the captain to refuse to take on board 
a larger deck load, but obviously he was unduly timid, and committed 
an error in judgment, ail in good faith on his part. See, in support of 
this conclusion, The Helios (D. C.) 108 Fed. 279, 284., 

This brings us to a considération of the liability of the vessel, if lia- 
ble at ail, for the damages the libelant has sustained. By the charter 
party the owner of the steamer Saigon Maru, or the steamer, we may 
say, agrées on the chartering of the whole of the vessel, including the 
deck, with certain exceptions not essential to the inquiry. The char- 
ter party was brought ahout through certain correspondence and con- 
férences had between the libelant and the représentative of the ship, 
namely, Edwin Orrett, local manager at Tacoma. The first inquiry 
was by Orrett of the libelant, touching whether there were any offers 
of lumber for Bombay. Libelant replied that it Jiad an offer from 
friends in Bombay for a full cargo of Oregon pine lumber, not to ex- 
ceed 4,500,000 feet, cargo to be furnished according to an inclosed 
schedule called "Adneci," and giving somewhat the proposed terms of 
loading, discharging, démarrage, etc. On March 13, 1917, Orrett ad- 
vised that he had a cable from claimant that the Saigon Maru would 
be available for full load for April or May loading. Libelant an- 
swered on the same date, March 13th, and, after stating some condi- 
tions that would be agreeable to it, closed by saying : 

"We are cabllng Bombay, so as to be in position to close on receipt of your 
reply." 

A day or two later — the date is not given — ^libelant wrote to Orrett: 

"We hiave your telegram of to-day, and inclose copies of our two messages 
of this date to you ; Iiopiug tliat you and we may both receive cables to-morrow 
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from Japan and Bombay, respectively, that wiU enable us to close thls matter 
Tip ; so we hand you herewith a fonn of charter party into which should be 
flUed, on Unes 4 and 5, the location and the prospective voyage of the steam- 
er, and on Unes 83 and 84 the cancellng date and the date when lay days are 
to begin." 

On the 15th libelant telegraphed Orrett waiving "condition re extra 
insurance on deck ; still awaiting reply from Bombay" ; and on the 
17th libelant telegraphed. "We accept Saigon on terms of charter 
party mailed 13th," noting some change of conditions suggested there- 
in. Mr. Wheelwright states that the telegram was sent at 10 o'clock 
a. m., and closed everything except the conditions about lay days for 
discharging. Libelant wrote Orrett, also, on the 17th, confirming the 
telegram of acceptance. On the 19th Orrett wrote, returning the form 
of charter party, and indicating that the spécification submitted was 
satisfactory ; also advising that the ship would be found to be a fair 
lumber carrier, and requesting libelant to make up a charter party in- 
corporating the conditions set forth in his letter. Libelant replied on 
the 20th, inclosing eight signed copies of the charter party for the sig- 
nature of the local manager. 

The negotiations leading up to the sale of the lumber by libelant to 
Gillanders, Arbuthnot & Co. began with a letter from that company, 
of date December 14, 1916, inclosing a schedule of 4,500,000 feet of 
lumber. The next step was a cable by libelant to them, of date March 
3, 1917, saying: 

"We think there is good prospect 7,500 loads of 50 cubic feet, 180 shillings 
per load basis c. i. f . per steamer Bombay March-April-May shipment." 

Gillanders cabled March lOth : 

"We give you flrm ofCer as per your telegram of March 3, 7,50ïf loads of 50 
cubic feet. * * • iso shillings per load Including war rlsk." 

The price named is the one at which the parties finally closed. On 
the 12th libelant telegraphed Gillanders : 

"Working. Understand 180 per load basis ofter to stand good until advised 
to the contrary." 

On the 13th libelant again cabled: 

"Think can accept subject your approving charter Saigon Maru, estlmated 
3,300,000, Osaka Shosen Kaisha represent making Aprll-May clearance ; f reight 
prepaid ; option substitute another at least equally near loading port, not ex- 
ceedlng four and a half millions. Conflrm quickly." 

Gillanders cabled on the 17th : 

"As per your telegram of 14th March we conflrm the offer to stand good 
until advised to the contrary. Do your utmost to make maximum quantlty 
6,000 loads of 50 cubic feet." 

On the same day they telegraphed again : 

"Referring to your telegram of 14th we cannot consider terms of charter. 
Our otfer is (stating it). On thls understanding we agrée to 5,500 tons, 3,300 
thousand feet, but we cannot agrée option of another steamer unless slmilar 
quantlty." 



890 267 FEDERAL REPORTER 

The référence to telegram of 14th is to the above telegram sent to 
Gillanders of date the 13th. In this relation, Wheelwright testifies that 
he spoke to Orrett with référence to substituting another steamer up to 
4,500,000, and that they did not favor it. On the same day, March 
17th, at 5 :40 p. m., hbelant cabled : 

"Your telegram to hand. We conform to contents. Bxpect close Saigon 
Ma ru estima ted 5,500 loads of 50 cublc feet." 

It was explained that "We conform to contents" means "We accept 
your offer." That was the contract finally with Gillanders, Arbuthnot 
& Co. AU thèse cables were based on the Adneci schedule. 

I hâve endeavored, by the références to the correspondence touching 
both relations, to give only so much as will fairly represent the trend 
of the negotiations, and the pertinent language essential to the présent 
inquiry, 

[4J The rule relating to damages attending a breach of contract is 
thus lucidly stated in Hadley v. Baxendale, 9 Exch. 341 : 

"Where two parties hâve made a contract whlch one of them bas broken, 
the damages whleh the other party ought to receive in respect of such breach 
of contract should be such as may fairly and reasonably be consldered elther 
arlsing naturally (1. e., accordlng to the usual course of thlngs), from such 
breach of contract itself, or such as may reasonably be supposed to bave been 
In the contemplation of both parties at the time they made the contract as the 
probable resuit of the breach of it. Now, if the spécial circumstances under 
whlch the contract was actually made were communlcated by the plalntlffs 
to the défendants, and thus known to both parties, the damages resultlng 
from the breach of such a contract, whlch they would reasonably contemplate, 
would be the amount of injury whlch would ordlnarlly follow from a breach 
of contract under thèse spécial circumstances so known and communlcated. 
But, on the other hand, if thèse spécial circumstances were whoUy unknown 
to fhe party breaklng the contract, he, at the most, could only be supposed to 
hâve had in bis contemplation the amount of injury whlch would arise gen- 
erally, and In the great multitude of cases not affected by any spécial circum- 
stances, from such a breach of contract." 

Mr. Benjamin deduces the following rule from the English cases, 
where goods hâve been bought for resale, and there is no market in 
which the buyer can readily obtain them : 

"If, at the time of making the contract, the seller knows that the buyer 
buys the goods with the intention and for the purpose of reselling them, al- 
though he may or may not know of any particular subcontract existing or con- 
templated, the inferenee is that the seller contracts to be liable for the in- 
creased damages which will flow from a breach of the contract under the 
spécial circumstances; and, applying the second part of the rule laid down in 
Hadley v. Baxendale, those damages may rèadily be supposed to be wlthin 
the contemplation of the parties." 

The American doctrine is substantially the same, and is thus stated 
in Hockersmith v. Hanley, 29 Or. 27, 38, 44 Pac. 497, 500: 

"A person Injured by the breach of a contract to which he bas become a 
party with another is entitled, upon prlhciple, to recover damages commensur- 
ate with the injury he bas sustained, and thia will include gains prevented as 
well as losses sustained. They must be such, however, as naturally resnlt from 
the breach, or may reasonably be consldered to hâve been in the minds of the 
parties at the time of enterlng into the contract; the contract Itself being, 
implledly at least, formulated with référence thereto in the event of a violation 
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cf Its conditions. Ttie intention ol the parties Is to be ascerlainéd from a 
considération of the contract taken in connection with ttie surroundlng circum- 
stances and conditions of which they are cognizant; and if the circum- 
stances and conditions are such as to make it apparent that the contract was ' 
entered into and known by the contractlng parties to hâve been consummated 
to enable one of them to serve or accompllsh a particular purpose, the lia- 
bllity of the other for its violation will be determlned and the damages ascer- 
tained wlth référence to the effect of the breach in hinderlng or defeating the 
contemplated object. They must also be certain, and flow directly and natu- 
rally from the breach ; or, to put it in another way, they must not be the re- 
mote but the proximate conséquence thereof, and not -spéculative or contin- 
gent." 

Numerous cases are cited in support of tlie text. Among them see 
Cockburn et al. v. Ashland Lumber Co., 54 Wis. 619, 12 N. W. 49. As 
relating to a contract to carry, see, further, Cobb, Blasdel & Co. v. I. 
C. R. R. Co., 38 lowa, 601. 

The principle of just compensation is paramount, which means that 
it shall be commensurate with the loss or injury sustained, and, of 
course, not in excess thereof. 1 Sutherland on Damages, 47, 48. Fur- 
ther discussing the law of damages, the learned author says (page 203) : 

"Damages are not the primary purpose of contracts, but are given by law 
in place of and as a compensation and équivalent for somethlng else which 
had been agreed to be done and haa not been done. What the damages would 
ordinarlly be on such a default Is Immaterial, if the contractlng party assumed 
the obligation he bas broken wlth a knowledge of a pecullar state of facts 
connected with the contract which indicated that other damages would resuit 
from a breach, and the latter are claimed. To confine the injured party's re- 
covery in such case to the lighter damages which usually foUow such a breach, 
where no such known spécial facts exist, and exclude those which were thus 
broughf within the contemplation of the parties, would be to sacrifice sub- 
stantlal rlghts to arbitrary rule, to set aside the principle which entitles a 
party to compensation commensurate with hls injury to give effect to a rule for- 
mulated to render that princlplp effectuai ; it would be to apply a subordinate 
rule where it bas no application, Instead of the principle, which Is paramount 
and always applicable. What are the usual damages which resuit from 
the breach of a contract? There is certainly no customary amount, nor is 
there any rule of damages which Is universal like the principle for allowance- 
of due compensation. If it is a contract of sale, and the vendor refuses to com- 
plète it, one rule is to ascertaln that compeixsatlon by the différence between 
the contract price and the market value, because If the article which Is the 
subject of the contract can be obtalned in market at a market price the 
vendee is thereby enabled to supply himself wlthout loss unless the price has 
Increased. That rule goes no further, but the principle does. Where the 
vendee cannot obtaln the article in the market, nor at ail if the vendor re- 
fuses to perform hls contract, that rule is not applicable, and then resort must 
be had to other éléments of value, and recourse Is had to the principle to dé- 
termine the measure of redress; even a contract of resale made by the 
vendee and of which the vendor had no notice may be considered." 

See, also, Strom Bruks Aktie Bolag v. Hutchison, 10 Aspinall, 138, 
140, 141. 

The gênerai rule respecting the measure of damages, on refusai to 
perform a contract for transportation, is : 

"The différence between the market value at the destination when the 
goods should hâve arrived, if carrled in accordance with the contract, and the 
value at the same time at the point of shipment, less what It would hâve eost 
the shlpper under the contract to hâve had the goods transported; that is, 
freight charges and other necessary expenses." 6 Oyc. 525. 
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[5] This, like ail gênerai ruies, however, is inapplicable in exception- 
al cases, It is a feature in the présent case that, owing to war condi- 
tions, libelant was practically unable, at the time of default, to procure 
transportation to carry to Bombay the lumber left behind. If it could 
hâve been procured at ail, it would hâve been at very greatly increased 
cost, and, if libelant had resorted to that means of invoking the gênerai 
ruie, the claimant would hâve suffered beyond what would seem to be 
reasonable damages. 

[6] The facts disclose that claimant had practical knowledge that 
libelant was negotiating for a sale of the cargo, or at least a part of it, 
in Bombay, when negotiations for the charter party were under way. 
Orrett was advised at the very outset that libelant had an offer from 
friends in Bombay for a full cargo, not to exceed 4,500,000 feet, of 
lumber. Later, as the negotiations proceeded, Orrett was advised by 
libelant that it was "cabling Bombay so as to be in position to close 
on réceipt of your [Orrett's] reply." Still later libelant expressed to 
Orrett a hope that — 

"We may both receive cables to-morrow from Japan and Bombay, respec- 
tively, that will enable us to close this matter up." 

And then on the 15th of March Orrett was advised that libelant was 
"still awaiting reply from Bombay." The contract with Gillanders, 
Arbuthnot & Co. was closed on the 17th hy cable, dispatched at the 
hour of 5 :30 p. m., and the negotiations with Orrett for the charter 
party were closed on the same (ky by dispatch forwarded at the hour 
of 10 a. m. 

[7] It cannot alter the case that libelant closed with claimant a few 
hours previous to closing with correspondents at Bombay. The fact 
remains that claimant had full knowledge of libelant's purpose in se- 
curing the charter party, and entered in'to the charter party with a 
view of enabling libelant to f urther, and even to consummate, that pur- 
pose. Nor was it essential, under the authorities, that claimant should 
hâve been advised of the exact conditions of the contract of sale to 
Gillanders, Arbuthnot & Co. It was sufficient that it had knowledge 
of the fact that such a sale was in contemplation, dépendent iipon se- 
curing the charter party. 

[8J The damage claimed under the first head is the loss of profits 
libelant sustained in not being able to deliver, under its contract, the 
cargo left at home to Gillanders, Arbuthnot & Co. at Bombay. The 
loss sustained was at the rate of $7.955 per 1,000. I take this from Mr. 
Wheelwright's statement, which stands uncontradicted. The amount 
of lumber which claimant failed to carry that it should hâve carried 
is 308,441 feet, making the damages $2,453.65j This seems a fair ad- 
justment under the conditions prevailing. 

Objection is made that libelant purchased the lumber in this port 
in March at a much lower figure than could hâve been procured in 
June, when the vessel sailed, or on August 2d, when the cargo arrived 
at Bombay. But it is a sufficient answer to this that the lumber was 
purchased for the Saigon Maru's cargo, and the rate of loss named was 
the actual damage sustained by the claimant's failure to carry. Such 
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are the damages that were legally in the contemplation of the parties 
when the charter party was entered into. 

[ 9 ] The damage claimed under the second head is the amount claim- 
ed by Gillanders, Arbuthnot & Ce. against Ubelant for a failure to de- 
liver the lumber left at Portland. Libelant has not as yet paid thèse 
damages, but the same hâve been Uquidated, and there can be no ques- 
tion as to libelant's Uability to pay them. Thèse damages hâve been 
ascertained at Bombay — one item of £1,075 sterling, and another of 
4,550 rupees. Thèse are the damages for which claimant, or rather 
the Saigon Maru, is liable to libelant under the second head. 

[10] As libelant is enabled to discharge thèse damages in the money 
of the realm where payable, the decree should be for the amount, in 
money of the United States, that will enable libelant to discharge such 
liability at this date, being the date of the entry of the decree. As 
the court is not advised as to the présent rate of exchange of pounds 
sterling or the rupee, the adjustment will be made on counsel's fur- 
nishing the necessary information. Thèse last items of damages, as is 
obvions, are not so direct as the first ; but it is apparent that they come 
within the gênerai principles governing, as above ascertained. 

The English statute alluded to in the évidence and argument can 
hâve no bearing on the présent issues, especially as it has been re- 
pealed. I hâve reviewed the authorities presented on exceptions to the 
libel, and now again insisted upon, whereby the sufficiency of the libel 
is challenged, but am constrained to adhère to my former ruling. 

The claims for damages as hère ascertained will bear interest at the 
lawful rate of 6 per cent, per annum from August 2, 1917, and libel- 
ant will recover its proper costs and disbursements. 



In re LEDBETTER. 

(District Court, N. D. Georgia, E. D. August 12, 1920.) 
No. 728. 

1. Bajihruptcy <^=»317 — Costs incurred in aetion by creditor before flling of 

pétition only are provable. 

Under Bankruptey Act, S 63a (3), (5), belng Comp. St. § 9647, costs 
incurred in good faith by a creditor bfifore the flling of the pétition, in 
an action to recover a provable debt, are provable ; but costs afterwards 
Incurred in the action are not. 

2. Banliruptcy <©=>317 — Provable costs may inelucle attomey's fées. 

TJnder Bankruptey Act, g 63a (3), being Comp. St. § 9647, providlng 
that costs incurred in an action by a créditer on a provable debt before 
flling of the pétition are provable, attorney's fées provided for by con- 
tract and the right to which has become fixed by the bringing of the 
action, under the state law, before flling of the pétition, are provable as 
a part of the costs. 

3. Urne <S=>11 — ^Fractions of day regarcled, wliere only one day is involved. 

Wlille fractions' of a day are not to be regarded where a period flxed is 
measured by days, where one day only is involved, and the rights of 
Iltigants dépend on priority in time of two occurrences on that day, and 

^=9For other casea ses same toplc & KEY-NUMBKR in aU Key-Numbered Clgests & Indexes 
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the priorîty can be «stobUshéd, the courts wlll ascertaln and regard 
the aetual prlorlty. 
4. Bankruptcy <@=^317 — 4)oBt^ incurred by creditor on same day, but "before 
fliing of pétition," provatde. 

ïhe words "before the fliing," as used in Bankruptcy Act, § 63(3), 
belng Comp, St. § 9647, authorlzing the reeovery of taxable costs Incurred 
in good faith by a créditer "before the fliing of the pétition," mean thé 
very instant of flUng, if ascertalnable ; and costs Incurred by a créditer 
in bringing an action against the bankrupt,_ whlch was eommeneed on 
the same day the pétition was flled, but at an'earller hour, keld provable, 

In Bankruptcy. In the matter of W. F. Ledbetter, bankrupt. On 
review of order of référée. Modified. 
See, also, (D. C.) 263 Fed. 1000. 

H. H. Vandler, of Lavonia, Ga., for Bank of Lavonia. 
H. M. Holden, of Atliens, Ga., for trustée. 
S. C. Upson, of Athens, Ga., for bankrupt. 

SIBLEY, District Judge. Facts are stipulated as foUows: First 
National Bank of Livonia, holding a note for a debt and interest "and 
ail costs of collection, including 10 per cent, as attorney's fées," se- 
cured by a deed to land, gave 10 days' notice in writing of intention 
to sue at a named term of a named state court, and filed the suit in 
the forenoon of September 4, 1917. At 5 :30 p. m. of same day the 
défendant filed his voluntary pétition in bankruptcy. The bank sought 
to prove as a secured claim its note for principal, interest, attorney's 
fées, and court costs incurred in the suit. The question is whether 
the attorney's fées and court costs are provable. 

[1] The court costs are expressly controlled by Bankruptcy Act, 
§ 63(3), (5), being Comp. St. § 9647, declaring debts to be provable 
when "founded upon a claim for taxable costs incurred in good faith 
by a creditor before the filing of the pétition in action to recover a 
provable debt," and when "founded upon provable debts reduced to 
judgments after the filing of the pétition and before the considération 
of the bankrupt's application for a discharge, less costs incurred and in- 
terest accrued after the filing of the pétition and up to the entry of 
such judgments." The note hère sued on was a provable debt, and costs 
which were incurred in good faith before the filing of the pétition in 
bankruptcy are a provable debt against the bankrupt's estate. In re Al- 
len (D. C.) 96 Fed. 512. But if, after the filing of the pétition in bank- 
ruptcy, the creditor elects to pursue to judgment his remedy in the state 
court, instead of relying on that afïorded by the bankrupt court, costs 
subsequently arising are not provable and will be disallowed. 

[2] The attorney's fées stand upon a similar footing, if indeed 
they are not included in the very words of the statute. In former 
times the fées of attomeys and solicitors for services in connection with 
cases in court were a part of the "taxable costs"; thèse being re- 
garded as ofiicers of court equally with sheriffs and clerks. Such 
costs are recognized in the fédéral courts by R. S. §§ 823, 824 (Comp. 
St. §§ 1375, 1378). Though in Georgia thèse fées hâve not been taxed 
as costs for a long time (see McDonald v. Napier, 14 Ga. 89, 110) and 

0s>For other cassa see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the attorney's fées are required at the hands of the opposite party only 
as a matter of contract, and are for many purposes treated as a prin- 
cipal obligation (see Peeples v. Strickland, 101 Ga. 829, 29 S. E. 22 ; 
Evans V. Bank, 147 Ga. 621, 95 S. E. 219), still they are strictly lim- 
ited by law, and by Park's Code, § 4252, obligations in évidence of 
debt to pay attorney's fées in addition to interest are void, unless suit 
is actually brought after 10 days' wrltten notice of intention to sue, and 
of the term and court to which suit will be brought; payment not 
having been made on or before the last day for suit to that term. A 
tender or payment within this time prevents the collection of the fee 
from the debtor (Browne v. Edwards, 122 Ga. 277, 50 S. E. 110) ; and 
the right to pay continues up to the actual filing of the suit on the last 
day for suit (Harris v. Powers, 129 Ga. 75, 88, 58 S. E. 1038). The col- 
lection of the fee also dépends on success in the suit. Smith v. Baker, 
137 Ga. 298, 72 S. E. 1093. It thus has many of the incidents of an 
item of costs, and it is not improbable that Congress intended attor- 
ney's fées so circumstanced to be dealt with as taxable costs for bank- 
ruptcy purposes, as well as those the amount of which is.fîxed by law 
as an item of costs. As the right to tax the défendant with attorney's 
fées is lost by payment or tender before suit, so also it is lost by the 
filing of a pétition in bankruptcy. In re Weiland (D. C.) 197 Fed. 1 16. 
It was said in Bank v. Sherman, 101 U. S. 403, 406 (25 L. Ed. 866), 
of Act of March 2, 1867, c. 176: 

"The filing of the pétition was a caveat to ail the world. It was In eflect 
an attachaient and injunction. • * • The. bankrupt became, as It were, for 
many purposes, civiliter mortuus." 

And the assertion is repeated of the présent act in Mueller v. Nu- 
gent, 184 U. S. 1, 14, 21 Sup. Ct. 927, 45 L. Ed. 711. After the filing 
of the bankruptcy proceeding, no creditor may perfect his inchoate 
right to put upon the bankrupt an attorney's fee for the filing and 
conduct of a suit which he must know is unnecessary and will likely 
be futile. It may even be that under the quoted provision of section 
63 good faith must exist when the creditor files his suit before the 
filing of the bankruptcy pétition — that is, he must hâve a real pur- 
pose efïectively to assert his debt against the debtor, rather than :: 
purpose, knowing a bankrupcty to be imminent, to impose an unneces- 
sary charge upon the bankrupt estate. No attack upon the good faith 
of this creditqr is made, however, and good faith is to be presumed. 

[3] But the contention is that fractions of a day are net regarded 
in law, and that this pétition in bankruptcy is to be treated as filed on 
the first moment of beptember 4, 1917, and in conséquence neither 
the attorney's fee nor any of the costs can in légal contemplation hâve 
been incurred "before the filing of the pétition." It is a gênerai rule 
that fractions of a day are not to be regarded, and the rule is fully 
applicable whenever a period is fixed, measured by days, in or after 
which a thing may or must be donc. Section 31 of the Bankruptcy 
Act (Comp. St. § 9615), declaring that in such a case the first day is 
excluded and the last to be counted, f airly implies that fractions are to 
be disregarded. See In re Warner (D. C.) 144 Fed. 987. But where 
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one day only is involved, and.the rights of litigants dépend on priority 
in time of two occurrences on that day, artd the priority can be es- 
tablished, the courts will ascertain and regard the actual priority. 
There is only a presumption that they occurred at the same time. Levy 
V. Bank, 158 111. 88, 42 N. E. 129, 30 L. R. A. 380. In 8 A. & E. 
Ency. Law (2d Ed.) 744, in stating the exceptions to the rule that frac- 
tions of a day are disregarded, a number of older English and Amer-' 
ican cases are cited under note 1, in which priority in time on the same 
day was investigated and given efïect between bankruptcies and attach- 
ments, and attachments and bills of sale. Where the défendant died 
the day a decree was taken, the priority of the decree was investigated, 
and the decree upheld, in Ex parte Massie, 131 Ala. 62, 31 South. 438, 
56 L. R. A. 671, 90 Am. St. Rep. 20. In Louisville v. Savings Bank, 
104 U. S. 469, 26 L. Ed. 775, after reviewing many cases, a unanimous 
court held: 

"When necessary to détermine eonfllcting rights, courts of justice will take 
cognizanee of the fractions of a day." 

The validity of bonds voted in aid of a railroad was upheld, though 
on the same day a constitutional provision was adopted prohibiting 
such ; it being held that the latter became effective only on the closing 
of the poils at sunset, and it appearing that the bonds were issued that 
morning. The doctrine was declared settled in Taylor v. Brown, 147 
U. S. 645, 13 Sup. Ct. 549, 37 L. Ed. 313. Following thèse cases, when 
it appeared that the Président signed a tariff act at 4 :06 o'clock p. m., 
it was held that goods imported in the forenoon of that day were not 
taxable under it. U. S. v. Stoddard (C. C.) 89 Fed. 699, affirmed 91 
Fed. 1005, 34 C. C. A. 175, and followed in cases cited in Ellison v. U. 
S., 142 Fed. 732, 74 C. C. A. 64. 

[4] In Leidigh Co. v. Stengel, 95 Fed. 637, 37 C. C. A. 210, the Cir- 
cuit Court of Appeals of the Sixth Circuit said, through Judge Taft, 
in the absence of évidence of the exact time of its approval, the Bank- 
ruptcy Act was presumed to hâve been of force the entire day of its 
approval ; but as the question related to the expiration of a four months 
period thereafter, and not to any question of occurrences on the same 
day, proof of the hour of approval would not hâve altered the resuit. 
Judge Taft laid stress on the point that fractions of a day were ob- 
served to avoid unjust rétroaction. That is precisely what would 
occur in this case if, the creditor having in good faith employed an 
attorney and filed suit and incurred costs when no bankrùptcy had been 
filed, the subséquent filing of one later in the day should by rétroac- 
tion impose on him what was a law fui charge against his debtor. 

By General Order 2 (89 Fed. iv, 32 C. C. A. vii), the clerk is re- 
quired to indorse the day and hour of the filing of the pétition. This 
requirement shows that the hour as well as the day of filing was es- 
teemed likely to be of importance, and such importance exists in the 
application of such words as "before the filing" and "after the filing," 
in sections 63 and 68 (Comp. St. §§ 9647, 9652). Thèse words do not 
mean the day before and after that of filing, leaving the day of filing 
unprovided for, but refer to the very instant of filing, if ascertainable. 
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The attorney's fées and such costs as were incurred prior to the 
filing of the pétition in bankruptcy are provable. Subséquent costs are 
not. The référée will correct his order accordingly. 



COMMERCIAL TRUST CO. OF HAGEKSTOWN t. LAURENS COUNTY. 
SAME V. SOUTHERN EXCHANGE BANK. 

(District Court, S. D. Georgla, W. D. July 23, 1920.) 
Nos. 57, 69. 

1. Subro^tion <&=»23(2) — ^Persons furnishing money by agreement with 

county to take up warrants subrogated to rights of payées. 

Where a county, wlthout légal authority executed and sold Its ne- 
gotiable notes under an arrangement with a bank, embodled in an agree- 
ment, signed by the bank, whlch accompanied the notes, that the bank 
should receive the proceeds and use the same only in taking up légal 
warrants of the county, which it would hold uncanceled for the beneflt of 
the holders of the notes, until the notes were paid, warrants so taken up 
held by subrogation to become the property of the holders of the notes. 

2. Equity «S^SSd) — Jurisdiction for discovery retaùied to graitt complète 

relief. 

Where county warrants, which were by agreement with the county to 
be taken up by a bank and held uncanceled for the benefit of complain- 
ant which furnished the money, until it was repaid, were, in violation 
of the agreement, surrendered by the bank to the county, which re- 
fused ta permit their examination to ascertain whether they were in 
such form as to vest the légal title in complainant, or whether they 
had been canceled, a court of equity, whose ald was properly invoked 
for discovery, held to hâve jurisdiction to grant complète relief. 

3. Courts <S=»312(2) — Suit held fflrectly »n warrants, and not brought by as- 

signée of notes. 

A fédéral court held to hâve jurisdiction of a suit by the holder of notes 
of a county to enforce liabllity of the county on warrants taken up by 
a bank with the proceeds of the notes, and which were to be held un- 
canceled to secure their payment, although the payée of the notes could 
not hâve maintained a suit in that court; the suit being based on the 
warrants and not on the notes. 

4. Counties «Ê^lîOd) — Warrants not required to be presented for audit be- 

fore suit thereon. 

Civ. Code Ga. 1910, S 411, providing that claims against a county must 
be presented for audit within 12 months, does not require warrants is- 
sued on audited claims to be again presented before suit thereon. 

5. Banks and banking <S=^67 — Equity bas jurisdiction of suit to charge Con- 

solidated bank with liability of constitutent bank. 

Where a bank which beeame liable for breach of contract was Con- 
solidated with another bank, which assumed its liabilities, equity has 
jurisdiction of a suit to charge the latter with such IJabllity. 

6. Banks and banking <S=='90^-Liability for breach of contract to hold securi- 

ties. 

A bank held subject to action for breach of a contract to hold uncan- 
celed certain county warrants for complainant's security, regardless of 
the question whether the county could be held liable on the warrants, 
although they had been surrendered, which went only to the damages 
recoverable from the bank. 

^tssFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
267 F.— 57 
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In Equity. Suits by the Commercial Trust Company of Hagerstown 
against Laurens County, and against the Southern Exchange Bank. 
On motion in each case to dismiss bill. Motion denied. 

See, also, 267 Fed. 901. 

Jones, Parle & Johnston, of Maçon, Ga., for plaintiff. 
Hall, Grice & Bloch, of Maçon. Ga., and M. H. Blackshear and Burch 
& Daley, ail of Dublin, Ga., for défendants. 

SIBLEY, District Judge. The plaintiff, as a corporation of Mary- 
land brings this bill against Laurens county, Ga., setting up that on 
January 10, 1918, the commissioners of roads and revenues of Laurens 
county passed a resolution authorizing a loan of $75,000 to supply a 
casual deficiency in revenue, but at the time no such deficiency really 
existed and the real purpose was to pay current expenses of the county, 
in anticipation of the taxes to be collected the current year; that an 
arrangement was made with Frank Scarboro Company, as a broker, to 
sell the notes to be given, and, knowing that the notes w^ere really not 
binding on the county, the commissioners arranged with Scarboro Com- 
pany and the Commercial Bank of Dublin that the latter should act as 
a spécial depository for the proceeds of the notes, and should use them 
only in the payment of county warrants representing valid claims 
against the county, which were to be held by the bank uncanceled as 
security for the notes until the latter should be paid and satisfîed. The 
bank executed, under its corporate seal, a paper as f ollows : 

"The county of Laurens, Georgia, having duly executed its. notes aggre- 
gating In the sum of seventy-five thousand dollars, under and by virtue of a 
resolution adopted by the board of commissioners of roads and revenues of 
said county at regular meeting on January 10, 1918, gald notes belng executed 
by the treasurer and commissioners of Laurens county, Georgia, and bearing 
date of January 10, 1918, and payable to the oïder of Frank Scarboro Com- 
pany on December 31, 1918, we hereby agrée to honor and charge only war- 
rants of the county of Laurens, Georgia, as drawn by the proper offlcer of 
said county, against the proceeds of thèse notes, and hold ail of sald war- 
rants, uncanceled, subject to the order of Frank Scarboro Company, or the 
holder or holders of said notes, until the notes as above mentioned and 
referred to are fuUy pald and satlsfled, after which, on présentation to us of 
the notes bearing évidence of due and proper cancellation, we wiU then 
eancel and tum over to the proper ofBcer ail of said warrants. 

"This lOth day of January, 1918." 

The plaintifï purchased of Scarboro Company $30,000 of the notes, 
which were accompanied with copies of the above agreement, relying 
upon the faith thereof. The proceeds of the. notes were deposited in 
the bank and were used as agreed in taking up warrants of the county. 
On August 14, 1918, said bank was Consolidated with the Southern Ex- 
change Bank, which took over the assets and assumed the liabilities 
of the Commercial Bank, receiving the warrants and the balance of 
the deposits. On December 30, 1918, the Exchange Bank delivered 
the uncanceled warrants tothe county commissioners, and on Decem- 
ber 31st plaintiff's notes were dishonored. The county officers are in 
possession of the warrants, and refuse to permit plaintiff to examine 
them, or to give a list of them. Tlie prayers are for discovery with 
référence to the warrants, and for subrogation to the rights of the 
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former holders thereof, and for a decree for payment by the county of 
the amount due on the warrants. A separate bill in equity is filed by 
the plaintifï against Southern Exchange Bank, setting up facts sub- 
stantially as above, alleging a breach of the duty to hold the warrants 
for the security of the plamtiff, and praying for an account for the 
value of said warrants wrongfully delivered to the commissioners of 
Laurens county, and for judgment and gênerai relief. Motions to dis- 
miss each bill are for décision. 

[1] 1. The remedy at law by action for money had and received to 
charge the county for money obtained f rom an illégal loan, to the extent 
that it is actually applied to its law fui use, has been considered in an- 
other case between the parties. 267 Fed. 901. The équitable remedy by 
subrogation to the rights of those whose claims against the county were 
paid is hère sought. The doctrine of subrogation is fully considered 
in Wilkins v. Gibson, 113 Ga. 31, 38 S. E. 374, 84 Am. St. Rep. 204, 
and applied to facts quite similar to those involved hère in Butts Coun- 
ty V. Jackson Bank, 129 Ga. 801, 60 S. E. 149, 15 L. R. A. (N. S.) 
567, 121 Am. St. Rep. 244. As ruled in the former case, where the 
payment was made at the request of the debtor on the express under- 
standing, or under circumstances from which such an understanding 
can be implied, that the person paying was to hâve the benefit of the 
claim paid, equity, though it were actually canceled, will set aside the 
cancellation and subrogate the payor thereto. Hère there was an ex- 
press understanding, to which ail concemed were privy, that the war- 
rants to be paid ofï should be preserved for the benefit of whoever 
should furnish the money. They were taken up by a third person, 
and not by the county, and were actually preserved uncanceled. That 
the warrants became, in equity, the property of the plaintifï to the ex- 
tent that his money was used by the bank to pay for them seems un- 
questionable. Indeed, since the loan was, under the allégations, an un- 
lawful one for the county to make, the money did not become the coun- 
ty's money, and the bank, in disbursing it, was more apparently the 
agent of the plaintifï than of the county. 

[2] County warrants, by Code, § 583, "are negotiable by delivery or 
inûorsement and the indorser liable according to the terms of his in- 
dorsement, as in commercial paper" ; the county's right of set-ofiE being 
reserved. In the absence of contrary allégations, thèse warrants may 
be assumed payable to bearer, and the serions question is whether the 
title to them was not fixed in the plaintiiï, and whether his suit should 
not be at law upon them. In view of the discovery sought about 
them, jurisdiction as to which, in connection with other relief, will not 
be held to hâve ceased by reason of the discovery provided in equity 
rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv), and the likelihood being 
that at last the légal title may prove not to be in plaintifï, or that can- 
cellations of the warrants may hâve to be set aside, the case will not be 
transferred to the law side of the court. 

[3] 2. The contention that plaintifï is an assignée of Frank Scar- 
boro Company, who could not hâve sued in this court, and that in con- 
séquence jurisdiction does not appear, is overruled. The plaintifï is 
ïuing only in i-espect of the county warrants, which were never in the 
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name of, nor owned by, Scarboro Company. Its claim îs a direct one 
against the ccfunty. The undertaking of the bank as to the payment of 
the money was not addressed to Scarboro Company, more than to any 
other holder of the notes, and was never transferred to plaintiff, nor 
is it the basis of the suit. It is only évidence in the case to define the 
relation between plaintifï and the bank, and to show the intent with 
which the warrants were taken up. It is likewise immaterial that this 
undertaking was never entered on the minutes of the county commis- 
sioners as a contract of the county, and that it does not purport to 
bind the county. Like immateriality exists as to the failure to allège 
that the arrangement with Scarboro Company to sell the notes was 
entered on the minutes, so as to bind the county. Such failure might 
affect the right of the Scarboro Company to collect compensation, but 
touches no right of plaintiff. The bill seeks -substantially to enforce 
liabilities against the county, represented by its warrants, which the 
county owed independently of any dealings with or through Scarboro 
Company, and the equity of the plaintiff, so far from being destroyed 
by, arises out of, the invalidity of the proceedings with and through 
the Scarboro Company. 

[4] 3. Though Code, § 411, requires ail claims against the county 
to be presented for audit within 12 months from the time they accrue 
or are payable, and though this suit was served January 1, 1920, more 
than 12 months after the warrants were taken up by the bank and turn- 
ed over to the county, and no other présentation is claimed, yet it is 
not barred, because its substance is the enforcement of the warrants. 
The equity of subrogation is but the means of enforcement. Under 
Code, § 410, when claims are audited and warrants issued for them, 
they are in the nature of judgments, establishing their validity. Smith 
V. Fuller, Ordinary, 135 Ga. 271, 69 S. E. 177, Ann. Cas. 1912A, 70. 
Thèse warrants are presented to the treasurer, and by Code, § 579 and 
following, if funds for payment are not available, they may be marked 
"Presented,"' and thereafter are payable as funds come in, in the order 
of their original présentation. There is no occasion to reaudit the 
warrants, and they remain valid and enforceable, irrespective of the 
limitation provided in section 411, until paid or barred by some other 
provision of law. This was recognized in Butts County v. Wright, 
136 Ga. 697, 71 S. E. 1046(5). The motion to dismiss this bill is ac- 
cordingly overruled. 

[5] 4. As regards the other bill, the undertaking of the bank which 
accompanied thèse notes was made for the purpose of inducing in- 
vestors to buy them, and as offering them additional security for their 
money. It is in the nature of a gênerai offer, which became a binding 
contract on acceptance by a purchaser of the notes ; the considération 
being, not only the furnishing of the money by the investor, but the 
deposit of it in the bank. The receiving of such deposits, payable 
only for spécifie purposes, is not unusual, and is within the powers of 
a bank. It would seem that for a breach of the agreement in this case, 
causing damage to the plaintiff, an action at law would lie upon the 
contract. A resort to equity, however, is justified, if not required, by 
the fact that the liability has been assumed by the Southern Exchangé 
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Bank, between whom and the plaintiff no direct contract exists. To 
enforce against this bank its assumption of the liabilities of the original 
contractor, a resort to equity is proper. Sheppard v. Bridges, 137 
Ga. 615, 74 S. E. 245; Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 
831, 34 L. Ed. 210. 

[6] 5. The contention is made that the right of action against the 
bank is secondary to that against the county, and that it does not ap- 
pear that the county is insolvent, or that the warrants cannot be en- 
forced against it. While it is true that the amount of damage donc 
the plaintiff dépends upon its abifity to enforce the warrants against 
the county notwithstanding the acts of the bank, that is a question which 
arises upon the trial. The liability of the bank is not secondary to that 
of the county, but arises upon a différent and independent basis. The 
difficulty of establishing the damage would not hinder a suit upon the 
liability of the bank. Inasmuch, however, as both cases are pending in 
this court at the same time and relate to the same transaction, and 
the remedy against the bank must necessarily be affected by the resuit 
of the suit against the county, it will be ordered, unless good cause- can 
be shown to the contrary, that the two suits be Consolidated and tried 
together, that full justice may be donc in the premises. 



COMMERCIAL TRUST CO. OF HAGERSTOWN v. LAURENS COUNTY. 

(District Court, S. D. Georgia, W. D. July 23, 1920.) 
No. 171. 

1. Courts "©=312(2) — Indorser of notes held not "assigrnee," go as to preclude 

right to sue. 

AVhere the payée of notes was merely a broker for their negotiatlon, and 
tbey became efCective only when sold and indorsed, a purchaser is not an 
"assignée," within the meaning of Judicial Code, § 24, subd. 1 (Comp. St. 
§ 991 [1]), whose right to sue In a fédéral court is dépendent on that 
of the indorser. 

[Ed. Note, — For other définitions, see Words and Phrases, First and 
Second Séries, Assignée.] 

2. Estoppel <3=»62(6) — County held not conduded by récitals in promissory 

notes. 

General récitals, in notes executed by a county In Georgia for bor- 
rowed money, that ail thlngs necessary to render the notes valid obliga- 
tions of tbe county had been done, held not to estop the county to deny 
their validity, where such récitals also show that the money was borrowed 
to pay current expenses, which under the law of the state is unauthorized 
and beyond the powers of the county offlcers. 

3. Counties «S^lSl — What constitutes "casual deficiency," authorizing tran- 

poi-ary loan. 

Ululer the provision of Const. Ga. art. 7, § 7, prohibltlng counties from 
incurring indebtedness unless auîhorized by vote of electors, exeept for a 
temporary loan "to supply casual deficieneles in revenue," such a defi- 
ciency occurs only when the taxes laid for a year prove insufficient to 
meet the expenses for that year, and such a loan Is not authorized be- 
cause the funds on hand are insuflScient to meet current expenses. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Casual Deficiency.] 

Q=»For other casea see same topic & KBY-NUMBBR In ail Key-Numbered Dlgeats & Indexes 
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,^ CooDties «=3l71— Holder ot notes exceedidg débt Umit not bona flde pur 
cliaser. 

Where notes executed by a county show on thelr face, Ih connection 
with the public recorfls, ■ ttiat they are in excess of the constitutional lim- 
it, à purchaser is not protected as a bona flde holder without notice, and 
whlle tlie county may be held llable to the extent of the indebtedness 
which It might legally contract, Tecovery on such liability must be ap- 
portioned among ail note holders entitled to share therein. 

5. Counties <S=»310 — Money funtisheâ to pay le^ indebtedness recoverable 

as money received. 

One who f urnished money to a connty, although under a contract which 
the connty had no authority to make, which money it used in payment of 
légal indebtedness, may maintain an action for Its recovery as for money 
had and received. i 

6. Counties ©s'âOS — ^Filing of suit, with service, sufflciently "presented for 

audit." 

Under Civ. Code Ga. 1910, § 411, providing that claims against a county 
must be presented for audit within 12 months, the flling of suit against the 
county, foUowed by service on the auditing offlcers within the 12 months, 
is a sufScient présentation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Presented.] 

7. Pleading <^=>32(K— Défendant not entitled to bill of particulars respecting 

papers in its possession. 

A county held not entitled to a bill of particulars respecting warrants 
on which a suit against it is based, where the warrants are in its posses- 
sion and hâve never been in the iwssession of plaintifif. 

At.Law. Action by the Commercial Trust Company of Hagerstown 
against Laurens County. On demurrers to pétition. Sustained, with 
leave to amend. 

See, also, 267 Fed. 897. 

Jones, Park & Johnston, of Maçon, Ga., for plaintiff. 
Hall, Grice & Bloch, of Maçon, Ga., and M. H. Blackshear and 
Burch & Daley, ail of Dublin, Ga., for défendants. 

SIBLEY, District Judge. Commercial Trust Company of Hagers- 
town, as a corporation of Maryland, sues at law Laurens county, Ga., 
upon three promissory notes, each for $10,000, dated January 10, 1918, 
due December 31, 1918, and payable to Frank Scarboro Company, 
or order, signed in the name of Laurens county, by its treasurer and 
county commissioners, and indorsed, "For value received without re- 
course," by Frank Scarboro Company. Each note, besides matters 
quoted hereaf ter, recites, "This note is issued in pursuance of a resolu- 
tion duly adopted by the commissioners of the county of Laurens on 
January 10, 1918, and duly signed by the clerk of commissioners of 
said county, as required by law," and is accompanied by a copy of the 
resolution as f ollows : 

"Whereas, there is a casual and temporary deflciency In the public funds 
in the treasury of the county of Laurens; and whereas, there is a casual 
and temporary need of money to meet the current expenses of the county 
government : Theref ore be it resolved that to cover said casual and temporary 
deflciency, in order to meet the current expenses of the county government, 
we hereby authorize and empower the treasurer and county commissioners 

ÊssFor other cases see same topio & KEY-NXIMBER In ail Key-Numbered Dlgests & Indexes 
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of the county of Laurens to negotlate a temporary loan for the sum of &even- 
ty-five thousand dollars for the county of Laurens upon the best rate of Id- 
terest possible. • • • Sald notes to be payable thirty-first day of Decem- 
ber, 1918." 

There is exhibîted, as accompanying the notes, a statement, signed 
by Laurens county, by its clerk, addressed to Frank Scarboro Com- 
pany, purporting to be information given for the purpose of obtain- 
ing a loan of $75,000, and showing, among other things, "Assessed 
valuation of property for 1917, $9,360,654," and that the notes for 
the loan are issued under authority of article 7, § 7, of the Constitution 
of Georgia. 

[1] 1. Jurisdiction rests on diverse citizenship, and is questioned 
by demurrer, because the citizenship of Frank Scarboro Company is 
not alleged, and Judicial Code, § 24, subd. 1 (Comp. St. § 991 [1]), 
prevents suits in a fédéral court by an assignée of a note unless the 
assignor could hâve sued. The presumption is against jurisdiction, and 
the f acts giving it must be clearly and positively averred. It must there- 
fore be assumed that Frank Scarboro Company is a citizen of Georgia 
for purposes of jurisdiction. But the pétition, as amplifîed by amend- 
ment, allèges that Scarboro Company was the mère broker and agent 
of Laurens county, employed to sell the notes, and never advanced any 
money or crédit for the notes, or became at any time a creditor of 
the count}', which owed no one anything until plaintiff paid its money 
for the notes to Scarboro Company as the county's agent. Such facts 
would constitute the plaintifï, though in form an assignée, in sub- 
stance an original creditor, ànd as such it could maintain the suit. 
Holmes v. Goldsmith, 147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118; 
Baltimore Trust Co. v. Screven County (D. C.) 238 Fed. 834. 

2. A plea to the jurisdiction allèges the Scarboro Company to be a 
corporation of Georgia, and dénies that it was the agent of Laurens 
county in this transaction. The plea, if true, is good, and a motion to 
strike it will be overruled. 

[2] 3. The gênerai demurrers aver that no cause of action is set 
forth, because of a provision of article 7, § 7, of the Constitution of 
Georgia, as follows : 

"And no such county, municlpallty, or division shall Incur any new debt, 
except for a temporary loan or loans to supply casual deilciencies of revenue, 
not to exceed one-fifth of one per centum of the assessed value of taxable 
property therein, without the assent of two-thirds of the qualifled voters 
thereof, at an élection for that purpose, to be held as may be prescribed by 
law." 

The pétition allèges no élection, but does allège "a casual deficiency 
in revenue," and the notes, besides the référence to the resolution of 
the commissioners, contain récitals as follows: 

"It is hereby certlfied and recited that each and every act, condition, and 
thing required to be done, to hâve happened, and to be performed précèdent to 
and in the issuance of this note, has been done, has happened, and bas been 
performed in fuU and strict compliance v^ith the Constitution and laws of 
the stare of Georgia, and that this note is within every debt and other llmlt 
prescribed by law, and the falth and crédit of the county of Laurens are here- 
by irrevocably pledged to the punctual payment of the principal and interest 
of this note, according to its terms." 
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Where authority to make a loan exists or may arise upon certain 
conditions, that such récitals may be estoppels, conclusively establish- 
ing the validity of such obligations, notwithstanding constitutional 
provisions like that quoted, bas been repeatedly adjudicated. The cases 
are reviewed in Gunnison County v. E. H. Rollins & Sons, 173 U. S. 
255, 19 Sup. Ct. 390, 43 L. Ed. 689; Waite v. Santa Cruz, 184 U. S. 
302, 22 Sup. Ct. 327, 46 L. Ed. 552 ; Stanly County v. Coler, 190 U. S. 
437, 23 Sup. Ct. 811, 47 L. Ed. 1126. The Constitution may thus be 
annulled by a lie. But there must be such explicit statements of fact 
as may easily deceive, they must be made by officers vvho bave authority 
under the law to ascertain and state the facts, and the person claiming 
the estoppel must actually hâve been deceived to his hurt, or, as it is 
generally stated, must be "a bona fide holder for value." In Georgia, 
while counties are corporations, none of their officers hâve any gênerai 
authority to borrow money. They bave only such powers as are ex- 
pressly given them by law. Dent v. Cook, Ordinary, 45 Ga. 323. In 
this they resemble officers of the fédéral government. Floyd Accept- 
ances, 7 Wall. 667(5), 676, 19 L. Ed. 169. The authority to borrow 
money is given county officers only in the two situations stated in the 
quoted provision of the Constitution: First, to supply a casual defi- 
ciency in revenue ; and, second, on the assent of two-thirds of the qual- 
ified voters. 

Under the law of Georgia an élection to ascertain such assent is called, 
conducted, and the resuit declared by the county çommissioners. Code, 
§ 440 et seq. So that a récital by them that the authority of an élec- 
tion existed, though false, would no doubt estop the county. The ré- 
cital of thèse notes that every condition précèdent to their issuance had 
happened, if it stood alone, would probably hâve this resuit; but this 
récital is preceded by the référence to the resolution of January 10, 
1918, as the authority for making thèse notes and that resolution con- 
tains no allusion to an élection. It must therefore be concluded that 
this spécial référence overrides the more gênerai récital, and confines 
the authority intended to be asserted by the notes to this resolution, and 
excludes any reliance by the lender upon an élection. 

[3] Confining the inquiry, therefore, to the existence of an author- 
ity because of a casual deficiency in revenue, we find the estoppel un- 
sustainable. Thèse words bave a definite and well-established signifi- 
cance in the law of Georgia. The constitutional scheme of county 
finance worked out in the statutes is that liabilities for lawful things 
and services may be incurred ail through the fiscal, which is also the 
calendar, year, if there be no money on hand to pay for them, but that 
in the summer taxes shall be laid, to be collected in the fall, sufficient 
to cover ail such liabilities. No debt, within the meaning of the Consti- 
tution, is thereby created. Dawson v. Dawson Waterworks Co., 106 
Ga. 696, 32 S. E. 907 ; Butts County v. Jackson Banking Co., 129 Ga. 
801, 60 S. E. 149, 15 L. R. A. (N. S.) 567, 121 Am. St. Rep. 244. If, 
after the levy of the taxes, it appears that they will, from a casual and 
unanticipated cause, not cover the liabilities for that year, then a 
casual deficiency in revenue arises, and a limited loan may be resorted 
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to to balance the annual budget. The resolution stated no uuch sit- 
uation, but only that there was "a casual deficiency in the public funds 
and a temporary need of money to meet the current expenses of the 
county government," and that the money was borrowed "in order to 
meet the current expenses of the county government." 

Under the scheme of county finances above outlined, a deficiency of 
ready money to meet current expenses is entirely normal and must be 
endured. It has always been held that the borrowing of money to 
pay current liabilities in cash, the money to be repaid out of the taxes 
of the year, exactly as was attempted hère, is contrary to the Consti- 
tution, and the loan void. Wood v. Commissioners of Greene County, 
60 Ga. 558; Hall v. Greene County, 119 Ga. 253, 46 S. E. 69. Town 
of Wadley v. Lancaster, 124 Ga. 354, 52 S. E. 335 ; Butts County v. 
Jackson Bank, 129 Ga. 801, 60 S. E. 149, 15 L. R. A. (N. S.) 567, 121 
Am. St. Rep. 244; McCord v. Jackson, 135 Ga. 178, 69 S. E. 23(6). 
While, therefore, the county commissioners, as the fiscal officers of 
the county, no doubt are authorized to ascertain and déclare the exist- 
ence of a casual deficiency in revenue, and, had they donc so, might 
hâve created an estoppel upon the county to deny it, in this case they 
hâve not so declared, but, on the contrary, hâve plainly stated an il- 
légal purpose, which was fully known to the plaintiff in lending his 
money. It follows that the notes taken for the loan are invalid and 
unenforceable, if nothing further appears than is recited in the notes. 

[4] But the pétition allèges that in point of fact the notes were is- 
sued to supply a casual deficiency in the revenue, though it does not 
allège the extent of that deficiency. If such a deficiency existed, the 
power to borrow money arose in the county commissioners, but lim- 
ited to one-fifth of 1 per cent, of the assessed taxable value of the 
property of the county. An exhibit to the pétition places this value at 
$9,360,654, one-fifth of 1 per centum of which would be $18,720, 
and no contradiction of thèse figures is made in the pétition. Not only 
has the Georgia Constitution, as it might do, refused to leave the as- 
certainment of the limit of indebtedness to the county commissioners, 
but has referred it to a fixed and accessible public record, for at the 
time the Constitution was adopted and ever since the law has required 
officers other than the commissioners to make up full digests of the 
taxable property of the county, filing a copy at the county court- 
house and another at the State Capitol, both open to public inspection. 
The assessment so made for the year in which the casual deficiency 
in revenue occurred is the standard to which the Constitution refers. 
The lender was obliged to inspect it, and could not rely upon any state- 
ment of the commissioners in respect thereto. Dixon County v. Field„ 
111 U. S. 83, 95, 4 Sup. Ct. 315, 28 L. Ed. 360; Sutliflf v. Commis- 
sioners, 147 U. S. 230, 13 Sup. Ct. 318, 37 L. Ed. 145. The lender hère 
was referred to the applicable constitutional provision and informed as 
to the amount of taxable property. The amount of the indebtedness to 
be incurred was known to be $75,000, and the plaintiff itself took $30,- 
000 of the notes. As to this matter plainly it could not hâve been de- 
ceived, nor can it be considered a bona fide holder without notice. 
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The facts being known, tUe county could obligate itself only to the 
cxtent of the actual casual deficiency, and then to an amount not ex- 
ceeding $18,720. Even in a suit at law, since the transaction is void 
merely for a defect in authority, and not because penalized by law, it is 
enforceable to the extent that the authority existed; and upon proper 
allégation and proof that no other person was interested in the liability 
of the county, the plaintiff might recover in this suit. Francis v. How- 
ard County (C. C.) 50 Fed. 44, affirmed, 54 Fed. 487, 4 C. C. A. 460; 
City of Columbus v. Woonsocket, 114 Fed. 162, 52 C. C. A. 118. 
It appears, however, that notes pther than those held by the plaintiff 
were to be issued, and in point of fact, though not appearing in this 
record, tliey are now sued in this court. Under this state of facts, re- 
sort to equity would be necessary to ascertain whether first negotiated 
notes alone should receive payment to the extent of the power of the 
county to contract debt (Daviess County v. Dickinson, 117 U. S. 657, 
6 Sup. Ct. 897, 29 L. Ed. 1026), or whether the notes were negotiated 
simultaneously and whether the liability should be prorated to ail the 
notes (Truman v. Harmony [D. C] 198 Fed. 557, 562). In view of 
the allégations of the pétition that a casual deficiency really existed in 
the revenue, leave will be granted to file, within 30 days, an amendment 
setting up its amount, and that no other person is a créditer or is in- 
terested in the obligation of the county in regard to supplying it. In 
default of such an amendment, the pétition will be dismissed. 

[5] 4. Plaintiff has also brought a sépara te suit at law against Lau- 
rens county for money had and received, in which, pmitting référence 
to any notes or formai loan, it is alleged that this money was received 
by the défendant on December 30, 1918, and used to pay off and retire 
certain county warrants theretofore duly issued by the county com- 
missioners for lawful claims and charges against the county, but that 
the warrants cannot be fuUy specified, because they are in the hands 
of the Gommissioners and their clerk, who hâve refused permission to 
irispeçt them, or to furnish a list thereof. By Code, § 410, the fiscal 
ofïicers miist audit every claim against the county, and on its allowance 
the same is registered, and the claimant given a warrant on the treasury 
for its payment, specifying the fund against which it is drawn. Thèse 
warrants are in the nature of judgments that the claim is valid, and es- 
tablish validity at least prima facie; Smith v. FuUer, Ordinary, 135 Ga. 
271, 69 S. E. 177(3), Ann. Cas. 1912A, 70. Money used by the county 
to pay then] is thus well shown to hâve been applied to the lawful use 
of the county. 

While, as we hâve seen, the county could not lawf uUy borrow money 
to meet thèse warrants, but must wait for the coming in of the taxes 
laid therefor, the loan is void only for the defect of power, and is not 
an act punished by any law. The maxim in pari delicto does not apply. 
While the. money does not by its mère réception become public money, 
for the treasurer's sureties are not even liable for it on his bond (Med- 
lock v. Gommissioners of Dekalb County, 104 Ga. 35, 30 S. E. 513 
[5]), nor is the treasurer entitled to commissions for handling it (Hall 
v.Greene County, 119 Ga. 253, 46 S. E. 69), yet when actually applied 
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by the county ofRcers to its lawful use the county becomes liable for it, 
not on any express or inferred contract, but ex aequo et bono to the 
extent only that it is so used (Butts County v. Jackson Bank, 129 Ga. 
801, 60 S. E. 149, 15 L. R. A. [N. S.] 567, 121 Am. St. Rep. 244; 
Citizens' Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 364, 54 L. Ed. 
443; Chapman v. County of Douglas, 107 U. S. 348, 2 Sup. Ct. 62, 
27 L. Ed. 378, and cases cited). This remedy seems appropriate, where 
the lender's money is directiy used by the county tbrough its proper 
officers in the extinguishment of lawful claims against the county, or in 
purchases it then might lawfully make. 

[6] 5. But Code, § 411, requires that ail claims against the county 
be presented for audit within 12 months after they accrue or become 
payable, or the same are barred. The statute applies to such a claim 
as this. Butts County v. Wright, 136 Ga. 697, 71 S. E. 1046. But the 
filing of a suit, followed by service on the auditing officers within the 12 
months, is a sufficient présentation. Pearson v. Newton County, 119 
Ga. 863, 47 S. E. 180. Since it is the actual application of the money to 
the lawful use of the county that first renders the county liable, and 
since this is alleged to hâve occurred December 30, 1918, this suit, 
served April 18, 1919, is in ample time. 

[7] 6. The spécial demurrer calling for a bill of particulars of the 
warrants paid is not well taken, the knowledge thereof lying with the 
défendant, rather than the plaintifF, under the facts alleged ; but that 
seeking an allégation as to what officer or officers of the county plain- 
tiff dealt with is well taken (Cherokee Mills v. Gâte City Cotton Mills, 
122 Ga. 268, 50 S. E. 82), and, unless the omission is cured or excused 
by an amendment within 30 days, the pétition will be dismissed. 



COMMERCIAL TRUST CO. OF HAGERSTOWN v. BURCH et aL 

(District Court, S. D. Georgla, W. D. July 23, 1820.) 
No. 174. 

1. Officers <©=>114 — Public officers personally liable only for corrupt or mali- 

cious acts. 

Whlle public officers are agents, for reasons of public pollcy thëir 
individual liabllity Is govemed by rules différent from those applying 
to other agents, and they may not be beld personally on contracts made 
in behalf, of the public, in which they are required to exercise judgmént. 
and discrétion, unless they act corruptly or maliciously. 

2. Couiities <S=^59 — Conunissioners not personally liable because of récitals 

in invalid notes of county. 

County commissioners hcld not personally liable for deceit to a pur- 
chaser of notes caused by them to be executed by the county, because of 
gênerai récitals in the notes that ail things had been done to render 
them valid obligations of the county, where such récitals slso contained 
statements of fact and références to provisions of the law which showed 
that, under the law as construed by the Suprême Court of the state, tlie 
notes were unauthorized and invalid. 

^=3For other eases se» same toplc & KEY-NUMBER In ail Key-Numbered Dlgests A Indexes 
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3. Attomey and client <S=»114 — ^Attarney liaJble for deceit by knowingly giving 

false opinion. 

An attomey, who was net an offlcer o( the county, may be held liable 
for deceit to a purchaser of notes of the county for falsely certifying 
that in his opinion the notes were valid obligations of the county, when 
he knew they were not. 

4. Counties «S^SS— County oflîcers personally liaMe for property talien with- 

out lawful authority. 

Where a county exeeuted notes, whieh were invalld and which it re- 
fused to pay, and by agreement the proceeds were paid to a bank, whlch 
used the same in part in taking up county warrants whlch it was to 
hold uncanceled until the notes were pald, such proceeds and the war- 
rants so taken up did not become the property of the county, but was 
that of the note holders, and the taking possession of them for the 
county by its offlcers was without authority of law, and rendered such 
officers personally liable therefor. 

5. Counties "S^SS — County offlcers liable only to county for illégal payment 

of nioniey. 

County officers held not Hable to a holder of notes of the county for 
negligently using money which should hâve been applied to payment of 
plaintiff's not^ in paying other notes, which were not valid obligations 
of the county ; such liability, if any, being to the county. 

6. Conspiracy <S=>18 — ^Pétition in action for conspiracy to defraud suffldent. 

The pétition in an action against county officers, alleging a conspiracy 
by défendants to defraud by the issuance and sale to plaintifC of invalid 
notes of the county held to state a cause of action. 

7. Fraud <^=>il — ^Allégation of dama^ge sufficient. 

In an action for damages against county ofiBcers for fraudulently caus- 
ing the issuance and sale of invalid notes of the county, it is not neces- 
sary that the pétition should allège that there can be no recovery from 
the dounty, where it sufflciently^ appears that even in such case plaintiff 
will sustain damage. 

8. Abatement and revival <S=»S — Action against county to enforce contract 

not inconsistent with one against officers for fraud inducing it. 

A suit against a county to enforce its liability on aecount of notes 
exeeuted by it held not a bar to a suit against its officers for fraudulently 
eausing the exécution of such notes. 

At Law. Action by the Commercial Trust Company of Hagerstown 
against H. . C. Burch and otliers. On plea in bar and demurrers. Plea 
overruled, and demurrers sustained in part. 

Jones, Park & Johnston, of Maçon, Ga., for plaintifï. 
Hall, Grice & Bloch, of Maçon, Ga., M. H. Blackshear and Burch 
& Daley, ail of Dublin, Ga., for défendants. 

SIBLEY, District Judge. In this suit at law in six counts the plain- 
tif! seeks to hold personally liable the county commissioners, clerk, 
treasurer, and attomey of Laurens county because of their connec- 
tions with the issuance of certain repudiated notes of the county given 
for borrowed money. Each count is demurred- to. The main f acts 
alleged in each are thèse : 

On January 10, 1918, the county commissioners passed a résolution 
declaring that there was "a casual and temporary deficiency in the 
public funds in the treasury of the county of L,aurens, and a casual 
and temporary need of money to meet the current expenses of the 

<g=3For other cases see same toplc & KËY-NUMBEIR in ail Key-Numbered Digeste & Indexes 



COMMEECIAL TRUST CO. V. BURCH 909 

C267 F.) 

county government" and authorizing a loan of $75,000. Notes were 
executed in the name of the county by the treasurer and county com- 
missioners, attested by the clerk, referring to the resolution as author- 
ity, and accompanied by a certified copy of it, and by a statement which 
referred to article 7, § 7, of the Georgia Constitution as the authority 
of law for the loan, and showed the assessed taxable property of the 
county to be $9,380,654. The notes also contained gênerai récitals 
to the effect that every required condition précèdent had been perform- 
ed, and that the note was wlthin every debt limit prescribed by law. 
The défendant Blackshear, signing as attorney for the county, attached ■ 
a certificate that "in his opinion the note is a binding obligation of the 
county." The Commercial Bank of Dublin oflfered, ina writing ac- 
companying the notes, to hold their proceeds as a spécial fund to be 
disbursed only in taking up valid county warrants, which were to 
be surrendered to the county only after the notes were paid. Thèse 
varions papers are ail exhibited in the pétition, and are more fully set 
out in an accompanying opinion upon plaintiff's suit on the notes, 
which at maturity were refused payment. 267 Fed. 901. 

[1] 1. While public ofHcers are agents, for reasons of public policy 
their individual liability is governed by rules difïering from those ap- 
plying to other agents. They may not be held personally on contracts 
made in behalf of the public (Georgia Code, § 3612, Tucker v. Short- 
er, 17 Ga. 620), though executed in such form that the rule of descrip- 
tio personse would render an ordinary agent suable (Ghent v. Adams, 
2 Ga. 214); and if they act without or in excess of authority, personal 
liability does not follow (Huthsing v. Bousquet [C. C] 7 Fed. 833; 
Huthsing v. Bosquet [C. C] 17 Fed. 54; N. Y. & Charleston S. S. Ço. 
v. Harbison [C. C] 16 Fed. 688), for their authority is fixed by laws 
which those who deal with them are as much bound to know as are the 
ofïicers themselves. Otherwise, not only would it be difficult to get 
responsible men to fill public office, but there would be constant tempta- 
tion to yield officially to unlawful demands, lest private liability be 
asserted and enforced. But, although officers, they may not be rascals, 
and liability may arise for tortious conduct. In matters of ministerial 
<luty they may even be liable for nonfeasance as well as misfeasance, 
for mistakes and neglects (11 Cyc. 410; Amy v. Supervisors, 11 Wall. 
136, 20 L. Ed. 101) ; but in matters of judgment and discrétion they 
are liable only if they act willfuUy, corruptly, or maliciously (11 Cyc. 
411). In Georgia Code, § 901, a personal liability as to municipal 
officers is stated for "officiai acts * * * jf done oppressively, 
maliciously, corruptly, or without authority of law"; the language 
being taken from the case of Pruden v. Love, 67 Ga. 190. The con- 
cluding expression, "without authority of law," does not refer to the 
making of unauthorized contracts or overturn the rules above announc- 
ed, but refers to excesses of jurisdiction and to acts of unwarranted 
trespass, as will appear from the facts in the Pruden Case, where a 
house had been wrongfuUv destroyed. For willful fraud, therefore, 
officers may be persojially liable. 20 Cyc. 86. Thèse rules hold for 
county commissioners. 11 Cyc. 411, 412. 
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[2] 2. The first count is for deceit in the récital of the resolution 
that there was a casual deficiency in funds to meet current expenses. 
The negativing allégations in paragraphs 8 and 12 are that there was in 
fact "no casual deficiency in revenue," as was well known to the 
défendants, and that in conséquence the notes were not issued in con- 
formity to the Constitution. As pointed out in the opinion in the suit 
upon the notes ,'(267 Fed. 897), there is a vast and vital différence be- 
tween a "deficiency of funds to meet current expenses" and a "casual 
deficiency in the revenue." The former is regarded by the Consti- 
■ tution as the normal and safe condition in which to keep the treasury 
during the fiscal year, and borrowing money to obviate it is forbidden. 
The latter is the unexpected failure of the revenue laid for the fiscal 
year to cover its expenses, and may be remedied by a limited temporary 
loan to balance the budget. Had the commissioners, their clerk, and 
the treasurer falsely and fraudulently asserted the latter, there would 
hâve been such a false statement of material fact as would support an 
action for deceit. But in that case there would also hâve been an es- 
toppel on the county that would hâve prevented damage to the plaintiff, 
and for their misconduct the officers would hâve been answerable only 
to the county, if any damage accrued.- The assertion of a deficiency in 
funds to meet current expenses, whether true or false, is of an im- 
material matter, for such deficiency would give no validity to the loan. 
The very section of the Constitution which forbids the loan was 
referred to in the accompanying papers as the law under which it was 
made. The gênerai récitals in the notes of a compliance with the 
Constitution, in view of the explicit facts disclosed as to what had 
really been done and its futility, amount to no more than an opinion 
oflaw that the Constitution did not mean what the Suprême Court of 
Georgia had always said it did mean. The plaintifï was equally 
bound with the défendants to know the law, and know it correctly, and 
cannot complain of incorrect statements about it. 20 Cyc. 19. 

[3] The case of the attorney is somewhat diflferent. He formally 
certified to an opinion that the notes were valid, when the pétition al- 
lèges he knew they were not. He was not a county officer, and had no 
officiai duty in the premises. The validity of a public bond, like that of 
a title to land, may be ascertained with reasonable certainty by a skill- 
ful person, and a représentation about it may be more than the mère 
expression of an opinion. See Gordon v. Butler, 105 U. S. 558, 26 L. 
Ed. 1166. That it purports to be only an opinion will not always save it 
f rom the penalty of deceit, if made the vehicle of successful fraud. 11 
Cyc. 18 ; Sniveley v. Meixsell, 97 111. App. 365 ; Scott v. Burnight, 131 
lowa, 507, 107 N. W. 422. Knowledge of such matters is supposed to 
belong peculiarly to lawyers, and their opinion is commonly taken and 
acted on. This attorney was not the attorney of plaintifï, and owed it 
no duty of skill and diligence, and could not be held liable for want 
of either, nor for the grossest ignorance of fact or law regarding thèse 
notes. But if, posing as a lawyer, for the purpose of inducing invesi- 
ment in thèse notes, he deliberately and formally, though gratuitous- 
ly, certified to an opinion that they were valid, when he knew they 
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were not, there is involved more than the mère expression of dn opinion, 
for the opinion of an expert on such a subject has the value of a fact. 
It disarms suspicion and stifles inquiry. If it were falsely stated, with 
+he purpose to deceive, that a reputable' lawyer had said his opinion 
was that the notes were valid, it would unquestionably be a fraud. 
Why the less one when the lawyer himself, for the same purpose, says 
he has that opinion, when he has not? He misrepresents an important 
fact, though it be of an impalpable nature. This was not a casual but 
a formai opinion, carrying an implication of investigation, and that there 
was at leastnothing known to the contrary of its correctness. However 
improbable, the allégations must be taken as true on demurrer. The 
count will be stricken as to ail the défendants save the attorney. 
Standing alone against him, his demurrer for misjoinder is good, and 
for this cause it will also be stricken as to him. 

3. The second count sets up that before the notes held by plaintiff 
were issued the entire $75,000 aulhorized by the resolution had been 
issued and sold to others, and thèse were paid, and those held by 
plaintiff not paid, and that the statement in the notes that they were 
issued by authority of that resolution was false. We hâve seen, how- 
ever, that the resolution on its face was no valid authority for bor- 
rowing any money. It would hâve helped the validity of plaintiff's 
notes not at ail if no others had been issued. No reason, indeed, ap- 
pears the county would not be estopped to deny that the plaintiff's notes 
were, as they stated, issued under the resolution. The count is stricken. 

[4] 4. The third count sets up the deposit of the proceeds of the 
notes held by plaintiff, together with the proceeds of other notes, 
under the agreement with the bank, and the investment of part of 
the proceeds in county warrants as provided in the agreement, and 
finally the taking possession of the warrants and the balance of 
the cash by the county commissioners, through their clerk, with- 
out paying the notes of plaintiff, and with knowledge of ail the 
facts. The notes were on their face invalid, and imposed no obligation 
on the county. In conséquence the money of plaintiff paid into bank 
was not the money of the county. The warrants that were taken up 
with it and the balance of the money were in the bank, where the 
owners had authorized them to.be. No one had the right to move 
them, unless thèse notes should be paid. The défendants may hâve 
tâken them in right of the county and on an erroneous understand- 
ing of fact or law. But the fact remains that by their own contention 
in refusing to pay thèse notes the county cannot own this money or 
the warrants paid with it. The act of taking possession of them is an 
act of aggression against the property of plaintiff, which in the lan- 
guage of Georgia Code, § 901, is "without authority of law." They are 
individually liable therefor. Of course, there may be explanations and 
défenses, and ail the défendants may not hâve joined in the act. Nice- 
ties of title and the exact measure of damages are not now considered. 
It is simply ruled that plaintiff by its allégations had an interest in the 
prcperty in the hands of the bank, and défendants had none, and the 
latter are liable to the former for such damages as their interférence 
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may hâve actually caused. There seems a strong tendency to visit 
officers with but slight damages, if they acted without bad motive, 
though unlawfully. Dow v. Humbert, 91 U. S. 294, 23 L. Ed. 368; 
Newark Savings Inst. v. Panhorst, 18 Fed. Cas. 36, No. 10,142. 

[5] 5. The fourth count sets up that under the resolution of Janu- 
ary 10, 1918, the défendants sent out first three notes, for $25,000 each, 
which were not sold, and then substituted them by a séries of smaller 
notes, arnounting to $75,000, some of which plaintiff bought, the pro- 
ceeds going into th'e bank as above set forth, and that the défendants 
negligently failed to take up the three $25,000 notes, but paid the same 
at maturity, instead of paying the substituted séries, and then got 
the warrants and money from the bank, leaving plaintiff's notes unpaid. 
The count seeks recovery for the négligence. If the défendants hâve 
paid out the county's money for notes which it did not owe, as alleged, 
they may be liable to the county, but not to the plaintiff. Such act did 
not affect the county's liability to plaintiff, if any existed, and the 
county is not insolvent. So the mère négligent taking of the money 
and warrants from the bank, if foUowed by no refusai to return them, 
or other conversion, is not actionable against thèse officers, for it is 
no more than an error in a matter not ministerial. But the taking them 
with knowledge of plaintiff's rightsand in disregard of them would be 
a conversion of them, for which défendants would be liable, as ruled 
in the preceding paragraph, as would be a willful withholding of them 
after demand for their return. This count is stricken. 

6. The fifth count is similar to the third, except that it is alleged that 
the whole fund in bank arose from the proceeds of notes of plaintiff. 
What was said of the third count applies hère. 

[6] 7. The sixth count allèges fully a conspiracy of ail the défend- 
ants to obtain a sum of money for the county by the means hereinbefore 
discussed. The allégations fairly bear the interprétation that the 
résolution passed was intended to create the impression that there was 
a casual deficiency in revenue rather than a mère deficiency in cash, 
that the double issue of notes, the deposit of the funds in the bank, the 
getting possession of the funds and warrants from the bank, and the 
subséquent répudiation of the notes of plaintiff were ail parts of a 
successful conspiracy to deceive and defraud. Without going into 
further détails, it is sufficient to say that, if such were the truth, there 
can be no doubt of the personal liability of thèse officers. The count 
is sustained. 

[7] 8. Demurrers based on a want of a flat allégation that plaintiff 
has no remedy against the county in an action for money had and re- 
ceived, or otherwise, are overruled. Frauds and trespasses may give 
rise to a cause of action so soon as committed, though the amount of 
ultimate damage may be uncertain. This has been ruled of a fraud re- 
sulting in a loan on inadéquate security (Briggs v. Brushaber, 43 Mich. 
330, 5 N. W. 383, 38 Am. Rep. 187), and an investment in bad bonds 
(Currier v. Poor, 155 N. Y. 344, 49 N. E. 937; 20 Cyc. 90). It must, 
of course, appear that some damage has been sustained, for both fraud 
and damage are required to make a cause of action. Hère the al- 
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légation is explicit that the notes are invalid, and that the money and 
warrants hâve been taken, and the county's liability denied, by thèse 
very défendants. An action for money had and received, particulariy 
specified in the demurrers, could be good, not for what plaintiff parted 
with, but only for what may be shown to hâve been actually appHed 
to the county's lawful uses. A loss of much of the interest promised in 
the notes is inévitable, and much of the principal likely. Litigation 
is itself a damage. The damage provable will probably not be ail that 
is claimed in the counts, and the pleadings might hâve more definitely 
averred the damages suffered ; but it cannot be said that they f ail to 
show any damage resulting from the fraud. 

[8] 9. A plea in bar is made, based on the pendency of the suits 
against the county and bank, which are dealt with in other opinions 
(267 Fed. 897, 901), which are said to be antagonistic to this suit. There 
is no antagonism, though the resuit of those. against the county may 
greatly affect the damages recoverable in this. They are rather supple- 
mentary than antagonistic. In none of the suits does the plaintiflf re- 
pudiate or seek to rescind the transaction. In ail it seeks to follow the 
situation to its lawful results. We need not discuss the consistency of 
the suit against the county on the notes with that for money had and 
received, or to be subrogated to the warrants, for the county makes no 
such point and îs no party hère. In ail of them the plaintiff is seeking 
a remedy on some part or in some view of the transactions which the 
défendants are said to hâve induced. The en forcement, so far as it 
may be enforced, of a contract, is not inconsistent with a suit for the 
fraud which induced it. 9 R. C. L. p. 959; Union Life Ins. Co. v. 
Schidler, 130 Ind. 214, 29 N. E. 1071, 15 L. R. A. 89; Bowen v. 
Mandeville, 95 N. Y. 237 ; Sweet v. Montpelier, 69 Kan. 641, 77 Pac. 
538; Dilley v. Simmons, 108 Ark. 342, 158 S. W. 144. 

"A plaintiff may pursue any number of consistent concurrent remédies 
against différent persons until he obtains a satisfaction from some of tliem." 
Georgia Code, § 5522. 

It is recognized, of course, that there can be but one satisfaction. 
The plea is stricken. 
267 F.— 58 
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In re INIERBOBOUGH CONSOL. CORPORATION. 
Pétition of H. CONTENT & CO. et al. 

(District Court, S. D. New York. June 21, 1920.) 

1, Bankruptcy <S=>389Jé — Stockholders of consolidating corporations may ex- 

change stock after bankruptcy of new corporation. 

Under Business Corporations Law N. Y. §§ 7, 8, on the consolidation 
of two corporations, stockholders of eltïier hâve the right to exchange their 
stock for that of the Consolidated corporation on the tenus of the consoli- 
dation agreement nntll and unless their stock has been appraised and pald 
for by the Consolidated corporation, as provided in section 8, and the 
bankruptcy of such corporation, such action not havlng been taken, does 
not affect that rlght. 

2. Bankruptcy <Ss=>l40(3)— Money deposited to pay dividend declared becomes 

trust fund for stocldiolders. 

Where a Consolidated corporation perlodically declared divldends on its 
preferred stock, each tlme deposltlng in bank lu a spécial fund sufflcient 
money to pay the dividend, such deposit became a trust fund held by it 
for the stockholders, which did not pass to its trustée in bankruptcy, and 
in whIch stockholders of the consolidating corporations, who had not yet 
exchanged their stock for that of the new corporation, but had the rlght 
to do so, wlth the right to the accumulated divldends, were entitled to 
share to the estent of their- divldends on making such exchange. 

In Bankruptcy. In the matter of the Interborough Consolidated 
Corporation, bankrupt. On pétition of H. Content & Co. and others, 
daiming spécial fund. Decree for petitioners. 

Harold A. Content, of New York .City, for petitioners. 
Alfred A. Cook, of New York City, for trustée. 

MAYER, District Judge. On assuming his duties, the trustée of the 
bankrupt came into possession of a fund of $57,330, which constituted 
practically ail of the moneys on deposit with Guaranty Trust Com- 
pany of New York in an account entitled "Interborough Consolidated 
Corporation Dividend Account — Interborough ConsoUdated Corpora- 
tion Preferred Stock" (hereinafter referred to as divident account). 
The présent pétition, advanced on behalf of petitioners and ail persons 
similarly situated, sets up a claim to the fund and invites adjudication 
as to the rights of gênerai creditors and of petitioners and those sim- 
ilarly situated. 

The bankrupt was created by consolidation, pursuant to the provi- 
sions of section 7 of the Business Corporations Laws of New York 
(Consol Laws, c. 4), of Interborough-Metropolitan Company and Fi- 
nance & Holding Corporation, both New York corporations. The 
agreement of consolidation was entered into on or about April 23, 
1915, and at a spécial meeting of the board of directors of Interbor- 
ough-Metropolitan, held on April 23, 1915, the exécution of the agree- 
ment was authorized. At a spécial meeting of the stockholders of 
Interborough-Metropolitan, duly called for and held on June 1, 1915, 
the agreement of consolidation was approved, ratified, and adopted 
by more than the requisite statutory vote. By paragraph VIII of the 
consolidation agreement it was provided, inter alla: 

^=>For otber cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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"The shares Into which the capital stock of the corporation shall be divlded 
shall be distributed to the preferred • * • stockholders of the Inter- 
borough-Metropolitan Company, * * * who shall surrender their respec- 
tive certiflcates of stock indorsed for transfer, as follows : For each share of 
preferred stock of the Interborough-Metropolltan Company indorsed for trans- 
fer, so as to carry ail accumulations of dlvidends and interest thereon as of 
the date when the consolidation becomes effective, one share of the preferred 
stock of the Consolidated corporation." 

On or about June 25, 1915, the Interborough Consolidated Corpora- 
tion sent a notice the holders of stock of the Interborough-MetropoH- 
tan, which contained, inter alia, the foUowing: 

"Holders of preferred stock of Interborough-Metropolitan Company are here- 
by notifled to deposit their stock duly indorsed with the secretary of this Com- 
pany at 165 Broadway, New York City, for exchange for the preferred stock 
of the Interb'orough-Consolidated Corporation. The preferred stock of In- 
terborough Consolidated Corporation will be ready for delivery in exchange for 
preferred stock of the Interborough-Metropolitan Company on and af ter. June 
23, 1914." 

Later, under date of July 17, 1915, a further notice was sent as fol- 
lows : 

"Notice to Holders of Preferred Stock and Preferred Stock Voting Trust 
Certiflcates of Interborough-Metropolitan Company. According to our records, 
the preferred stock of the Interborough-Metropolitan Company standing in 
your name has not yet been exchanged for stock of the Interborough-Consoli- 
dated Corporation. A divldend of 1% per cent, has been declared on the lat- 
ter, payable when and as the Interborough-Metropolitan preferred stock is ex- 
changed for the preferred stock of the Interborough Consolidated Corporation. 
Stock certiflcates may be sent to the undersigned for that purpose." 

Thereafter it was the gênerai practice of the Consolidated Corpora- 
tion to issue shares of its preferred stock upon présentation of a cer- 
tificate for an equal number of shares of the preferred stock of Inter- 
borough-Metropolitan. No shares of preferred stock, however, were 
issued until the holder of Interborough-Metropolitan preferred stock 
actually presented and delivered his certiflcates for exchange. At 
the time of the adjudication of the Consolidated Corporation as a 
bankrupt, there remained 3,085 shares of preferred stock of the In- 
terborough-Metropolitan which had not been exchanged for preferred 
stock of the Consolidated Corporation. 

It is provided by paragraph X of the agreement of consolidation, 
supra, with respect to the preferred stock of the Consolidated Corpo- 
ration, as follows: 

"The holders of the preferred stock shall be entitled to recelve or to hâve 
set aside in trust for the payment thereof during any fiscal year, when and as 
declared by the directors from the surplus, or net proflts for such fiscal year, 
and before any dlvidends shall be paid to the common stockholders durîng 
such fiscal year, noncumulative dlvidends not exceeding 6 per centum per an- 
num, payable yearly, half-yearly, or quarterly, and on dates to be determined 
by the directors." 

The certificate of preferred stock of the Consolidated Corporation 
contains a similar provision in respect of the payment of dlvidends 
to the holders of preferred stock. Article VII of the by-laws of the 
Consolidated Corporation contains the same provisions in respect of 
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the dividends to be paid to the holders of preferred stock of the Con- 
solidated Corporation. 

The minutes of a meeting of the board of directors of Consolidated 
Corporation held on June 3, 1915, set forth : 

"The président stated that In order to facilitate the disbursements of divi- 
dends and note and bond Interest payments, it was deslred to create spécial 
dcposit aceonnts by the wlthdrawal from the gênerai fund from tlme to time 
of sums sufficient to meet the différent interest and dividend requlrements, 
each sueh wlthdrawal to be accomplished by check regularly drawn and signed 
in accordanee with the by-laws, and to comprise a separate and distinct de- 
poslt to cover the exact amount of one fuU Interest payment, and that he 
liad. siibject to the approral of the board, appolnted John M. Burnet deputy 
treasnrer, with power, In eonjunction wlth Edward W. Sayre, coupon or 
dividend clerli to sign checlts against thèse spécial deposlt accounts for the 
pnrpose of malîing the payments in question. Whereupon, 

•'On motion, duly seconded, it was resolved: That the appolntment of John 
M. Hurnet as deputy treasurer of this company, with power. In eonjunction 
«ith Edward W. Sayre, to dlsburse spécial funds set apart for the payment 
of dividends and note and bond interest be and the same hereby Is ratifled, ap- 
proved, and eonflrmed." 

On June 23, 1915, at a meeting of the board of directors, the first 
dividend payable upon the preferred stock of the Consolidated Corpo- 
ration was declared ; the resolution reading : 

"Resolved, that a dividend of one and one-half per eentum (1%%) from 
the surplus of the corporation be declared upon the preferred stock of tne 
corporation, sald dividend to be paid on July 6, 1915, to ail stockholders of 
record as of July 3, 19Ï5, and thereafterto the holders of ail such preferred 
stock of the corporation as may be Issued and exchanged for preferred stock 
of the Interborough Metropolitan Company or the Finance & Holding Cor- 
poration." 

On July 6, 1915, the treasurer of the Consolidated Corporation open- 
ed the dividend account with Guaranty Trust Company and deposited 
a sum sufficient to pay the aforesaid tiividend on ail preferred stock 
of the Consolidated Corporation then issued, or which might subse- 
quently be issued, in exchange for preferred stock of the Interborough- 
Metropolitan Company. On July 6, 1915, the treasurer of the Consoli- 
dated Corporation wrote Guaranty Trust Company as foUows : 

"I inclose herewlth this company's check to your order for $686,107.50, with 
which we désire to open a check account with you, -to be tltled Interborough 
Consolidated Corporation Dividend Account Interborough Consolidated Corpo- 
ration Preferred Stock,' against which we will draw our si>ecial dividend 
chocks as per spécimen inclosed. I hâve also to advise that, pursuant to reso- 
lution adopted June 3, 1915 (certlfled copy of which I hand you herewith), 
checks drawn on you against the above-mentioned account will be signed 
jolntly by : 

"John M. Burnet, Deputy Treasurer, 

"Edward W. Sayre, Dividend Clerk. 

"The résolution, however, does not take away the signing power of myself 
and certain other officers held under the by-laws, or any former resolution, and 
checks may be drawn on the account above ref erred to, signed by me as 
treasurer, jolntly with elther the deputy treasurer or dividend cierk above 
named. « * »» 

Thereafter, at the close of each quarter following, upon the déc- 
laration of the dividend of July 6, 1915, and up to and including the 
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quarter ending April 1, 1918, quarterly dividends of U/^ per cent, 
each were declared and paid upon the preferred stock of the Consoli- 
dated Corporation ; the resolutions declaring such dividends being sub- 
stantially identical with the resolution above set f orth in regard to the 
dividend declared on June 23, 1915. The treasurer of the Consolidat- 
ed Corporation, a few days before thèse dividends became payable, 
would deposit the sum of $686,107.50 in the Consolidated Dividend 
Account, and checks vi^ould be forwarded to the record holders of 
stock to whom such dividend was payable, signed by Burnet and Sayre. 

The sum of $57,330, which came into the possession of the trustée 
in bankruptcy, represents amounts which would hâve been used to pay 
the sum of $18 upon each of the 3,085 shares of preferred stock of 
the Consolidated Corporation, with interest allowable by the deposi- 
tary on balances. This sum has been reduced to $55,530, by reason of 
the payment to one Milnor of $1,800 upon a state of facts somewhat 
dififerent f rom that in the case at bar. 

NeSther the petitioners nor others similarly situated had exchanged 
their shares of prefened stock of the Interborough-Metropolitan for 
the preferred stock of Consolidated Corporation prior to the adjudi- 
cation in bankruptcy, and the trustée contends that the sum of $55,530 
is a part of the assets of the bankrupt, and is not impressed with any 
trust for the benefit of holders of shares of Interborough-Metropolitan 
preferred who had not, prior to the adjudication in bankruptcy, ex- 
changed their shares for a like number of Consolidated Corporation 
preferred. 

[1] The foregoing somewhat fuU statement of the facts shows that 
the petitioners were never stockholders of Consolidated Corporation, 
but that at any time prior to bankruptcy they were at liberty to ex- 
change their stock under the terms of the agreement of consolidation. 
They could not be deprived of this right or privilège, except by statu- 
tory procédure, whereby either at the instance of the stockholders or 
of the new corporation (Business Corporations Law, § 8) the value 
of the stock is appraised and paid for. 

1. As no such procédure was taken, and no such valuation of the 
old stock was had, or payment by the Consolidated Corporation was 
made, the fîrst question is whether the proceedings in bankruptcy hâve 
in any manner affected the right of petitioners to hâve their shares of 
preferred stock of Interborough-Metropolitan exchanged for a like 
number of shares of preferred stock of the bankrupt corporation. 
Sections 7 and 8 of the New York Business Corporations Law (the 
essential features of which are quoted in the margin) ^ had in mind, 
among other things, the protection of nonassenting stockholders of the 
corporations concerned in a merger or consolidation. While there was 
no obligation upon the part of a stockholder of one of the merging 
corporations to exchange his stock, yet his right to such exchange under 
the agreement of consolidation, and probably under the statute, was a 
continuing right, which would survive after the consolidation, unless 
the stock was valued and paid for in the manner provided by the stat- 
ute. 

* See note at end of case. 
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Thèse petitioners, therefore, clearly were entitled to exchange their 
stock at any time prior to the bankruptcy adjudication. I am unable 
to see that the bankruptcy adjudication in any manner changed or 
affected this right. The Consolidated Corporation still had the unex- 
changed shares, and the trustée, so far as this branch of the case is 
concerned, stands precisely in the same position as the bankrupt cor- 
poration stood prior to the bankruptcy. Matter of Le Blanc, 14 Hun, 8. 

It is urged by the learned counsel for the trustée that a contract for 
the delivery of the shares of stock in a corporation is not, as a gênerai 
rule, specifically enf orceable, and that the remedy for a breach or f ail- 
ure to deliver must be sought in an action at law for damages. This 
proposition in a broad sensé is true, although subject to certain limi- 
tations which need not hère be discussed ; but the rule, thus sought to be 
invoked, applies usually to executory agreements to sell stock of a cor- 
poration, or agreements such as in Kennedy v. Thomson, 97 App. Div. 
296, 89 N. Y. Supp. 963, to issue stock in return fôr services or prop- 
erty. No case, however, has been called to my attention, where, as 
hère, the rights or privilèges, or both, of the parties, are fixed by stat- 
ute and by an agreement of consolidation made in conformity there- 
vvith. 

It must be remembered that the theory of the New York statute 
providing for consolidation isthat the stockholder of the old company 
cannot be deprived of his stock by a consolidation. Such a stock- 
holder has vested property rights, and he is left freë to décide wheth- 
er or not he shall give up what he has in exchange for what the con- 
solidation offers. If he concludes, as in the case at bar, to remain 
qUiescent, then the only way in which the new consolidation corpora- 
tion could wipe out the stock of the old corporations, and remove 
whatever embarrassment might be connected therewith, was to pay 
the owner of the old stock the value thereof in the circumstances, and 
after the procédure provided by the statute. There is no question hère 
of mutuality of remedy, because the statute has defined the rights 
of the parties, and the question is not of the character which usually 
arises where the relations of the parties are fixed by virtue of their 
own contract or agreement. The trustée has possession of the stock, 
which is physically unissued ; but his act in issuing the same will be 
purely ministerial. 

[2] 2. The fact that in this case the dividends were declared and 
set aside distinguishes it in principle from that class of cases where 
the trust fund question dépends on the circumstances, and sometimes 
on the language used when the fund was created or deposited. The 
basic features which required décision in cases like Rogers Locomotive 
Works V. Kelley et al., 88 N. Y. 235, on thé one hand, and Staten Is- 
land Cricket & Baseball Club v. Farmers' Loan & Trust Co., 41 App. 
Div. 321, 58 N. Y. Supp. 460, and Noyés v. First National Bank of 
New York, 180 App. Div. 162, 167 N. Y, Supp. 288, affirmed 224 N. 
Y. 542, 120 N. E. 870 on the other, are quite différent from those in 
the case at bar; for in none of those cases had a dividend been de- 
clared and had a fund for the payment of dividends been set aside. 

Where a dividend has been declared, and following such déclaration. 
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in order to carry the déclaration into effect, the corporation deposits 
a fund out of which the dividends are to be paid, that fund becomes a 
trust fund, and the corporation becomes the trustée of the fund. In 
other words, the debtor and creditor relation is transf ormed into a 
trust relation. Matter of Le Blanc, supra. In Staats v. Biograph Co., 
236 Fed. 454, at page 458, 149 C. C. A. 506, at page 510 (L. R. A. 
191 7B, 728), the court said: 

"But If a board of directors should déclare a cash dividend, and make a pub- 
lic announcement of the fact, the courts hâve held that thereafter the board 
has no right to reconsider and rescind Us action. The reason seems to be that 
the déclaration of the <?ivldend sets apart from the profits of the corporation 
a sum which Is to be pald to the stockholders in proportion to their shares, 
and that It créâtes a debt due from the corporation to each shareholder, re- 
sulting in the relation of debtor and creditor. A dividend divides the property 
which belongs to the corporation into that which the corporation retains and 
that which the corporation agrées to pay to the stockholders, and which it 
te thereby bound to pay. * * * And sometlmes the corporation be- 
comes not merely a debtor, but is a trustée, as where the corporation has 
not only declared a dividend, but has deposlted a fund out of which the 
dividends are to be pald. Le Roy v. Globe Insurance Co., 2 Edw. Ch. 657 
(N. Y. 1836) ; Van Dyck v. ScQuade, 86 N. Y. 38, 52 (1881)." 

It has f requently been held, in one f orm or another : 

"When a dividend has once been declared out of net earnlngs, the amount of 
such dividend is no longer a part of the assets of the Company, but is appro- 
priated or set apart for the shareholders. They recelve crédit for the divi- 
dends, and the corporation slmply holds them as thelr trustée. Therefore, 
before a dividend has been declared, a share of stock représente the whole 
interest which the shareholder has in the corporation, and when he transfers 
hls stock he transfers his entire interest, and dividends subsequently de- 
clared, without référence to the source from which or the time durlng which 
the funds divided were acqulred by the corporation, necessarlly belong to 
the holder of the stock at the time of the déclaration. But when the dividend 
has once been declared, and credited to the shareholder, the amount thereof 
has been separated from the assets of the corporation and been approprlated 
to his use." Jermaln v. Lake Shore & Mlch. So. Ry. Co., 91 N. Y. 483, 492. 

It f oUows in the case at bar that, the dividend having been declared 
and a fund having been set aside for the payment of dividends, the 
trustée has no right to so much of the fund as is necessary to pay divi- 
dends to those who by exchange of stock become stockholders. The 
question of the status and disposition of any balance of the fund 
which may remain, because no claim is made thereto, is not passed upon, 
and will be reserved until the estate is finally wound up or such earlier 
time as the question may arise. 

The petitioners may bave an order in accordance herewith. 

After the foregoing was prepared there was filed by stipulation of 
the parties an affidavit of Campbell, the treasurer of the bankrupt, to 
the efïect that from time to time subséquent to the opening of the Div- 
idend Account and prior to the adjudication in bankruptcy, the Guar- 
anty Trust Company of New York allowed interest on balances. This 
interest was not credited to the Dividend Account, but was forwarded 
by checks to the treasurer of the Consolidated Corporation, and was de- 
posited in its General Account, and employed for the gênerai purposes 
of the corporation. 
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The reply mémorandum submitted by counsel for the trustée, in 
his désire to assist the court by an exhaustive considération of the 
subject-matter, emphasizes the point that there was no trust in favor 
of the petitioners because at no time prior to bankruptcy were the peti- 
tioners stockholders. The acts and transactions of the Consolidated 
Corporation must, of course, be considered together. It will be remem- 
bered that the notice of July 17, 1915, stated that the then declared 
dividend was payable "when and as the Interborough-Metropolitan 
preferred stock is exchanged for the preferred stock of the Inter- 
borough Consolidated Corporation," and such was the consistent pro- 
cédure of the Consolidated Corporation. In other words, whatever 
else may be the refinements of the situation, the Divident Account was 
set aside in such manner that automatically the dividend was payable 
on the preferred stock of the Consolidated Corporation as soon, in any 
event, as the holder of the preferred stock of the Interborough-Met- 
ropolitan, had by virtue of exchange, become a holder of the stock 
of the new Consolidated corporation. The depositary was not the 
trustée, but the corporation itself was the trustée, by virtue of the vari- 
ons acts which hâve been discussed in the main opinion. 

Of course, the Consolidated Corporation was not under obligation to 
deposit this Dividend Account with a Trust Company on an arrange- 
ment for interest. Theoretically it could hâve placed the money in 
specie in its safe. The right to the payment of the dividend attached 
only "when and as" the stock was exchanged, and therefore interest 
would only run from such time, if any, as the Consolidated Corporation 
refused to carry out the condition précèdent upon the basis of which 
it had deposited funds in this Dividend Account. The fact, therefore, 
that the interest paid by the Trust Company was treated by the Con- 
solidated Corporation as belonging to it has no significance, other than 
to make clear that the petitioners are not entitled to any interest for 
the period during which they failed to avail of their right to exchange 
the stock. 

NOTE. 
Business Corporations Law, 

"Sec. 7. Consolidation of Corporations. — Any two or more corporations 
organized under the laws of this state for the purpose of carrying on any 
kind of business of the same or of a similar nature, which a corporation organ- 
ized under this chapter might carry on, may consolidate such corporations 
into a single corporation, as foUows : The respective corporations may enter 
into and make an agreemcnt signed by a majorlty of their respective boards 
of directors and under their respective corporate seals, for the consolidation 
of such corporations, prescrlbing the terms and conditions thereof, the mode 
of carrying the same into effect, the name of the new corporation, the num- 
ber of directors who shall manage Its affairs, * * * the term of its exist- 
ence, not exceeding fifty years, * * * the amount of its capital stock, 
which shall not be larger in amount than the falr aggregate value of the prop- 
erty, franchises and rights of such corporations, and the number of shares 
into which the same Is to be divided, the manner of distrlbuting such capital 
stock among the holders thereof. * * » 

"Sec. 8. Submission of Consolidation Agreement to Stockholders. — Such 
agreement shall be submitted to the stockholders of each of such corporations, 
at a meeting thereof to be called upon notice • • ♦ and if such agree- 
ment shall be approved at each of such meetings of the respective stockhold- 
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ers separately, by the vote by ballot of the stockholders owning at least two- 
thirds of the stock, the same shall be the agreement of such corporations, 

* * *■ and thereupon such corporation shall be merged into the new cor- 
Jioration specified in such agreement, to be known by the corporate name 
therein mentloned, and the provisions of such agreement shall be carried into 
effect as therein provided. If any stockholder, not voting In favor of such 
agreement to consolidate, shall at such meeting, or vrithin twenty days there- 
after, object to such consolidation and demand payment for his stock, such 
stockholder or such new corporation, if the consolidation takes effect at any 
time thereafter, may at any time within sixty days after such meeting apply 
to the suprême court at any spécial term thereof held In the district in which 
any county is situated In which such new corporation may bave its place of 
business, upon at least eight days' notice to the new corporation, for the 
appointment of three persons to appraise the value of such stock, and the 
court shall appoint three such appraisers and designate the time and place of 
thelr first meeting, wlth such directions in regard to thelr proceedings as 
shall be deemed proper, and also direct the manner In which payment lor 
such stock shall be made to such stockholder. • • * The appraisers shall 
meet at the time and place designated, and • » * after being duly sworn 

* * • shaU estimate and certify the value of such stock at the time of such 
dissent. • » * When the new corporation shall bave paid the amount of 
such appraisal, as directed by the court, such stockholder shall cease to hâve 
any Interest in such stock and in the cbrporate property of such corporation, 
and such stock may be held or disposed of by such new corporation. Where 
any consolidation bas been heretofore or shall be hereafter efCected pursuant 
to the laws of this state, and the holders of ninety per centum of the capital 
stock of each of such corporations bave voted in favor of such agreement to 
consolidate, if any stockholder not voting In favor of such consolidation shall 
fail to exchange his stock for stock of such new corporation wltliln sixty days 
after this act shall go Into effect, or, in case of a consolidation fiereafter ef- 
fected, within sixty days after he shall Eave become entitled to make such 
exchange, such new corporation may, at any time thereafter upon at least 
eight days' notice to such stockholder * * * apply to the court, as herein- 
before provided, for the appointment of three persons to appraise the value of 
such stock at the time of the expiration of such sixty days. Upon the com- 
pletlon of the appraisal in the manner hereinbefore provided for, and the 
payment by such new corporation of the amount of such appraisal, as directed 
by the court, such stockholder shall cease to hâve any interest in such stock, 
and in the corporate property of such corporation and such stock may be held 
or disposed of by such new corporation." 
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THE GEYSIR (two cases). 

(District Court, E. D. Virginia. July 19, 1920.) 

No. 2455. 

1. 8hipi>ing <3=>89 — Chart«rer liable for expense aud delay caused by fumisb- 

ing unsafe ballast. 

Wbere à chârterer, pursnant to a requlrement of the charter party 
that it should furnlsh ballast for stiffenlng the vessel while proceedlng to 
the loaâlng port, fumished 500 tons of coal, whlch was to be a part of her 
cargo, but whlch, because of its unflt condition, heated and was requlred 
by the government to be taken out, whlch on charterer's refusai was 
done by the owner at large expense and delay, and replaced wlth sand, the 
chârterer held liable for the cost of stich removal and the delay caused 
thereby. 

2. Shippixig ®=>39r— Chairterer not liable for expense of ffiscfaaj^ing ballaât. 

Under a charter party requiring the chârterer to furnlsh free ballast 
for stiffenlng the ship to enable her to proceed to her loading port, the 
chârterer Tield not liable for the expense of removing the same on reach- 
Ing that port; such expense In the absence of charter provision, de- 
voMng on the vessel. 

3. Shlpping <@=>39 — Ship not entitled to freight on cargo not carried. 

Where the chârterer of a ship to carry a coal cargo fumished 500 tons 
of coal for ballast to enable her to proceed to her loading port, with 
the understanding that It should be a part of her cargo, but because of 
Its heating It was necessary to remove the same and substitute other 
ballast, whlch was afterward dlscharged and a fuU cargo loaded, the 
ship held not entitled to freight on the 500 tons in addition to the cargo 
carried. 

In Admiralty. Suit by Christian Aaborg, master of steel sailing ship 
Geysir, against the Brazilian Traction, Light & Power Company, Lim- 
ited, and others, with cross-libel. Decree for hbelant for part of claim. 

Hughes, Little & Seawell, of Norfolk, Va., and George Forbes and 
John Phelps, both of Baltimore, Md., for the Geysir. 

Hughes, Vandeventer & Eggleston, of Norfolk, Va., and Burlingham, 
Veeder, Masten & Fearey, and John L. Galey, ail of New York City, 
for Brazilian Traction, L,ight & Power Co., and others. 

WADDILL, District Judge. Thèse suits were instituted to recover 
damages growing out of the alleged breach of a charter party entered 
into by J. H. Winchester & Ce, as agents for the owners of the 
Geysir, and the Pearson Engineering Corporation, agent for Brazilian 
Traction, Light & Power Company, Limited, on the 4th day of Sep- 
tember, 1918, in the city of New York. The charter party in question 
was for the transportation of about 2,800 tons of coal for a voyage 
from Norfolk or Newport News, one port only, at charterer's option, 
to Rio Janiero, Brazil, at the priée of $19.50 per ton of 2,240 pounds, 
At the time of entering into the charter, the Geysir was upon the high 
seas, shortly due at Baltimore with a cargo, and after the discharge 
thereof was to proceed with ail possible dispatch in ballast, to enter 
upon the new charter involved in thèse proceedings. The charter par- 
ty in its f ourteenth paragraph contains the f ollowing provision : 

■a — ,Vf— cHic: çasea ass aama toDic & KEY-NUMBER in aU Key-Numbered Dlsests & Indexes 
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" * * • Charter to beçome null and vold In the event of thls ship belng 
requlsitioned by the Danish government. Owners to hâve the privilège of 
dry-docking and painting vessel at Baltimore. At Baltimore, charterers to 
furnish free stiflening when and where required by master. Charterers to 
pay vessel's towage from Baltimore to loading port." 

The Geysir is a Norwegian square-rigged steel sailing ship, 283 feet 
long, 381/2 feet beam, 1,918 gross tons, with three hatches opening into 
a common space below deck, for freight, without compartments. The 
construction of the Geysir required that, in order for her to stand up in 
the water, or navigate, she should hâve placed upon her ballast or 
stifFening, to weigh her down in the water. Pursuant to the provi- 
sions of the charter party, after duly discharging her cargo from her 
previous voyage, she gave notice to the charterers to furnish the stif- 
fening required to enable her to proceed to Newport News, and 
thereafter 513 tons of coal were placed on board; the coal being 
treated as a part of the cargo to be taken on at Newport News. After 
the coal was placed aboard, and before the voyage was entered up- 
on, the government forbade the vessel to sail, at least until the coal 
in question could be tested, with a view of determining whether it had 
become heated. The necessary steps were taken to that end, and it de- 
veloped that the coal was heated, and in an unfit condition to be used 
for the purpose for which it was placed on board. The heating of the 
coal increased rapidly, and to such an extent that, upon the charterers 
being called upon to remove the same and their declining so to do, the 
master of the ship was forced to hâve it removed at great cost and 
expansé to the owners of the vessel. Upon the coal stifïening being 
unloaded, the shipowner furnished 500 tons of sand for stifïening, 
which was put on board, and the vessel was towed from Baltimore 
to Newport News, as required by the charter party, where the cargo of 
coal for Rio was duly placed on board. Pending the loading of the 
vessel, and in order to take the sand ballast or stifïening from the 
ship, the vessel was transferred temporarily to Lambert's Point, where 
the same could be disposed of promptly, and the vessel then returned 
to Newport News, where the loading of the cargo wàs completed. 

The Geysir seeks to recover as damages for the alleged breach of 
the charter party the sum of $33,866.16, made up of the foUowing 
four items: 

1. Extra expenses in Baltimore $ 3,410.21 

2. Extra expenses In Norfolk 1,852.45 

3. Demurrage, 31 days at $600 (Baltimore, October 4 to 26, 22 days; 

Norfolk, Oetober 28 to November 7, 9 days) 18,600.00 

4. Freight, 513 tons at $19.50 10,003.50 

$33,866.16 

Respondent insists that no recovery can be had for any part of 
the claim in suit; the contention being briefly, as respects the ex- 
penses incurred in connection with the unloading of the heated coal at 
Baltimore, the time consumed in connection therewith, and dé- 
tention on account thereof, that the same was caused by reason of 
the governmental order in question, inhibiting the use of coal as stifïen- 
ing, and that the charterer had in ail respects fulfilled its duty in con- 
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nection with furnishing such stiffening, by exercising due and proper 
diligence in procuring the coal ; that is to say, that it acquired it f rom 
reputable coal dealers, and that at most the charge against it should 
be made as for losses arising under the doctrine of gênerai average^ 
Counsel cite in support of their position the décision of Judge Ward, 
in the United States District Court for the Southern District of New 
York, in the case of Aktieselskabet Fido v. The Lloyd Brazileiro and 
others, 267 Fed. 733, and 13 other cases ail heard together, filed July 
19, 1919, involving questions claimed to be similar to the one under 
considération hère. 

The court's conclusion is : 

[1] First. Even conceding the nonliability of the respondent for 
damages arising from the heating of the coal cargo, in the ordinary 
case of afïreightment, and that for the reasons stated it would not 
ordinarily be held as guarantor of the quality of the coal furnished, or 
responsible for losses incident to and arising from the combustible 
character of the cargo, still those considérations should not control 
in this case. Undoubtedly the cost incurred for providing stiffening 
or ballast for a ship that could not stand up without such support 
would be upon the ship, and not on the charterer. The charterer could 
make itself liable for such charges, if it wanted to do so, as it could 
for the ballast, and also for the hire of the tug to take the chartered 
vessel from Baltimore, where it was discharging cargo, to Newport 
News, where it was to take on cargo. That the towage service was 
rendered is not disputed, nor is the fact that coal was furnished by 
the charterer for ballast, pursuant to the terms of the charter party in 
respect thereto. The coal so furnished proved to be unfit and unsuitable 
for the purpose of taking the vessel to Newport News. It had become 
heated, seriously endangering the vessel, so inuch so that at great 
cost and expense it was taken from the ship, and subsequently sold 
for what could be gotten for it, and upon suitable ballast being fur- 
nished by the shipowner the voyage to the port of loading was com- 
plet éd. The charterer refused to unload the burnt coal, and the Gey- 
sir was forced to remove the same at the ship's expense and with much 
trouble, inconvenience, and cost to her owners in unloading and dis- 
posing of the same. There seems to be no good reason why the losses 
arising from this source should not fall on the charterer, who con- 
tracted to fumish the stiffening, rather than upon the vessel, which 
was greatly inconvenienced and damaged by its failure to do so. Nor 
should the charterer be relieved of liability because the government 
forbade the use of the unfit stiffening thus furnished. The action 
of the government was caused solely by the failure of the respondent 
to perform its obligation to furnish proper stiffening, and in what it 
did it acted solely in behalf of the public good, and because the re- 
spondent had furnished an unsafe ballast. 

The expenses incurred at Baltimore, in discharging and disposing of 
the heated cargo, amounted to $3,410.21, which sum should be credited 
by $2,325.13, the net proceeds of the sale of the damaged coal, leaving 
a balance due in favor of the Geysir of $1,085.08. Likewise the vessel 
is entitled to recover for the time lost in the détention of the vessel. 
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caused by the respondent's fault, at Baltimore, in furnishing unsuit- 
able stiffening; that is to say, the 22 days from October 4th to Oc- 
tober 26th, at $600 a day (the sum agreed to in the charter party for 
the vessel for détention), amounting to $13,200. In this connection 
it may be said that in the time taken, as well as the cost incurred in 
the removal of the heated cargo at Baltimore, and the time consumed 
at Norfolk and Newport News, and the expenses there incurred, that 
generally the cost appears to be large, and the time consumed greater 
than was necessary ; but when considered in the light of the testimony 
in this case, both items are readily accounted for. At the port of Bal- 
timore, especially, the occurrences took place during the influenza 
épidémie, and it was next to impossible to secure labor. Many of the 
ship's crew were sick, and one had died, and both there and in Nor- 
folk, during the war period, it was exceedingly difficult to secure barg- 
es or scows to load and unload stiflfening or cargo of any sort. 

Second. The charge for demurrage and détention at Newport News 
and Norfolk, 9 days, the court is disinclined to allow, as the same was 
caused largely by the inability of the vessel earlier to secure a berth 
at the piers, and the subséquent necessity of having to take the ship 
from Newport News to Lambert's Point and back to Newport News, 
with a view of expeditiously unloading the sand ballast. Unusual dil- 
igence was exercised by the charterer's agent in securing berth space 
at the pier as quickly as possible, and considérable delay was caused 
by the impossibility of securing barges and labor to unload the sand. 

[2] Third. Considering the item of $1,852.45, for extra expenses 
incurred at Newport News and Norfolk, the court's judgment is that 
the same should be disallowed. $1,800 of the amount grows out of 
the necessity to discharge the 500 tons of sand ballast from Baltimore 
to Newport News ; $1,400 being the actual cost of removal of the same, 
and $400 tug hire for towing the ship from Newport News to Lam- 
bert's Point, and returning her to Newport News. This item involves 
the question of upon whom should fall the cost of discharging the bal- 
last at Norfolk, in the light of the provisions of the charter party re- 
specting the same, and the court is influenced in its conclusion by the 
fact that stiflfening or ballast is necessarily incident to the opération of 
the vessel, and when the charterer fumished the ballast, under the 
spécial contract, to carry the ship to Newport News, it discharged its 
obligation in that respect. 

But for the spécial provision of the charter, whereby the charterer 
contracted to "furnish free stiffening when and where required by 
the master," and "to pay the vessel's towage from Baltimore to the 
loading port," the vessel would hâve been required to provide for her 
proper ballast, as well for the purpose of navigation to the port of 
taking on cargo, as to enable her to load preparatory to her final voy- 
age. The fact that the charterer contracted to furnish ballast to carry 
the vessel to Newport News did not, in the absence of like obligation 
to do so, impose upon him the obligation to remove the same on arrivai 
there, after it was no longer necessary to the safety of the vessel. 
Upon the vessel's placing enough of her cargo on board to make bal- 
last unnecessary, it became désirable to remove the sand ballast, with 
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a view of providing the necessary cargo space to enable the ship to per- 
form its contract of affreightment, and carry its full capacity of 2,800 
tons. Manifestly this expansé should be borne by the ship, as between 
it and the charterer. Carver's Carriage of Goods by Sea (5th Ed.) 
§ 262; Scrutton on Charter Parties and Bills of Lading, pp. 79, 126, 
and notes; Poor on Time Charters, §§4 and 22; Wier v. Union S 
S. Co., [1900] L. R. 1 App. Cas. 525. The last citation, a décision 
of the House of Lords, contains a full and interesting discussion of 
the ship's liability for ballast, and is quite conclusive of the subject. 
In The Port Adélaïde (D. C.) 59 Fed. 174, and Ruprecht v. Delacamp 
and others (D. C.) 165 Fed. 381 (affirmed 169 Fed. 1022, 95 C. C. A. 
333), will be found incidentally a further considération of the same 
subject. 

[3] Fourth. This leaves for considération the last-named item of 
libelant's daim for $10,003.50, freight on 513 tons of coal, at $19.50 
per ton. This apparently arises in this way : At the time of the loading 
of the coal stifïening at Baltimore, it was understood between the par- 
ties that it would be treated as part of the cargo of coal from Newport 
News to Rio; that is to say, having on board that much coal on 
arrivai at Newport News, she would take up a supply sufficient to make 
the full cargo of 2,800 tons there, which was donc, a bill of lading is- 
sued for the 513 tons, and the charterer paid the freight thereon at 
Baltimore. Subsequently, and before the ship's departure, this coal 
had to be taken ofï for reasons hereinbefore stated, and sand ballast 
supplied in its stead, the ship taken to Newport News, where it took 
on the full cargo of 2,800 tons of coal, and freight was paid on that 
quantity, less the 513 tons, the subject of this dispute. The libelant 
seeks to recover for the full cargo of 2,800 tons transported from New- 
port News, as well as that taken on board at Baltimore, and afterwarde 
removed. To state this claim is to answer it, as the efïect of what the 
libelant would do is to receive payment as well for the 513 tons not 
carried as for that which made up a part of the 2,800 tons taken on at 
Newport News. The claim is wholly without merit, in the court's 
judgment. 

A decree in accordance with the foregoing views will be entered on 
présentation. 



DAHLEN V. EONES, Director General of B^Iroads. 

(District Court, H. D. Wlsconsin. August 11, 1920.) 

No. 960. 

Master and servant <S=»343(11) — Cootributing négligence imputable to worli- 
man dlsobeying safety rule. 

A rallroad employé, injured whlle working about cars standing on a 
track, which were struck by moving cars, held chargeable wlth contrlbu- 
tory négligence In failing to obey a rule of the company, familiar to hlm 
and which he fuUy understood to be applicable in the cireumstances, re- 
quiring him to put out a blue flag signal to warn those moving cars to 
keep off such track. 

®=»For other cases aee same toplc & KEY-NUMBBR in ail Kejr-Numbered Dlgests & Indezea 
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At I^aw. Action by Edward Dahlen against Walker D. Hines, Di- 
rector General of Railroads. On motion of plaintiflE for nevv trial. 
Denied. 

Henry Mahoney and Irving Fish, both of Milwaukee, Wis., for 
plaintiiï. 

H. J. Killilea and C. H. Van Alstine, both of Milwaukee, Wis., for 
défendant. 

GEIGER, District Judge. I think there are two mattèrs to be con- 
sidered, on the motion for a new trial : 

(1) The terms and effectiveness of rule 26; and, if interpreted as 
binding on the plaintifï, the eflfect of his failure to observe it. 

(2) Whether, if his failure to observe such rule is contributory 
négligence, there was anything for the jury in this case to consider. 

In dealing with the terms of the rule, the outstanding f act in the case 
is that the plaintiiï. himself understood it to mean just what it says; 
that is, the rule had been long in use by railroads, and when it was 
promulgated by the défendant, and the plaintifï's attention called there- 
to, he had no misgiving as to its meaning, nor in the slightest degree 
as to its application to just such situation in which he was at the 
time of his injury. Indeed, his contentions respecting orders not to 
observe the rule on outgoing trains — assuming that such orders may 
hâve been attempted to be given by the foreman, Jendusa — necessarily 
imply that, except for such attempted orders or directions, the rule 
would be conceived to be plainly applicable to the plaintifï and the work 
he was doing. It therefore seems quite aside from anything pertinent 
to the case to consider the terms and effectiveness of the rule, or wheth- 
er it was or is doubtful or ambiguous, making resort to circumstances 
under which it was applied as an aid to interprétation. 

So, when it is suggested by counsel that "the défendant had not 
prescribed by rule the circumstances under which the blue flag was to 
be put out, but had left that to the oral direction of their foreman," 
it is a sufficient reply to say that the rule on its face discloses the cir- 
cumstance, and the plaintifï so apprehended it ; and this leads us to re- 
iterate the observation, made upon the trial, that the rule discloses 
what in eflfect is an abdication by the company, to its workmen, of 
its and its train operatives' power over train movements, whenever 
such workmen are under or about cars. It places in the hands of 
the latter the means of challenging and superseding the authority and 
power ordinarily possessed by train operatives, to initiate a train move- 
ment on a track occupied by cars under or about which there are 
workmen ; and no matter what the emergency, the category established 
by the rule is a broad one, leaving it solely to the operatives to use the 
instrumentality of the blue flag, and to make its use efïective until re- 
moved by themselves. If the rule does not mean this, it does not 
mean anything, and its considération by courts, which has led to a 
récognition of that meaning, has certainly been gravely mistaken. 

It is idle, upon the testimony of this case, to consider whether the 
rule, eflfective upon plain reading, as above indicated, was abrogated or 
abandoned upon either the express direction of any one having au- 
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thority to bind the défendant company, or upon assent — ^by like au- 
thority — ^to be presumed from incessant or long-continued failure to 
observe it. The testimony is wholly to the contrary. This conclusion 
involves the further considération that Jendusa was under the duty of 
observing, and not violating or directing the violation of the rule. It 
was not within his competency, upon any considération, to direct non- 
observance of the rule, and, if he did so, the conséquences were for him- 
self, and those acting upon his directions, to hazard and to bear at 
their péril. If such cannot be the conclusion, it is, of course, useless 
for carriers to make, or attempt to enforce, rules. 

If, therefore, the rule be thus interpreted, and as such be capable, 
as it is, of attaining the objective, it cannot be that it carries with it the 
implication of a right to violate it, upon the hypothesis that the carrier 
will use ordinary care ; that is, the rule not only gives to the workmen 
under cars the pov^rer, but imposes upon them the duty, of preventing 
train movements upon the track where the cars are thus standing. 
That power, and the duty to exercise it, is vested, not for the purpose 
of preventing train movements which might resuit in "violent bumps," 
but ail train movements. It is framed to preclude the possibility of 
workmen's speculatively hazarding their refusai to invoke it as against 
either the ordinary or négligent conduct of train movements against the 
cars under which they are working; and it may be observed that the 
plaintiff's own testimony discloses that in this very case he had an 
entire consciousness — ^because he says that once or twice, while between 
the cars, he looked for the approach of the additional cars which he 
knew must, sooner or later, corne in the make-up of the train — a pré- 
cise consciousness of the imminence o'f a danger comprehended, and to 
be avoided in the manner prescribed, by the rule. 

But, granting that an issue might nevertheless be framed, which 
would permit a jury to consider both the contributory négligence of the 
plaintiff and négligence of the défendant, I am satisfied to adhère to 
the disposition made of this case because of the quality of the évidence 
on the issue of the defendant's négligence. The plaintiff, for some 
reason, introduced the rule as a part of his case, and, as I supposed, 
intended to rest upon the theory that the défendant had made inadé- 
quate provision by such rule for the safety of employés circumstanced 
as was the plaintifï at the time of his injury. Possibly there was in- 
volved the ordinary notion of making a train movement without adé- 
quate warning or safeguard to employés whom the défendant with 
reason should expect to be in a place of danger. But upon the issue of 
négligence in the train opération the plaintifï introduced testimony re- 
specting the violence of the impact. Upon disposing of the motion, 
référence was made to the character of this testimony, and I hâve not 
changed my views. 

Certain facts respecting the train movement are not, and cannot 
be, contradicted. They are not, and could not be, within the cogni- 
zance of those who, like the policeman, presumed to estimate the rate 
of speed. Thèse facts deal with the stopping of the train shortly be- 
fore making the attempted coupling. They are testified to by operatives 
who explain in détail the whole train movement, and, in my judgment. 
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so fully négative the mère suggestion of developing almost instantly 
thereafter a rate of speed of 15 miles an hour, within the short distance 
to be made, as to leave the testimony of the policeman and of another 
witness, respecting the rate of speed, in the realm of mère guesswork, 
There is no suggestion that any such rate of speed was maintained 
after the first impact, and upon the testimony, even assuming that there 
was négligence, its force and effectiveness at the time of the second 
impact, as a resuit of which the plaintiff claims to hâve been injured, 
rest wholly in conjecture. 

The motion for a new trial will be denied, and an order will be 
entered accordingly. 



THE GLORIA. 
THE FREEDOM. 

(District Court, S. D. New York. July 17, 1919.) 
Nos. 68-379, 68-a91. 

t. Admiralty <@=»43 — Immuiiity from arrest because of goveniment ownership 
not ground for dismissal of cross-Ubel. 

That a vessel against which a cross-libel In rem for collision is filed is 
owned and being used by the United States for purposes connected with 
the war, and is theref ore inunune from arrest held ground for refusing to 
issue process against her, but not ground for dismissing the cross-libel, 
which may be prosecuted at any time possession by the United States 
ceases. 

2. Admiralty <S=58 — Crossrlibelant entitled to security. 

Assuming that the clalmant of a vessel libeled for collision is within the 
meanlng of "respondent," as used in admiralty rule 53 (29 Sup. Ct. xiv), 
such a claimant, which filed a cross-libel in rem, but could not arrest the 
other vessel because owned by the United States, held entitled to a 
stay of the suit until security is given under such rule. 

In Admiralty. Suit for collision by the United States against the 
steamship Gloria, the Aktiebolaget Urania, claimant, w^ith cross-libel 
against the steamship Freedom. On motion by libelant to déclare the 
Freedom immune from arrest and to dismiss cross-libel, and by cross- 
libelant for stay until the giving of security. Libelant's motion sus- 
tained in part, and stay granted. 

Thèse are two motions ; the first by the United States to déclare the steam- 
ship Freedom immune from arrest under the cross-libel, and to dismiss the 
same; the second by the claimant in the first libel (cross-libelant in the sec- 
ond) for a stay of ail proceedings under the principal libel untU the United 
States shall give security under Suprême Court admiralty rule 53 (29 Sup. Ct. 
xiv). The facts, which appear by stipulation and by the pleadings, are as 
follows : 

Under the joint resolution of Congress, signed by the Président on Marcn 
12, 1917, and the executive order of the Président on June 30, 1917, the 
German steamer Wittekind was seized by the United States, and her title 
thereupon became vested in that corporation sovereign. Her name was changed 
to the Iroquois, and she was "documented" in the name of the United States, 
through the United States Shipping Board. Later her name was chang- 
ed to the Freedom, under which she salis at présent. On May 5, 1919, and from 

^=^For otber cases see same topic & KEY-NUMBEiR in aU Kejr-Numbered Dlgests & Indexes 
267 F.— 59 
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then on, she was a part of the United States navy navlgated and manned by 
offlcere and a crew of the navy and used solely In the transportatlon 
of troops of the United States army from ports in France to ports in the 
United States. 

The steamer Gloria, owned by the cross-libelant, came Into collision with the 
Freedom on May 5, 1910, in a fog off the coast of the United States. On May 
8, 1919, the United States Ubeled the Gloria in thls court in rem for thls 
collision, and arrested her under process of this court on July 9, 1919. On May 
21, 1919, the cfoss-libelant whlch had appeared as claimant of the Gloria in the 
flrst libel flled a second libel in rem, called the cross-libel, in the District Court, 
praylng process and arrest of the Frèedom, whlch was not and Is not yet, 
within the jurisdiction of this court, and of whlch, therefore no arrest has 
been attempted. 

Herbert K. Stockton, of New York City, for the Aktiebolaget Urania. 
John Hunter, Jr., of New York City, and DeLancey NicoU, Jr., of 
Merrick, N. Y., for the United States. 

LEARNED HAND, District Judge (after stating the facts as above). 

[ 1 ] The cross-Hbel, though in rem, is directed against a vessel which 
for the présent is immune from any possible process of this court, not 
alone because it is outside the jurisdiction, but because it is a ship 
owned by and in the possession of the United States. The Siren, 7 
Wall. 152, 19 ly. Ed. 129. It is true that a valid lien has arisen against 
her if the allégations of the cross-libel be true, and that that lieii would 
survive the transfer of possession by the United States; but for the 
présent the libel hangs in the air. The libelant's motion to déclare the 
ship immune must therefore be granted, ïf limited to the period of 
possession by the United States. 

The motion to dismiss the cross-libel will be denied. I know of 
no reason why the cross-libel should be dismissed because the prayer 
for process cannot at the présent time be granted. As I hâve said, 
an arrest would be within the power of this court, should the United 
States lose possession of the Freedom. This court always has juris- 
diction over the subject-matter, and may proceed as soon as the arrest 
becomes légal. 

[2] There remains the cross-libelant's motion for a stay under the 
53d rule. The use of the word "respondent" suggests that the cross- 
libel was to be in personam ; but it is not a conclusive considération, 
for the terminology of the rules is not scrupulously accurate. Thus 
the word "défendant" is used throughout the earlier rules for 
"respondent," and the word "respondent" itself occurs only in rule 
53. That it might hâve been used to include "claimant' as well 
seems to me quite possible. Now it will generally be the case that the 
respondent or claimant in the principal case can be protected, if he hâve 
an option to sue the libelant in personam and get security for his claim. 
It may even be assumed that, if he sues in rem, he expects to arrest 
the ship, which will of itself give him security. Yet there are cases, 
of which this is one, and The Newbattle, L. R. 10 P. D. 33, was another, 
in which the respondent or claimant in the principal cause has at best 
a very doubtful claim against the libelant in personam, but a perfectly 
good claim against the ship, if he could only arrest her. This is general- 
ly the case when the ship of a sovereign has committed a tort. 
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The purpose of the rule, which is only to subject the original libelant 
to just conditions in the prosecution of his libel, cannot possibly be real- 
ized unless in such cases he be compelled to consent to give the same 
security which he would hâve had to give, had the cross-libelant been 
able to arrest the ship. This, of course, does not trench upon the 
libelant's immunity from process, if he hâve any, because the rule does 
not attempt to acquire jurisdiction over him at ail, though that is the 
uniform practice in equity. Street's Fédéral Equity Practice, § 1066. 
It opérâtes only through the sanction of a stay of his main suit, leaving 
him free to abandon, though he has begun, his own libel without re- 
maining liable under the cross-libel. 

Upon authority it must be owned that, tvi^o years after the rule was 
passed, Mr. Justice Blatchford, then District Judge, squarely decided 
that the rule did not apply to cross-libels in rem. The Bristol, 4 Ben. 
55, Fed. Cas. No. 1,889. But Judge Longyear, in The Toledo, 23 Fed. 
Cas. 1355, No. 14,077, reached an opposite conclusion with Judge 
Blatchford's ruling before him, and the subséquent tendency has been 
in gênerai to treat the rule with some liberality. Empresa, etc., Co. v. 
North, etc., Co. (D. C.) 16 Fed. 502, 504. Judge Hough, in The F. J. 
Luckenbach, on October 7, 1918, held, though without opinion, that 
a suit should be stayed until security was given upon the cross-libel in 
rem, and Benedict, in his Admiralty Practice, § 394, lays it down un- 
conditionally. It seems to me that the law is not yet definitely settled 
against the broader interprétation, and that every considération of jus- 
tice makes for the allowance of the motion. 

The suits, it is true, hâve not yet been formally consolidated ; but this 
motion may be taken to indicate that they are to be treated hereafter as 
libel and cross-libel. 

The motion for a stay is granted. 



THE F. J. LUCKENBACH. 

(District Court, S. D. New York. January 7, 1920.) 

1. United States «©=125 — Submits to jurisdiction by fliing bond for stay of 

proceedings in admiralty. 

The United States submitted fully to the jurisdiction of the admiralty 
court by causing to be filed the bond requlred to prevent a stay of pro- 
ceedlngs In a libel to which It had been admitted as a eollbelant. 

2. Admiralty ®='43 — Vessel liable iri rem^ thougli inunune from process. 

A vessel is liable in rem, and subject to a lien, notwithstanding Its use 
as a government vessel for strictly governmental purposes at the tlme of 
the collision, though the vessel cannot be seized during control by the 
government. 

Libel by Jens Samuelson and another against the steamship F. J. 
Luckenbach. Cross-libel sustained, and référence to assess damages 
ordered. 

Haight, Sanford, Smith & Griffin, of New York City, for Samuelson. 

Carter & Carter, of New York City, for The Luckenbach. 

@=3For otiier cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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MACK, Circuit Judge. Agreeing entirely with the conclusions and 
the reasoning of Judge Hand in The Florence H. (D. C.) 248 Fed. 1012, 
and in the décision on motions in Re Steamship Gloria, 267 Fed. 929, 
Ihold: 

[ 1 ] First. That the United States submitted f uUy to the jurisdiction 
of this court, by filing or causing to be filed the bond required to pre- 
vent a stay of ail proceedings in the libel suit to which it had been ad- 
mitted as a colibelant. 

[2] Second. That, while not subject to seizure during its control by 
the government, the vessel itself was, nevertheless liable in rem 
and subject to a lien therefor, notwithstanding its use as a government 
vessel for strictly governmental purposes at the time of the collision. 

Third. That the cross-libel must therefore be sustained, and référ- 
ence ordered to assess the damages. 



JACKSON X. SMIETANKA, Internai Revenue CoUector. 

(District Court, N. D. Illinois, B. D. January 7, 1920.) 

No. 33109. 

Internai revenue 'Sx»? — Compensation of receiver, not flxed in advance, tax- 
able as income during the year re«eived. 

Additional compensation awarded a receiver on his résignation is tax- 
able as income for the year in whicti it was allowed and paid, though 
thereafter tlie court allotted the amount as having been earned during pre- 
ceding years, under Revenue Act 1918, §§ 212, 213 (Comp. St. Ann. Supp. 
1919, §§ 6386%f, 6336%ff) ; section 206 (section 6336%dd), providing for 
taxation on Income subject to différent rates for différent years, not 
being applicable to such situation, in view of sections 201, 205 (sections 
6336%b, 6336y8d), and Treasury Régulations, art. 1641. 

Action by William J. Jackson agalnst Julius F. Smietanka, Col- 
lecter of Internai Revenue. On demurrer to the déclaration. De- 
murrer sustained. 

Gallagher, Kohlsaat & Rinaker, of Chicago, 111., for plaintiff. 
Charles F. Clyne, U. S. Atty., of Chicago, 111., for défendant. 

PAGE, Circuit Judge. This is a demurrer to the déclaration. The 
sole question involved in this case is : Was plaintiff erroneously taxed 
under the revenue law of 1918, or should he hâve been taxed under 
the several laws of the years 1913 to 1918? as plaintiff contends, on 
an income received as f oUows : 

Plaintiff was on May 27, 1913, appointed a receiver of the Chicago 
& Eastern Illinois Railroad Company, and served until April 27, 1918, 
for which he received, under the order of the District Court dated 
August 4, 1913, $2,000 per month commencing July, 1913, to be re- 
ceived on account, with the liberty on his discharge to apply for 
further compensation. When he resigned, a gênerai order was en- 
tered, on April 27, 1918, allowing him an additional compensation of 
$100,000. That gênerai order was amended by order of April 22, 
1919, as follows : 

£=>Foi oUier cases see eame toplc & KEY-NX7MBER in ail Key-Numbered Digesta & Indexas 
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That sald services of sald William J. Jackson as receiver were rendered 
continuously from May 27, 1913, to and Includlng April 27, 1918, and.the com- 
pensation therefor now allowed was earned and accrued as foUows: In the 
year 1913, $12,144.85; in the year 1914, $20,334.26; in the year 1915, $20,- 
334.26; in the year 1916, $20,334.26; in the year 1917, $20,334.26; in the 
year 1918, $6,518.11. 

That amendment was entered as of April 27, 1918. The pétition 
for the amended order was filed and the order made long after the 
tax was assessed. The government was not a party thereto. 

Plaintifï cites section 206 of the Revenue Law of 1918 (Comp. St. 
Ann. Supp. 1919, § 6336%dd) as a basis for his contention, and says : 

"If that section cannot reasonably be applled to such a case as that of plaln- 
tiff, we ask to what sort of a case it does apply?" 

Article 1641 of Treasury Department régulation 45, under the 
Revenue Act of 1918, says that section 206 refers to other and wholly 
différent matters, and this interprétation is supported, and in the 
opinion of the court conclusively, by sections 201 and 205 of the same 
act (sections ôSSôy^h, 6336%d), in the former of which direct référ- 
ence is made to said section 206. After specifying in détail what 
the gross income includes, section 213 (section 6336%ff) provides: 

The amount of ail such Items shall be included in the gross Income for the 
taxable year in whIch received by the taxpayer, unless, under methods of ae- 
counting permltted under subdivision (b) of section 212, any such amounts are 
to be properly accounted for as of a différent perlod. 

Subdivision (b) of section 212 (section 6336i^f) provides: 

The net income shall be computed upon the basIs of taxpayer's annual ac- 
counting period * * * in accordance with the method of accounting regu- 
larly employed in keeping the books of such taxpayer. 

Plaintiff kept no books, so that clause does not apply. It further 
provides that — 

If no such method of accounting has been so employed, or if the method 
employed does not clearly reflect the income, the computation shall be made 
upon such basis and in such manner as in the opinion of the Commissioner 
does clearly reflect the income. 

The only language which might apply to plaintiff is — 
If no such method of accounting has been so employed • • • computa- 
tion shall be made upon such basIs and in such manner as in the opinion of 
the Commissioner does clearly reflect the income. 

This seems to leave the burden upon the plaintiff hère to show that 
the method of accounting insisted upon by him has been prescribed 
as a basis by the commissioner. Article 52 of régulations 45 provides : 

Gains, profita, and income are to be included In the gross income for the tax- 
able year in which they are received by the taxpayer, unless they are in- 
cluded when they accrue to him in accordance with the approved method 
of accounting followed by him. 

Article 32 of said régulations 45 states : 

Where no détermination of compensation is had untll the completlon of the 
services, the amount received is income for the calendar year of its déter- 
mination. 

The demurrer is sustained. 
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ELUCOTT MACHINE CORPORATION v. VOGT BROS. MFG. CO. 

(District Court, W. D. Kentucky. February 21, 1920.) 

1. Appeal and error "^='361(5) — Right to writ of error must be passed o» 

when question raised. 

Under section 1 of mie 13 of the Circuit Court of Appeals for the 
Sixth Circuit (202 Fed. viii, 118 C. C. A. viii), authorlzlng District Judges 
to allow writs of error, when objection to sucli allowance is made on the 
ground that the tlme therefor bas expired, the question must be passed on 
by the District Judge. 

2. Courts '^=354 — Signing judgment on separate paper, and not on order book, 

sufBcient eonfomiity to state practice. 

Signing of judgment on a separate paper handed to the clerk for entry 
In the order book conforms to the Kentucky practice "as near as may be,'' 
as required by Rev. St. § 914 (Comp. St. § 1537), without signing the entry 
on the order book, in view of the Impractlcabllity of signing the order 
books kept at the différent places at whlch court is held, and also in view 
of section 918 (section 1544), authorizlng District Courts to make rules 
regulating their own practice. 

3. Courts •Ss'SSO — State practice, to whlch fédéral court must confomi, con- 

tained in state Code of Practice. 

In Kentucky, the practice, pleadlngs, and forms and modes of proceed- 
Ing in civil causes, to whlch fédéral courts are required to conform as 
near as may be by Kev. St. § 914 (Comp. St. § 1537), are those prescribed 
by the Kentucky Civil Code of Practice. 

4. Courts '©='854 — Statute requiring signing of proceedings by judge not bind- 

ing on fédéral courts. 

Ky. St. § 378, which is contained in a chapter devoted to the duties of 
the clerk of the court, and whlch provides that the proceedings of each 
day shall be drawn up from the minutes in a plaln, leglble m'anner and, 
after belng corrected as ordered by the- court and read in an audible volce, 
signed by the preslding judge, is not a part of the pleadlngs and practice 
in civil cases, to which the fédéral District Court is required to conform 
by Rev. St. § 914 (Comp. St. § 1537). 

5. Appeal and error '©='347(1) — ^Time for taking runs from signing of judg- 

ment, though entry subsequently signed. 

Where judgment was signed on June 3, 1919, and handed to the clerk 
for entry in the order book, but several months later the order book was 
signed by the judge as a precautionary measure, the six months after 
entry of the judgment, allowed by Act March 3, 1891, § 11 (Comp. St. | 
1647), for suing out a writ of error, ran from June 3, 1919. 

At Law. Action by the Ellicott Machine Corporation against the 
Vogt Bros. Manufacturing Company. On pétition for allowance of 
writ of error. Pétition denied. 

Judgment aiïàrmed (C. C. A.) 267 Fed. 945. 

Humphrey, Crawford, Middleton & Humphrey, of Louisville, Ky., 
for plaintiff. 

Barret, Allen & Akinson and Helm Bruce, ail of Louisville, Ky., for 
défendant. 

WALTER EVANS, District Judge. The trial of this case was 

concluded at the last March term. The jury returned its verdict on 

1 June 3, 1919, the judgment of the court thereon in the regular course 

was drawn up on a separate paper, was then signed by the j'udge and 

ig:=3Far otber cases see same topic & KEY-NUMBSR in aU Key-Numbered Digests & Indexes 
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passed to the clerk, with directions to enter it. It was then and tliere 
entered upon the order book of the court, and is as follows: 

No. 283. 

In the District Court of the United States, 
for the Western District of Kentueky. 

Elllcott Machine Corporation, Plalntlfif, v. Vogt Brothers Manufacturing Com- 
pany, Défendant. 

Judgment. 

Thls cause comlng on agaln thla day for hearlng, the jury appeared and aiso 
the parties by thelr respective counsel. The jury, after being Instructed by 
the court, retlred to thelr room to conslder of thelr verdict, and returned into 
court the followlng verdict: 

"We, the Jury, flnd for the plalntlff for the sum of $17,440.00 damages^ 
$1,532.40 advanced money. P. I. Burks, Foreman." 

Pursuant to the foregolng verdict, it is now ordered, consldered, and ad- 
judged by the court that the plaintifl, Elllcott Machine Corporation, do re- 
cover of the défendant, Vogt Brothers Manufacturing Company, the sum of 
$18,972.40, wlth interest thereon at the rate of six per cent, per annum from 
thls 8d day of June, 1919, untll pald, and thelr costs herein expended) as the 
same may be pT-operly taxed by the clerk. 

Time is given the défendant to and Including September 15, 1919, to prépare 
and tender Its blU of exceptions herein. 

June 3, 1919. Walter Evans, Judge. 

On the 15th day of September, 1919, the défendant filed its assign- 
ment of errors over the signatures of its counsel. Its closing para- 
graph was in this language : 

"Wherefore the défendant prays that the judgment of the court entere-ï 
herein on the 3d day of June, 1919, be reversed." 

It also tendered its bill of exceptions, but action upon it was post- 
poned from timè to time upon the agreement of the parties, as shown 
by orders entered of record. On January 15, 1920, the défendant, in 
a written motion filed and entered of record, asked the court "to pro- 
ceed to settle the bill of exceptions heretofore tendered herein." To 
this motion plaintifï filed objections, based upon the alleged ground 
that, the défendant having delayed more than six months from the 
date of the judgment to sue out a writ of error, the settling of the 
bill of exceptions would be futile. After much argument this ob- 
jection was overruled, as not bearing upon the mère motion to settle 
the bill, which was ail that was then before the court. The eflfect to 
be given to it when settled was not under- discussion, and was not 
for us, but for a higher tribunal. 

[1] A settlement of the bill of exceptions had not been reached, 
when, on January 27, 1920, the défendant filed a pétition asking for 
the allowance of a writ of error to the Circuit Court of Appeals. 
To this the plaintifï objected. Ordinarily a writ of error is likely to be 
granted as of course, thereby leaving the question of its jurisdiction 
to be determined by the appellate tribunal ; but the plaintifï has raised 
the question hère, thus making it necessary for us to détermine wheth- 
er the défendant has the right to the writ. This follows from section 
1 of rule 13 prescribed by the Circuit Court of Appeals of this Cir- 
cuit (202 Fed. viii, 118 C. C. A. viii) which is as follows: 
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"An appeal from or wrlt of error to a District CoTirt in the cases provided 
for in seetions""128, 129 and 130 of tlie Judicial Code approved March 3, 1911, 
may be allowed In term time or In vacation by the Circuit Justice, wherever 
acting, or by any Circuit .Tudge acting within the circuit, or by any District 
Judge acting within the district where the case was heard and authorized to 
hold court in that district; and the proper security may be taken and the 
•■itation be signed by him and he may also grant a supersedeas and stay of 
■éxecution or of proeeedings pending such a writ of error or appeal." 

The controlling statute of the United States in this situation is 
section 11 of the act approved March 3, 1891 (26 Stats. 829 [section 
-1647, 3 Comp. Stats. 1916, p. 3266]), which reads thus: 

. "No appeal or icrit of error by which any order, judgment, or decree may be 
reviewed in the Circuit Court of Appeals under the provisions of this act shall 
be taken or sued ont except within six monihs after the entry of the order, 
judgment, or decree sought to he reviewed: Provided however, That In ail 
cases in which a lesser time is now by law limited for appeals or writs of 
error such llmits of time shall apply to appeals or wrlts of error in such- cases 
taken to or sued out from the Circuit Courts of Appeals." 

This statute (the specially applicable clauses of which we hâve 
italicized) has been construed by the Suprême Court in Old Nick 
Williams Co. v. United States, 215 U. S. 541, 543, 544, 545, 30 Sup. 
Ct. 221, 54 L. Ed. 318, and its opinion and those therein referred to, 
including that of the Circuit Court of Appeals in that case (152 Fed. 
925, 82 C. C. A. 72), leave nothing to be said, except that it is explicit- 
ly ruled that the courts hâve no power to extend the time fixed by the 
statute. 

Nor may we forget that in cases like Butt v. United States (C. 
C.) 126 Fed. 794, Born v. Schneider (C. C.) 128 Fed. 179, and Thread- 
gill V. Platt (C. C.) 71 Fed. 1, it was held that a judge has no right 
to issue a writ of error after the expiration of the six months named in 
the statute, though this rule is qualified where there has been a motion 
for a new trial which consumed part of the period. 

For présent purposes the facts hère are: (1) That on June 3, 
1919, as stated by défendant in its assignment of errqrs, and as is 
Otherwise clearly shown, there was an "entry" of the judgment of the 
court made by its order in writing, signed by the judge and based 
upon the verdict of the jury then returned; (2) that no motion for a 
new trial, staying the opération of the judgment thus entered, was 
ever made, nor was any effort made otherwise to stay it ; (3) that an 
assignment of errors was.filed on September 15, 1919, as provided in 
the judgment; and (4) that the writ of error was applied for on the 
27th day of January, 1920, and at no previous time. 

Thèse undisputed facts, viewed in connection with the statute and 
judicial construction of its terms, demonstrate, prima facie, that the 
application for a writ of error should hâve been made prior to Decem- 
ber 4, 1919. That was not done. The failure to do it, considered with 
référence to the facts just stated, and those which will presently be 
mentioned, would seem clearly to bar the defendant's right to the writ. 
Notwithstanding this almost necessary resuit, the défendant, as we 
hâve seen, filed a pétition for its allowance ; and it must not be forgot 
ten that certain rights of the plaintifï may hâve matured, of which it 
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cannot lawfully or justly be deprived by any delay of the défendant 
or of the court. Nor, when the time of asking for a writ of error 
has expired, can it be arrested or called back by any order of the 
court. 215 U. S. 544, 30 Sup. Ct. 221, 54 L. Ed. 318, citing Crédit 
Co. V. Arkansas Central Railway, 128 U. S. 261, 9 Sup. Ct. 107, 32 
L. Ed. 448. Otherwise, said the court, the law which limits the time 
within which appellate proceedings can be taken would be a dead 
letter. Meantime, as we hâve seen, on the ISth of September, 1919, 
the défendant filed its bill of exceptions to what had taken place at 
the trial, and on January 15, 1920, in a written motion, had asked the 
court "to proceed to settle the bill of exceptions heretofore tendered 
herein." 

The argument upon plaintifï's objections to settling the bill of ex- 
ceptions took a very wide range, extending, not only to the question 
of the futility of settling the bill of exceptions, but to the time in 
which a writ of error might be allowed, including a discussion of the 
effect of the statement, then in that way only and for the first time 
made, that the judge had not signed on the order book the record of 
the proceedings of June 3, 1919. This argument took place on Jan- 
uary 20, 1920. After considération, the court, while overruling, upon 
the grounds indicated, the objection made to settling the bill of excep- 
tions, contemplated the possibility that the plaintifï might désire to 
sue out a writ of fieri facias to enforce collection of its judgment, 
entry of which had been made on June 3, 1919, and might, in such 
event, be embarrassed by the contention that the record of that day's 
proceedings had not been signed on the order book by the judge. To 
provide against delays or other possible embarrassments on a mère 
collatéral contingency or issue like that, in the event of a proceeding 
to enjoin the exécution of such a writ, and for no other reason, the 
judge, as then explained, made and signed the following entry on the 
order book, viz. : 

"For spécial reasons the record of the proceedings of June 3, 1919, Is signed 
this January 22, 1920." 

In doing this upon thèse spécial reasons the court in no way intend- 
ed to disregard or to set aside its unwritten rule, adopted in April, 
1899, and acted upon ever since, not to sign on the order book the rec-t 
ord of the proceedings of each day. This construction of the law and 
this course were decided upon after careful considération, and hâve 
been adhered to ever since. No case taken in the meantime from this 
to a higher court has ever been based upon any condition' of the record 
which did not conform to that construction. AU entries upon what 
the Kentucky practice generally calls the order book are made under 
the court's directions. They constitute its records of ail its proceed- 
ings. Those records are in the custody of the clerk, and must be and 
are regarded as authentic, and open to everybody interested, and the 
rule of the court in respect to not signing the record of each day's 
proceedings is known to ail who are presumed to kpow or to hâve no- 
tice of the public records of the courts. This is the first instance in 
which the rule of the court in this respect has been called in question 
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in the nearly 21 years of its existence. In this instance the question 
has been raised only in the way indicated, viz., in an argument on 
a motion to settle a bill of exceptions, and which argument spread 
over to objections to granting a writ of error as out of time. 

In view of that discussion, it becomes appropriate to vindicate the 
authenticity of the whole body of our records by stating our con- 
struction in 1899 of the law in respect to signing our records on the 
order books and the grounds upon which that construction is based, 
for, as is well known, no fédéral Statute in terms requires it, nor did 
any practice at common law do so. 

Previous to April, 1899, four différent places had been designated 
by law for holding terms of the District and Circuit Courts of the 
United States in the District of Kentucky, namely, Louisville, Cov- 
ington, Frankfort, and Paducah, each located many miles from the 
other. Each of thèse had a separate clerk and a separate clerk's 
office. AU of the four were presided over by a single judge, and the 
terms were continuons from the beginning of one to the beginning of 
another at each of the places named. Business might be done at each 
on each day, and in fact was largely so done, and the judge, at which- 
ever of thèse places he might be, could properly direct the entry of 
orders or judgments at any of the other places, because he was in 
the district and not disabled by being out of it. For this and other 
reasons equally cogent, and in view of the impossibility at the close 
of each day's work of drawing up, entering, and signing the day's 
proceedings on ail the order books, it was obviously absurd to at- 
tempt anything of the kind, and especially as there was as much obli- 
gation to sign on the order bock the record of each day's proceedings 
at each and ail of the four places referred to as there was to sign it 
at any one of them. When the judge was présent at thèse several 
places, holding terms, the business of each day was large, and many 
times it was not possible for the clerk to get ail the appropriate en- 
tries made on the order book during the day, or at any time before 
the judge would be compelled to leave that place for some other at 
which work was to be done. It would hâve kept the court's order 
book at each of those cities in constant journeyings to the judge. Only 
an aéroplane service could hâve met the requirements of such a sit- 
uation, and none was at our command. 

[2] The situation thus confronting us in April, 1899, demanded a 
careful considération of ail applicable provisions of law. The resuit 
of this was a construction then made that the course then determined 
upon and ever since pursued was and is as "near as may be" in con- 
f ormity with the Kentucky "practice, pleadings, and f orms and modes 
of proceeding" in civil causes, as thèse words are properly construed; 
absolute conformity in many respects being entirely impossible or 
impracticable. That was ail we were required to do under any rea- 
sonable or practicable construction of those laws, and furthermore 
was subject to.our power under the last clause of section 918 of the 
Revised Statutes (Çomp. St. § 1544), hereinafter set out. That course 
thus determined upon has been followed ever since, as the records 
show, and as ail must be presumed to know. It requires always the 
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previous signing by the judge of the judgments entered; that signature 
being put upon the judgment as drawn up on a separate paper, whicb 
paper, thus signed, was then passed to the clerk by the judge, to be 
entered on the order book. That paper is filed with the other papers 
in the case, and thereafter remains a part of the record therein, show- 
ing to ail the exact situation with respect thereto. 

However, since our construction of the statutes, we hâve had a habit 
of formally signing afterwards the record of the proceedings of the 
last day of each term at each place where they were held. This was 
not required, but it was not regarded as inappropriate to do this, as 
it was suggestive of a formai rounding eut and winding up of ail the 
entries that had been made during the entire term by the judge who 
signed. 

On July 1, 1901, Kentucky was divided into two districts, but that 
division did not change the situation nor our course under our con- 
struction of its requirements, as there were still, in our district, four 
widely separated places, in each of which two continuous tenus of 
court were held in each year, viz., Louisville, Paducah, Owensboro, 
and Bowling Green, at each of which was a clerk's office in charge 
of a deputy of the clerk at Louisville. 

Section 914 of the United States Statutes at Large, vol. 17, p. 197 
(section 1537, Comp. Stats. 1916, vol. 3, p. 2912), is and has long 
been in the f oUowing language : 

"The practlce, pleadings, and forms and modes of proceeding In civil causes, 
other than equity and admiralty causes, in the [Circuit and] District Courts, 
shall conform, as near as may be, to the practlce, pleadings, and forms and 
modes of proceeding existing at the time In like causes in the courts of record 
of the state within which such [Circuit or] District Courts are held, any rule 
of court to the contrary notwlthstandlng." 

Undoubtedly this section provides substantial rights for the liti- 
gants upon both sides of an action at law. That gênerai proposition 
probably has never been questioned, though sometimes the courts may. 
difïer as to what the practice and modes of proceeding of a particular 
state may be ; but, when they are ascertained, the resuit is cared for, 
as near as may be, by the statute just cited, and known as the Con- 
formity Act, as modified by section 918. 

[3] Our view in this connection explicitly was and still is that the 
"practice, pleadings, and forms and modes of proceeding" in civil ac- 
tions in Kentucky are those prescribed by the Kentucky Code of Prac- 
tice. But in any event the court should construe section 914, R. S., 
in connection with section 918, R. S., which is as follows: 

"Sec. 918. The several » ♦ • District Courts may, from tlme to tlme,, 
and in any manner not inconsistent with any law of the United States, or with 
any rule prescribed by the Suprême Court under the preceding section, make 
rules and orders dlrecting the returning of wrlts and processes, the fillng of 
pleadings, the taklng of rules, the enterlng and making up of Judgments by de- 
fault, and other matters in vacation, and otherwise regulate their own prac- 
tice as may be necessary or convenient for the advancement of justice and the 
prévention of delays in proceedings." 

See Atchison, etc., Ce. v. Hamble, 177 Fed. 644, 652, 101 C. C. A. 
270; Van Doren v. Pennsylvania R. R., 93 Fed. 260, 269, 35 C. C. A., 
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282; Importers', etc., Bank v. Lyons (C. C.) 134 Fed. 510, 572 j 
Ewing V. Burnham (C. C.) 74 Fed. 384, 385. As to the principle 
which applies to and upholds as binding a long-established practice, 
even if no written rule of the court has been formulated, see Détroit 
Heating & Lighting Co. v. Kemp (C. C.) 182 Fed. 847. 

The rule we adopted, as stated, in 1899, and which has ever since 
been followed, would quite fuUy meet the intention of the statutes, 
and at the same time would as adequately authenticate our judgments 
as would any signing of the record of the day's proceedings on the or- 
der book; such authentication at last being the essential resuit to 
be obtained. That the judgment in this case was adequately authenti- 
cated is clearly shown by the statement of the défendant in the last 
sentence of its assignment of errors, which we hâve already copied; 
and, indeed, this circumstance, coupled with the fact that pursuant 
to its requirements the défendant filed its assignment of errors and 
tendered its bill of exceptions on September 15, 1919, might well be 
construed as a waiver by it of the objections it now urges. 

The présent Code of Practice of Kentucky has been in force since 
January 1, 1877, as provided in its last section, namely, section 839. 
A careful, but brief, analysis of the provisions of the Code becomes 
most important, inasmuch as it will accurately develop the exact situ- 
ation and bring into view the précise questions to be determined. 

At the outset, in title 1 it recognizes the distinction between common- 
law actions and équitable actions. The first are ordinary actions, and 
the second équitable actions, though both are called "civil actions." 
in section 4, embraced in title 2, it provides that there shall be but one 
form of civil action. Title 3 prescribes who shall be made parties to 
such actions; title 4 régulâtes the manner of commencing a civil ac- 
tion by the filing of a pétition, stating the facts, and also régulâtes 
the manner of issuing and serving process ; title 5 régulâtes the venue 
of civil actions; title 6 prescribes what actions may be joined; title 
7 régulâtes the pleadings and the rules applicable thereto; title 8 
provides for provisional remédies, that is, attachments, injunctions, 
etc. ; and title 9 prescribes the rules for the trial of civil a.ctions, 
namely, jury trials in common-law actions, and trial by the court 
of equity cases. Section 368, embraced in title 9, reads thus : 

"A judgment is a final détermination of a rlght of a party in an action or 
proceedlng." 

Section 384 is as f oUows : 

"After a jury trial, the elerk shall enter judgment In eonformlty to the 
verdict, unless it be spécial as to one or more questions of fact, or unless the 
court reserve the case for considération." 

Section 390 régulâtes the manner of entry of such judgment on the 
record in this language : 

"The judgment must be entered on the order book and specify clearly the 
relief granted or other détermination of the action." 

Finally section 838 in unambiguous terms déclares that: 

"The provisions of this Code shall regulate pleadings and practice In civil 
cases commenced hereafter in courts which now exist, or [which] may hère- 
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after be created; and. as to such cases, laws within the purview of those 
provisions are repealed ; and thls repeal does not revive any law v^hlch may 
hâve been repealed by laws which are hereby repealed." 

In short, the Code of Practice of this state, in express and unmis- 
takable terms, régulâtes the practice, pleadings, and modes of pro- 
ceeding in a common-law action from its commencement to its termi- 
nation by the entry of the judgment on the order book of the trial 
court, as directed by sections 384, 390. The practice and proceedings 
thus prescribed, not only fully regulate that practice, but hâve con- 
tinuously done so without change since January 1, 1877. 

True, the words "forms and modes of proceeding" are not found in 
that collocation in section 838 of the Kentucky Code, but necessarily 
they are included in ail that is meant by the phrase "regulate pleadings 
and practice in civil actions," prescribed in that section. Those 
words are ample to meet the provisions of section 914, R. S., though 
that section uses words sufficiently gênerai to reach ail the forms of 
expression that might be used in the Codes of the many states of 
the Union. 

The Kentucky Code of Practice in no way requires the state court 
judges to sign each day's proceedings, though it may be remarked that 
the Code of Practice of Louisiana did require such action, and hence 
the décision of the Suprême Court in Yznaga v. Harrison, 93 U. S. 
233-235, 23 L. Ed. 892. That requirement of the Code of Practice of 
Louisiana apparently was overlooked by the District Court in that 
case with the resuit that its judgment was reversed by the Suprême 
Court. That was the précise case decided by the Suprême Court,. and 
the well-established maxim is that the language of the court's opinion 
in that case must be limited to the very case under discussion. See 
Pollock V. Farmers' Loan & Trust Co., 157 U. S. 574, 15 Sup. Ct. 
673, 39 L. Ed. 759, where référence was made to the opinion of Chief 
Justice Marshall in Cohen v. Virginia, 6 Wheat. 264, 399, 5 L. Ed. 
257. 

Practically the same propositions apply to the case of Morrison v. 
Bernards Township (C. C.) 35 Fed. 400, 402. At the time of that 
décision the state of New Jersey had no Code of Practice by that name, 
but had statutory provisions intended to cover exactly the same field. 
Those provisions were made in the act approved March 27, 1874 
(Rev. St. 1874, p. 594), which specifically and in terms regulated the 
practice in the courts of law — those provisions being a codification of 
numerous statutes previously enacted regulating practice in those 
courts. Thus it will be seen that thèse provisions were in eflfect the 
New Jersey Code of Practice, though not so called. Hence thèse 
statutory provisions in New Jersey were the précise équivalent of a 
Code of Practice, and were so intended. Included in this System of 
practice thus created was one provision which required the judge to 
approve and sign the record of the proceedings on the order book. 

[4] In Kentucky, however, the Législature found it wise to meet 
and provide for certain conditions other than those relating to "plead- 
ings and practice in civil cases" which were fully regulated by the 
Code of Practice, and to that end it devoted one entire chapter (the 
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twenty-first) of the Kentucky Statutes, containing 17 sections (372 to 
388, inclusive) to prescribing, generally, the duties of the clerks of the 
various courts. An analysis of its various sections rtiay elucidate the 
proposition before us, and certainly will show that it relates, for the 
most part, to matters entirely outside of lawsuits of any kind. 

Section 372 requires every clerk to take an oath in the form therein 
prescribed. Section 373 prescribes the form of bond each clerk is 
to give. Section 374 requires each clerk to deliver to his successor 
the records of his office. Section 375 requires a record to be made 
of exécutions issued and the returns thereon. Section 376 requires 
a record of thèse matters to be kept by every clerk. Section 377 
forbids the clerk of an inferior court to take the records of his court 
outside of his county, with certain specified exceptions to that rule. 
Section 378 provides that — 

"The proeeedings of each day shall be drawn up by the clerk from his min- 
utes in a plain, legible manner, which, after being corrected as ordered by the 
court, and read in an audible voice, shall be signed by the presiding judge."^ 

Section 379 requires every clerk to indorse certain memoranda on 
the inner envelope to be filed with the papers. Section 380 authorizes 
the clerk to administer certain oaths. Section 381 makes it his duty 
to issue subpœnas under certain circumstances. Section 382 requires 
him to certify and affix the seal of his office to soldîers' claims on 
the government in certain circumstances. Section 383 requires clerks 
to enter witness fées on the proper book with the taxation of costs. 
Section 384 requires the clerk of one of the courts without unrea- 
sonable delay to discharge certain duties with respect to the tax books. 
Section 385 requires the clerk to make a report of suits and indict- 
ments. Section 386 requires him to keep a gênerai index. Section 
387 provides that — ^. 

"The failure of a clerk to discharge the duties, or any of them, required by 
law, shall, in addition to any other penalty imposed, be a contempt of court, 
and may be punished accordlngly." 

Section 388 authorizes the clerk to procure the books needed for his 
office, and prescribes how payment therefor shall be made. 

This analysis, bringing into close view ail the provisions of the 
chapter, unmistakably shows that it was the intention of the Légis- 
lature to regulate, in some détail, the personal duties of the clerk in 
the administration of the aiïairs of his office and nothing else, though 
in one respect that administration by the clerk was required to be 
verified by the signature of the judge, and to this extent it regulated 
the administration by the judge of certain of the duties of his office 
also. Thèse provisions were not to regulate the proeeedings in liti- 
gation between parties. They were not prescribed by the Code of 

^The substance of this législation bas been on the statute books of Kentucky 
for nearly a century. Its history makes Its purposes altogether clear. It had 
its origin in the exposure of the acts of clerks who had committed serious 
frauds or at least wrongs which were the subjects of judicial condamnation in 
cases like Commonwealth v. Chambers, 1 J. J. Marsh. 108, and others which 
mlght be dted. 
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Practice, but were régulations to be observed by the clerk in doing 
his work, and to secure the correctness of that work the minutes of the 
court's records as kept by him were required to be written out, read in 
an audible voice, and signed by the judge on the order bock. If the 
latter was net done, the record was not verified, and counted for 
nothing as part of the state court's records. This requirement was 
entirely outside of anything with which the parties had to do in prac- 
ticing their cases. In other words, it was entirely outside of the 
practice and proceedings in a case inter partes. The parties to the 
action would hâve no control over thèse things. Our view was and 
clearly is that thèse provisions are not and were not intended to be 
embraced in the Code of Practice, which régulâtes the "practice and 
pleadings in civil cases," as between the parties thereto, within the 
contemplation of section 914, R. S. 

It may serve to make the matter clearer if we analyze section 378, 
regulating in one respect the officiai conduct of the clerks. That 
section provides (1) that the proceedings of each day shall be drawn 
up by the clerk from his minutes, (2) in a plain, legible manner, (3) 
and after being corrected as ordered by the court, must (4) be read 
in an audible voice, and then (5) be signed by the presiding' judge. Is 
it not obvious that this section was meant to secure the proper dis- 
charge by the clerk of his duties as'such? Would the proceedings be 
void if the handwriting of the clerk was not plain and legible, or if 
the minutes were not read in an audible voice ? 

Manifestly thèse were not requirements that aflfected anything ex- 
cept the clerk's work, which, as such, must come up to the prescribed 
standard, and then be authenticated by the judge's signature by 
which the clerk's work was approved. This, we may repeat, illustrâtes 
strongly the proposition that none of the requirements of that section 
were intended to do anything except to secure the due administration 
by the clerk of .the duties of his office and the vérification of that fact 
by the judge's signature. After the clerk had discharged his duty 
the signature of the judge authenticated the fact. 

In many cases in Kentucky, in construing section 378 of the Ken- 
tucky Sta tûtes, it has been held that unless the presiding judge signs 
the record of the day's proceedings as drawn up by the clerk, includ- 
ing the judgments in any cases heard, ail that was done on that day 
becomes inefïective and cannot be enforced. This is because that 
section, being a positive law of the state, and as construed by her courts, 
explicitly requires that course to be pursued by her judges and her 
clerks. But that provision of the law of the state has no force, as 
a law of the United States, unless the duty of the judge to sign the 
record of the entire day's proceedings comes fairly and properly 
within the terms of section 914 of the Revised Statutes of the United 
States as parts of the "practice and pleadings in civil actions" pre- 
scribed by the law of Kentucky. We hâve shown that that is not the 
case, because those matters are fully regulated by the Code of Prac- 
tice from the commencement of the action to its close. This being so, 
its provisions were not intended to be afïected by section 378 of the 
Kentucky Statutes which had référence to entirely différent mat- 
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ters, namely, the personal conduct of the clerk and judge in re- 
cording and signing the record of the entire proceedings of the 
day, and not to tiieir conduct in the trial of any given case. 

At this point it may be observed that a most suggestive analogy is 
afforded by the thoroughly established rule in the fédéral courts that 
a judge in his personal administration of the duties of his office is 
not bound by any law of the state in which he sits, because that work 
of the judge does not corne within the purview of the provisions of 
section 914. This gênerai rule, especially as it regards the manner of 
charging juries (for example), has been announced in many cases. 
Lincoln v. Power, 151 U. S. 436, 442, 443, 14 Sup. Ct. 387, 38 L. 
Ed. 224; Nudd v. Burrows, 91 U. S. 426, 23 L. Ed. 286; Indianapo- 
lis, etc., R. R. V. Horst, 93 U. S. 291, 23 L. Ed. 898. 

Of course, if section 378 of the Kentucky Statutes had come with- 
in the purview of section 838 of the Kentucky Code of Practice (as 
did the Code provisions in Louisiana and New Jersey in the cases 
already referred to) it might possibly be différent. But for reasons 
deemed sufficient by the Législature, section 378 of the Kentucky 
Statutes was a separate and independent enactment to meet an en- 
tirely différent need. It clearly was no part of the practice and plead- 
ings of the parties to a civil action. 

[5] After very careful considefation we hâve reached the conclu- 
sion that the period of six months from the entry, on June 3, 1919, 
of the judgment herein expired with December 3, 1919, and that the 
subséquent signing on January 22, 1920, on the order book of the 
court, of the record of the proceedings of June 3, 1919, upon the 
spécial reasons stated therefor, in no way changed the rights of either 
of the parties. 

It is neither our habit nor our désire at any time to prevent appel- 
late proceedings upon our judgments, but in this instance we are left 
no alternative but to deny the writ of error sought by .defendant's pé- 
tition therefor, and accordingly that is donc. 
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ELLICOTT MACHINE CORPORATION \. VOGT BROS. MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. May 4, 1920.) 

1. Courts <S=354 — Judgment not invalld because not entered in conformity 

with State practice. 

Under a long-continued and well-understood practice of a fédéral court 
In Kentucky for the judge to approve and sign judgments and orders for 
entry by the clerk, and to slgn the journal cnly at the close of the term, 
usually kept open untll the beglnnlng of the next term, a judgment so sign- 
ed and entered held valld and effective from the date of its entry, not- 
withstanding Ky. St. 8 378, which requlres each day's proceedlngs to be 
signed by the judge, and under whlch, as construed by the state Court of 
Appeals, there Is no valid judgment untll the journal, or "order book," is 
signed by the Judge. 

2. Courts <&==>339 — Confomiity statute does not apply to mairner of keeping 

aod signing record. 

Conformity statute (Rev. St. § 914 [Comp. St. § 1537]), which requlres 
fédéral courts to conform "as near as may be" to the state practice, does 
not apply to the manner In whlch a judge shall perform his Personal 
duties, and where, because of the number of terms a judge is required to 
hold in his district at différent places, it is necessary or expédient for the 
prompt dispatch of business, it is within his discrétion to keep one term 
open untll the beglnnlng of the next at the same place, and to slgn the 
journal only at the close of the term, although a state statute requires 
that It be signed each day. 

Application for Allowance of Writ of Error to the District Court, 
of the United States for the Western District of Kentucky; Walter 
Evans, Judge. 

Action at law by the Ellicott Machine Corporation against the Vogt 
Brothers Manufacturing Company. Judgment for plaintiff, defend- 
ant's application fcu" writ of error denied by trial court (267 Fed. 934), 
and défendant applies to the Circuit Court of Appeals for allowance 
of writ of error. Allowance refused. 

Writ of error, certiorari, and mandamus denied 254 U. S. , 41 

Sup. Ct. 8, 64 h. Ed. — . 

Alex P. Humphrey and Humphrey, Crawford & Middieton, ail of 
Louisville, Ky., and Piper, Carey & Hall, of Baltimore, Md., for plain- 
tiff. 

Helm Bruce and Alex. G. Barrett, both of Louisville, Ky., for de- 
fendant. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. [1] A judgment having been rendered 
in favor of the Ellicott Company and against the Vogt Company, by 
the United States District Court for tHe Western District of Kentucky, 
and the District Judge having refused to allow a writ of error (267 Fed. 
934), application is now made to this court therefor. It appears that 
the case was tried by jury, which rendered judgment for plaintiff on 
June 3, 1919. On the Scune day, a complète judgment in due form 
was written out, signed by the District Judge, and filed with the clerk, 
as part of the files in the case. Thereupon, and upon the same day, 

®=9For otber cases aee same toplc & KEY-NUMBEK in aU Key-Numbered Digests & Indexes 
267 F.— 60 
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the clerk entered the judgment at length upon the journal of the court, 
called, in Kentucky, the "Order Book," but did not (as we infer from 
the record) copy the signature of the judge. At the end of the then 
current term, and under date of October 11, 1919, immediately after 
the entry of the adjoumment of the term, there appears upon the 
order book the signature of the District Judge. Upon the face of the 
judgment record of June 3d, there is aiso f ound the indor sèment : 

"For spécial reasons, the record of the proceedlngs of June 3, 1919, is signed 
thls January 22, 1920. Walter Evans, Judge." 

While the parties were engaged in the settlement of a bill of ex- 
ceptions, the period of 6 months from and after June 3, 1919, ex- 
pired. Thereafter the application for allowance of writ of error was 
made to the District Judge, and was denied by him, because he thought 
the application was too ïate under section 11 of the Circuit Court of 
Appeals Act (section 1647, U. S. Comp. St. 1916). Obviously he 
was right, unless for the effect of the further facts now to be stated. 
Section 378 of the Kentucky Statutes is as foUows : 

"The proceedings of each day shall be drawn up by the clerk from his 
minutes In a' plaln, legible manner, whlch, after being corrected as ordered by 
the court, and read In an audible voice, shall be signed by the presidlng judge." 

Construing this statute, the Court of Appeals of Kentucky has held 
that, giving due effect thereto, there is no valid judgment in existence 
until the day on which the judgment is signed by the judge on the 
order book. Ewell v. Jackson, 129 Ky. 214, 110 S. W. 860; Far- 
ris V. Matthews, 149 Ky. 455, 149 S. W. 896; Interstate Co. v. Far- 
ris, 159 Ky. 820, 169 S. W. 535. It is said that the effect of the 
familiar provisions of the Conformity Act (section 914, R. S. ; section 
1537, U. S. Comp. St. 1916) is to carry over into the court below the 
Kentucky statute as interpreted in thèse décisions, with the resuit that 
no valid judgment ever existed until October 11, 1919, or, more prob- 
ably, until JanUary 22, 1920, and that, since the application for writ 
of error was within 6 months after the earlier of thèse dates, it should 
hâve been allowed. 

A situation at least superfîcially similar arose in Del Valle v. Har- 
rison, 93 U. S. 233, 23 L. Ed. 892, in which it was held that no valid 
judgment existed in the District Court of Louisiana until it had been 
signed by the judge as required by the Louisiana Code (Code Prac. 
art. 546)- If this decison is rightly applicable to the facts and circum- 
stances hère existing, the writ of error must be allowed. 

It should be stated that Tennessee bas a statute (sections 5852, 
subd. 5, and 5913 of Shan. Code of 1917-18) very similar to the above- 
quoted statute of Kentucky, although we do not find that it has been 
construed by the Suprême Court of Tennessee, and that, as we learn 
by inquiring of the District Judges, neither in Kentucky nor in Ten- 
nessee, for 20 years or more, has any judgment been signed by the 
judge upon the order book or journal of the court at the time of its 
rendition or thereafter, save as a signature sometimes made at the 
close of the term might take effect upon ail judgments rendered dur- 
ing the term. In each of the districts in each of thèse two states, the 
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law requires sessions of the court to be held at least twice a year in each 
of from three to seven places scattered through the district. The 
practice has been universally to hold each term open at each place until 
the beginning of the next term. It has also been the practice, in every 
case where a judgment or order became ripe for entry after the judge 
had finished actual hearings and gone to another place, for him to 
authenticate by his signature a draft of the proper judgment entry or 
order and send it by mail to the clerk at the place of holding court, 
whereupon it was entered by the clerk and considered and treated as 
taking effect from the day of such entry. The gênerai practice has 
been approved by the Suprême Court, but without référence to the 
point now involved. U. S. v. Finnell, 185 U. S. 236, 22 Sup. Ct. 
633, 46 L. Ed. 890. It is clear that to sustain the contention of the 
applicants for this writ will, in one or perhaps both of thèse states, 
overturn a long-settled practice, and — as it would seem — invalidate 
ail the law judgments and orders which hâve been entered in at least 
the Kentucky fédéral districts. This situation admonishes us that the 
Del Valle Case should be most carefully considered, before it is so 
applied as to hâve this effect. 

With more spécifie référence to the practice in the district now im- 
mediately involved, the District Judge, in his mémorandum, states that, 
upon his appointment, in 1899, he found himself confronted with the 
necessity of holding two terms each year in four différent places; 
that it was often impracticable to hâve the order books ready for sig- 
nature before he was compelled to leave for business at some other 
place in the district ; that, in order to prevent delays, it was found to 
be necessary to keep each term of court open at each place until the 
next term there began ; that it was not f easible to be continually send- 
ing the order books to him for his signature at whatever part of the 
district he might be; and that, after careful considération of the 
subject-matter, he adopted, and has ever since pursued, the practice 
by which each judgment and order at law, which is to appear upon 
the order book, is written out upon a separate paper, and, when ap- 
proved as to form, is signed by him. In so far as thèse matters are 
ready for entry from day to day while the judge remains at this place, 
they are handed to the clerk to file as a part of the record in the case, 
and are, by the clerk, transcribed upon the order book. Those which 
are not ready when the session at that place is suspended are there- 
after in the same way approved and signed by the judge, sent by mail 
to the clerk, and by him filed and entered. This practice was not cov- 
ered by any printed or published rule, but it-was followed without 
exception, and has been familar to, and understood by, ail counsel 
practicing in the court, and its propriety and sufficiency hâve never 
been in any way questioned. 

[2] We do not find that the Del Valle Case has ever been cited or 
applied by the Suprême or any fédéral court. In view of the fact that 
the Louisiana statute related to an act to be performed by the judge, 
and as it has now corne to be the settled rule of the fédéral courts that 
the conformity statute does not apply to the manner in which the judge 
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shall perform his personal duties on the bench,^ nor at ail to appellate 
or review proceedings," but only to the manner in which the parties 
shall bring the case to issue and to trial,* or to substantial rights 
which the state statute gives to a party,* it is suggested that the Del 
Valle Case, if originally intended to rest upon its construction of the 
Conformity Act.must be considered, to that exlent, overruled; but we 
find no necessity for considering this' question. Section 914 of the 
Revised Statutes directs that the state practice shall be followed by 
the fédéral courts as near as may be, any rule of the fédéral court 
notwithstanding. Revised Statutes, § 918 (section 1544, U. S. Comp. 
St. 1916), expressly grants to the fédéral trial courts power to 
make rules to "regulatie their own practice as may be necessary or con- 
venient for the advancement of justice and the prévention of delays 
in proceedings." There seems no way of reconciling thèse seemingly 
inconsistent provisions, unless through the effect of the "as near as 
may be" clause. There is ample room to say that where, in the judg- 
ment of the fédéral nisi prius court, the adoption of a particular prac- 
tice is necessary or convenient to meet the particular needs of that 
court, and when there is reasonable basis for that judgment, the "as 
near as may be" clause will take efïect, précise conformity will not 
be required, and the particular fédéral practice or rule will prevail. 
This seems to be the conclusion reached in Shepard v. Adams, 168 
U. S. 618, 623-627, 18 Sup. Ct. 214, 42 L. Ed. 602. The substance of 
the décision is thus stated : 

"We think it Is sufficiently made to appear, by thèse citations from the stat- 
utes, that while it was the purpose of Congress to bring about a gênerai uni- 
formity in fédéral and state proceedings in civil cases • * * yet that it 
was also the Intention to reach such unlformity often largely through the dis- 
crétion of the fédéral courts, exorcised in the form of gênerai rules, adopted 
from time to tlme, and so regulating their own practice as may be necessary 

iNudd V. Burrows, 91 U. S. 426, 441, 23 L. Ed. 286, charge to jury ; Indiana- 
polis Co. V. Horst, 93 U. S. 291, 23 L. Ed. 898, flndings by jury; Lincoln v. 
Power, 151 U. S. 436, 14 Sup. Ct. 387, 38 L. Ed. 224, charge to jury ; Mutual 
Ass'n V. Barry, 131 U. S. 100, 119, 9 Sup. Ct. 755, 33 L. Ed. 60, and Grimes Oo. 
V. Malcolm, 164 U. S. 483, 491, 17 Sup. Ct. 158, 41 L. Ed. 524, spécial verdicts ; 
Western Union v. Burgess (C. 0. A. 6) 108 Fed. 26, 32, 47 0. C. A. 168, charge 
to jury; Insurance Co. v. Friedman (C. C. A. 6) 133 Fed. 713, 726, 66 C. C. A. 
543, keeping jury together; Toledo Co. v. Reardon (C. C. A. 6) 159 Fed. 366, 
368, 86 C. C. A. 366, spécial questions; ïates v. Coke Co. (C. 0. A. 6) 221 
Fed. 603, 608, 137 C. C. A. 327, charge to jury. 

i'Newcomb v. Wood, 97 U. S. 581, 24 L. Ed. 1085, compulsory new trial ; Re 
Chateaugay Co., 128 U. S. 544, 553, 9 Sup. Ct. 150, 32 L. Ed. 608, bill of ex- 
ceptions ; St. Clair v. U. S., 154 U. S. 134, 14 Sup. Ct. 1002, 38 L. Ed. 936, taking 
exceptions ; McDonald v. Pless, 238 U. S. 264, 266, 35 Sup. Ct. 783, 59 L. Ed. 
1300, impeaching a verdict; Bristol Co. v. Boy (C. C. A. 6) 261 Fed. 297, 302, 
remittitur. 

«Re Chateaugay Co., 128 U. S. 544, 554, 9 Sup. Ct. 150, 32 L. Ed. 508, bill of 
exceptions; Insurance Co. v. Friedman (C. C. A. 6) 133 Fed. 713, 726, 66 C. 
C. A. 543. 

* Sa Win v. Kenny, 93 U. S. 289, 23 L. Ed. 926, joint liability; Equator Co. 
V. Hall, 106 U. S. 86, 1 Sup. Ct. 128, 27 L. Ed. 114; and Smale v. Mltchell, 
143 U. S. 99, 12 Sup. Ct. 353, 36 L. Ed. 90, compulsory second trial ; Barrett v. 
Virginlan Co., 250 U. S. 473, 478, 39 Sup. Ct. 540, 63 L. Ed. 1092, and Knight v, 
I. C. R. R. (G. C. A. 6) 180 Fed. 370, 103 C. C. A. 514, voluntary nonsuits. 
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or convenient for the advancement of justice and the prévention of delays In 
proeeedings." 

The subject-matter was a rule for the service of process, and since 
it was net unreasonable to think that the powers and duties given to 
and imposed upon the fédéral court by Congress could be exercised 
more conveniently by disregarding the state practice and following 
the practice of the fédéral court, the adoption of the latter plan was 
held to be justified. 

We think the présent situation is within the principle according to 
which Shepard v. Adams was decided. It cannot be material that the 
long-established and thoroughly understood practice, followed and 
observed by every one, had never been formulated and published in 
a code of rules. Congress had required that the District Judge should 
hold the court in four différent places. To be able to exercise this 
jurisdiction, and insure that the fédéral laws could be promptly exe- 
cuted wherever the aid of the court was required, it was at least con- 
venient, if not reasonably necessary, that no term of court should be 
finally closed until the next term had arrived; it would be often in- 
convénient, and sometimes impracticable, for the District Judge to 
sign the order book in open court; and the practice adopted by the 
District Judge clearly tends to "the advancement of justice and the 
prévention of delays in proeeedings," and so supports the exercise of 
the power conferred by section 918. It does not départ from that 
"as near as may be" conformity which is ail that is required by sec- 
tion 914. It is not without importance that Congress contemplâtes 
the holding of court in this district by any District Judge within the 
circuit, and District Courts in Kentucky may be, and often hâve been, 
held by judges from Michigan, Ohio, and Tennessee. If one of 
thèse judges présides at a trial in Kentucky, it is hardly to be inferred 
that the effect of the conformity statute alone can make it necessary 
for him to return to the district in order to sign the order book, if the 
judgment is to be entered after déniai of motion for new trial, or any 
other steps taken which commonly occur after the judge has finished 
his hearings and gone home. This emphasizes the thought that entire 
conformity is not practicable. 

There is no inconsistency between the Del Valle Case and our con- 
clusion that the présent case is within Shepard v. Adams. Louisiana 
then had only one place of holding the fédéral court, the city of New 
Orléans, and the judge was presumptively always présent. There 
would therefore bave been no such basis as hère existed for the adop- 
tion of a rule like the one in the court below ; and not only was this 
true, but the Louisiana District Court had adopted, as its own rule, 
the rule of the lyouisiana Code, and the Del Valle Case présents no 
possible question of reconcilement between sections 914 and 918. In 
view of Shepard v. Adams and the other cases to the same effect," 

"Indianapolis Co. v. Horst, 92 V. S. 291, 300, 23 L. Ed. 898 (no duty to follow 
Bubordlnate state rules wlilch incumber, act is to some estent only advisory) ; 
Mexican Ry. v. Pinkney, 149 U. S. 194, 207, 13 Sup. Ot. 859, 37 L. Ed. 699 (act 
leaves the fédéral courts some degree of discrétion) ; Southern Oo. v. Denton, 
146 U. S. 202, 208, 13 Sup. Ot. 44, 36 L. Ed. 912 (act not followed where it 
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we think ît right to assume that if the situation in Louisiana had jus- 
tified such a fédéral court rule as is hère involved, and if such a rule 
had been made and observed without question as to ail the judgments 
of the court for 20 years, the décision in the Del Valle Case would 
hâve been the other way. 

We conclude that the judgment below was validly rendered on 
June 3, 1919, and it follows that the application for the writ was too 
tate. Allowance is refused. 



WITHEBELL & DOBBINS CO. v. UNITED SHOB MACHINERT CO. 

(Circuit Court of Appeals, First Circuit. June 18, 1919. On Rehearing, 

NoTember 9, 1920.) 

No. 18S7. 

1. Pleading ®=>g(3) — Averment of lUegal eooibinatlon held a conelusion of 
pleader. 

Allégations of answer relative to plainttff belng an illégal combina tien 
under Anti-Trust Act July 2, 1890 (Comp. St. §§ 8820-8823, 8827-8830), 
and tlie leases of shoe machines sued on being direct and material parts of 
the combination and themselves illégal, held mère conclusions of pleader. 
3, Pleading <S=38(3) — Avenneiit of transaction in interstate commerce held 
a conclusion. 

RelatiTe to leases of shoe machlnery belng transactions in the course 
of Interstate commerce, whlch alone are made unlawful by Clayton Act 
Oet. 15, 1914, § 3 (Comp. St. § 8835c), allégation of answer merely that 
they were made In the course of such commerce is a conclusion of the 
pleader. 

3. Pleading <S=>S14(4) — Demurrer does not admit conclusions. 

A demurrer admits only facts well pleaded, and not conclusions of 
law. 

On Rehearing. 

4. Monopolies <3=>12(2) — ^Requirement of royalties on output of other ma- 

chines not prohibition of other machines. 

The requirement in a lease of shoe machlnery that the lessce shall oper- 
ate the machines to capacity llmited only by his total output, and shall 
pay a royalty on ail shoes made by him, without proof that the burden 
thereby iinposed on the manufacturer was so great as to prevent him f rom 
obtainlng machines f rom others, is not void under Acts Mass. 1907, c. 469, 
§ 1, prohiblting provision in a lease of machlnery that the lessee shall not 
use machlnery of any person other than the lessor, which Is a pénal stat- 
ute and must be strlctly construed. 

In Error to the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Action by the United Shoe Machinery Company against the With- 
erell & Dobbins Company. Demurrer to answer was sustained, and 
défendant brings error. Judgment vacated, and case remanded on re- 
hearing. 

brings conflict with approved rule of gênerai fédéral practlce) ; Chappell v. U. 
S., 160 U. S. 499, 514, 16 Sup. Ct. 397, 40 L. Ed. 510 (similar act not foUowed 
into an unnecessary and unwlse incumbrance of fédéral practlce) ; Hills v. 
Hoover, 220 U. S. 329, 336, 31 Sup. Ct. 402, 55 L. Ed. 485, Ann. Cas. 1912C, 562 
(act will not be folio wed when it defeats or Incumbers the administration of 
fédéral laws) ; McDonald v. Pless, 238 U. S. 264, 35 Sup. Ct. 783, 59 L. Ed. 
1300 (fédéral courts must adopt thelr own self-preserving ruies). 
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Richard M. Walsh, of Boston, Mass. (Danforth W. Comins, of 
Boston, Mass., on the brief), for plaintiff in error. 

Charles F. Choate, Jr., o£ Boston, Mass. (Malcolm Donald and James 
Garfield, both of Boston, Mass., on the brief), for défendant in error. 

Before BINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

BINGHAM, Circuit Judge. This is an action of contract brought 
by the United Shoe Machinery Company, a New Jersey corporation, 
against the Witherell & Dobbins Company, a Massachusetts corpora- 
tion, to recover royalties for the use of five Goodyear welt and turn 
shoe machines, model K, numbered 67, 58, 216, 628, and 740, leased by 
the plaintiff to the défendant on September 10, 1912, January 9, 1913, 
and February 25, 1913. In ail of the leases the material conditions and 
provisions are the same, and the machines leased are of the same 
model. The machines a:re patent ed, and are designed to sew the welt 
to the upper on welted boots and shoes, and to sew the sole to the 
upper oh turned boots and shoes. The patents, at the date of the leas- 
es, were and ever since hâve been owned by the plaintiff. 

In the déclaration the material conditions and provisions of the 
leases are set forth, and the leases are annexed and made a part there- 
of . It is alleged that the leases are in full force and effect ; that the 
défendant, since July 1, 1913, to and including October, 1916, bas man- 
ufactured and prepared large quantities of turn boots, shoes, and 
other footwear, the soles of which bave been sewed to the uppers by 
the use of sewing or stitching machinery ; that the défendant, although 
requested, has failed to pay the plaintiff the sum of 1 cent for each 
pair of children's boots, shoes, and other footwear, and l}4 cents for 
each pair of men's, boys,' youths*, women's and misses' boots, shoes, 
or other footwear, or any sums whatsoever, as required by its agrée- 
ments; that it has failed to comply with its agreements to use the 
macliines to their full capacity, and, instead of so doing, has, to a con- 
sidérable extent, at least, used machines obtained from others on the 
shoes which it manufactured. 

The machines were to be used in the defendant's factory at Haver- 
hill, Mass. The leases contain ihe following provisions : 

"(7) Sald machinery shall be used for no other purposes than for perform- 
ing the opérations for which it is designed in the manufacture of 'Goodyear 
Welts' and 'Goodyear Turns' made by or for the lieensee and for that pur- 
pose the lieensee shall use the said machinery to Its full capacity limlted only 
by the number of welted or turned boots, shoes and other footwear made by or 
for the lieensee. 

"(8) The lieensee until such tirae as he shall hâve redelivered ail of said 
machinerj- to the United Company as hereinafter provided shall pay to the 
"United Company the respective amounts set forth in the following schedule 
in respect to each pair of welted boots, shoes or other footwear or portions 
thereof, manufactured or prepared by or for hlm which shall bave been welted 
In whole or in part or the soles of which shall bave been in whole or in part 
attached to welts by the use of any welting or stitching or sewing machinery 
and in respect to each pair of 'turned' ttoots, shoes or other footwear, or por- 
tions thereof, manufactured or prepared by or for him, the soles of which 
hâve been sewed or attached to thelr uppers in whole or In part by the use 
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of any sewing or stitching machlnery, vlz.: [Then follows a schedule of pay- 
ments per pair.]" 

"(10) Ail payments and the guaranty In thls agreement provlded for are In- 
dépendent of and In addition to ail payments and guarantles provided for In 
any other leases or Ucenses or agreements between the United Company and 
the licensee ; provlded, however, that (excepting in so far as Is required by 
the guarantles hereln contalned in other lease and llcense agreements between 
th^ United Company and the licensee), In case under any 'Goodyear Depart- 
ment' lease and license agreement between the United Company and the licen- 
see and covering any one or more Goodyear welt and turn shoe machines, 
Goodyear universal inseam sewing machines or Goodyear outsole rapid lock- 
stitch machines, the licensee shall hâve paid to the United Company the 
amount set forth in the schedule of payments in such lease and license agree- 
ment contalned in respect to any pair of boots, shoes or other footwear, 
then the licensee shall be relieved from said payment hereunder in respect 
to that pair of boots, shoes or other footwear." 

"(12) The. lease of and license to use the said machinery may be termina ted 
either by the United Company or by the licensee at any time upon thlrty 
(30) days' notice in writing to the other of such termination. If termlnated 
by the licensee In the exercise of his right hereunder the notice of the li- 
censee to the United Company shall be accompanied by payment to the United 
Company of the amount in respect to each machine set opposite the name 
thereof in column 'II' in the foregolng schedule of machines [$150], otherwise 
such notice shall be of no efCect ; and he shall also pay in respect to ail broken 
or missing parts as hereinafter provlded. 

"(13) The United Company shall also hâve the right to termina te the lease 
of and license to use the said machines forthwith In case at any tlme any 
breach or default shall be made in the observance or performance of any of 
the conditions contalned in any other lease or license or agreement between 
the United Company and the licensee, or if the licensee shall become bank- 
rupt or insolvent or a reeeivlng order shall be made against him or he 
shall make or exécute any bill of sale, deed of trust or asslgnment for the 
beneflt of creditors, or If a sale, mortgage, lease or removal of said machin- 
ery or any part thereof shall be made or attempted, or if any dlstress, ex- 
écution or attachment be levied thereon and this notwlthstandlng that pre- 
vious instances may hâve been unnoticed, waived or condoned by the United 
Company." 

In its answer the défendant admits that it entered into the agree- 
ments of September 23, 1912, January 9, 1913, and February 25, 1913; 
that ail the machines leased thereunder were of model K, but deny'that 
the leases were of any légal force or effect. It admits that it has man- 
ufactured shoes and other footwear which hâve had their soles at- 
tached to their uppers by the use of machines not obtained from the 
plaintifï, and that it has not paid the plaintiff royalties upon such foot- 
wear, but avers that it has paid the plaintifï royalties upon ail foot- 
wear made upon machines of the plaintifï leased by it. It avers: (1) 
That the plaintifï is and at ail times during the period covered by said 
agreements has been an unlawful combination in restraint of Interstate 
trade and commerce in the manufacture and distribution of machinery 
used in the manufacture of shoes and other footwear and more es- 
pecially of bottoming shoe machinery ; that it has been and is engaged 
in an attempt to unlawfuUy monopolize, and has unlawf ully monopoliz- 
ed, the manufacture and distribution in Interstate commerce to the 
extent of 95 per cent, of ail bottoming shoe machinery, and the ma- 
chinery of the kind involved in the agreements sued upon; that said 
leases hère sued upon are a part of a System of leases whereby said 
unlawful acts stre being accomplished and said unlawful monopoly is 
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being maintained, and themselves unreasonably restrain interstate 
trade and commerce; and that by reason of the unlawful monopoly 
and attempt to monopolize, and unlawful combination hereinbefore de- 
scribed, the défendant bas been compelled to enter into the agreements 
upon which the plaintiff is hère suing, or in the alternative discon- 
tinue business. 

It further avers : (2) That the agreements are illégal and void : In 
that they are made in the course of interstate commerce and constitute 
contracta upon the condition, agreement, and understanding that the 
lessee shall not use or deal in the machinery of a competitor or com- 
petitors of the lessor, the efïect of such leases, and the agreement, un- 
derstanding, and condition governing them, being to substantially less- 
en compétition and to tend to create a monopoly in the manufacture 
and distribution in interstate commerce of shoe machinery, and more 
especially bottoming shoe machinery; and further (3) that the leases 
sued upon are leases of machinery upon the condition and provision 
that the lessee shajl not buy, lease, or use machinery of any person, 
' firm, corporation, or association other than the lessor, and are illégal 
and void, as being in contravention of chapter 469 of the Acts and 
Résolves of the Commonwealth of Massachusetts for the year 1907. 

To the defendant's answer the plaintiflF demurred and assigned the 
foUowing causes: 

"(1) Because tue answer does not set forth any légal défense to the plam- 
tifPs claim. 

"(2) If it should be proved, as the défendant clalms, that the plaintiff was 
an unlawful combination of the character described in the answer, such fact 
would not be a défense in a suit for the collection of royalties for the use of 
its machines which the défendant has agreed to pay. 

"(3) The agreements sued on are not con tracts upon the condition, agree- 
ment, or understanding that the lessee shall not use or deal in the machinery 
of a competitor, and the effect of sald agreements is not to substantially leas- 
en compétition, nor do they tend to create a monopoly. 

"(4) The agreements sued on are not contracts upon the condition or pro- 
vision that the purchaser or lessee thereof shall not buy, lease, or use machin- 
ery of any person other than the lessor." 

In the District Court the demurrer was sustained, and by agreement 
of the parties judgment was entered for the plaintiff in the sum of 
$8,315.34, subject to the defendant's right to prosecute this writ of 
error. 

[ 1 ] The first question to be considered is whether subdivision (1) 
of the answer, as hère set out, states facts sufficient to support the con- 
clusion of the pleader that the plaintifif is an unlawful combination and 
conspiracy in restraint of interstate trade and was f ormed for the pur- 
pose of monopolizing and restraining trade in violation of the act of 
July 2, 1890 (26 Stat. 209, c. 647 [Comp. St. §§ 8820-8823, 8827- 
8830]), and that the leases sued upon are constitutent parts of that 
unlawful combination and conspiracy and are therefore illégal in 
themselves. 

The most récent case in the Suprême Court, where a like question 
was considered and in which the prior décisions of that court irt Con- 
nolly V. Sewer Pipe Co., 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 679, 



954 267 FBDHRAL BBPORTEIE 

and Continental Wall Paper Co. v. Voight & Sons, 212 U. S. 227, 29 
Sup. Ct. 280, 53 L. Ed. 486, are reviewed, is Wilder Mfg. Co. v. Corn 
Products Co., 236 U. S. 169, 35 Sup. Ct. 398, 59 L. Ed. 520, Ann. Cas. 
1916A, 118. That case was an action brought by the Products Com- 
pany to recover the price of corn syrup whicn it had sold to the Wilder 
Company, and which the latter had consumed and not paid for. One 
of the grounds on which the Wilder Company def ended was that the 
Products Company had no légal existence ; that it was a combination 
composed of ail the manufacturer s of corn syrup in the United States, 
and was illegally organized with the object of controUing ail the deal- 
ings in such products, in violation of the Anti-Trust Act ; that, having 
illegally brought into one organization ail the manufacturers of corn 
syrup, it had unreasonably advanced the price of the products of its 
manufacture to the injury of the public; that, having accomplished 
this, it sought to perpetuate its monopoly by rendering it difficult or 
impossible for competitors to go into the business of producing corn 
syrup by devising a so-called profit-sharing scheme, by which it pro- 
posed to give those who purchased f rom the combination a certain per- 
centage of the amount of purchases made in one year, to be paid at the 
end of the following year, on condition that during such time they 
dealt with no one else but the combination ; and that the scheme prov- 
ed successful and deterred purchasers from buying from others at a 
less price through fear of losing the percentage which they would 
receive from the combination if they continued to make ail of their 
purchases from it alone. 

The défense there set out will be seen to be more spécifie in its 
allégations of fact than the answer hère under considération. It was 
held (1) that the contract of sale was not inherently illégal because it 
contained the condition which made payment of the proposed profit- 
sharing percentage dépend on dealing alone with the alleged combina- 
tion, and (2) that the contention that thèse stipulations in the contract, 
though intrinsically légal, became illégal as a resuit of the duty to 
consider them from the point of view that one of the parties was an 
illégal combination, interested in inserting such conditions as an effi- 
cient means of sustaining its wrongdoing and therefore giving power 
to accomplish the banef ul and prohibited results of its illégal organiza- 
tion, could not be sustained, (a) because it was not consistent with rea- 
son, and (b) was répugnant to the Anti-Trust Act ; that under that act 
the Attorney General of the United States and the district attorneys of 
the United States in their respective districts, under his authority and 
direction, are charged with the responsibility of enforcing its provi- 
sions, and that any individual, as a means to the défense of a suit 
brought against him on his otherwise inherently légal and enforceable 
contract, could not assert that the corporation or combination bringing 
the suit had no légal existence because of the Anti-Trust Act ; that the 
contention of the défendant that it was held in the Continental Wall 
Paper Case that that which was inherently légal could be rendered il- 
légal by considering it in connection with the illégal corporation, with 
which it had no right to consider it, was clearly not so ; that — 
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"The ruling in that case was based not upon any supposed right to Import 
Into a légal and valid contract éléments of wrong whieh there was no right to 
consider, but was rested excluslvely upon éléments of lllegality inhermg In 
the partlcular contract of sale in that case, which éléments of Ulegality may 
be thus summarlzed: (a) The relations of the contracting parties to the goods 
sold ; (b) the want of real ownership in the seller ; (c) the peculiar obligations 
which were imposed upon the buyer; and (d) the fact that to allow the nominal 
seller to enforce the payment of the priée would hâve been in and of itself 
directly to sanction and giye effect to a violation of the Anti-Trust Act in- 
herlng In the sale." 

It has not been pointed out to us, and we are unable to see, that the 
answer states facts from which it can be concluded that the plaintiff 
is an illégal combination under the Anti-Trust Act, aiid that the leases 
sued on are direct and material parts of the combination, and them- 
selves illégal within the above décisions. Such allégations as the 
answer contains with référence to thèse matters are conclusions of the 
pleader, and not admitted by the demurrer. Southern Railway Co. v. 
King, 217 U. S. 524, 536, 537, 30 Sup. Ct. 594, 54 L. Ed. 868; Pierce 
Oil Corp. V. City of Hope (decided January 27, 1919) 248 U. S. 498, 
39 Sup. Ct. 172, 63 L. Ed. 381. We think, therefore, that the District 
Court was right in sustaining the déhiurrer as to this part of the an- 
swer. 

[2] It remains to be considered whether, in view of the allégations 
of the answer, the leases are illégal and void either under the Clayton 
Act (Act Oct. 15, 1914, c. 323, 38 Stat. 730) or chapter 469 of the Acts 
and Résolves of Massachusetts of 1907. 

Section 3 of the Clayton Act (Comp. St. § 8835c) provides : 

"That it shall be unlawful for any person engaged in commerce, In the 
course of such commerce, to lease * * * machinery, • • ♦ whether 
patented or unpatented, for use • * * within the United States, * * * 
or fix a priée charged therefor, or discount from, or rebate upon, such priée, 
on the condition, agreement or understanding that the lessee ♦ * • there- 
of shall not use * * * the * ♦ • machinery * * • of a compet- 
itor * * * of the lessor, * * * where the effect of such lease * * • 
or such condition, agreement, or understanding may be to substantially lessen 
compétition or tend to create a monopoly in any Une of commerce." 

The lease or transaction made unlawful by this act is one made in 
the course of interstate commerce. International Text-Book Co. v. 
Pigg, 217 U. S. 91, 107, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. R. A. 
(N. S.) 493, 18 Ann. Cas. 1103; Butler Bros. Shoe Co. v. United 
States, 156 Fed. 1, 17, 84 C. C. A. 167. 

[3] The answer allèges that the leases are illégal and void for the 
reason that they "were made in the course of interstate commerce and 
constitute contracts upon the condition, agreement, and understanding 
that the lessee shall not use or deal in the machinery of a competitor or 
competitors of the lessor," etc. No facts are set out in the answer 
showing wherein the leases were transactions made in the course of in- 
terstate commerce. The allégation that they were made in the course of 
such commerce is a conclusion of the pleader, and, being such, is not 
admitted by the demurrer. The demurrer admits ail material state- 
ments of fact contained in the answer which are well pleaded, but 
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not inferences or conclusions of law incorporated therein. Williams 
V. Mathewson, 73 N. H. 242, 243, 60 Atl. 687, and cases before cited. 

Indeed it would seem from provisions contained in the leases that 
f acts did not exist which could hâve been alleged in the answer show- 
ing that the leases were transactions in the course of Interstate com- 
merce, for it there appears that the machines were to be delivered 
to the défendant at Haverhill, Mass., for use in its factory at that 
place, and that, upon the termination of the leases, the défendant was 
to redeliver the machines to the plaintiflf at Beverly, Mass. We hâve 
no occasion, therefore, to consider the question whether the leases, if 
they had been transactions made in the course of Interstate commerce, 
were illégal and void as being in violation of the provisions of sec- 
tion 3. 

Chapter 469 of the Acts and Résolves of Massachusetts of 1907, 
is as foUows: 

"Section 1. No person, flrm, corporation or association shall insert In or 
make It a condition or provision of any sale or lease of any tool, Implement, 
appllance or machlnery that the purchaser or lessee thereof shall not buy, lease 
or use machlnery, tools, implements or appllances or materia] or merchandlye 
of any person, flrm, corporation or. association other than such y endor, or 
lessor ; but this provision shall not impair the right, if any, of the rend jr or 
lessor of any tool, implement, appllance or machlnery protected by a lawful 
patent rlght vested In such vendor or lessor to requlre by virtue of such patent 
rlght the vendee or lessee to purchase or lease from such vendor or lessor such 
component and constituent parts of said tool, implement, appllance or ma- 
chlnery as the vendee or lessee may thereaf ter requlre during the continuance 
of such patent rlght: Provided, that nothlng In thls act shall be construed 
to prohibit the appointment of agents or sole agents to sell or lease machlnery, 
tools, implements or appllances. 

"Sec. 2. Any person, flrm, corporation or association, * • * that vio- 
lâtes the provisions of thls act shall be punlshed for each offense by a flna 
not exceeding flve thousand dollars. 

"Ail leases, sales or agreements therefor hereafter made in violation of 
any of the provisions of this act shall be vold as to any and ail of the terms 
or conditions thereof in violation of said provisions." 

In its answer the défendant says that the leases are rendered illégal 
and void by this statute, in that they are leases of machinery upon the 
condition and provision that the lessee shall not buy, lease, or use the 
machinery of any person, firm, association, or corporation other than 
the lessor. But the last paragraph of the act is apparently less broad 
than the défendant would seem to think, for it says that leases made in 
violation of its provisions shall be void as to the "terms or conditions 
thereof in violation of said provisions." 

The question therefore is whether the leases contain provisions or 
conditions which in terms or in efïect provide that the défendant will 
not use the machines of others, and, if so, whether the obligation to 
pay royalties is such an intégral part of or so dépendent upon such 
conditions or provisions that the obligation to pay the same is rendered 
void by the statute. 

The leases contain provisions that the défendant shall use the leased 
machines to their fuU capacity, and shall pay therefor as royalties so 
much per pair on its output. The déclaration allèges th^t the défend- 
ant bas f ailed to pay the price agreed per pair on its output ; that the 
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exact number of shoes on which it has failed to pay the plaintifif as 
agreed is unknown to it, but is in excess of 600,000 pairs; that said 
shoes hâve had their soles attached to their uppers by the use of ma- 
chines not obtained from the plaintiff, although during a considérable 
part, if not ail, of the time when said shoes were being manuf actured, 
the leased machines were idle or not used to capacity, and said shoes 
or a greater part thereof could hâve had their soles attached to the up- 
pers by said machines if the défendant had complied with its agree- 
ment to use such machines to their f uU capacity. 

In the defendant's answer it is admitted that it has manufactured 
shoes which hâve had the soles attached to their uppers by the use of 
machines not obtained from the plaintiflf, and that it has not paid the 
plaintiff royalties theref or, but has paid royalties on ail the shoes made 
upon the leased machines. 

The défendant contends that, inasmuch as what the plaintiff is hère 
seeking to recover are royalties based upon the use made by the de- 
fendant of machines of others — ail royalties based on the use of the 
leased machines having been paid — and the use of machines of others 
is, as alleged in the déclaration, a breach of the covenant to use the 
leased machines to their fuU capacity, the fuU capacity covenant is in 
substance and effect a provision or condition binding the défendant not 
to use the machines of others upon its output. 

On the other hand, the plaintiff contends that the leases do not con- 
tain provisions that in terms obligate the défendant not to use the ma- 
chines of others, and that no such obligation can be implied from the 
provisions or conditions imposed. 

While the covenant to use the leased machines to their full capacity 
is in terms affirmative, its operatîve effect, as disclosed in the déclara- 
tion, is négative, and requires the défendant not to use the machines of 
others, to the extent that the leased machines are capable of perform- 
ing its work, or suffer a f orf eiture ; and, as the agreement of the 
défendant to pay royalties on its output was evidently inserted, nol 
only for the purpose of requiring the défendant to fulfill the above- 
described obligation, but to further enlarge and extend its scope, we 
think it thus became so related thereto that it is in violation of the Mas- 
sachusetts statute, and the demurrer should be overruled. The plain- 
tiff, however, will be permitted to withdraw its demurrer and plead 
over if it so desires. 

The demurrer is overruled, and the case is remanded to the District 
Court for further proceedings not inconsistent with this opinion, with 
costs in this court to the plaintiff in error. 

On Rehearing. 

After our former opinion of June 18, 1919, was handed down the 
plaintiff moved for a rehearing, and on October 21, 1919, further 
argument was invited "as to the meaning of the provisions of chapter 
469 of the Acts and Résolves of Massachusetts of 1907 and their ap- 
plication to and effect upon the provisions of the leases in question in 
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this action." Sioce then additional briefs hâve been filed and argu- 
ments had. 

The plaintiff bases its right to recover for the use of its machines 
upon what is called the factory output provision, the terms of which 
are stated in paragraphs 8, 9, and 10 of the leases. Under it the lessee 
is required to pay for the use of a machine a certain sum "in respect 
to each pair of welted boots, shoes or other foot wear or portions 
thereof, manufactured or prepared by or for him which shall hâve 
been welted in whole or in part or the soles of which shall hâve been 
in whole or in part attached to welts by the use of any welting or stitch- 
ing or sewing machinery, and in respect to each pair of 'turned' boots, 
shoes or other footwear, or portions thereof, manufactured or pre- 
pared by or for him, the soles of which hâve been sewed or attached 
to their uppers in whole or in part by the use of any sewing or stitch- 
ing machinery." It was provided, however, that in case the lessee had 
paid the amount set out in the schedule of payments of a given lease 
in respect to any pair of boots, shoes, or other footwear, then he 
should be relieved from paying under any other of its leases in re- 
spect to that pair of boots, shoes, or other footwear. In other words, 
a lessee is required to pay for the use of a given machine royalties 
based on his entire output even though the leased machine is incapable 
of performing the work required for the output, but may hâve other 
machines from the plaintiff to perform this additional work without 
increased expense. He may, if he desires, upon 30 days' notice and 
the payment of $150, cancel his lèase; but if he does not cancel the 
lease and obtains the additional machines elsewhere he subjects him- 
self to paying the plaintiff on the output of the mill for the use of its 
machine, as well as paying for the use of machines obtained elsewhere 
to perform the additional work. 

The question therefore is whether the factory output provision 
amounts to a condition or provision that the lessee "shall not buy, lease 
or use machinery * * * of any person, firm, corporation or asso- 
ciation other than" the lessor within the meaning of section 1 of chap- 
ter 469 of the Acts and Résolves of Massachusetts of 1907. 
' [4] It is plain that the operative efïect of this undertaking is to in- 
duce the défendant to take the necessary additional machines from 
the plaintiff and to refrain from taking them from others; but it is 
not in terms an agreement or undertaking that it will do so, and we 
cannot say, as matter of law, that the burden imposed is so great that 
the parties must hâve understood that the lessee was not to obtain 
machines from others. The Massachusetts act is a pénal statute and 
is to be strictly construed, and so construed it contemplâtes that a lease, 
in order to be within its provisions, shall be made upon the condition 
or agreement that the lessee shall not buy, lease, or use the machinery 
of others. As the output clause does not in terms impose such a con- 
dition or agreement, and the answer does not allège facts showing 
such to be its légal and necessary efïect, we cannot say that under it a 
lessee is required to procure machines only from the plaintiff. 

Whether the leases contam other provisions in violation of the act 
we are not called upon to consider, as this is the only provision relied 
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upon, and the Massachusetts act renders leases void only to the extent 
that the terms or conditions thereof violate the provisions of the act. 
As it is not alleged in the answer that the burden imposed by the 
output clause is so great as to require the défendant to obtain ail its 
machines from the plaintiff, it may be accorded an opportunity to 
amend its answer in this respect, if it so desires; otherwise judg- 
ment should be entered for the plaintiff. 

Our previous order in this case is modified to read as foUows: 
The judgment of the District Court is vacated, and the case is re- 
manded to that court for further proceedings not inconsistent with this 
opinion, with costs to the défendant in error. 



In re MORGAN et aL 

(Circuit Court of Appeals, Second Circuit. June 2, 1920.) 
No. 228. 

1. Bankruptcy <@='407(5) — FaJse statement to obtûn crédit whidi will bar 

discharge. 

A false statement on which a bankrupt obtalned money or property on 
crédit, whieh wilI bar hls discharge, under Bankruptcy Act, § 14b, subd. 8 
(Comp. St. § 9598), must be a flnancial statement, as dlstinguislied from 
a mère misrepresentation. 

2. Bankruptcy <S=^407(5) — Fraudulent contracting of debt not bar to dis- 

charge. 

A discharge does not release a bankrupt from debts fraudulently con- 
tracted, and It was not Intended that he should be refused discharge from 
ail of his debts, because he may hâve contracted one or more fraudulently. 

3. Baakru!ptcy <S^407(5) — ^Discharge; "obtajmnig mones^ or iM-operty on 

crédit." 

That purchasers of stock In a newly formed corporation organized by 
bankrupts Insteàd of the stock, were given receipts whlch entltled them to 
certiflcates of stock when issued, held not to constitute the obtalnlng by 
bankrupts of money or property on crédit, within the meaning of Bank- 
ruptcy Act, § 14b, subd. 3 (Comp. St. § 9598). 

4. Bankruptcy ®=»407(5) — "Obtained money or property on crédit on a mar 

terially false statement" as ground for déniai of discharge construed. 

The phrase "obtained money or crédit on a materially false statement," 
as used in Bankruptcy Act, | 14b subd. 3 (Comp. St. § 9598), stating 
ground for déniai of discharge, was intended to require the falsity to be 
tested as to its materiality to the obtaining of crédit. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Obtaining Crédit on False Statement.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Morgan, Truett & Co., a partnership, and Daniel 
H. Morgan, Edward P. Truett, and Frederick H. Hovey, individually, 
bankrupts. On appeal by Daniel H. Morgan and Edward P. Truett, 
from an order denying them discharge. Reversed. 

Rabenold & Scribner, of New York City (Allan R. Campbell, of 
New York City, of counsel), for appellants. 

^=»For other caseu see same topic & KEY-NUMBER lu ail Key-Numbered DJsests & Indexes 
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Arthur F. Gotthold, of New York City (Arthur F. Gotthold and 
Meyer Boskey, both bf New York City, of counsel), for appellee 
Miner. 

Hunt, Hill & Betts, of New York City (George C. Sprague, of New 
York City, of counsel), for objecting creditor. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On April 24, 1918, the stock brokerage 
firm of Morgan, Truett & Co. was adjudicated a bankrupt. The in- 
dividual partners, Daniel H. Morgan, Edward P, Truett, and Fred- 
erick H. Hovey, were also adjudicated bankrupts. They applied for 
their discharge, and in April and May, 1919, objections to their dis- 
charge were filed. The action of the District Court resulted in the dis- 
charge of Frederick H. Hovey; the appellants were denied their 
discharge. The objections to the discharge, which were sustained by 
the District Court, specified that the appellants obtained money or 
property on crédit upon a false statement made for the purpose of 
obtaining crédit. 

The claim of obtaining money or property on crédit is based on three 
transactions in the sale of stock. Morgan and Truett acted as organi- 
zation managers of the lowa Securities Company, a corporation form- 
ed in 1915. Morgan and Truett contracted to buy, for $108,000, 
blocks of stock of the lowa State Savings Bank and the Farmers' 
Live Stock Loan Company from Mr. Montgomery, who was the 
président of each company. The savings bank was paying dividends on 
its stock. The live stock company was loaning money to Western 
cattle raisers upon their notes, with chattel mortgages upon the 
cattle. It, too, was making profits. Morgan and Truett organized the 
lowa Securities Corporation, intending it to be a holding company 
to take the stock of the bank and that of the live stock company, in- 
tending to turn over ail the stock to it. The corporation issued $125,- 
000, par value, preferred stock, and a like amount of common stock. 
The stock was offered for sale on the basis of $110 for a share of pre- 
ferred, together with a quarter share or half share of common. It was 
intended to use the money secured in the sale of the lowa Securities 
Company stock to make good on the contract with Montgomery, thus 
paying for the stock of the savings bank and the live stock company. 
Morgan and Truett had obligated themselves to Montgomery for 
the payment of thèse stocks. This plan of financing and of doing busi- 
ness was carried out to the extent indicated, and then the lowa Securi- 
ties Corporation stock was offered for sale. It resulted in the three 
transactions with which we are concerned in the détermination of the 
issues hère. 

In April, 1917, at the organization meeting of the lowa Securities 
Corporation, the offer of the firm to transfer to the corporation the 
blocks of stock of the bank and loan companies was accepted, and the 
oificers of the corporation were authorized by resolution to issue to 
Morgan, Truett & Co. certificates for the stock of the corporation on 
receiving the securities also offered. The securities were still in the 
name of Morgan and Truett, and were still held as collatéral by the 
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banks, which had loaned the balance of the purchase price, and there- 
fore Morgan and Truett were not in a position to vest the title of thèse 
stocks in the lowa Securities Corporation. A prospectus was then is- 
sued, which, among other things, falsely stated that the stock of the 
lowa Securities Corporation was issued to pay for $40,000, par value, 
of the capital stock of the Farmers' Live Stock Loan Company, and 
that the lowa Securities Corporation owned 40 per cent, of the lowa 
State Savings Bank, with earnings of about 25 or 50 per cent, of the 
stock, and of the Farmers' Live Stock Loan Company, with earnings 
of about 24 per cent. The truth was that the stock of thèse two finan- 
cial institutions was in their own name, and was never transferred to 
the lowa Securities Corporation, and this latter company had no assets 
at any time, except the contract with Morgan, Truett & Co. 

On February 13, 1917, Mrs. Mary E. Wilson subscribed to 30 shares 
of preferred stock of the lowa Securities Corporation and received a 
subscription receipt reading as follows : 

"No. 17. Subscription Becelpt. 30 Shares. 

"lowa Securities Corporation. 

"Incorporated Under the Laws of the State of New York. 

"The nndersigned hereby aeknowledge the receipt from Mrs. Mary B. Wil- 
Bon of the sum of $3,300 In full payment for subscription to thlrty shares of 
the fuU-paid 6% cumulative preferred capital stock of the lowa Securities 
Corporation. 

"After engraved stock certiflcates hâve been prepared, the holder of thls 
receipt, upon surrender hereof, duly indorsed, at the office of the undersigned, 
will be entltled to recelve a certificate for the sald preferred stock and a cer- 
tiflcate for three shares of the fuU-paid common stock of the said corporation 
for every ten shares of preferred stock reprcsented by this certificate. 

"Dated Feb. 13, 1917. 

"Morgan, Truett & Co., Organizatlon Managers, 

"40 Wall Street, New York City. 
"[Signed] Morgan, Truett & Co., 

"By E. P. Truett." 

Prior to her purchase, she received a copy of the prospectus above 
referred to. She read thèse circulars before making the purchase, and 
made no separate investigation as to the securities. While the circu- 
lar was received from thebrokerage firm of Henry & Shirley, still it 
was used and reprinted over Morgan & Truett's name, and was printed 
by permission of Morgan, Truett & Co. for use in selling stock. Later 
on, Morgan, Truett & Co. sent a letter inclosing a check for 6 per cent, 
interest on the preferred stock. The court below approved the finding 
of the référée that the statement that the stock was issued to pay for 
the stock mentioned was false. 

On January 7, 1918, Mrs. Wilson exchanged $4,000 worth of bonds 
of the Poplar Lumber Corporation for 40 shares of stock of the lowa 
Securities Corporation. A week later ■ a similar subscription receipt 
was sent Mrs. Wilson. Victor E. Gartz gave an order for 10 shares of 
stock and received a subscription receipt. A letter was sent with the 
subscription receipt to Mr. Gartz's office. He then gave his check 
in payment and received the receipt. At no time was a stock certificate 
issued to either Mrs. Wilson or Mr. Gartz. 
267 F.~-61 
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The contention of the appellees is that the bankrupt ôbtaîned money 
on crédit on a materially false statement in writing, which was made to 
both Mrs. Wilson and "Mr. Gartz. The false statement is said to be 
contained in thé représentation of ownership of the underlying securi- 
ties and the promise by the organization managers to deliver stock in 
the future. The statute (section 14b, subd. 3, of the Bankruptcy Act 
[Comp. St. § 9598]) provides that the judge shall discharge, unless 
the bankrupt has obtained money or property on crédit on a materially 
false statement in writing for the purpose of obtaining crédit from such 
person. 

[1] The argument of the appellee seems to be that the bankrupts 
obtained money upon the statement referred to ; that they thereby ob- 
tained crédit, and thereafter they obtained the money on crédit upon 
the statement. But the language of the statute limits the refusai to 
discharge to obtaining money or property on crédit upon a materially 
false statement in writing by him to any person or his représentative 
for the purpose of obtaining crédit from such person. It is plain that 
the intention of Congress was to extend not the statute to ail cases of 
false written statements where crédit happens to be given, and the 
thought being to confine the statute to cases where the décision to give 
crédit was induced by the false statement. Such statement must be a 
financial statement, as distinguished from a mère misrepresentation. 

[2] A debt fraudulently contracted by the bankrupt will not be re- 
leased by his discharge. Therefore the debts in question, which the 
court below found were contracted fraudulently, may fall within this 
provision of the act. Congress, however, never intended to refuse a 
bankrupt his release from ail of his debts because he had contracted 
one or more fraudulently. The phrase "for the purpose of obtaining 
crédit" contemplâtes a statement fitted to such purpose. It is intended 
to mean "to obtain money or property on crédit." Each of the phrases 
in the statute must be given its appropriate meaning. The phrases "on 
crédit" and "for the purpose of obtaining crédit" should not be treat- 
ed as redundant. The phrase "upon a materially false statement" 
follows immediately after "on crédit," and therefore it is apparent that 
Congress intended to qualify the whole clause, to "obtain money or 
property on crédit." We think it was intended to mean that the crédit 
obtained upon a materially false statement required the falsity to be 
tested as tp its materiality to the obtaining of the crédit. 

[3] The statute, in using both terms, is limited to statements made 
for such a purpose. Morgan, Truett & Co. and Mrs. Wilson and Mr. 
Gartz, the creditors, contracted for the purchase of stock. It is true 
there was no delivery of the certificate of stock, but there was a receipt 
given. It was a présent purchase. The stock certificate was agreed 
to be delivered after préparation of engraved certificates. This did 
not make it an executory transaction. The sale was completed upon 
the signing of the contract and delivery of the subscription receipt. 
A discharge in bankruptcy is refused when the bankrupt has made 
false written statements as to his financial standing and thereby obtain- 
ed money or property from any one relying on the statement. Pire- 
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stone V. Harvey, 174 Fed. 574, 98 C. C. A. 420; In re Bleyer, 215 Fed. 
896, 132 C. C. A. 236. 

In refusing a discharge, the court should never take into considéra- 
tion the conduct or misstatements which could never hâve had anything 
to do with the extension of crédit ; nor do we think that Mrs. Wilson 
or Mr. Gartz were induced by anything contained in the statement to 
make the purchase. The testimony, o£ both shows that, if anything 
they virere misled in investing, and that they were not misled into giv- 
ing crédit. Mrs. Wilson says she did not rely upon any false state- 
ment of the appellants, or of the corporation's financial standing. She 
accepted the receipt and treated it as a consummated sale of stock. 
She said she relied upon the fact that she had already received a divi- 
dend when she bought the second block of stock. Mr. Gartz says that 
his interest was in learning about the financial responsibility of the 
brokerage house. He said he thought that, if the brokerage house came 
up to the standard of probity and honesty that the agent, Henry, gave 
them, they would not take anything which was "fishy." 

[4] There is nothing in the record indicating that, at the time either 
of the investors made their décision to invest, the taking of a subscrip- 
tion receipt rather than a stock certificate was contemplated, or even 
suggested. Nor is there any évidence indicating that the investors had 
in mind a distinction between a subscription receipt and the stock certifi- 
cate. Nor does the évidence indicate that the statements made, and 
now complained of as false, could hâve influenced the investors to dis- 
regard this diflference. It may be that the bankrupts obtained money 
upon the statement. They did not, however, obtain crédit upon the 
statement, and therefore did not obtain money on crédit upon the state- 
ment. The Bankruptcy Act limited the cases where so severe a penalty 
is inflicted as a refusai to grant a discharge from the bankrupt's prov- 
able debts upon the objection of a creditor to moneys or property ob- 
tained on false statements made for the purpose of obtaining crédit. 
It is intended that acts donc prior to the bankruptcy proceeding, which 
amount to a fraud on the system of commercial crédit, shall be regulat- 
ed by the Bankruptcy Law, such as falsification, destruction or omis- 
sion to keep books of account; the obtaining of crédit by fraud; the 
transfer or concealment of property in fraud of creditors prior to the 
bankruptcy. 

The bankruptcy proceedings hère were brought against the broker- 
age firm, because of its failure in that business. The transaction of 
Morgan and Truett respecting lowa Securities Corporation was car- 
ried on by them in a separate enterprise, with which the stock exchange 
firm had nothing to do. No act done by them in their stock exchange 
business is alleged in opposition to their discharge. They are denied 
a discharge for misconduct in an outside matter, which was not essen- 
tially connected with their obtaining of crédit, and nothing whatever to 
do with their bankruptcy. If it is immaterial whether the question of 
giving crédit was considered at ail by the creditors defrauded, then it 
should make no différence in the application of the statute whether the 
crédit given is intended or unintended; for, if that be so, then the 
statute extends to any extension in which the bankrupt obtains money 
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or property on a false written statement. A person who thus parts 
with his money îs le£t with an unsecured daim against the bankrupt, 
whether in contract or for deceit, and bas fraudulently or otherwise 
given him crédit. 

To give the construction of the statute as contended for by the ap- 
pellees, the words "upon crédit" in the statute must be deemed super- 
fluous. We think Congress intended that the bankrupt should be dis- 
charged, unless the statutory grounds of objection to the discharge are 
made out clearly. We are satisfied that the sale was not obtained by a 
materially false statement in writing, within the meaning of the act, 
and we fail to perceive any sufficient ground for refusing the discharge 
of the appellants. It would be at variance with the gênerai policy o£ 
the bankruptcy court to deny the discharge under the proof hère. 

The order is reversed, and the District Court directed to grant a 
discharge. 



FEATHEBS OF WILD BIRDS (ABBIB, Claimant) v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 26, 1920.) 
No. 162. 

1. Customs duties <S==130 — Prohibited article "imported" and knowingly 

brought in, sub,iect to forfeiture. 

Under Rev. St. S 3082 (Comp. St. f 5785), providlng for forfeiture of 
merchandise fraudulently or knowlngly imported contrary to law, articles 
prohibited from importation, if actually brouglit into the county, are 
"imported," and, if knowlngly brought in, are subject to forfeiture. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Import.] 

2. Customs duties <§s=>i30 — Evidence warranting forfeiture of prohibited 

articles. 

The finding of feathers of a lîlnd the importation of which Is prohibit- 
ed in the possession of claimant, In the absence of a consistent explanatlon, 
held probable cause, and to sustaln a judgment of forfeiture, under Kev. 
St. § 3082 (Comp. St. § 5785), and Tarifi Act, § 3, par. T (Comp. St. § 
5791). 

3. Customs duties «S^ISO — Suit for forfeiture, ground for suspicion is "prob- 

able cause." 

In Tariff Act, S 3, par. T (Comp. St. S 5791), provldlng that in sults 
for forfeiture the burden of proof shall be on the claimant, "provlded 
that probable cause is shown for such prosecution to be judged of by the 
court," "probable cause" means no more than présent clrcumstances 
creatlng suspicion, 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Probable Cause.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

]_ibel by the United States against nine cartons and eight cartons 
of Feathers of Wild Birds; René Arbib, claimant. Decree for libel- 
ant, and claimant appeals. Affirmed. 

ig=Foi other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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Libel filed for forfeiture of certain cartons containing feathers of 
birds of paradise and ghoura pigeons. Decree for libelant. Claimant 
appeals. 

Seabury, Massey & Lowe, of New York City (Albert Massey and 
L. Hamilton Rainey, both of New Yoi-k City, of counsel), for appel- 
lant. 

Francis G. Caffey, U. S. Atty., of New York City (Harold Harper, 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. After seizure of two lots of feathers of 
foreign birds, a libel of information for the forfeiture of them 
was filed by the government under section 3082, United States Re- 
vised Statutes (Comp. St. § 5785), and Schedule N, par. 347, and 
paragraph T of section 3 of the Tariflf Act of October 3, 1913, c. 16 
(Comp. St. § 5791). The libel consists of two counts. The first count 
charges that the merchandise in question, which had been seized, was 
prohibited to be imported by paragraph 347 of the Tariff Act of Oc- 
tober 3, 1913, and that it was so imported knowingly and fraudulently 
between October 3, 1913, the date of the passage of the act, and De- 
cember 4, 1917, and therefore was imported contrary to law, within 
section 3082 of the Revised Statutes, which provides for the forfeiture 
of merchandise in such case. 

The second cause of action alleged that the claimant, doing business 
under the name of Diana Feather Company, knowingly and fraud- 
ulently received and sold the merchandise, knowing it to hâve been 
imported contrary to law at the time and between the dates above men- 
tioned. As the trial proceeded, the second count was withdrawn from 
the considération of the jury, pursuant to the court's charge, upon the 
ground that there was no évidence to support it. The decree therefore 
rests upon the allégations of the first count. 

[ 1 ] The sections of the statutes ref erred to are as f ollows : 

"Sec. 3082. If any person shall fraudulently or knowingly import or brlng 
Into the United States, or assist Ifl so doing, any merchandise, contrary to 
law, or shall receive, conceal, buy, sell or in any manner facilitate the trans- 
portatlon, concealment, or sale of such merchandise after importation, know- 
ing the same to hâve been imported, contrary to law, such merchandise shall 
be forfeited and the offender shall be fined in any sum net exceeding flve thou- 
sand dollars nor less than fifty dollars, or be imprisoned for any time not 
exceeding two years, or both. Whenever, on trial for a violation of this section, 
the défendant is shown to bave or to hâve had possession of such goods, such 
possession shall be deemed évidence sufficient to authorize conviction, uniess 
the défendant shall explain the possession to the satisfaction of the jury." 

Paragraph 347: "Provided, that the importation of aigrettes, egret plumes or 
eo-called osprey plumes, and the feathers, quills, heads, wlngs, tails, sklns, or 
parts of skins, of wild birds, either raw or manufactured and not for scientiflc 
or educational purposes is hereby prohibited ; but this provision shall not 
apply to the feathers or plumes of ostriches, or to the feathers or plumes of 
domestic fowls of any kind." 

Subdivision. T. § III: "That in ail suits or informations brought, where 
any seizure bas been made pursuant to any act providing for or regulating the 
collection of dutles on imports or tonnage, if the property Is clalmed by any 
person, the burden of proof shall be upon such claimant, and in ail actions or 
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proceedlngs for the recovery of the value of merchandlee Imiwrted contrary 
to any act provldlng for or regulating the collection of dutles on Imports or 
tonnage, the bnrden of proof sfiall be upon the défendant: Provided, that prob- 
able cause Is shown for such prosecution, to be judged of by the court." 

[2] Since it is admitted that the feathers were from birds not found 
in the United States and there is no contention that they were brought 
into this country after October 3, 1913, for scientific or educational 
purposes, it must be concluded that they were unlawfully in this coun- 
try. The évidence offered in behalf of the govemment consisted of 
circumstances surrounding the finding of the feathers in this country, 
the claimant's possession of them, and his inconsistent statements made 
to the customs agents of the Treasury Department as to his posses- 
sion and ownership of the feathers. His testimony, given in resisting 
the Hbel, indicates sufficient to make out a case of probable cause 
and justifies the ruling of the district judge that probable cause existed. 
His several explanations were wholly inconsistent with each other as 
to how the feathers came into his possession. 

[3] Probable cause as the term is used in paragraph T of section 3 
of the Tarifï Act of October 3, 1913, means no more than présent 
circumstances creating suspicion. United States v. Certain Jewelry 
(D. C.) 59 Fed. 684. The évidence required the District Judge to 
submit the question of the présence of the feathers in this country as 
imported contrary to law, to the jury as a question of fact. Upon this 
writ of error, we cannot review the weight of évidence. The bur- 
den of proof was upon the claimant since paragraph T of section 3 
above referred to, which is invoked in support of the libel, has appli- 
cation to this case. Section 3082 has been held to apply to goods im- 
ported. We sustained the conviction in the case of Ruehl v. United 
States (C. C. A.) 263 Fed. 376 (decided January 14, 1920), holding 
that section 3082 applied to the importation of goods in the United 
States lawfuUy, but imported by a person legally incapacitated because 
of his employment by the fédéral govemment from importing into the 
United States, even though his business otherwise was lawful. We 
also held there that section 3082, although not complète in itself (Keck 
V. United States, 172 U. S. 434, 19 Sup. Ct. 254, 43 h. Ed. 505), can only 
be completed by referring to some other statute operating on goods, 
and making their importation illégal, and not by referring to a statute 
that opérâtes in personam only. We said : 

"The only obligation on one fiUng llbel for condamnation under section 3082 
is to allège and prove that the act of importation was knowlngly 'contrary 
to law,' on the part of 'any person' so Importing." 

In United States v. One Bag of Paradise Feathers, 256 Fed. 301, 
167 C. C A. 473, this court held that seized goods which were ab- 
solutely prohibited from importation at the time when they were 
brought into this country, were properly seized under section 3082 and 
section 3, paragraph T, of the Tarifï Act. Importation we held to 
mean bringing into this country from f oreign parts. Ruehl v. United 
States, supra. 

In Goldman v. United States (C. C. A.) 263 Fed. 340, a conviction 
for knowingly receiving a coil of rope, which had been landed from a 
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foreign port without permit from the collecter of internai revenue, was 
affirmed. There the court considered section 3082 o£ the Revised Stat- 
utes, and said; 

"We thlnk section 3082 was not Intended to be Umîted to cases of smuggling 
In the sensé of întroducing dntlable merchandlse without paying and with the 
Intent to avoid paying the duty on It. The proper administration of the 
custom laws requires that it be given a wider scope. It Is important, in order 
to enforce the collection of duties, to establish many régulations relating to 
the Introduction of merchandlse Into the country, other than the ultimate one 
of requiring the payment of duties. Thèse are auxlliary régulations and can 
only be enforced by the imposition of penaltles and punishment for their in- 
fraction. It is necessary not only to establish them, but to malce disobedience 
of them crlminal. ThIs Congress accompllshed through the enaetment of 
section 3082, the effeet of which, as we construe it, is to punish criminally 
and by forfelture the brlnglng Into the United States of any merchandlse, 
whether dutlable or nondutiable, contrary to law, and the receiving and 
buylng of It knowlng It to hâve been brought In contrary to law. 'Contrary to 
law' we construe to mean to be In violation of any régulation, relating to Its 
introduction, establlshed by law (other than section 3082 Itself) and made 
punlshable when disobeyed [cltlng cases]." 

We think that, where goods forbidden of importation are physically 
brought into the country as such prohibited articles, they are in fact 
imported within the meaning of the act just as truly as there may be 
an importation of lawful goods which may be imported contrary to 
law by f ailure to comply with the customs statute. 

In United States v. One Ford Automobile (C. C. A.) 262 Fed. 374, an 
automobile used for importing distilled spirits, which were brought 
in contrary to law, was seized. We held that the automobile could not 
be lawfully seized from its owner, which was used in importing liq- 
uors which are by law prohibited from importation. There we said: 

"We flnd that, upon examinatlon of the act of August 10, 1917, there Is 
made a new offense to Import distilled llquors as the défendants named in 
the indictment did import them, and prescribed a punishment by fine or Im- 
prisonment, or both. Thus the statute is complète, and it makes no référence 
to any other statute which would give rise to a rlght of action for forfelture of 
the vehiele of transportatlon, and we cannot add to the punishment already 
Inflicted upon Tourville the forfelture of his automobile." 

Nowhere is the phrase "contrary to law" defined in the statute. We 
must therefore look to other statutes to ascertain this. We think that, 
although section 3082 is not complète, it can be and is completed in 
this instance by the provision of paragraph 347 of the Tariff Act 
which makes such importation absolutely prohibitive after the date of 
probation. The feathers in question, which were imported, were there- 
fore imported contrary to law, as that phrase is used in section 3082. 
We think the Tariff Act permitted this seizure. 

Decree affirmed. 
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FINE, Collecter, v, NORTHWESTERN MUT. LIFE INS. CO. 

(Circuit Court of Appeals, Seventh Circuit June 24, 1920.) 
No. 2675. 

1. Internai revenue ®=^9 — Dividends to policy holders not "income" for year. 

A mutual Ufe Insurance company's so-called "dividends," applied at the 
option ol policy holders to purchase pald-up additions and annuitles, and 
also applied in partial payment of renewal premlums, are not Income for 
the year in whlch so applied, within the meaning of Excise Tax Law, § 
38, as "Income • » • received » • • during such year" ; such 
"dividends" havlng been once taxed as part of the income of the year when 
received. . 

[Ed. Note. — ror other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

2. Internai revenue ®=>9 — Mutual life iosiurajice company's imcollected premi- 

ums not taxable as "income." 

Mutual life Insurance company's premlums due and deferred, and in- 
terest due and accrued, but not actually collected in cash, are not "in- 
come," wlthln Excise Tax Law. 

â. Internai revenue <S=»9 — Interest on policy loans, due and unpaid, not tax- 
able as "income." 

Mutual life Insurance company's interest on policy loans, whlch by the 
terms of the contract was added to the principal of the loan when It be- 
came due and remained unpaid by the policy holders, held not "income," 
within Excise Tax Law. 

4. Internai revenue <@=^9 — Amortizatimi of premlums on bonds not déductible 

from taxable income as "dépréciation." 

Under Excise Tax Law, § 38, providing for déduction from taxable in- 
come of "ail losses » * • sustained wlthln the year and not eom- 
pensated by Insurance or otherwise, including a reasonable allowaçce for 
dépréciation of property, if any," mutual life Insurance company's de- 
erease in value of assets because of amortization of premlums on bonds 
are not déductible as "dépréciation." 

[Ed. Note. — Eor other définitions, see Words and Phrases, First and 
Second Séries, Depreciate.] 

5. Internai revenue <S=>38 — Question of deductibility from corporate income of 

amortization of premiums on bonds held within issues. 

Slnce, in view of Rev. St. § 989 (Oomp. St. § 1635), a suit to recover cor-, 
poratlon tax pald is for ail purposes a contest between the government 
and the taxpayer, so that the collector may, on recovery by plaintiff, re- 
tain what plaintiff should hâve paid, and the question in each case is, 
What tax should plaintiff hâve paid? in such a suit plaintiff 's claim that 
the question whether decrease in the value of its assets because of amorti- 
zation of premlums on bonds was déductible from its income was not 
wlthln the issues could not be supported, where it alleged, in assignments 
of reasons why the tax was excessive and Ulegally assessed, that "no 
greater amount of taxes should hâve been collected" than a named sum. 

6. Internai revenue <S=»9 — Amortization of bond premiums by insurance de- 

partments held not to alfeet deductibility of amortization from income. 

Under Excise Tax Law, the question of the deductibility from taxable 
income of a mutual life insurance company of Its amortization of pre- 
miums on bonus is not affected by the fact that such amortization Is in 
accordance wlth the requlrements of the insurance dcpartments of the 
différent states; it not being an "addition required by law to be made 
* * • to reserve funds." 

or other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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7. Internai revMiue ®=>9 — ^Addition to réserve funds because of liability on 
contracta held not déductible from income. 

Under Excise Tax Law, mutual life Insurance company's so-called addi- 
tion to reserve funds, because of liabllity on supplementary contracts not 
Involving life contingeneies and canceled pollcies on which a cash sur- 
render value might be demanded, held, in view of St. Wls. 1919, §§ 1946x, 
1950, 1952, not déductible from income, belng a mère bookkeeping réserva- 
tion of reserve funds already bullt up. 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin. 

Action by the Northwestern Mutual Life Insurance Company against 
Henry Fink, Collecter of Internai Revenue. Judgrtient for plaintiiï 
(248 Fed. 568), and défendant brings error. Modified. 

H. A. Sawyer, of Milwaukee, Wis., for plaintif! in error. 

Sam T. Swansen, of Milwaukee, Wis., for défendant in error. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. This case cornes hère on a writ of error to 
reverse the judgment for plaintiflf in the District Court, entered by 
Judge Geiger. See 248 Fed. 568, where the facts are fully stated. 
The insurance company, the défendant in error, will herein be known 
as plaintiff, and the collector of internai revenue, plaintiflf in error, v;ill 
herein be known as défendant. 

The Commissioner of Internai Revenue amended plaintiflf's returns 
of income for the years 1909 and 1910, filed under the Excise Tax Law 
of August 5, 1909, and thereby greatly increased the tax. This suit was 
brought to recover that increase, paid under protest. Défendant states 
the following as the questions involved, and they will be determined 
as written : 

I. 

[1] 1. Whether dividends applied at the option of the policy holders 
to purchase paid-up additions and annuities wefe not income for the 
year in which so applied, within the meaning of the act. 

2. Whether dividends applied at the option of the policy holders in 
partial payment of renewal premiums were not income for the year in 
which so applied, within the meaning of the act. 

The Excise Tax Act of August 5, 1909 (36 Stats. at Large, c. 6, pp. 
11, 112, § 38), provides: 

" • • * Every insurance company » • • organized under the laws 

♦ * * of any state * * * shall be subject to pay annually a spécial ex- 
cise tax • * * équivalent to one per centum upon the entlre net Income over 
and above $5,000 received by It from ail sources durlng such year, exclusive," 
etc. " * * ♦ Such net income shall be ascertained by deducting from the 
gross amount of the income of such • » » insurance company, received 
within the year from ail sources, * • • (second) » » • and In the 
case of insurance companies the sum other than dividends, paid within the 
year on policy and annuity contracts and the net addition, if any, required by 
law to be made within the year to reserve funds." 

Disregarding the déductions, the basis for the tax is "income 

* * * received * * * during such year." Plaintiff is a mutual 

^=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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insuraiice company, organized under the laws of Wisconsin, and annual- 
ly collects level premiums which are sufEciently large to pay the Insur- 
ance cost, including reserves, and ail of the expenses of the business. 
Usually there is something lef t over for a surplus, which surplus is re- 
quired by the laws of the state of Wisconsin to be divided among the 
policy holders. The dividend of surplus is in no sensé a dividend of 
profits. By dividing such a surplus by means of the so-called "divi- 
dend," the company simply says to its policy holders : 

"There is avallable to you, from funds heretofore paid by you to this com- 
\pany, a sum of money that may be used by you for the payment of premmms, 
pald-up additions, annuities, or for whatever use you may choose to make 
of it." 

The Excise Law did not take effect until January 1, 1909, and, in- 
asmuch as the surplus converted into dividends in 1909 was received 
by the company bef ore the law went into effect, that surplus, converted 
into dividends, was not income for 1909. The surplus from premiums, 
out of which the dividends for 1910 were declared, were a part of the 
income for 1909, and formed a basis for taxation, under the Excise 
Law, for that year, and could not, as dividends, form a basis for f urther 
taxation. In other words, the fair interprétation of the statute is that 
income forms a basis for taxation only for the year in which it was re- 
ceived. Herold v. Mutual Benefit Life Ins. Co., 201 Fed. 918, 120 
C. C. A. 256; Maryland Casualty Co. v. United States, 251 U. S. 352, 

40 Sup. Ct. 155, 64 L,. Ed. , decided by the Suprême Court of the 

United States January 12, 1920 ; Hays v. Gauley Mt. Coal Co., 247 U. 
S. 192, 38 Sup. Ct. 470, 62 L. Ed. 1061. There is nothing in Maryland 
Casualty Co. v. United States, supra, out of harmony with this inter- 
prétation. It was said that funds of an insurance company, which had 
escaped taxation in the year in which they were received, because they 
had been set aside as a reserve, in that year, and therefore had formed 
no basis for taxation, might, if they were released from that reserve to 
the gênerai uses of the company, be treated as income for the year in 
which they were so released. 

IL 

[2] 3. Whether premiums due and deferred, and interest due and 
accrued, but not actually collected in cash, were not income within the 
meaning of the act. 

In Hays v. Gauley Mt. Coal Co., supra, this question was answered 
contrary to the contention of the government in the f ollowing language : 

"The expression •income received during such year,' employed In the act of 
1909, looks to the time of reallzatlon, rather than to the period of accruement, 
except as the taking effect of the act on a specified date (January 1, 1909). 
excludes income that accrued before that date." 

See, also, Maryland Casualty Co. v. United States, supra. 

III. 

[3] 4. Whether interest on policy loans, which by the terms of the 
contract was added to the principal of the loan when it became due 
and remained unpaid by the policyholdèrs, was not income, within the 
meaning of the act. 
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This question is answered contrary to the government's contention by 
Board of Assessors, etc., v. New York Life Ins. Co., 216 U. S. 517, 30 
Sup. Ct. 385, 54 h. Ed. 597. 

IV. 

[4] 5. Whether increases in the value of assets because of accrual 
of discounts were not income, and decreases in value of assets because 
of amortization of premiunjs on bonds were a déduction from income 
under the act. 

In the reassessment the commissioner added to income for the two 
years a total, as "Accrual of discount," of $67,268.96, and deducted for 
"Dépréciation" (amortization of bonds) for the two years $231,654.86. 
In his findings of f act, Judge Geiger said : 

"Plaintiff walved objection in each amended retnrn made by the Commis- 
eioner of Internai Revenue to the Item 'Accrual of discount' and to the item 
'Dépréciation.' " 

Thereupon the court disposed of those items by deducting the "Ac- 
crual of discount" from the "Dépréciation," giving plaintifï a net dé- 
duction of $164,385.90. Inasmuch as plaintiff waived objection to 
items "Accrual of discount," the propriety of such a charge will not 
be discussed hère. If déduction by reason of amortization of premiums 
on bonds was proper, it must hâve been so under the following provi- 
sion of the statute, viz. : 

"AU losses actually sustalned within the year and not eompensated by Insur- 
ance or otherwise, induding a reasonable allowance for déprédation of prop- 
erty, if any." 

There was no sale. The item arose from mère book adjustments. 
In our opinion, amortization of bonds does not come within any défini- 
tion of "dépréciation" under this or similar acts. In considering the 
excise statute, the Suprême Court has said : 

"What was hère meant by 'dépréciation of property'? We think Congress 
used the expression In its ordinary and usual sensé as understood by business 
men. It is common Knowledge that business concerns usually keep a dépré- 
ciation account, in wElch is charged off the annual losses for wear and tear, 
and obsolescence of structures, machinery, and personalty in use In the busi- 
ness." 

The court then said that it did not consider the statute covered a dé- 
préciation of a mine by exhaustion of the ores. Van Baumbach v. Sar- 
gent Land Co., 242 U. S. 524, 37 Sup. Ct. 201, 61 L. Ed. 460. See also 
Lumber Mut. Fire Ins. Co. v. Malley (D. C.) 256 Fed. 383 ; Baldwin 
L. Works V. McCoach, 221 Fed. 59, 136 C. C. A. 660; Van Dyke v. 
Milwaukee, 159 Wis. 467, 146 N. W. 812, 150 N. W. 509. 

[5] Plaintiflf's claim that this question is not within the issues in 
this case is clearly overborne by its second and eleventh assignments 
of reasons why the tax is excessive and illegally assessed, viz. : 

"2. No greater amount of taxes should hâve been • ♦ * collected 
• * ♦ for the year 1909 than the sum of $43,729.78," etc. 

No. 11 is similar. It seems clear that a suit of this character is for 
ail purposes a contest between the government and the taxpayer; the 
question being, how much tax should the plaintiff hâve paid? In 
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Crocker v. Malley, 249 U. S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 
A. ly. R. 1601, the court found that the tax actually assessed against 
the plaintifïs as a joint-stock association was improperly assessed and 
collected, because the plaintiffs were not a joint-stock association, but 
simply trustées. At page 235 of 249 U. S., at page 272 of 39 Sup. Ct. 
(63 L. Ed. 573, 2 A. L. R. 1601), the court said : 

"The District Court, while it found for the plaintiffs, ruled that the défend- 
ant was entltled to retaln « • * the amount of the tax that they should 
hâve pald as trustées. • » • The Commlssloner of Internai Revenue re- 
jected the plaintiffs' clalm, and the statute does not leave the matter clear. 
The recovery theref ore wlll be from the United States. Rev. Stats. § 989. The 
plaintiffs, as they themselves alleged in their clalm, were the persons taxed, 
whether they were called an association or trustées. They were taxed too 
much. If the United States retaihs from the amount received by It the 
amount that It should hâve received, It cannot recover that sum In a subsé- 
quent suit." 

See, also, Missouri River, F. S. & G. R. Ce. v. United States (C. C.) 
19 Fed. 67. 

[8] Plaintifï cites the Eaton Cases (D. C.) 218 Fed. 188. The rea- 
son given by the court, in the first case, for allowing items "Bonds for 
accrual of discount" and "Bonds for amortization of premiums" is: 

"Because the testimony shows that the method of annually scaling down 
the bobk values of bonds purchased at a premium, and maklng additions to 
the book value of bonds purchased below par * • • is in accordance with 
the law and the requlrements of the Insurance departments of the différent 
States." 

The record hère shows no such practice by plaintiff. What law that 
action was in accordance with the décision does not say, but it certainly 
was not in accordance with the Excise Tax Act. Whether it was in 
accordance with the requirements of the insurance departments of the 
différent states makes no différence. The only clause, if any, under the 
Excise Law, which would permit the Commissioner to exercise any in- 
fluence upon déductions is the foUowing, relating to déductions: 

"The net addition, if any, requlred by law to be made wlthin the year to 
reserve funds." 

Under authority of Maryland Casualty Ce. v. United States, supra, 
the requirement of the insurance commissioner as to reserves would be a 
thing "required by law." 

We are of opinion that decreases in value of assets because of amor- 
tization of premiums on bonds were not a proper déduction, and that 
there should be deducted from the judgment of the court below the 
sum of $1,643.86, with interest thereon at the rate of 6 per cent, from 
January 22, 1912, to the date of the entry of the original judgment on 
November 16, 1917. 

V. 

[7] 6. Whether an addition to the reserve funds because of liabil- 
ity on supplementary contracts not involving life contingencies and 
canceled pplicies upon which a cash surrender value may be demanded 
was déductible from gross income under the act. 

The Excise Law permits insurance companies to deduct "the net ad- 
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dition, if any, required by law to be made within the year to reserve 
funds." Section 1952 of the Wisconsin state law provides : 

"In deterininlng the amount of the surplus to be dlstributed there shaUlje 
reserved an amount not less than the aggregate net value of ail the out- 
Btanding policies." 

Under this section and section 1950, the insurance commissioner of 
Wisconsin, as of December 31, in the years 1908, 1909, and 1910, cer- 
tified his computation of reserves, and did not include reserves as 
against the contracts in question. Ail the actuary would say about what 
was required by the insurance commissioner with référence to the 
reserve in question was that the blank that the company was com- 
pelled to fill in contained an item "Reserve liabilities," but that no such 
item was included in "Net reserve funds." 

Section 1946x defines " 'reserve' at any time within the policy year" 
and "terminal reserve." The latter is defined to be : 

"The sum sufficlent, wlth the net premiums coming due, to provide for the 
future mortallty charges, and mature the policy according to Its terms, ail 
compnted upon the table of mortallty adopted and the rate of interest as- 
Bumed." 

The end to be reached in life insurance is to mature the policy by 
building up a reserve. Thé basis of arriving at that desired end is the 
table of mortality and the rate of interest assumed, and by the use of 
them the net premium is fixed and the reserve is built up from net 
premiums. Repeating the process of making the terminal reserve from 
year to year until the time when the payment of premiums ceases 
matures the policy. The net premium coming due is the foundation of 
the reserve. Actuary Evans states it thus : 

"The reserve Is the balance of cash that the company must hâve on hand in 
order to pay out the contract, assuming that the future premiums under the 
policy are paid to the company ; or, In other words, the Increase In the reserve 
on the policy would be, specifically, the amount of the premium for that year 
paid In, interest on the entire sum, and the cost of the insurance deducted." 

Assistant secretary Anderson explained that — 

"When the policy becomes a daim, it Is charged off In the death loss aecount 
as a disbursement • • * for the fuU amount of the • * ♦ policy." 

When asked what, if anything, is deducted from the gênerai re- 
serve fund when death occurs, he answered: 

"A corresponding amount to the death loss which was taken out of disburse- 
ments — the reserve — is held on that policy. 1 mean that one part of reserve 
-aecount is wiped out and another created." 

Just hère is the misconception as to what is a life insurance reserve. 
The réserve meant in the law is that fund which is built up to mature 
the policy. Of course, at the time when the money is taken out of the 
reserve aecount and is not used for immédiate payment, it must be held 
somehow. In other words, it is reserved for the purpose of future pay- 
ment. The full amount is there at the beginning, and there is noth- 
ing that has to be built up or matured. Nothing more can be reserved 
•on that acccunt. 
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We are of opinion that the decrease in the net value of assets because 
of amortization of premiums on bonds was not proper, and that the 
decrease in the net value of assets because of liability on supplementar>' 
contracts not involving life contingencies and canceled policies upon 
which a cash surrender value may be demanded was not proper, and 
that there should be deducted from the judgment of the court below 
on account of the first item the sum of $1,643.86, and on account of the 
latter item the sum of $9,969.08, an aggregate of $11,612.94, as of 
January 22, 1912, and that judgment should be entered for the sum of 
$131,755.84, being the principal of the original judgment, less said sum 
of $11,612.94, with interest thereon at 6 per cent, from January 22, 
1912, with costs in the District Court, which said interest amounts, to 
the date of the entry of the judgment in the District Court on Decem- 
ber 16, 1917, to $46,641.57. 

It is adjudged that each party pay its own costs of the proceedings in 
this court. 



TEN EYCK V. DreECTOR GENERAL OF RAILROADS et aL 

(Circuit Court of Appeals, Second Circuit. June 2, 1920.) 
No. 243. 

1. Towa^ ®=»3— Contract by which tow assumes risk of tug*» ii^;Ugeac«i 

valid. 

A contract between tug and tow, by which the tow assumes ail risks of 
the towing, held not Invalld as agalnst public poUcy, and to cover the risk 
from the tug's négligence. 

2. Towage '^='4 — Tug, in ration to tow, not cominMi carrier. 

A tug is not, in relation to its tow, a coœmon carrier. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in admiralty by Kittîe Ten Eyck against the Director General of 
Railroads, with the Hartman-Blanchard Company impleaded. Decree 
for libelant against the Hartman-Blanchard Company, which appeals. 
Affirmed. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 14, 65 L. Ed. - — . 

Macklin, Brown, Purdy & Van Wyck, of New York City (Pierre 
M. Brown, of New York City, of counsel), for appellant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellee Ten Eyck. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for appellee Director General. 

Alexander & Ash, of New York City, amicus curise (Mark Ash, of 
New York City, of counsel), for New York Tow Boat Exchange. 

Hornblower, Miller, Garrison & Potter, of New York City, amicus 
curise (George S. Hornblower, of New York City, of counsel), for New 
York Trap Rock Corporation. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

^^^For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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MANTON, Circuit Judge. Kittie Ten Eyck owned the canal boat 
Florence Trembley. It was chartered on the 17th of September, 1918, 
to the appellant, Hartman-Blanchard Company. The Pennsylvania 
Railroad Company, among othei things, was engaged in towing and 
owned the tug P. R. R. No. 7. It was sent to tow the Trembley, and 
picked her up in the slip at Ninety-Sixth street shortly after midnight 
on September 18, 1918. This towing contract was made under thèse 
circnmstances. On September 2, 1918, the Director General of Rail- 
roads, then in control of the Pennsylvania Railroad, sent Hartman- 
Blanchard Company, by registered mail, the foUowing notice; 
"United States Railroad Administration, 
"W. G. McAdoo, Director General of Railroads, , 

"Pennsylvania Rallroads — Bastern Lines. 
"Office: Foot of Oortland Street, 

"New York, N. Y., September 2, 1918. 
"Gentlemen : We beg to Inform you that it has become necessary for us to 
cease being responslble for vessels whlle in tow of our tug. On and after 
September 11, 1918, the foUowing conditions will apply to ail work accepted 
and performed by tugs owned, employed or chartered by the Pennsylvania 
Railroad Company : Ali towing is done at the risk of the tow. Neither we, 
nor the tugs employed in the service, nor the owners shall be responsible for 
any damage done to the tow through négligence, and the masters and crews 
of tugs, in the performance of the towage service, shall become the serv- 
ants of and identified with the vessel or the craft towed, whether singly or 
with other vessels owned by you and in possession of chartcrers, and to the 
shifting of vessels In and around piers and in slips. 

"Very truly yours, D. C. Chase, Supt. Steam Towing." 

On the afternoon of September 17, 1918, the Hartman-Blanchard 
Company contracted for the towage by the tug by téléphone, calling the 
office of the superintendent of steam towing of the Pennsylvania Rail- 
road, and asked to tow the canal boat Florence Trembley f rom Ninety- 
Sixth Street, East River, Manhattan, to South Amboy, N. J. The rec- 
ord of the railroad company shows that a clerk in the office of the su- 
perintendent of steam towing answered the téléphone and made entry 
of this order for towing in the book kept for that purpose, and later 
gave the necessary instructions for towing the Florence Trembley. 
When the towing commenced, the tide was ebb, the wind easterly, and 
the weather misty, ànd about 12 :20 a. m. of the same day, the No. 7, 
with two boats made fast on her port side, and three on her starboard 
side, the Florence Trembley being the outside boat on the starboard 
side, attempted to pick up the boat the Florence O'Boyle, which was 
lying in the same slip, and when making fast to the O'Boyle the barges 
drif ted out of the slip, and the strong «bb tide caught the head of the 
tow, carrying it downstream, and the Florence Trembley came m con- 
tact with a bathhouse at the end of the pier, damaging her. She was 
without motive power of her own, and was therefore in control of the 
charterer and the tug. The libelant and her husband lived on the boat, 
the latter acting as the captain. 

The receipt of the notice of September 2, 1918, is conceded. After 
the libel was filed against the Director General of Railroads, under the 
fifty-ninth rule of admiralty (29 Sup. Ct. xlvi), the Hartman-Blanch- 
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ard Company was brought in. The District Judge relîeved the Direc- 
tor General of Railroads from liability because of the written notice 
served September 2, 1918, and its acceptance as a condition of the 
contract. 

[ 1 ] We are urged upon this appeal to rule that public policy f orbids 
the enforcement of a condition of the contract relieving the tugs em- 
ployed in the service from responsibility for any damage done to the 
tow through négligence of the master or crew of the tug while engaged 
iri the performance of towage service, or to contract so as to make the 
servants of the tug the servants of the craft or vessel which is being 
towed. This court had this question presented in The Oceanica, 170 
Fed. 893, 96 C. C. A. 69. There we approved a contract for towage 
of a barge which provided that — 

"The tow assumed no rlsks, and releases the tug from liability for her own 
négligence resultlng in damage to the tow." 

We said there: 

"A tug Is not, in relation to its tow, a common carrier, belng only bound to 
the exercise of ordinary eare. The Margaret, 94 U. S. 495, 24 L. Ed. 146. It 
foUows that a contract against liability for négligence cannot be construed In 
the case of a tug as it may be in the case of a common carrier. The tug 
[owner] being liable for négligence If the tow agrées to assume ail risks, no 
risk can be meant except those for which the tug is liable, viz. the conséquences 
of her own négligence. There is no other class of risks upon which the cause 
can pperate as in the case of common carriers, viz. those rislng from liability 
as insurer. Unless construed to cover the tug's négligence, stipulation is 
meaningless; i. e., an agreement by the tow to assume risks to which she is 
subject without any stipulation and for which there is no liability at ail on 
the part*of the tug." 

Later, in Monk v. Steamboat Co., 198 Fed. 472, 117 C. C. A. 232, 
this court approved the previous ruling in The Oceanica Case, and 
said : 

"When the boat towed assumes ail the risks of towing, It assumes the risk 
of the tug's négligence, as we hâve held in The Oceanica, 170 Fed. 893, 96 C, 
e. À. 69, because, the tug nof being an insurer or common carrier want of 
ordinary care and prudence is ail the tug and owners are respohsible for. 
There is nothing else for the contract assuming ail risks to operate on." 

In B. & O. R. R. V. Voigt, 176 U. S. 498, 20 Sup. Ct. 385, 44 L. Ed. 
560, the court held that an express messenger in an express car by con- 
tract could exonerate the railroad company from liability to him, and 
that such a contract did not contravene public policy. This was held 
because it was said that the railroad company did not assume toward 
him the obligations of a common carrier as it would to a passenger be- 
cause he was not a passenger, that as to him it assumed the obligations 
of a private carrier, and that, a private carrier is free to contract as to 
the conditions of the carriage, and no reason of public policy forbids 
such carrier from stipula ting against its own négligence and making 
it a part of the contract. To the same effect are the cases of Robinson 
V. B. & O. R. R. Co., 237 U. S. 84, 35 Sup. Ct. 491, 59 L. Ed. 849, and 
Santa Fé R. R. Co. v. Grant Bros. Co., 228 U. S. 177, 33 Sup. Ct. 474, 
57 L. Ed. 787. 
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[2] A tug îs not, în the relation to its tow, a common carrier. The 
Margaret, 94 U. S. 494, 24 L. Ed. 146. In McCormick v. Shippy, 124 
Fed. 48, 59 C. C. A. 568, a case in this court, where a suit was brought 
by the'owner of a yacht against the charterer to recover for loss of the 
yacht, and which charter containe^ a provision that "the charterer shall 
assume no responsibility for loss or damage to the yacht," it was said : 

"There is no question of public policy Involved In this charter party, as In 
the case of a common carrier. It Is well settled that the parties in such a 
case hâve the right to provide by apt language against liability for négligence. 
Hartford Fire Ins. Co. v. Chicago, etc., Ry. Co., 175 U. S. 91, 98, 20 Sup. Ct. 
S.3, 44 L. Ed. 84." 

This rule prevails in the British courts. See United Service, 8 Prob. 
56, affirmed in Court of Appeals, 9 Prob. 3; Luna v. Kingston, 36 
Times Law Reports, 112 (Dec, 1919). 

Notice imposing the conditions under which the tug would be ac- 
cepted having been received, the railroad company was justified in ac- 
cepting the towage contract, fully understanding that the libelant agreed 
to thèse terms. The terms stated in the notice, therefore, became part 
of the oral contract entered into for the service. On this record, we 
affirm the decree below. 

Decree affirmed. 



lo re SCHAFFNER. 
Pétition of STRAUSS. 

(Circuit Court of Appeals, Second Circuit. June 9, 1920. > 
No. 89. 

1. Bankruptcy ®=»336 — Claim may be amended after one year. 

An amendment of a claim, to malce it more spécifie, may be allowed 
after expiration of the year for flllng claims. 

2. Bankruptcy €=»331 — One of two executors may file daim for estate. 

One of two executors may sign and verify a claim on behalf of the 
estate. 

3. Bankruptcy ®=>439 — Order expungiae claim reviewable by pétition to re- 

vise. 

An order expunglng a daim flled on behalf of an estate, because not 
signed by both of the two executors, held properly reviewable by pétition 
to revise. 

4. Banliruptcy <©=439 — Appellate court may revise interlocutory order. 

The appellate court may revise an Interlocutory order in bankruptcy, 
where It wiU speed the proeeedings. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Herbert E. Schaflfner, trading as Schaffner & Rub- 
stadt, bankrupt. On pétition by Louis C. Strauss to revise order of 
District Court. Reversed. 

Rosenberg & Bail and Lewis M. Scheuer, ail of New York City 
(D. W. Kahn, of New York City, of counsel), for claimant. 

^=sFor oUier cases see same toplc & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
267 F.— 62 
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H. & J. J. Lesser, of New York City, and Léo Oppenheimer, of 
Cleveland, Ohio (J. J. Lesser, of New York City, of counsel), for trus- 
tée and Karp. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. June 21, 1917, an involuntary pétition in 
bankruptcy was filed against Herbert E. Schaffner, trading as Schaff- 
ner & Rubstadt. July 17 an order of adjudication was made, and 
Melville Boyd appointed receiver. July 31 a spécial meeting of credi- 
tors was held to vote on offers to purchase the assets of the estate, at 
which the offer of one Karp was accepted, viz. to pay ail prior claims 
proved and allowed in fuU, 56 per cent, of ail unsecured claims proved 
and allowed, and disburâements and expenses of administration. 
August 1 the référée confirmed the sale and made Karp a party to 
this proceeding. November 13 Boyd, the receiver, was elected trustée. 

In April, 1918, Louis C. Strauss, one of the executors of Emanuel 
Schafîner, deceased, father of the bankrupt, verified and filed a proof 
of claim, the material portions of which are as follows: 

"At Cincinnati, in the state of Ohio, on tlie date herelnaf ter set forth, came 
Louis C. Strauss, one of the executors of ths estate of Emanuel Schaffner, de- 
ceased, and says : That the above-named bankrupt was at and before the flling 
of the pétition in bankruptcy hereln, and still is, justly and truly indebted to 
said estate of Emanuel Schaffner, deceased, in the sum of sixty-six thousand 
flve hundred flfty ($66,550) dollars. ïhat the considération of said debt Is 
moneys and securitles loaned to the said bankrupt by Emanuel SchafCner, 
deceased, of the agreed value or amount of $66,550, on or prior to the 8th day 
of November, 1915, no part of which has been paid, and the whole whereof is 
justly due and owlng by the said bankrupt to the said estate. That there are 
no offsets or counterclaima thereto." 

April 22 Boyd, the trustée, and Karp, the purchaser, objected to the 
claim: 

"Sir : Please take notice that Melville Boyd, the tr\iatee hereln, and Hyman 
Karp, the purchaser of ail of the assets of the above-named bankrupt, hereby 
object to the claim filed by Louis 0. Strauss, the executor of the estate of 
Emanuel Schaffner, in the sum of sixty-six thousand five hundred fifty ($66,- 
550) dollars, for the reason that the said claim is not a debt provable againsf 
this estate and should not be allowed, and for the further reason that the 
said bankrupt is not indebted to the estate of Emanuel Schaffner in any sum 
whatsoever. 

"Dated, New York, April 22, 1918." 

December 23 a hearing on the objections was had, at which objec- 
tion was made that the proof of claim was invalid, because signed and 
filed by one executor only. February 1 1 the executor Strauss applied 
for leave to file an amended claim, which was granted by the référée. 
The amended claim difïers from the original only in adding to the 
first paragraph: 

"That he, together with Herbert E. Schaffner, are the sole qualifled and 
acting executors of the estate of Emanuel Schaffner, deceased" 

—and changing the amount claimed from $66,550 to $65,150, and add- 
ing: 
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"Schedule A. 

Deeember, 1914. Cash $22,800 

Mareh 31, 1915. Securities 42,350 

Total $65,150" 

The référée, relying upon Whitney v. Dresser, 200 U. S. 532, 26 
Sup. Ct. 316, 50 L. Ed. 584, directed the objectors to go forward. 
Thereupon Karp and the trustée filed a pétition for review by the Dis- 
trict Court, on the ground that the référée erred in allowing the 
amended proof of claim to be filed more than a year after adjudication, 
and in not holding it to be insufficient, because signed by one exécuter 
only, and in imposing the duty of going forward upon the objectors. 

[11 The District Judge made no référence to the objection that the 
amended proof of claim was allowed to be filed more than a year after 
adjudication, but we think it withoùt merit. In re Kessler, 184 Fed. 
51, 107 C. C. A. 13. He did, however, hold that, though one executor 
may verify, both executors must sign and file the proof of claim. For 
that reason he reversed the order of the référée, directed the amended 
proof of claim to be expunged, and that if within 15 days an amend- 
ed proof of claim, signed by both executors, were filed, the référée, 
upon pétition of the trustée for a re-examination of the claim under 
General Order 21 (89 Fed. ix, 32 C. C. A. xxiii), should take the ex- 
amination of each of the executors, with the discrétion of suspending 
the proceedings to détermine the validity of the claim until each had 
been examined. 

[2] We do not agrée with the District Judge that the proof of 
claim must be signed by both executors. We think that one may 
sign and verify a claim on behalf of the estate. The whole bankruptcy 
proceeding constitutes one suit, and a proof of claim is not an action 
at law or in equity, but is a demand against a fund in possession of 
the court for distribution, just like a proceeding to limit the liability 
of a vessel owner or to wînd up a corporation in equity. Strict ruies 
of pleading are not necessary or applicable.- We can see no objection 
to one executor signing and filing a proof of daim upon behalf of 
the estate, just as section l' of the Gfeneral Order permits one partner 
to do for the firm; both having the right to collect or release a debt 
or dispose of assets of the estate or the firm. Geyer v. Snyder, 140 
N. Y. 394, 35 N. E. 784. In such exceptional cases as this great mis- 
chief might ensue, if the view of the District Judge were enforced. 
One executor, by refusing to sign, might prevent a proof of claim 
ever being filed, and important controversies ever determined. It is 
suggested that by proceedings in the probate court the letters of such 
an executor might be revoked; but this would be a long proceeding, 
which might subject the bankruptcy court to the control of the probate 
court, as, for example, if that court refused to discharge the executor. 

[3, 4] Both an appeal and a pétition to revise hâve been taken; but, 
as this is a proceeding in bankruptcy, the pétition is the proper remedy. 
We might refuse to revise the order, as it is interlocutory (In re Horo- 
witz, 250 Fed. 106, 162 C. C. A. 278) ; but, questions of law going to 
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the jurisdiction being involved, it will speed distribution to dispose of 
it now. 

The order is reversed, the proof of daim reinstated, and, if the trus- 
tée apply for a re-examination under General Order 21, the référée 
to détermine upon whom the duty of going forward lies, aijd to take 
the examination of the claimant and of any compétent witness called 
by either party. 



CUTLEB HAMMEB CO. T. PAVPUNG & HABNISCHFBGER CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 9, 1920.) 
No. 242. 

Patents ®=>328— 1,096,485, for electric switch, valid and inlringed. 

The Barnum patent, No. 1,096,485, for an electric switch, held not an- 
ticipated, valid, and Infringed. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Cutler Hammer Company against Pawling & 
Harnischfeger Company and Isaac G. Johnson & Co., Incorporated, 
for infringement of patent No. 1,096,485. Decree for complainant, and 
défendants appeal. Affirmed. 

Leverett C. Wheeler, of Milwaukee, Wis., and C. C. Billings, of New 
York City, for appellants. 

Edwin B. H. Tower, Jr., of Milwaukee, Wis., and Wylie C. Marge- 
son, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Appellee sued on patent No. 1,096,485, 
granted May 12, 1914, for an improvement in an electric switch. The 
appellee was the assignée of T. E. Barnum. The appellant Pawling 
& Harnischfeger Company is the manufacturer, and Isaac G. Johnson 
& Co. (a corporation), is the user, of the switch in question. Claims 
1, 2, and 3 of the patent are in suit, îmd provide as foUows : 

1. In an electric switch, in comblnatlon a support, a contact finger, havlng 
at one end an open pivotai bearing on sald support, and havlng at îts other end 
a contact, a pin mounted on sald support, and extendlng through sald contact 
finger intermediate its ends, and a coll spring surrounding said pin and bearing 
upon said contact finger, to hold the latter in engagement wlth sald support 
and permit movement of said contact. 

2. In an electric switch, in comblnatlon, a support, a contact finger havlng 
at one end an open pivotai bearing on said support, and havlng at its other 
end a contact, a pin mounted on said support, and extending through said 
contact finger intermediate its ends, and a coll spring surrounding said pin and 
bearing upon said contact finger to hold the latter in engagement vrfth said 
supi)ort and permit movement of said contact, sald support havlng an extension 
to Umit the movement of sald contact flnger in one direction. 

^=3For otber cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests à Indexe* 
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3. In an electrlc swltch, In combination, a support, a contact flnger having 
at one end an open pivotai bearing on isald support, and havlng at its other end 
a contact pièce, a pin mounted on said support and extending through said 
contact flnger intermediate its ends, a coil spring surrounding said pin, and 
pressing upon said contact flnger, to hold the latter In engagement with said 
support, and adjustable means on said contact flnger to limit the movement 
of tlie same in one direction. 

The District Judge found the patent valid as to claims 1 to 4, and 
held claims 1, 2, and 3 infringed. 

The patented switch, as applied to drum controllers, was placed on 
the market in 1910, and the appellant Pawling & Harnischfeger Com- 
pany purchased and used the appellee's drum controller. The invention 
is said by the inventer to be particularly applicable to drum controllers. 
Although applicable for other purposes, the patented switch may be 
applied to a drum controller, as iîlustrated in the drawings of the patent. 
The drum controller comprises a rotable drum and stationary contacts 
arranged alongside the same and mounted upon a base. The contact 
segments hâve différent lengfths, and may be arranged in various ways 
around the drum, so as to engage the stationary contacts according 
to the séquence required. The contact segments are carried by radial 
arms, which dispose them cylindrically. The contact comprises a sup- 
port and a pivoted finger. An open pivotai bearing is provided, so that 
the contact, as a whole, may hâve minimum width and a finger readily 
removable therefrom. The contact is pressed inwardly by a coiled 
spring, arranged upon the outside of the finger, and carried upon a 
pin which is mounted upon the support. The finger's normal inward 
position is determined by the stop, and this position may be adjusted 
by means of a screw. There is a flexible conducting lead, which car- 
ries the current from the support to the finger. The finger has a tip, 
which is engaged by the segment. This tip has the same curvature 
on both sides. 

The advantages obtained by this combination of éléments hâve 
brought the patented contact into extensive commercial use. With 
the spring, the lead, and the finger exposed outside, they are readily 
accessible. The open pivotai bearing enables the finger to be with- 
drawrt, and applied after the lead and spring are disconnected, without 
difficult manipulation, and without withdrawing the pivot pin laterally. 
The resuit is that the contact has a minimum width, so that more may 
be placed in a given space than pivotai contacts which hâve bearings 
arranged alongside the finger or hâve a pivot pin which has to be moved 
sideways. It results that many more contacts can be arranged in half 
the space required by a contact which has a closed pivotai bearing and 
requires the pivot pin to be removed or inserted laterally. The finger 
is rigid, so that it will not bend. The spring does not carry current, 
so it does not become heated and lose its resiliency ; it is not necessary 
that the spring hâve conductivity, and other materials may be used 
for resiliency. It guards against a short circuit, if the spring breaks, 
because the pin and pivot keep it in position, so that it does not become 
displaced, and therefore come in contact with other electrical parts. 
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The contacts may be arranged close together, as the open pivotai bear- 
ings allow it to be readily removed and applied; the lead and spring 
are outside and accessible. 

The appellants' controller, in which its fingers are employed, is sub- 
stantially the same as appellee's drum con,troller. The appellants' 
contacts are substantially the same as the appellee's contacts, com- 
prising a support and a pivotai finger ; the spring and lead are both out- 
side the finger and are readily accessible. An open pivotai bearing is 
provided, so that the finger may be removed and applied readily when 
the lead and spring are disconnected. The spring and pivot do not 
carry current. The tip has substantially the same inclination on both 
sides. The pivotai bearing and tip face are arranged substantially in 
a line tangential to the point at which the tip face engages the drum 
segment. The appellants' open pivotai bearing is formed by a tri- 
angular projection on which the finger rests. The finger is kept from 
moving sideways by the retaining pin, which projects through a hole 
in the finger; such pin being arranged alongside the triangular pro- 
jection from the semispherical projection. 

Appellants' claim is that the triangular projection has the bearing 
faces thereof formed to provide a point contact, so that the finger 
may tilt crosswise to allow the tip face to adjust itself to the contact 
segment. The appellee's finger may likewise tilt crosswise, and enable 
the tip face to adjust itself to the contact segment. Infringement is 
not avoided under the claim of pivotai bearing, as the appellants' is 
an open pivotai bearing and performs the same function as the ap- 
pellee's open pivotai bearing. They are the same in substance. The 
appellee's projection shown in the patent is mounted upon the finger, 
instead of the support, as in appellants' contact, and the groove pro- 
vided to prevent latéral movement, instead of a pin. The appellants' 
contact has substantially the same éléments, which co-operate in sub- 
stantially the same way, and produce substantially the same resuit. We 
do not think that this is avoided on account of a pin pivotai bearing. 
The open pivotai bearing, as that term is used, must be considered ac- 
cording to the function of the bearings and the use made thereof. 

Nor do we think that anything disclosed by the prior art anticipated 
the appellee's invention. The patent to Gale, No. 771,239, October 4, 
1914, and the publication of Die Hebezeuge, are the chief reliance 
of the appellants as the prior art. The patent and publication do not 
disclose a pivoted switch contact. They do not embody the same struc- 
ture, nor attain the same end, as a pivotai contact. The Gale patent, 
is not a pivoted contact, nor a controller contact. The clips do not 
pivot, but are kept parallel, so as to engage the sides of the switch 
blades. The spring enables the clips to adjust themselves against the 
switch blades. The structure could not be modified, so as to adapt it 
to a controller. The clips may be readily removable. The springs 
are not accessible, as they are located beneath.the finger, and cannot 
be readily reached through space between contacts. The spring car- 
ries current, which tends to beat the same and make it lose its resiliency. 
If the spring breaks, the spring and finger may be displaced, and cause 
a short circuit. 
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Other patents of the prior art were received in évidence, but an ex- 
amination of each does not reveal a combination of éléments, such as 
the appellee bas gotten together to produce, and which bas accomplisbed 
new and usef ul results in the art. 

Decree affirmed. 



ELLIOTT MACH. CO. v. P. B, APPELDOORN'S SONS CO, 

(Circuit Ck)urt of Appeals, Slxth Circuit. June 8, 1920. On Pétition for Re- 
hearlng, November 5, 1920.) 

No. 3367. 

1. Patents <S=»168 (3) — Inventer, acquîescing in rejection of daim, estopped 

from ttiereafter asserting it. 

Where the patent office rejects a clalm covering a devlce on Its merits, 
and tlie rejection is acqulesced in, and the patent issued, the applicant 
cannot afterwards be permitted a construction of the claims allowed wlde 
enough to embrace the claim which was rejected. 

2. Patents ®=>174 — ^In crowded art, inventer is entitled only to tiis own de- 

vlce. 

A patentée of a new machine acquires a monopoly as against ail form- 
ai variations ; but If the advance is graduai, so no one can claim the com- 
plète machine, each Inventer Is entitled only to his own spécifie form 
of device. 
S. Patents <S=>328 — 799,549, fer a button-setting device, net infringed. 

Patent No. 799,549, daim 4, for a button-feedlng mechanism for a 
button-setting device operated by foot or other power, held, In view of the 
prior State of the art and the patentee's acquiescence In the rejection of 
the original claim, which, as shown by the file wrapper, was not allowed 
until a combination was described, limited to the particular construction, 
and, as llmlted, not inf ringed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Suit by the EUiott Machine Company against the P. B. Appeldoom's 
Sons Company. From a judgment for défendant, plaintiff appeals. 
Afifirmed. 

Fred L. Chappell, of Kalamazoo, Mich. (Edgar H. Johnson, of 
Grand Rapids, Mich., on the brief), for appellant. 

Chas. W. Owen, of Toledo, Ohio (Owen, Owen & Crampton, of 
Toledo, Ohio, on the brief J, for appellee. 

Before DONAHUE, Circuit Judge, and COCHRAN and WEST- 
ENHAVER, District Judges. 

WESTENHAVER, District Judge. This is a suit for infringement 
of United States letters patent No. 799,549, issued to William E. 
Elliott, September 12, 1905. The défenses are invalidity and nonin- 
fringement. The court below, being of opinion that claim 4, the only 
one in issue, should be limited to the spécifie construction therein de- 
scribed and claimed, held that it was not infringed and dismissed the 
bill. From this decree, plaintiff appeals. 

(gzzsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Elliott's patent is for certain improvements in a class of button- 
setting machines which are operated by foot or other power, and in 
which the buttons are fed from a hopper or chute to the clinching 
anvil or die. This machine is particularly adapted to attach buttons 
to shoes by means of wire staples, which are automatically formed 
in the machine from a spool or coil of wire. The buttons are deliv- 
ered from a hopper into a chute, down which they slide in a single-file 
column to the wire-receiving position. The button-feeding mechanism 
is adapted to take the first button from the column, push it into a 
wii-e-receiving position, and hold it there while the wire is being thread- 
ed through the eye and until the staple driver has corne into position to 
drive the staple through the fabric. While the staple is thus being 
driven and clinched, the feed finger of the button-feeding mechanism 
is retijrned into position ready to repeat the opération. Thèse opér- 
ations are performed by means of an operating plunger, to which the 
power is applied by a foot treadle or other suitable device. 

Claim 4 relates solely to this button-feeding mechanism. It is dé- 
sirable, if not necessary, that différent sized buttons should be placed 
and held m position, and the feeding mechanism is provided with a 
compensating or lost motion feature, so that, after the button is fed 
into its position, the actuating mechanism may complète its normal 
opération of driving and clinching the staple. The controversy hère 
turns on the spécial means of compensation employed in the plaintiff's 
and defendant's respective constructions. Plaintiff's and defendant's 
button-feeding mechanisms are best shown by the accompanying il- 
lustrations : 



plai/^tiff'5 structure 




'tt* IIVM 
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Claim 4, covering plaintiflf's construction as above illustrated, con- 
tains four éléments: (1) A button feed finger, /^; (2) a feed arm 7; 
(3) a feed lever 6; (4) a spring connection, 10, between the feed lever 
and the feed finger, adapted to allow the feed lever to complète its nor- 
mal stroke after the feed finger is arrested by the stoppage of the but- 
ton. The feed finger is connected to the feed arm by a pivot, 70. The 
feed lever and feed arm are fulcrumed on a common pivot, 69. They 
hâve a pin and shoulder connection, 8 and 9, whereby they hâve a 
pivotai movement together in one direction and a relative pivotai 
movement in the opposite direction, so that, while operating in one di- 
rection, they are in effect an intégral lever, and, while operating in the 
opposite direction, a split lever. A spring, 10, connects the two to- 
gether, and is adapted to permit the feed lever, 6, to complète its nor- 
mal movement after the movement of the feed finger is arrested by 
the stoppage of the button. The operating link, 3, is pivoted rigidly 
at its lower end to the feed lever, 6, and has a pin and slot connection 
at its upper end with the operating plunger. This mechanism is oper- 
ated by the up and down movement of the plunger and co-operates 
in the manner briefly set forth above, with the staple forming and 
clinching mechanism of the machine. 

Thus it will be seen that the compensating or lost motion device in- 
heres primarily in the split lever construction of the feed lever and 
feed arm, and the spring connection between the feed lever and feed 
finger, whereby the operating link and the feed lever are permitted 
to complète their normal stroke in order to drive and clinch the staple 
after the feed finger and the feed arm are stopped by the button. As 
will appear later on examination of the file wrapper history of the 
patent application, the patentable novelty of this construction was 
found to inhere in thèse features, and claim 4 was allowed only be- 
cause of the introduction of a feed arjn as a fourth élément of the com- 
bination, and the spring connection adapted to function in this spé- 
cifie manner. 
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Defendant's structure, as above illustrated, has a feed finger, 1, 
connected by a pivot, 10, to a feed lever, 2. This feed lever is ful- 
crumed on the pivot, 3, attached to the frame of the machine. Its 
lower end has a pin and slot connection with the operating link, 5, the 
upper end of which is rigidly pivoted to the plunger. A spring, J^, 
holds the feed finger in yielding engagement with the top of a button 
while being fed. A tension spring, 6, connects the pin at the lower 
end of the feed lever with the operating link. In actual opération, 
when the button feed finger and the feed lever hâve brough1> the hut- 
ton into staple-receiving position, and are positively stopped, the 
operating link and plunger are allowed to complète their normal stroke 
by reason of the spring, 6, yielding and thereby permitting the oper- 
ating link, 6, to move relatively to the lower end of the feed lever. 

This is the reverse of the mode of opération of plaintiff's construc- 
tion. The feed lever, also, is not made up of a lever and a feed arm 
having pivotai movement together in one direction and a relatively 
pivotai, movement in an opposite direction, as in plaintiff's construc- 
tion, but is an intégral, and not a split, lever. Plaintiff contends, how- 
ever, that defendant's operating link, 6, is the équivalent of its feed 
lever, 6; that defendant's feed lever, 6, is the équivalent of its feed 
arm, 7, and that the pin, 8, operating in the slot, 7, is the équivalent 
of the abutting surfaces on its feed arm and feed lever, whereby 
pivotai movement together in one direction and relative pivotai move- 
ment in an opposite direction are obtained, and, further, that defend- 
ant's spring Ji., Connecting the feed finger and feed lever, and the 
spring 6, are the équivalent of its spring 10. The charge of infringe- 
ment rests primarily upon thèse contentions. 

[1-3] In passing on this charge of infringement, a hrief review 
of the file wrapper history of plaintiff's patent and of the prior art 
will be helpful. EHiott's original application described and claimed 
a combination of a feed finger, a pivoted lever attached to said feed 
finger, and a spring connection, substantially as described. This claim 
was rejected on two earlier patents issued to him, being Nos. 526,012 
and 552,869. Later he amended the claim, describing a combination 
of a button feed finger and a feed lever, together with a spring con- 
nection between the two, to allow the feed lever to complète its normal 
stroke after the feed finger is arrested by the stoppage of the button, 
substantially as is described. In support of this amended claim and in 
order.to avoid the références cited, he said: 

"In ail the références clted against the feed fingersj the Angers are provided 
with a slot, and hâve a longitudinal movement in order to adjust the Angers to 
buttons of différent slzes. In the présent invention, applicant has obviated 
the necesslty of uslng a slot, and pivots the feed flnger to the lever, and the 
movement of the flnger upon its pivotai attachment forms a sufflcient adjust- 
ment to adapt the same to buttons of ail sizes." 

The amended claim, despite this argument, was again rejected on 
patent No. 552,869. The applicant acquiesced in thèse rejections, 
and substituted an amended clann in the language of présent claim 
4-, which was finally allowed. In submitting it, he said : 
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"Thls claim as now presented is thought to be patentably distinguisbed 
from the state of the art, as the elbments therein recited are not dlselosed." 

Thus it appears that the patent examiner rejected the original and 
amended claims because of the prior art, and required the substitution 
of a narrower claim, which calls for the feed arm as an élément, and 
of a spring connection between the feed finger and the feed lever, f unc- 
tioning in the manner described, in order to avoid conflict with that 
prior art. The applicant acquiesced in thèse rejections and in the ex- 
aminer's construction of the claims and of the prior art. It is settled 
law that he is bound thereby, and is now estopped to assert a différent 
or a broader construction. In Frey v. Marvel Auto Supply Co. (6 C. 
C. A.) 236 Fed. 916, 921, 150 C. C. A. 178, 183, Judge Knappen says: 

"It Is the broad, gênerai rule that, where the Patent Oflace rejects a claim 
covering a device on its merits, and the i-ejection Is acquiesced in and the pat- 
ent issues, the applicant cannot afterwards be permitted a construction of 
the claims allowed wide cnough to embrace the claim which was rejected" 
(citing cases). 

To the same effect are Garland v. Quinn (6 C. C. A.) 242 Fed. 267, 
270, 155 C. C. A. 107; Van Manen v. Léonard (6 C. C. A.) 248 Fed. 
939, 161 C. C. A. 57 ; Arnold-Creager Co. v. Barkwill Brick Co. (6 
C. C. A.) 246 Fed. 441, 158 C. C. A. 505 ; Ventilated Cushion & Spring 
Co. V. D'Arcy (6 C. C. A.) 229 Fed. 398, 143 C. C. A. 518; Morgan 
Envelope Co. v. Albany Paper Co., 152 U. S. 425, 429, 14 Sup. Ct. 
627, 38 L. Ed. 500. 

This file wrapper history indicates, and tlie fact is, that Elliott's in- 
vention was made in an old and crowded art. Button-setting machines 
of this gênerai type, with button-feeding mechanisms containing com- 
pensating and lost motion devices, to take care of the différence in size 
of buttons, had been in use for many years. Elliott himself seems to 
hâve heen a prolific invéntor of button-feeding machines. In addi- 
tion to the two patents issued to him, as cited by the patent examiner, 
he had obtained patent No. 408,700, August 13, 1889, and No. 799,- 
550, issued September 12, 1905, on an application dated two years 
earlier than the application for the patent now in controversy. In ad- 
dition thereto, we hâve United States letters patent No. 265,532, is- 
sued October 3, 1882, to J. H. Morley, and No. 386,856, issued July 
31, 1888, to J. F. Thayer, both for button-attaching machines. 

An extended review thereof is not necessary. It is sufficient to 
examine briefly the two cited by the patent examiner. The button- 
feeding mechanism of the machines therein described and claimed con- 
tained three éléments only — a feed finger, a feed lever, and the spring 
connection between the two. In patent No. 526,012, the means of 
compensation was a pin and slot connection between the feed finger 
and the feed lever, with a spring Connecting the two together. This 
construction is also présent in No. 408,700. Elliott in his testimony 
says that the objection to this form of construction was the difiiculty 
of keeping the feed finger in alignment, and that guide plates were 
applied on both sides to hold it in line. Patent No. 799,550 was ap- 
plied for and obtained by him on this construction, which he says did 
not overcome the difficulty to his entire satisfaction. The patented 
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construction was invented and .designed to remedy thîs difficulty. In 
so doing, he départs from the pre-existing compensating devices, in 
which there is a relative sliding movement between two members, 
the feed finger and feed lever connected by a spring, and resorts to 
the relative rotation of two members about a common pin or pivot as 
a means of compensation. 
In Railway v. Sayles, 97 U. S. 554, 24 L. Ed. 1053, it was held: 

"A party who Invents a new machine never used before, and procures let- 
ters patent therefore, acqulres a monopoly as against ail meiely formai vari- 
ations thereof ; but if the advance towards the thing desired is graduai, and 
proceeds step by step, so that no one can daim the complète thing, each In- 
ventor is entitled only to his own spécifie form of device." 

See, to the same effect, Ross-Moyer Mfg. Co. v. Randall (6 C. C. 
A.) 104 Fed. 355, 43 C. C. A. 578; Rich v. Baldwin, Tuthill & Bolton 
(6 C. C. A.) 133 Fed. 920, 66 C. C. A. 464; Russell Grader Mfg. Co. 
V. Zeig Mfg. Co. (6 C. C. A.) 259 Fed. 575, 577. 

The foregoing principle is applicable hère. EHiott made an improve- 
ment to an existing feed mechanism in a button-setting machine. He 
made an improvement only in the means of compensating for the lost 
motion necessary in feeding différent sized buttons. He is entitled to 
claim only his spécifie form of device, and every other inventer is en- 
titled to design and use any new form of device net embodying his. 

Applying thèse principles to the présent case, we are of opinion that 
defendant's construction does not infringe. The feed arm as an élé- 
ment is wholly lacking. There is no spring connection hetween the 
feed lever and the feed finger of the kind described and claimed, oper- 
ating in the same manner and performing the same function. The 
feed lever is intégral, and not a split lever, having pivotai movement 
together in one direction and a relative pivotai movement in the oppo- 
site direction. Nor does defendant's construction function in the same 
manner as plaintiff's. The feed lever is not permitted to complète its 
normal stroke after the movement of the feed finger is arrested by the 
stoppage of the button; on the contrary, when the button is in posi- 
tion, the movement of the feed finger and feed lever is positively stop- 
ped, and it is the operating link and plunger which complète their 
normal stroke. 

In our opinion plaintiff's several contentions that defendant's feed 
lever is the mechanical équivalent of its feed arm; that defendant's 
operating link is the mechanical équivalent of its feed lever; that de- 
fendant's pin and slot connection between the operating link and the 
feed lever, with the Connecting spring, are the mechanical équivalents 
of plaintiff's feed lever and spring connection between the lever and 
feed finger — are not sound and cannot be sustained. Defendant's op- 
erating link is not a lever in any proper sensé of the word. Defend- 
ant's spring J^ performs no function except to hold the feed finger firm- 
ly in contact with the button, and is not adapted to permit the feed 
lever to complète its normal stroke. Defendant's construction has 
really the three éléments only of tlie prior art, such as were embodied 
in the original and amended claims rejected by the patent examiner, 
and is, as respects the means of compensation, more akin to the rel- 
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ative sliding connection between the feed lever and feed finger of the 
prior art than to plaintiff's présent construction. Défendant has, in 
fact, adopted the longitudinal movement emphasized by EUiott in dis- 
tinguishing in the Patent Office his présent invention from the prior 
art, made some changes, if not improvements, in the several parts, and 
transferred the slot, pin, and spring to another position in the machine. 

Being of the opinion that the charge of infringement is not sus- 
tained, it becomes unnecessary to express any opinion as to the va- 
lidity of claira 4. 

The judgment of the lower court should be and is, affirmed. 

On Pétition for Rehearing. 

PER CURIAM. Appellant, in his pétition for rehearing, criticizes 
the expression in the opinion at page 986: "This is the reverse of 
the mode of opération of plaintiff's construction." This expression, 
if applied to the entire mode of opération described in the preceding 
paragraphs, is too broad, and is perhaps misleading. It should be 
limited, as the context shows, to the spécifie opération of the feed arms 
of the two différent constructions under examina tion. In defend- 
ant's, the feed arm is positively stopped on contact of the feed finger 
with the button, and the operating link 6 thereafter complètes its nor- 
mal stroke. In plaintiff's, the feed arm is not thus stopped, but is 
permitted to complète its normal stroke by means of the split lever 
and tension spring designed and functioning in the manner specifically 
described. It was in this limited sensé that the criticized language was 
used. Due considération has been given to the new arguments ad- 
vanced in support of the application for rehearing. We are, however, 
content with aie conclusion and opinion already announced and filed, 
except as herein modified. 

The application is denied. 



INTERSTATE LIGHTERAGE & TRANSPORTATION CO. v. NEWTOWN 

CREEE TOWING CO. 

NEWTOWN CREEE TOWING CO. v. INTERSTATE LIGHTERAGE & 
TRANSPORTATION CO. 

(District Court, B. D. New îork. July 13, 1920.) 

Salvage <&=>22 — Salvor liable for injury caused by négligence. 

A wrecklng company held entitled to recover for services rendered In 
raislng a tug, whlch had been Injured and beached, but Uable for damage 
to the tug through négligent performance of the work. 

In Admiralty. Libel by the Interstate Lighterage & Transportation 
Company against the Newtown Creek Towing Company, with cross- 
libel for damages. Decree for libelant, and also for cross-libelant. 

See, also, 259 Fed. 318. 

Macklin, Brown, Purdy & Van Wyck, of New York City (William 
F. Purdy, of New York City, of counsel), for Interstate Lighterage & 
Transportation Co. 

^ssFor oUier cases see eame topic & KE}Y-NUMB£:R in aU Key-Numbered DIgests & Indexes 
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Alexander & Ash, of New York City (Peter Alexander and Edward 
Ash, both of New York City, of counsel), for Newtown Creek Tow- 
ing Co. 

CHATFIEIvD, District Judge. The présent action raises a pure 
question of fact, as there is a definite contradiction of testimony be- 
tween the principal witnesses, with corroboration of the story of each. 

The libelant first brought an action in rem. This court in The Con- 
voy, 257 Fed. 843, disposed of certain légal questions presented upon 
that libel as drawn, but which were not dépendent upon the taking of 
testimony. The libelant thereafter changed his action to one in per- 
sonam, and sued for the sum of $1,118, for work, labor, and services in 
raising, pumping out, and delivering to a dry dock the tug Convoy, 
which had received injuries, described as holes in her bow, on a trip 
down the Hudson river from Yonkers, and which had been beached 
early in the morning of December 31st, at the head of the slip between 
the Erie coal docks on the north, and a coal pier on the south, at Wee- 
hawken, N. J. A bulkhead runs along the shore at the head of this slip, 
with a flat sand or gravel top, extending some distance inshore. The 
slip has been dredged along its northerly side, furnishing a deep water 
channel south of the Erie coal pier. The southerly portion near the 
head of the slip is much shallower than the dredged portion, and has a 
considérable slope out from the bulkhead at the head of the slip as well 
as on the edge of the deep water channel. But in gênerai the shallow 
southerly half of the slip is more or less uniform in depth as it ap- 
proaches the coal pier on the south. 

The crew of the Convoy late at night ran her ashore on this shelving 
beach rather to the southerly side of the slip, but with her stem some 
f eet from the bulkhead at the head of the slip. As she fiUed with water, 
she rested on an even keel and was left in that condition. A number 
of witnesses testify that they saw the boat lying on an even keel, and 
there is no reason to suppose that, lying upon the bottom, the rise or 
fall of the tide would cause any change in her position, unless in some 
way at high water she was drawn out or caused to slide out into a po- 
sition where she could roU over. Immediately to the north of the Con- 
voy was a pile driver, with its barge or tender on the north side and 
lying next to a barge moored on the southerly side of the Erie coal 
dock. The Convoy was 3 or 4 f eet from the southerly side of the pile 
driver and apparently when left was approximately parallel t© the pile 
driver. 

The libelant's derrick barge 402, which had a lifting capacity of about 
40 tons, reached the Convoy on the night of December 31st. The vari- 
ons witnesses seem more or less confused as to the exact date, but in 
gênerai they agrée as to the séquence of transactions. The 402 did not 
hâve sufficient lifting capacity to put slings under both ends of the tug 
and remove her bodily, or to hold her up and tow her away. The water 
on the south side of the Convoy was unobstructed, and the 402 was 
able to work in at high tide, although she took the ground in so doing. 
She went along the port or southerly side of the Convoy, and, by send- 
ing down a diver, put a sling through the arch of the stern post. Upon 
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raising the stem of the Convoy up 2 or 3 feet, or near the level of the 
water, it was found that the Convoy could not be lifted high enough to 
pump her out, and they lowered her back for the night. 

It must be remembered that the last week in December, 1917, and the 
first part of January, 1918, saw continuons below zéro température, 
with some days running several degrees below zéro. The Hudson river 
was full of ice, and the conditions were as bad as possible for wrecking 
opérations. But this apparently did not cause any further injury to the 
Convoy; it merely resulted in some delay and interférence, as the 
pumps froze for a short period. On the following day, when the Con- 
voy was again raised by means of the sling through the arch, it was 
noticed that her stern was in such position as to bring her superstruc- 
ture against the rail or wearing strip of the pile driver every time the 
stern of the Convoy was raised up or down, and damage resulted, as 
the Convoy had to be again lowered. At some time during the occur- 
rence the Convoy's house was forced over to one side, and damages, 
independent of the holes in her bow, resulted, for which the claimant 
has filed a cross-libel, claiming damage in a sum much beyond the libel- 
ant's charge for its services. 

Upon the trial proof was ofïered showing that the libelant's charge 
for services was correct and not unreasonable in amount, when the con- 
ditions prevailing and the proved inability of the Merritt & Chapman 
and other companies to undertake the work at that time are considered. 
The libelant, therefore, would be entitled to recover its claim, and the 
real issue is the counterclaim for damage. There are a number of di- 
rect points of dispute in the testimony. 

A représentative of the claimant, who was neither a navigator nor 
a wrecker, but a man of intelligence and apparent credibility, reached 
the scène of the wreck on the afternoon of December 31st. He tes- 
tifies that the Convoy was lying on an even keel, and that he stepped 
from the pile driver to the top of the deckhouse, over a gap of 3 or 4 
feet. A number of other witnesses corroborate him. The captain of 
the 402 and another captain working for the libelant went up to look 
the situation over before the boat could get there, and they testify that 
the stern of the Convoy was so close to the pile driver that neither the 
pile driver nor the coal barge could be puUed out, in order to let the 
402 go in on the north side. It is undispuled that on the following 
day a tug tried to draw out thèse boats, and at that time was unable to 
do so. But this was after the stern of the Convoy had been raised, and 
she had been lowered back into what the claimant allèges was a différ- 
ent position. There is also direct dispute as to when a line was carried 
to the dock on the south side of the slip from the Convoy, and whether 
another line was carried from the stem of the Convoy to some point 
on the bulkhead, so that, as the stem of the Convoy was raised, she 
would not roll over or slide off. Such lines ultimately were in position, 
but the claimant offers testimony which tends to show that thèse lines 
were not in position when the stern was raised the first time. 

The claimant's witnesses allège that, as the derrick 402 raised the 
stern of the Convoy, two things happened: First, the Convoy slipped 
back, as her narrow supporting surface at the bow eut into the mud 
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at the head of the slip; and, second, that the downward straîn upon 
the starboard side of the 402 lifted her port or southerly side suffi.- 
ciently, so that both the derrick and the Convoy were carried, either by 
some slope in the bottom or by the force of the water, toward the north 
and doser to the pile driver. The Convoy was ultimately raised with 
the aid of another derrick, which placed a sling under the bow after 
the coal barge and the pile driver had been drawn out. But this was 
not accomplished until some three or four days after the first attempts. 

There is nothing in the testimony which conclusively settles thèse 
disputes of fact. The witnesses are ail men of apparent credibility, 
and it is impossible to find that any of them were deliberately making 
up their story. Both sides are evidently trying to recall the events and 
State conditions from the standpoint of their own claims, and the court 
is not able to base its décision upon a direct conclusion that any of the 
witnesses were testifying falsely. The matter, therefore, has to be 
disposed of solely from a détermination of the prépondérance of the 
testimony, remembering that the burden is upon the claimant to furnish 
a prepondera^ice of testimony in its favor. 

The testimony is so strong that the Convoy was beached on an even 
keel, and that her stern was not then in contact with the pile driver, 
that we must start with this assumption. This being so, the change 
in position, so that the stern of the Convoy was under the side of the 
pile driver, and from which damage resulted, either as the tide went up 
and down, raising and lowering the pile driver, or as the Convoy was 
raised by the 402, must hâve corne from some movement of the Con- 
voy. If the Convoy was raised, so that one-half of her weight, when 
filled with water, was resting upon her bow in soft mud and on a slop- 
ing bank, the boat would be likely to do as the claimant's witnesses tes- 
tify and slip back. Even a line to the bulkhead, unless favorably placed, 
mîght not prevent this slipping or the swinging of the boat to the north. 
The lifting of the port side of the 402, and the moving of both boats to 
the north, would also be the probable resuit of strain upon the stern of 
the Convoy, and again this could only be prevented by favorable and 
careful location of Unes to anticipate that resuit. 

The probabilities of the case are with the claimant. It is difficult to 
believe that the captain of the 402, or the other wrecking captain, who 
went with him to visit the scène, had anticipated the situation which 
they experienced, if they undertook to raise the stern of the Convoy 
by a sling, when it was évident that she could not thus be moved, when 
she was in contact with the pile driver, and when damage would cer- 
taînly resuit, but which could be avoided by a change in conditions, 
through the removal of the other boats. If the Convoy had been keeled 
over in such a way that she was resting against the pile driver, it would 
seem as if some effort to roll her into an upright condition, or to re- 
move her from contact with the pile driver, would hâve been undertak- 
en, instead of an attempt to raise her up in such a manner that she 
would apparently be allowed to roll further over. 

The fact, also, that no soundings were taken, and that the captain of 
the derrick accepted the situation and took his derrick into the shallow 
water on the south side of the Convoy, to a position where he could 
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undertake only the maneuver which the claimant's witnesses testify he 
attempted, adds to the probability that an attempt was made to lift the 
stern of the Convoy, with the idea that she might be pumped out at 
low tide, and that the opération might be rendered an easy one, if 
conditions were favorable. When, however, the formation of the 
bottom caused a slight movement of the Convoy into a position where 
damage resulted, then, like ail matters where a chance of problematical 
success has failed, the situation was much worse than it had been in 
the beginning. 

Finding, therefore, that the prépondérance of the weight of testi- 
mony is in favor of the claimant, we must consider whether the action 
of the captain of the 402, in undertaking what he did, was négligence 
sufKcient to allow recovery on the part of the claimant. Ail matters of 
judgment may turn out contrary to what is expected, and yet the 
judgment may hâve been either the best one possible at the time, or 
may hâve been reasonable under the circumstances. In the présent case 
the extremely cold weather, the difficulty of getting another boat, the 
near approach of night, the apparent ease with which the derrick was 
drawn in on the south side of the Convoy, ail lead the court to conclude 
that the judgment of the captain of the 402 was made up from insuffi- 
cient data, and that he should not hâve attempted the maneuver without 
making soundings and more carefully knowing what he was doing. 

It is probable that, when he and the other captain visited the scène 
at noon, the condition of the tide was différent, the depth ot water on 
the south side of the Convoy was not known, and that, when the 402 
arrived, she was put in at the south side of the Convoy and in the 
shallow water, owing to lack of information on the part of the captain, 
which he should hâve obtained in order to make a correct détermination 
as to his course of action. 

For thèse reasons it must be held that the libelant was négligent in 
the manner in which it conducted the raising opération of the Convoy, 
and that the claimant should recover on its cross-libel. 

Decree for libelant for amount claimed, with decree for cross-libel- 
ant for damages sued for. 



RANDOLPH et al. t. CRiHG, Internai Revenue CoUector. 

(District Court, M. D. Tennessee, Nash ville Division. February 23, 1920.) 

No. 1261. 

1. Courts <^=>347 — General demurrer însufficient under state law insufScient 

in action at law in fédéral court. 

Under the fédéral conformity statu te (Eev. St. § 914 [Comp. St. § 
1537]), gênerai grounds of demurrer, Insufficient under Shannon's Code 
Tenu. § 4655, are Insufficient in action at Isw In fédéral court. 

2. Internai revenue <S^S — Inheritanee tax is tax, not upon property, but upos 

succession. 

The estate tax imposed by Act Sept. 8,. 1016, § 200 et seq. (Comp. St 
§ 6336%a, et seq.), is not a tax on the decedent's property, but is on 
transfer or transmission by will or descent from the décèdent, being in 
effect a tax on the succession from the décèdent. 

^=9For other cases see same toplc & KBY-NUMBEÎR In ail Key-Numbered Digests & Indexe* 
267 F.— 63 
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3. Courts ®=>368c 865— State statutes and dedsions controlling as to taxa- 

bUity unâer fédéral Inheritanee Tax Law. 

In deterjnlnlng taxablUty of widow's interest In her hnsband's estate 
under Inheritance Tax Law, 8 200 et seq. (Comp. St. $ 6336Vèa. et seq.), 
the stattites and rulea of décision in the states where tbe decedent's prop- 
erty Is Ibeated control. 

4. Internai revenue <S=>8 — Widow's dower, honustead, and yeai's support not 

taxable; "charg:es agalnst estate." 

Slnce, In.i'ennessee and Arkansas, a wldow does not recel ve elther hei 
homestead, dower, or year's support In succession to her deceased hus- 
band, or by transfer fropi hlm, but rather under the statutory provisions 
vestlng thèse rlghts In her Independently of her husband and adversely 
to hls estate, the property assighed to her In those states as dower, home- 
stead, and year's support, not belng transferred to her from him, is not 
a part of hls estate on whlch the tax Is Imposed by the Fédéral Estate Tax 
Law, I 200 et seq. (Comp. St. § 6336%a, et seq.), and, in any event, if her 
dower, homestead, and year's support should be deepied part of the 
decedent's gross estate, wlthln the meanlng of the estate tax, they wonld 
be déductible from the value of the grOss estate, undér section 203, cl. 
a(l), belng Comp. St. § 6336î^d, as "charges agalnst the estate • * • 
ajlowed by the law of the jurlsdlctlon * * • under whlch the estate 
la belng administered." 

5. Infernal revenue <@=»8— Widow's soptKM't déductible; "charge against 

estate." 

Where, by the law of the state under whlch an estate Is belng adminis- 
tered, the widow's rlght to a year's support is not conditioned upon actual 
dependency, such support is déductible as a "charge agalnst the estate," 
under Fédéral Estate Tax Law, § 203, cl. a (1), being Comp. St. § 6336i^d, 
wlthout showlng actual dependency. 

At Law. Action by George Randolph and others against E. B. Craig, 
Collecter of Internai Revenue. On demurrer to déclaration. Demurrer 
overruled. 

Action by the executors and trustées under the will of Wm. M. Eandolph, 
deceased, at the tlme of his death a citizen and résident of Tennessee, and 
)by hls widow, against the Collecter of Internai Revenue for the District of 
Tennessee, lo recover a portion of the tàx assessed upon the estate of the dé- 
cèdent under the Act of September 8, 1916, e. 463, 39 Stat. 756, whlch had 
been paid the Collecter under protest ; namely, that portion of the tax based 
upon the value of tBe gross estate of the décèdent wlthout déduction for the 
value of the widow's homestead In Tennessee, her dower interest in lands in 
Tennessee and Arkansas, and her year's support ont of Tennessee personalty. 
On demurrer to the déclaration. Demurrer overruled. 

Randolph & Randolph, of Memphis, Tenn., for plaintiffs. 
Lee Douglas, U. S. Atty., and B. H. Littleton, Asst. U. S. Atty., both 
of Nashville, Tenn., for défendant. 

SANFORD, District Judge. After careful considération, my con- 
clusions, briefly stated, are : 

[1] l. The first, second and third grounds of demurrer, being gên- 
erai, are, under section 2934 of the Tennessee Code (Shan. 4655)j 
and the Fédéral Conformity Statute, R. S. 914 (Comp. St. § 1537), 
insufficient in law. Brown v. Téléphone Co. (C. C.) 181 Fed. 246, 247. 
They must hence be overruled. 

©rsjFor otAer cases see same toplo & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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2. The four'th, fifth and sixth groùnds of demurrÊr are spécial. 
Neither of them challenges the widow's right in law to the setting 
aside of dower and homestead, but the fifth specificàlly challenges 
her right to the allowance of a year's support. The fourth ground 
specificàlly raises the défense that the widow's dower and homestead 
interest is to be included in determining the estate of the décèdent 
which is subject to the estate tax; and the sixth ground raises this 
défense, in another form, both as to the dower and homestead and as 
to the year's support. 

3. Under the Fédéral Tax Law, Act Sept. 8, 1916, c. 463, sec. 200 
et seq., 39 Stat. 777 et seq., U. S. Comp. Stat. sec. 6336Vèa et seq., an 
estate tax is "imposed upon the transfer of the net estate of every dé- 
cèdent" (sec. 201). The pertinent provisions are: 

"That the value of the gross estate of the décèdent shall be determined by 
Including the value at the time of hls death of ail property * • * •wher- 
ever situated : (a ) JCo the estent of any Interest thereln of the décèdent at 
the time of hls death whlch' after his deàth is subject to the payment of the 
charges against his estate and the expense of Its administration and is sub- 
ject to distribution as part of his estate" (sec. 202) ; and "That for the purpose 
of the tax value of the net estate shall be determined — (a) In the case of a 
résident, by deducting from the value of the gross estate — (1) Such amounts 
for funeral expenaes, administration expansés, claims against the estate, un- 
paid mortgages, * • • support during the settlement of the estate of 
those dépendent upon the décèdent, and such other charges against the estate, 
as are allowed by the laws of the jurlsdlction • • • under which the 
estate is being administered" ( Sec. 203) . 

[2, 3] 4. The estate tax thus imposed is clearly not a tax on the 
property of the décèdent, but upon its transfer or transmission by will 
or descent from the décèdent, being in efïect a tax on the succession 
from the décèdent. See United States v. Perkins, 163 U. S. 625, 629, 
16 Sup. Ct. 1073, 41 L. Ed. 287; Magoun v. Illinois Co., 170 U. S. 283, 
288, 18 Sup. Ct. 594, 42 L. Ed. 1037 ; Knowlton v. Moore, 178 U. S. 41, 
54, 20 Sup. Ct. 747, 44 L. Ed. 969 ; Crenshaw v. Moore, 124 Tenn. 
528, 531, 137 S. W. 924, 34 L. R. A. (Ni S.) 1161, Ann. Cas. 1913A, 
165. That is, as said in Lederer v. Northern Trust Co. (C. C. A. 3d 
Cire.) 262 Fed. 52, 54, affirming Northern Trust Co. v. Lederer (D. C.) 
257 Fed. 812, the tax "is imposed not upon the interest of the récent 
owner * * * but upon the transfer of the interest in its dévolu- 
tion." This is made clear by the express provisions of the act that the 
tax is imposed "upon the transfer of the net estate of every décèdent" 
(sec. 201) and that the value of the gross estate is to be determined 
by "the extent of the interest therein of the décèdent * * * which 
* * * is subject to the payment of the charges against his estate 
and the expenses of its administration and is subject to distribution as 
part of his estate" (sec. 202). In other words, the underlying prin- 
ciple is that in the first instance the interest subject to the tax is only 
that which is subject to charges against the estate of the décèdent and 
is transferred from him to others at his death by. will or descent. The 
crucial question then is whether upon the husband's death the widow is 
entitled to homestead, dower and a year's support by transfer from 
her husband's estate and in succession to him, or whether her right to 
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thèse interests îs vested in her by opération of law independently of 
her husband and net transmitted to her through hini. On this question 
the statutes and rules of décision in Tennessee and Arkansas where the 
decedent's property is located are controUing. De Vaughn v. Hutchin- 
son, 165 U. S. 566. 570, 17 Snp. Ct. 461, 41 L. Ed. 827. 

It is settled in Tennessee that a widow's right to dower is not a suc- 
cession to the title of her husband upon his death ; that she does not 
succeed in her dower to her husband's title, but dérives it by the mar- 
riage and her right as wif e, to be consummated in severalty to her upon 
her husband's death ; and that she takes it adversely to the inheritance 
from the husband. Crenshaw v. Moore, 124 Tenn., supra, at page 534, 
535, 137 S. W. 924, 34 L. R. A. (N. S.) 1161, Ann. Cas. 1913A, 165, 
supra ; Kitts v. Kitts, 136 Tenn. 314, 319, 189 S. W. 375. This is 
likewise the law in Arkansas. McDaniel v. Byrkett, 120 Ark. 295, 
299, 179 S. W. 491, citing and approving Crenshaw v. Moore, supra. 
A fortiori this is true as to the widow's homestead in Tennessee, which 
is likewise not a purchase from her husband, but an incumbrance upon 
the title of the heir at law originating with the marriage and consummat- 
ed by the husband's death. Kitts v. Kitts, 136 Tenn., supra. And so in 
Tennessee the widow does not succeed to her husband's title to the 
property set apart as a year's support, but acquires it'adversely to his 
administrator by virtue of the statute conferring the right. Crenshaw 
V. Moore, 124 Tenn. at page 531; 137 S. W. 924, 34 L. R. A. (N. S.) 
1161, Ann. Cas. 1913A, 165, supra. It results that as tlne widow does 
not receive either her homestead, dower or year's support in succession 
to her husband or by transf er from him, but takes them under the statu- 
tory provisions vesting thèse rights in her independently of her hus- 
band and adversely to his estate, the property assigned to her as dower, 
homestead and year's support, not being transferred to her from her 
husband, is not a part of his estate upon which the tax is imposed by the 
Fédéral Estate Tax. 

Furthermore, if her dower, homestead and year's support should be 
deemed part of the decedent's gross estate, within the meaning of the 
estate tax, it seems that they would be in any event charges against the 
estate allowed by the laws of the jurisdictions under which the estate is 
being administered, and hence in any event to be deducted from the 
value of the gross estate under the express provisions of clause a (1) of 
section 203 of the Act. 

[5] As to the question raised by the fifth ground of the demurrer, 
whether on the face of the déclaration the widow is entitled to a year's 
support, it is doubtful, in the first instance, whether the récitals as to 
her other property in the testator's will are conclusive upon her. But 
even if this were so, the resuit would be the same. ,While it would ap- 
parently be true that in so far as the Fédéral Estate Tax itself is con- 
cerned, she would not be entitled to support during the administration 
of the estate — whatever the period — unless dépendent upon the décèdent, 
under the terms of clause a (1) of section 203, nevertheless her claim 
for a year's support should in any event be deducted as a charge against 
the estate allowed by the laws of Tennessee ; there being nothing in the 
Tennessee statutes or décisions in référence to a year's support which 
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limits the widow's right to a year's support lo cases ot actual de- 
pendency upon the décèdent. The fourth, fifth and sixth grounds of the 
demurrer are hence not well taken, and must likewise be overruled. 
5. An order will accordingly be entered overruling the entire de- 
murrer. 



Ex parte HAKVELL. 

(District Court, E. D. North Carolina. September 30, 1920.) 

L War €='4 — Existence does not suspend restrictions on arrests witbout 
warrant for oiTenses not connected thenewitb. 

The continued existence of the state of war with Germany does not 
suspend the constltutlonal rlghts of cltlzens, so as to justlfy an arrest 
wUhont warrant for an offense not connected wIth the prosecution of the 
war, whlch would not be justifled In times of peace. 

2. Arrests 'Sî^'SS — Fédéral ofiScers can arrest only for fédéral offenses. 

Fédéral officers hâve no power to arrest a citizen, unless he Is chargea 
with an act vlolating the fédéral statu te. 

3. Arrest <S=>63(3) — Fédéral oflicers may arrest without warrant for mis- 

demeanor in their présence. 

Fédéral oflScers may arrest without warrant persons who commit In 
thelr présence acts declared by the Pénal Code to be misdemeanors. 

4. Arrest <S=»70 — ^Prisoner, arrested without warrant, must b« taken tortiiwith 

bef ore a nia,gi$trate. 

Under Rev. St. 8 1014 (Comp. St. S 1674), maklng proceedings for hold- 
ing a person to answer a criminal charge similar to those under the laws 
of the State In whieh the proceeding takes place, and Comp. St. S 1678, 
reguiring an offlcer arresting a citizen to take hlm before the nearest judl- 
clal offlcer for hearing and commitment or bail, a fédéral ofiScer maklng 
arrest without warrant, whether for an act commltted in his présence 
or for a felony of which he has information, cannot confine défendant in 
jail without flrst having preferred charges against hlm before a magis- 
trate and given hlm an opportunlty to be heard. 

6. Habeas corpus ®=»30(3) — ^Mittimus for fédéral prisoner in county jail lield 
insufSeient. 

A mlttlmus, Issued by a fédéral agent to a county jaller, whlch slmply 
stated that défendant was remanded to the jaller's custody, without stat- 
Ing the charge, the duration of the Imprisonment, or any time for hearing, 
Is insufflcient, and a prisoner held thereunder will be discharged on habeas 
c'orpus. 

Habeas Corpus. Pétition by T. H. Harvell to procure the discharge 
of C. W. Harvell from custody in a county jail. Petitioner discharged. 

McClammy & Burgwyn, of Wilmington, N. C, for petitioner. 

E. F. Aydlett, Dist. Atty., and C. E. Thompson, Asst. Dist. Atty., 
both of Elizabeth City, N. C, for respondent. 

CONNOR, District Judge. On September 16, 1920, T. H. Harvell, 
in behalf of C. W. Harvell, presented his pétition, duly verified, alleg- 
ing that C. W. Harvell was imprisoned in the county jail of New 
Hanover county and restrained of his liberty — 

"by a government agent from the Department of Justice ; • * * that the 
cause of such imprisonment or restraint, according to the knowledge and 

€=3For otber cases see same toplc & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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bellef of the petttjoner, Is under the Mann Act [Comp. St. §§ 8812-88191, but 
no warrant or order of arrest, or other proeess, as thls petltioner believes 
and allèges, bas ever been Issued ; that nç» warrant bas been read tô petltioner, 
no charge bas ever been made agalnst hlm, and no proeess ever served upon 
him, other than the sald 0. W. Harvell was taken Into custody by an agent 
of the government and Incarcerated In the common jail of New Hanover 
connty, wlthout belng permltted to give bond; that the legallty of his im- 
prlsonment has not been Inqulred into." 

Petltioner prayed that a writ of habeas corpus issue, etc. The writ 
was directed to the jailer of New Hanover county, and pursuant there- 
to, R. L. Harber, deputy sheriff and jailer, produced the body of C. 
W. Harvell before me at the Fédéral Court Building in the city of 
Wilmington, and in his return to the writ produced a mittimus in the 
foUowing words and figures: 

"Remand. Form 41. 

"United States Department of Justice B. District. 

"September 16, 1920. 
"To the Keeper of New Hanover County Jail : 

"0. W. Harvell, a United States prisoner, is hereby remanded to your cus- 
tody. 
"Gêpatjt . S. S. Nelms, Agt. Dept. J., 

"Pr. A. B. West. V. C. Hamby, U. S. Marshal 

"Dept. Justice." 

The district attomey not being in Wilmington, the hearing of the 
pétition was continued until Tuesday, September 21, 1920, at Laurin- 
burg, N. C. Petltioner was admitted to bail in the sum of $500 for his 
appearance at that time and place. 

A copy of the pétition, writ, return, and order were transmitted to 
E. F. Aydlett, Esq., district attorney, at EHzabeth City, N. C. The 
pétition, writ, and return thereon were heard at Laurinburg, N. C, 
September 21, 1920; the petltioner being présent and represented by 
his attorney, K. O. Burgwyn, Esq., and the government by C E. 
Thompson, Esq., assistant district attorney. No answer was filed to 
the pétition or return of the jailer. 

S, S. Nelms made an oral statement from which it appeared that pe- 
titioner was, on September 16, 1920, in the city of Wilmington, his 
home being about six miles distant, in an adjoining county ; that Nelms, 
as an assistant agent of the Department of Justice, received informa- 
tion, which he regarded reliable, that petltioner had violated the Mann 
Act. He also received information which caused him to believe that, 
unless apprehended, petltioner would attempt to niake his escape. He 
was, at that time, under bond for his appearance before the state court 
upon a cKarge based upon the same facts qf which Nelms had re- 
ceived information. He declined to give the name of the person who 
informed him that petltioner would attempt to escape, or in what such 
information consisted. The United States commissioner at Wilming- 
ton, N. C, was, on September 16, 1920, away from the city. Résident 
commissioners were at Jacksonville and Whiteville, in adjacent coun- 
ties. Nelms wired such information as he had to P. C. Hamby, Esq., 
Agent Department of Justice, at Raleigh. He received an answer, but 
the telegram was not produced on the hearing. Nelms says that he 
had not received an answer to his telegram to Hamby at the time he 
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arrested petitioner. A warrant was issued by W. P. Batclielor, Esq., 
United States commissioner at Raleigh, N. C, upon the complaint and 
afïîdavit of Hamby, based upon the telegram from Nelms. It reached 
Wilmington, N. C., on the night of September 16th. Nelms says: 

"I arrested Harvell and turned him over to West, deputy marshal. Petl- 
tloner's home Is six miles from Wilmington." 

No testimony was oflfered, or heard, touching the question of petition- 
er's guih, or of his alleged purpose to escape. The only question con- 
sidered was directed to the authority of either the agent of the Depart- 
ment of Justice or the deputy marshal to arrest and imprison petition- 
er without a warrant, or other authority than that shown upon the hear- 
ing. 

Passing the question respecting the extent of the authority vested in 
an agent of an executive department to arrest and commit a citizen to 
imprisonment, without the intervention of an officer empowered to 
hear and détermine whether probable cause for such arrest had been 
shown, and conceding to such agent the authority of a marshal, or 
his deputy, the very important question is presented whether he is, 
or can be without violating the constitutional and statutory rights of 
the citizen, authorized to pursue the course disclosed by the record in 
this proceeding. 

[ 1 ] I am not inadvertent to the f act that the United States is legally 
at war with the Impérial Government of Germany. The offense with 
which petitioner is charged had no relation to a state of war, nor is it 
suggested that such offensp was committed within five miles of any 
army camp. It may not be inappropria te to call the attention of officer s 
in the civil service of the government to the déclaration of the Suprême 
Court that— 

"The Constitution of the United States is a law for rulers and people equal- 
ly In war and in peace, and covers with the shield of its protection ail classes 
of men, at ail times, and under ail clrcumstances. No doctrine involving more 
pernicious conséquences was ever invented by the wit of men than- that any of 
its provisions can be suspended during any of the exlgencles of government." 
Ex parte Mllligan, 4 Wall. 120. 

[2] The inquiry therefore cornes: When, and under what clr- 
cumstances, may an officer, authorized to arrest a citizen charged with 
violation of the Pénal Code of the United States (35 Stat. 1088), do so 
without a warrant, and what may he do with the person arrested? It 
must always be kept in mind that fédéral officers and courts hâve no 
power or jurisdiction to arrest, try, or punish a citizen, unless the 
act with which he is charged violâtes a fédéral statute. In that re- 
spect their power is subject to limitations not imposed upon state of- 
ficers and courts having jurisdiction to arrest, to try, and to punish for 
what are known as "common-law offenses." 

[3] It is not questioned that fédéral officers may arrest, without 
a warrant, persons who commit, in their présence, acts declared by the 
Pénal Code to be misdemeanors. It may be that they may, within cer- 
tain limitations, arrest without a warrant persons charged with acts 
declared to be félonies by the Pénal Code, not committed in their prés- 
ence. The only statute which I find conferring such authority is sec- 
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don 1676, U. S. Comp. Statutes Annotated 1916, vol. 3, p. 3484 (2d 
Ed.), which provides that when a marshal, or his deputy, "shall find any 
person or persons in the act of operating an illicit distillery, it shall be 
lawful for such marshal or deputy marshal to arrest such person or 
persons, and take him or them forthwith before some judicial officer." 
[4] While my attention is not directed to any other statute con- 
ferring such authority, it has been held that, under the provisions of 
section 1674, Comp. Stât. (R. S. § 1014) vol. 3, p. 3447: 

"AU proceedlngs for holding an accused person to answer to a crlminal 
charge are assimilated to those under the laws of the state in which the pro- 
ceedlngs take place." See note 13, p. 3451, Comp. Stat. 2d Ed. (West Publish- 
ing Co. Edition). 

It is also held that, in the absence of any constitutional or statutory 
provisions, the common law furnishes the rule as to the mode of pro- 
cédure in criminal cases in the fédéral courts. U. S. v. Kilpatrick (D. 
C.) 16 Fed. 765; 4 Blk. Com. (Jones) §■ 328, p. 2512, and notes. Sec- 
tion 1674, Comp. Stat., after' naming the officers who may issue war- 
rants for the arrest of persons charged with violation of the fédéral 
Pénal Code, among whom are commissioners, mayors of cities, and jus- 
tices of the peace, prescribes that the procédure shall be "agreeably to 
the usual mode of process against ofïenders in such state." Section 
1678, Comp. Statutes, vol. 3, p. 3484, prescribes, in unmistakable terms, 
the duty of an officer arresting a citizen charged with violating a féd- 
éral statute, "to take the défendant before the nearest * * * ju- 
dicial officer having jurisdiction under existing laws for a hearing, 
commitment, or taking bail." 

This is in accord with the provisions carefully guarding the right of 
the citizen, found in the North Carolina Statutes. Chapter 80, Pell's 
Rev. 1908. Conceding the power to arrest petitioner, the offense charg-: 
ed being a felony, although no proof is offered to sustain the suggestion 
that he would escape before a warrant could be procured, and of the 
fact that he was under bond for his appearance before the state court 1 
upon a charge of which that court held that it had jurisdiction, based 
upon the same alleged facts, no authority is suggested by the district 
attorney for the incarcération in jail by the officers upon the so-called 
"mittimus" issued by either one or ail of them. It is not clear who, in 
fact, did sign the "mittimus." Mr. Hamby, who purports to hâve 
done 80, was in Raleigh at the time. Each of the names appears to 
hâve been written by the same person. 

When an officer is exercising, under statutory limitations, powers 
affecting the personal liberty of the citizen, he should exercise a high 
degree of care in complying strictly with the forms which essentially 
affect the substance of the procédure. They may not, for any reason, 
be violated or neglected. It is the right of the citizen to demand, at 
every stage of a proceeding, involving and, as hère, resulting in his in- 
carcération in jail, that the law, in form and substance, be complied 
with, to the end that he may be înformed of the cause of his arrest and 
présent the record, made by the officer, upon an application for a writ 
of habeas corpus. 
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[5] The record made by the agents, or officers, who arrested, issued 
the "mittimus," and caused the imprisonment of the petitioner, fails to 
comply with any, and violâtes every, statute enacted for their guidance 
and the protection of the rights of petitioner. It fails to set out the 
cause of the arrest and imprisonment, how and when he could hâve a 
hearing anu be confronted by his accusers and their witnesses, or make 
his défense, or the manner, if at ail, in which he could be released from 
imprisonment. It states that petitioner, "a United States prisoner, is 
hereby remanded to the custody" of the j aller. When, how, or by what 
judicial procédure petitioner became "a United States prisoner," and 
by what authority he is "remanded" to the custody of the jailer, is left 
to conjecture, without any suggestion enabling the "prisoner" to hâve a 
hearing to give bail or be otherwise released. So far as the "mittimus" 
informs the petitioner or the jailer, he was to be held in custody per- 
petually. Nothing short of a writ of habeas corpus could secure an ex- 
amination of the cause of his imprisonment or his release. The only 
possible explanation of thê conduct of the agents or officers who pro- 
mulgated this so-called "mittimus" is that they used a blank form of a 
"mittimus" committing a défendant to jail, in exécution of a final 
judgment rendered after trial and conviction and directed to a United 
States marshal. Such disregard of essential provisions of criminal 
procédure, resulting in imprisonment of a citizen, without being inform- 
ed of the cause of his imprisonment or an opportunity to be heard in his 
défense, indicates a degree of ignorance or disregard of law difificult to 
account for and without justification or excuse. A great and wise 
judge in the early days of the republic, referring to arrests without a 
warrant, said: 

"No proceeding, under the color of law, can be more susceptible of belng 
wrought into an engine of oppressive power, t'han that of deprlving an Indlvld- 
Tial of his liberty, and of consignlng hlm to imprisonment upon an 'ex parte 
hearing.' Every freeman has a right to be confronted wlth the wltness against 
hlm, m ail stages of his aoeiisation; the privilège is inhérent and the right 
to demand the opportunity for proving his Innocence simultaneous with the 
flrst step of the proseoution. Before, therefore, any commitment can be law- 
fully made, the accused is entltled to an opportunity of showing, elther that 
the act he is charged wlth Is no crime In the eye of the law — that If any wrong 
has been done he is net the perpetrator of it, or that however strong the 
évidence may be against him, the offense alleged is of a class justifying the 
discharge of his person upon the production of such bail as may be legally 
required of him." Hanson, Judge, in United States v. Almeida, 2 Wheeler, 
Cr. Cas. N. Y. 576. 

In State v. Parker, 75 N. C. 249, 22 Am. Rep. 669, Mr. Justice 
Bynum, holding that a constable, who arrested, imprisoned, and dis- 
charged, without a warrant, a man found intoxicated on the streets of 
a town, was guilty of an assault, said : 

"Men may not be arrested, imprisoned and released upon the Judgment or 
at the discrétion of a constable or any one else. If the alleged offense be 
criminal In its character and committed in the présence of the offlcer, he may 
arrest and take the offender Before a maglstrate for trial." 

After setting forth the course pursued by the constable the learned 
justice said: 
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"The constable thus constltuted hlmself the judge, Jury and executtoner. 
This is the beat description of deapotiam." 

In Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 
746, Justice Bradley, in an opinion of great learning and ability, quoted 
Lord Camden's language in his celebrated opinion regarding unwarrant- 
ed searches and seizures: . 

"Lastly, It Is uilged as an argument of utlUty, that such a search Is a means 
of detectlng ofCenders by discoverlng évidence. I wlsh some cases had been 
shown, where the law forceth évidence out of the owner's custody by process. 
* * ♦ But our law bas provlded no paper search In thèse cases to help 
forward the conviction. Whether thls proceedeth from the gentleness of the 
law towards criminals, or from a considération that such a power would be 
more i>ernlcious to the innocent than useful to the public, I will not say." 

Justice Bradley says: 

"The princlples laid down in this opinion afCect the very essence of con- 
stltutioual liberty and security." 

The pertinency of this language is found in the fact that the same 
amendment (article 4) secures "the right of the people to be secure in 
their persons," as "in their * * * houses, papers, and eflfects, 
against unreasonable searches and seizures," and provides that "no 
warrants shall issue, but upon probable cause, supported by oath or af- 
firmation, and particularly describing the place to be searched, and the 
persons or things to be seized." 

In Boyd's Case it was held that the "language of Lord Camden was 
relied on [by the authors of the amendment] as expressing the trvie 
doctrine on the subject of searches and seizures, and as furnishing 
the true criteria of the reasonable and 'unreasonable' character of such 
seizures." The statutes, therefore, enacted by Congress, uniess in 
violation of the Constitution, prescribing the manner in which the per- 
sons of citizens may be seized, arrested, and imprisoned, are the sole 
standard of what, in that respect, is "reasonable." Any other method 
of doing so is "unreasonable," and therefore unlawful. They con- 
stitute the standard by which the right of the citizen is measured and 
the power of the officer is limited. Referring to the suggestion made 
in défense of the procédure adopted in Boyd's Case, supra, and held to 
vtolate the Constitution, Justice Bmdley says : 

"Though the proceedlng In question is divested of many of the aggravating 
incidents of actual search and seizure, yet, as before sald, it contains their 
substance and essence, and effiects their substantlal purpose. It may be 
that it Is the obnoxious thing in Its mildest and least répulsive form; but 
illegitimate and unconstitutional practiees get their flret footing in that way, 
namely, by silent approaehes and sllght déviations from légal modes of 
procédure. Thls can only be obviated by adherlng to the rule that constitu- 
tional provisions for the security of person and property should be liberally 
construed. A close and l'itérai construction deprlves them of half their effl- 
ciency, and leads to graduai dépréciation of the right, as if it consisted more 
in Sound than in substance. It is the duty of the courts to be watchful for 
the constitutional rights of the citizen, and against any stealthy encroachments 
thereon." 

In view of the unusual powers recently conferred upon administra- 
tive officers, the fréquent disregard of the légal rights of the citizen in 
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the enforcement of "war statutes," essential to the safety of the country 
while in a state of war, the increasing extension of fédéral control 
of the conduct of the citizen under recently adopted amendments to the 
Constitution, requiring the employment of agents, inspectors, and many 
others whose titles and whose powers are uncertain, indefinite, and un- 
known to the people, and for the due enforcement of such statutes and 
exécution of such powers in accordance with law, thus bringing those 
charged with violating the law to trial by lawful methods of procédure, 
insuring respect for law by both officers and citizens, I hâve givèn the 
case careful examination and considération, and set out at more than 
usual length the law as enacted by Congress and expounded by the 
courts. The authority given officers for the détection of crime and ar- 
rest of alleged criminals is ample for the enforcement of fédéral stat- 
utes. If this were not so, the remedy must be found by appeals to the 
législative department of the government, and not by the exercise of 
doubtful authority, or resort to doubtful methods by executive or ad- 
ministrative officers or strained construction by the courts. 

The imprisonment in jail of a citizen without warrant, without op- 
portunity for a hearing or to give bail, is a serious matter, and while, in 
case of necessity, recognized by law, for the protection of the safety 
of the state and the due administration of its laws, an arrest may be 
made without warrant, the duty in every case is imperative upon the 
officer "to forthwith carry the person arrested before the nearest ju- 
dicial officer having jurisdiction to hear and détermine the legality of 
such arrest," to issue a warrant upon affidavit setting forth the sub- 
stance of the offense charged and the substantial and material features 
thereof. Ex parte Van Hoven, Fed. Cas. No. 16,858. "The citizen 
is entitled, at ail times, to be apprised of the crime of which he is ac- 
cused and of the acts charged constituting the crime." U. S. v. Ruroede 
(D. C.) 220 Fed. 210. Save in cases of pressing necessity and within 
clearly defined légal exceptions, a warrant should be procured before 
the arrest is mode. This is due process of law. I hâve heard no 
évidence regarding the charge, or évidence of petitioner's guilt. 

The question may corne to me through lawful procédure, when peti- 
tioner will be entitled to be heard by a court and jury, which has not 
"formed and expressed an opinion" concerning his guilt. The mar- 
shal informs me that a new warrant against petitioner has been issued 
by a United States commissioner and placed in his hands. It is clear 
that the petitioner is unlawfully restrained of his liberty and' is en- 
titled to be discharged. The marshal will be notified of this order, to 
the end that the government's officers may proceed to deal with the case 
in accordance with "the statutes in such cases made and provided" and 
the "law of the land." 

It is so ordered. 
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EDWARDS T. BODKIN. 

(District Court, S. D. Callfornia, S. D. April 9, 1919. On Motion for Ee- 
hearing, July 24, 1919.) 

No. C-55. 

1. Ejectment <S=>1 — Nature of action of "ejectment." 

An action in "ejectment" is merely to recover possession of land based 
on légal title. 

[Edi Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Ejectment] 

2. Judgrment <S=>663 — Duriug pendency of appeal, judgment in ejectment net 

conclusive. 

• That défendant recovered judgment against plalntifE in a prior action 
of ejectment in the state court Involving the land In suit, which plaln- 
tiff claimed under a homestead entry, Is not a conclusive adjudication 
against plalntiff's right to recover, where the action was removed to the 
Suprême Court of the State by notice of appeal and the glving of a 
bond, for in such case the action, which Involved merely the right to 
possession, was stlU pendlng. 

3. Judgment <^=>656 — ^After order sustaining démarrer not conclusive against 

plalntiff's light to recover in anottier action, 

A judgment dlsmlsslng the previous action brought by plalntiff in the 
Callfornia state court, based on an order sustainlng a demurrer to the 
complaint wlth leave to amend, was not a conclusive adjudication against 
plalntifC's right to recover In a subséquent suit in the fédéral court, for 
Code Clv. Proc. Cal. § 1911, déclares that only is deemed to hâve been ad- 
judged in a former judgment which appears on its face to hâve been so 
adjudged, or which was aetually and necessarily Included, while the 
complaint was attaclîed on the grounds that it dld not state a cause of 
action, and court was wlthout jurisdiction, and the order sustainlng the 
demurrer dld not specify on which ground it was based, nor did the final 
judgment in any wlse show a disposition on the merits, but might well 
hâve been based on plalntiff's fallure to amend. 

, On Motion for Rehearing. 

4. Public lands <©=>103(1) — AfBâavlt insuCadent to start contest, where afSant 

had no knowledge of facts. 

A notice of contest supported by an aflSdavit absolute in form is In- 
sufflclent to commence a contest, where it appeared that the contestant 
had no actual Icnowledge of the facts, for in such case he should be deem- 
ed gullty of false swearlng. 

5. Jud^ent ®=»18<1) — ^Pleadlngs necessary to give jurisdiction. 

In a court of justice it is necessary to file a déclaration, etc., or other 
document sufflcient to glve court jurisdiction, and if a document is not 
flled which is suflîcient to Inltiate the proceedlng subséquent acts of court 
are futile, and no rights are adjudicated. 

6. Public lands ®=>103(3) — Where there is no contest, défendant acquires no 

préférence right of entry. 

Where there was no contest against an entryman on public lands, which 
for a tinie were withdrawn under Réclamation Act June 17, 1902 (Comp. 
St. §§ 4700-4708)', but were later released, the one attemptlng contest 
could hâve no préférence right of entry. 

7. Public lands €=»40 — Failure of entryman to réside on arid lands not an 

abandonment. 

In View of Réclamation Act June 17, 1902, § 3 (Comp. St. § 4702), heia 
that Act June 27, 1906, § 5 (Comp. St. § 4724), is applicable to a home- 

^saPor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
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stead entry, and the fallure of an entryman on aild lands wlthdrawn 
under the Réclamation Act to contlnuously réside or cultivate the same 
cannot, the lands belng later released, be deemed an abandonment. 

8. Appeal and error <S=>1195(1) — Décision on former appeal, constniitig stat- 

ute, is law of the case. 

A décision of the appellate court on former appeal, construing statute, 
is conclusive thereafter. 

9. Public lands <@='103(3) — Institution of contest necessary to give land office 

jurisdiction. 

Where it did not appear that a contest was duly instituted, so as to give 
the land ofiace jurisdiction to détermine rlghts to the land, there being no 
question of fraud on the government, the décision of the land office as 
to rights to arid lands wlthdrawn after entry under Réclamation Act June 
17, 1902 (Oomp. St. §§ 4700-4708), but later released, is not binding. 

In Equity. Suit by William B. Edwards against Patrick H. Bodkin. 
Decree for plaintiff, and motion for rehearing denied. 
Affirmed in (C. C. A.) 265 Fed. 621. 

Henry M. Willis, of Los Angeles, Cal., for plaintiff. 
Dan V. Noland and Duke Stone, both of Los Angeles, Cal., for de- 
fendant. 

TRIPPET, District Judge. A complaint in this suit was passed up- 
on by the Circuit Court of Appeals and reported in 249 Fed. 562, 161 
C. C. A. 488. The complaint has been amended, but not in any material 
respect as compared with the complaint passed upon by the said court. 
The facts, as stated in the opinion in that report, were proven at the 
trial. The plaintiff offered no proof regarding the misconduct of any 
of the oiïicers in the land office. It follows, therefore, that the plaintiff 
is entitled to a decree as prayed for in the complaint, unless the pleas in 
bar pleaded by the défendant defeat that right. 

[1,2] The first plea sets up a judgment obtained in the superior 
court of Riverside county, in an action wherein the défendant hère, 
Patrick Henry Bodkin, was plaintiff, and the plaintiff hère, William B. 
Edwards, was défendant. The facts concerning that suit are thèse: 
Suit was filed June 3, 1912. It was an action in ejectment to recover 
possession of the land in controversy in this suit. The défendant an- 
swered the complaint, and a trial was had on October 18, 1912. Judg- 
ment was entered in the cause on November 12, 1913, wherein it was 
adjudged that the plaintiff (Bodkin) recover of the défendant therein 
the possession of the land described in the complaint and $50 damages 
for rents and profits. On February 4, 1914, the défendant in the said 
cause filed a notice of appeal to the Suprême Court of California, and 
on the same day filed an undertaking on appeal. This notice of appeal 
and bond in pursuance thereof removed the case to the Suprême Court. 
The court is of the opinion that the plea in bar, as above stated, doe^ 
not defeat the right of plaintiff's recovery. The action in ejectment 
was merely to recover possession of the land, based upon the légal title ; 
and, since the appeal has not been determined, the action is still pending, 

[3] The défendant also pleads in bar a judgment in a suit in the su- 
perior court of the state of California, in and for the county of River- 

^=»For other cases see same topie & KBY-NUMBER in ail Key-Numbered Dlgeata & Indexes 
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side, entîtied William B. Edwards v. Patrick H. Bodkin, being the 
same parties hère in litigation. The facts concerning that suit, in so 
far as material hère, are as follows: 

A demurrer was filed to the first amended complaint on April 5, 1916. 
This demurrer was upon the f ollowing grounds : First, that the court 
had no jurisdiction of the subject-matter of said action; and, second, 
that said first amended, complaint did not state facts sufficient to con- 
stitute a cause of action. On June 8, 1916, the court made an order 
in words and figures f ollowing: 

"Demurrer to amended complaint sustained, 10 days." 

On June 30, 1916, the court entered the f ollowing: 

"•• • «An order hàving been entered In this action on the 8th day of 
June, 1916, sustalnirig the demurrer to the amended complaint herein and 
granting plaintifC 10 days withln which to amend,. and plaintiff havlng failed 
to further amend his complaint, if Is hereby ordered and adjudged that the 
amended complaint herein be and the same hereby Is dismissed, and that 
the défendant hâve and recover its costs of the said plaintiff taxed at flf ty 
and *Vi*o dollars. Dated June 30, 1916. Hugh H. Craig, Judge." 

Other proceedings were had in said cause, with a view of having said 
judgment set aside. A motion to vacate the judgment was made. This 
motion to vacate the judgment has never been disposed of by the su- 
perior court of Riverside. The rule of res adjudicata is stated by sec- 
tion 1911, C. Q P., as follows: 

"That only is deemed to bave been adjudged in a former judgment which 
appears upon, Its face to bave been so adjudged,, or which was actually and 
necessarily included therein or necessary thereto." , 

It will be seen that there are two grounds specified in the demurrer: 
One, that the court did not hâve jurisdiction; and the. other, that the 
complaint did not state facts sufficient to constitute a cause of action. 
The judgment sustaining the demurrer does not specify upon what 
ground thé court sustained it. If the demurrer was sustained on the 
ground that the court had no jurisdiction, there would be no judgment 
upon the merits. Since it cannot be determined by an examination of 
the record upon what ground the court sustained the demurrer, it must 
follow that the judgment is not a bar. Besides, the proceedings show 
that the plaintiff was given leavé to amend the complaint when the 
court made an order sustaining the demurrer. The plaintiff, however, 
never amended. It cannot be determined from the judgment entered 
in that case whether or not the court dismissed the complaint by reason 
of the failjire of plaintiff to amend or by reason of the fact that the 
demurrer had been sustained to the amended complaint. It may well 
be that the court on June 30, 1916, finding that the record showed that 
the plaintiff had been given leave to amend and had not amended, 
thought the case ought to be dismissed for want of prosecution by the 
plaintiff. The judgment shows that the complaint was dismissed, but 
why it was dismissed, whether by reason of the fact that the demurrer 
had previously been sustained, or by reason of the fact that the plaintiff 
had not amended, is not set forth. Therej is no judgment that the 
prayer of the plaintiff 's complaint be denied, nor is there a formai de- 
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crée of dîsinissal. It is plâin that it does not appear upoh the face of; 
this judgment that the controversy was decided, or actually and neces- 
sarily included therein, or was necessary thereto. 

For the reasons above stated, I am of the opinion that the last-men- 
tioned suit is not a bar to the plaintiflf's right of recovery in this suit. 
Civil Code of Procédure, § 1911; Civil Code of Procédure, § 581; 
Goldtree v. Spreckles, 135 Cal. 666, 67 Pac. 1091 ; Kirsch v. Kirsch, 
113 Cal. 56, 45 Pac. 164; Bissell v. Spring Valley Township, 124 U. S. 
225, 8 Sup. Ct. 495, 31 L. Ed. 411 ; Smith v. McNeal, 109 U. S. 426, 
3 Sup. Ct. 319, 27 L. Ed. 986; Russell v. Place, 94 U. S. 606, 24 L. Ed 
214; Wiggins Ferry Co. v. O. & M. Railway, 142 U. S. 396, 12 Sup. 
Ct. 188, 35 L. Ed. 1055. 

The plaintifï will prépare a decree as provided by the rules of the 
court. 

On Motion for Rehearing. 

This is an application for rehearing. Upon the trial of the case 
great stress was laid upon the judgments introduced in the case, and 
very little was said concerning the proofs relative to the allégations in 
the complaint. On the application for rehearing it was contended that 
the proof does not support the allégations in the complaint in several 
particulars. Great controversy arose during the argument, concerning 
the meaning and importance of the foUowing quotation from the opin- 
ion rendered by the Circuit Court of Appeals (249 Fed. 562, 161 C. C. 
A. 488), to wit: 

"On May 5, 1908, the defeùdant served a notice of contest upon the plaln- 
tiff, in whlch it was charged that the plalntlff had never established a rési- 
dence upon the land, bad made no Improrements thereon, and that he had 
abandoned the same for more than six moûths. The défendant, In support 
of this contest, made oatb that he did not know and had no means of know- 
Ing the facts. This was InsuflSclent to initiate a contest. Schofleld v. Cole, 
1 Land Dec. 140." 

This is a correct statement of what the allégations of the complaint 
are, and the syllabus No. 5 in the opinion is as follows: 

"A notice of contest agalnst an entryman on public lands, In support of 
whlch the contestant made oath that be did not know and bad no means of 
knowlng the facts, is insufflclent to initiate a contest." 

[4] This syllabus correctly interprets the décision on this subject. 
The proof adduced at the trial of the case, supports the allégations in 
the complaint in this regard. There is no ambiguity in this statement of 
the court. It certainly states that no contest was initiated. The attor- 
ney for the défendant argues that the court did not mean to décide that, 
if the affidavit of contest filed by the défendant was verified positively 
by him, that would nof initiate a contest, and he argues that it would 
initiate a contest, even though it subsequently developed that the con- 
testant did not know anything about the facts, and only testified on in- 
formation and belief . He argues that if the affidavit of contest be made 
positively, it does not matter whether contestant knows the truth of it 
or not, it would initiate a contest. He points out that the authority cit- 
ed by thè Circuit Court of Appeals is a décision of the land office, based 
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upon an affidavit in support of a contest that was sworn to by the 
witness only upon information and belief , and the office held that such 
a supporting affidavit was not sufficient. In other words, the défend- 
ant argues that, if the contestant swears positively to the facts, it 
makes no différence whether he knows them to be true or not, it is 
sufficient to initiate a contest. This argument leads to this absurdity : 

If a man who stands in awe of the law and in fear of God makes an 
affidavit on information and belief to initiate a contest, it will be reject- 
ed; but if a reckless man, who cares naught for the law or divinity, 
swears positively to the affidavit of contest, it will suffice to initiate 
a contest, although he does not know anything except upon information 
given him by others, and that this would be true, even though affiant 
knew the rules required him to swear positively. If such be the law, 
then the law sets à premium upon the reckless, and condemns the man 
who has a conscience. It may well be that the Circuit Court of Appeals 
took this into considération, and had in mind that it might properly 
be regarded as false swearing for a man to swear positively he knew 
a thing, when he only knew it on information and belief, although it 
might not constitute perjury. If, however, a man is conscious, when 
giving his testimony, that he does not know anything about the matter 
to which he is testifying, he ought to be regarded as swearing falsely. 
People V. Von Tiedeman, 120 Cal. 128, 136, 52 Pac. 155. It is also 
probable that the Circuit Court of Appeals considered that, since the 
department required a man to swear to a thing positively, if he swore 
to it positively when he only knew it upon information derived froin 
others, then he would be perpetrating a f raud, because he would hâve 
misled the department. 

[5] The attorney for the défendant also argues that it made no 
différence whether the affidavit of contest was sufficient, because the 
contestée appeared and the land, office decided the matter. Land office 
décisions were cited to the effect that the land office had a rîght to pro- 
ceed to hear a contest, notwithstanding the affidavit of contest was in- 
sufficient, and notwithstanding the contestant may hâve abandoned the 
matter ; that upon the serving of the notice of contest the land office 
acquired jurisdiction, and the department had a right to décide the 
case. In a cotirt of justice it is necessary to file a déclaration, com- 
plaint, or other document sufficient to give the court jurisdiction, and 
if a document is not filed which is sufficient to initiate the proceedings, 
ail subséquent acts of the court are futile and nugatory, and no rights 
whatever are adjudicated. The question arises : Did the Circuit Court 
of Appeals hâve in mind this principle of law when it made the 
statement above quoted? The statement in the opinion would hâve 
no useful purpose, unless the court was of the opinion that there was 
no contest and the acts of the Land Department were without jurisdic- 
tion. Otherwise, the court should hâve ignored this allégation in the 
complaint, or should hâve simply stated that it made no différence — 
that the land office had decided it anyhow. This would hâve been in 
Une with the argument of the défendant. In this connection it must 
be borne in mind that the complaint stated that the L,and Department 
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decided the question against the plaintiflF, although this fact is nol re- 
ferred to in the décision of the Circuit Court of Appeals. 

[6] The attorney for the défendant asserts that, notwithstanding 
there was no contest, it could not make any différence. But it does 
make a différence. If there was no contest, the défendant never ac- 
quired any préférence right of entry, and that fact has an important 
bearing throughout this case. It also has a bearing on the interpréta- 
tion to be given to the décision of the land department. The Circuit 
Court of Appeals points out (249 Fed. page 569, 161 C. C. A. 488) that, 
even though there was a contest, the défendant Bodkin could not hâve 
obtained any préférence right. This is set out very clearly in paragraph 
9 of the syllabus, which is as foUows: 

"Any right under régulation 7 of June 6, 1905, issued by the Secretary of the 
Interior under Réclamation Act June 17, 1902, § 10, which a suceessful con- 
testant of a homestead entry op land withdrawn as susceptible of irrigation 
mlght hâve had, was lost by the promulgation of régulation 6 of January 19, 
1909, declaring that, where a contest has been allowed prior to a flrst 
form withdrawal, the withdrawal, if made before the termination of the 
contest or entry of the suceessful contestant, will terminate ail rights ac- 
quired by such contest, where the land, before termination of the contest or 
entry by contestant, was withdrawn under the flrst form for Irrigation works, 
and the contestant had only a préférence." 

We will therefore proceed to consider the case without regard to the 
rights of Bodkin, for under the décision of the Circuit Court of Appeals 
he had no rights to be considered. 

[7, 8] Counsel for the défendant states that section 5 of the act of 
June 27, 1906 (Comp. St. § 4724), does not apply to homestead entries, 
and that the décision of the Circuit Court of Appeals, wherein the 
court decided that it was not necessary for the plaintiff to make im- 
provements upon the land, was erroneous. It is true that that section 
does not refer to homestead entries, but section 3 of the act of June 
17, 1902 (Comp. St. § 4702), does refer to homestead entries made after 
withdrawal of the land, and expressly allows a homestead entry after 
withdrawal. It is provided by section 3 : 

"That ail lands entered and entries made under the homestead laws within 
areas so withdrawn during such withdrawal shall be subject to ail the pro- 
visions, limitations, charges, terms, and conditions of this act," etc. 

Section 3 of the act of June 17, 1902, and section 5 of the act of 
June 27, 1906, construed together, work out the proposition stated by 
the court. In any event, the Circuit Court of Appeals has settled the 
law of this case, and this court must foUow the décision upon that 
subject. 

[9] The opinion of the Land Department shows that the plaintiff 
was residing upon the land and making improvements thereon at the 
time the alleged contest was heard in the land office. In this respect the 
Circuit Court of Appeals said : 

"We assume that the act of June 27, 1906, was overlooked, or its meaning 
mlsunderstood, when the offlcers of the Land Department held that the 
plaintiff had abandoned his homestead entry while he was In fact residing 
upon the land and holding it, pending a final détermination of the Secretary of 
the Interior as to whether or not the land would be required for irrigation 
267 F.— 64 
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Works under the flrst fonn of wlthdrawal. Thls was dearly a mlstake of 
taw, and authorizes a revlew of the proceedlngs In a court of equlty." 

The attorney of the défendant daims that the décision of the Land 
Department, notwithstanding there was no contest, is binding, for the 
Land Department had jurisdiction and could décide the matters it did 
décide. In the case of Lee v. Johnson, 116 U. S. 48, 52, 6 Sup. Ct. 
249, 251 (29 L. Ed. 570), it is said: 

"If In any case It appears from the évidence that the clalm of the com- 
plalnlng or moving party is against public pollcy or the law, so that In no 
event could he recover a final judgment or décision, whatever be the nature 
or estent of the testimony upon the point at issue, the tribunal should not 
hesitate to dIsmiss the suit or the proceedlng." 

The point at issue in that case to which the Suprême Court was ad- 
dressing its remarks was the décision of the Land Department to the 
effect that the party there was not acting in good faith, within the 
meaning of section 2262 of the Revised Statutes, in that he was seeking 
to acquire a homestead for some one else, instead of himself . The stat- 
ute provides that a homesteader must make oath : 

"That he has not settled upon and improved such land to sell the same on 
spéculation, but in good faith to approprlate it to his own exclusive use," etc. 

There is no évidence at ail in this case that the plaintiff was seeking 
this property for another person than himself. The court takes it that 
where a tribunal has jurisdiction to investigate a matter, and reaches 
the conclusion that the party is seeking to practice a fraud upon the 
government, such détermination of the department is binding. It cer- 
tainly is required, however, that the tribunal making the investigation 
must hâve some jurisdiction to do so. It would be against public policy 
to practice a fraud upon the government. In the case of Lee v. John- 
son, above referred to, it is said (116 U. S. on page 52, 6 Sup. Ct. 
on page 250 [29 L. Ed. 570]): 

"Whlle there are no formai pleadings In such cases, it Is undoubtedly true, 
as a gênerai rule, that in contested matters before the Land Department, as 
in those before the courts, the décision should be conflued to the questions 
raised by the allégations of the respective parties; but this rule has its ex- 
ceptions." 

And the exceptions to which the court refers are stated in the previ- 
ous quotation. Of course, no court will enf orce a contract or an alleg- 
ed right of a party, where the party is seeking to perpetrate a fraud up- 
on the government. The Land Department undoubtedly has a right to 
cancel an entry, where upon a contest, even though prosecuted only on 
behalf of the government, it appears that the entryman has violated the 
law. 

Then we must consider: What did the Land Department décide? 
It must.be borne in mind that the Circuit Court of Appeals in this case 
has decided that the plaintiff did not hâve to make improvements upon 
the land. If the land office meant, by stating that the plaintiff did not 
act in. good faith, in that he did not make improvements and reclaim 
the land as required by law, then the opinion of the Circuit Court 
of Appeals is to the effect that he did not hâve to comply with the 
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homestead law in this regard during the time of withdrawal. The 
Secretary of the Interior in his décision says of the plaintiff : 

"From his own testimony, It clearly appears that he failed to comply with 
the law In the matter of résidence. Indeed, his actual home was in another 
connty, where he quallfled as a voter by swearing that he resîded there. He 
States that he vlsited the land about every six months, staylng only a few days 
at a time. HS had no house to llve In. In tact, he had no house completed 
at date of hearing, more than six years after entry. He evidently did con- 
sidérable work on the land, in cultivatlng, digging brush, etc. ; but thls work 
was after he had Personal knowledge that the contest had been flled. He 
seems to think it a great wrong and injustice that another may reap the 
beneflt of his labors. The department, under the plain facts In the case, es- 
pecially the facts as shown from claimant's own frank testimony, is powerless 
to give relief." 

What the Secretary of the Interior stated would not constitute a 
fraud. The land was withdrawn under the Réclamation Act; the 
plaintiff did not hâve to cultivate or improve the same during the time 
of withdrawal. There is no finding of the exact time when he was 
away from the land. The statement of the Secretary of the Interior 
shows that the plaintiff was acting in good faith, in that he made his 
disclosures, believing, undoubtedly, that he had a right to do what he 
did do. The Secretary says: 

"His testimony Is quite frank, and bears the stamp of truth." 

The next question is : Did the plaintiff comply with the law ? The 
allégations of the complaint, as stated by the Circuit Court of Appeals, 
are to the effect that the plaintiff complied with ail the requirements of 
the homestead and réclamation laws, made final proof of such com- 
pliance before the United States land office for that land district, prov- 
ed such compliance by two creditable witnesses, who made oath to ail 
the items required by law to be made, paid ail the fées required by law 
to be paid prior to receiving a patent for the land, published in due form 
notice to ail persons having or claiming to hâve a better right to such 
land than the plaintiff, and required such persons to appear and exhibit 
such claim of right. No person appeared at the time and place, and of- 
fered évidence of a better or of any right adverse to plaintiff; nor was 
notice ever given to plaintiff by the land office that the proof submitted 
was defective in any way, as to the spécial or any of the conditions un- 
der which the entry was made. But the Land Department, without re- 
gard to the premises, refused to consider such proof and to issue a pat- 
ent for the land described. 

The final proof submitted to the Land Department sustains this al- 
légation of the complaint, and therefore shows the finding of the 
Secretary of the Interior, that the plaintiff did not comply with the 
law, to be an incorrect décision on the undisputed facts. The conclu- 
sions must be drawn : That there was no contest ; that the défendant 
never acquired any rights in the property ; that the plaintiff submitted 
final proof, showing his compliance with the homestead and réclama- 
tion laws, which the department did not consider. The décision of the 
Circuit Court of Appeals is to the effect that the Land Department 
should hâve considered it, and, if considered, necessarily the patent 
would hâve gone to the plaintiff. 

The motion for rehearing will be denied. 
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In re ENGLANDEB'S, Inc. 

(District Court, B. D. Pennsylvania. July 30, 1920.) 

No. 6218. 

Bankruptcy ®=>385 — Failure to prove daim withln year âoes not exclude from 
composition. 

Bankruptcy Act, § 57n (Comp. St. § 9641), denylng to clalms not 
proved within one year the right to share in the bankrupt estate, does not 
deny to any créditer the right to share in a fund offered by the banl:- 
rupt to his creditors in composition and distributed under section 12 
(Comp. St. § 9596). 

In Bankruptcy. In the matter of Englander's, Incorporated, bank- 
rupt. On review of order of référée. Reversed. 

Joseph Blank, of Philadelphia, Pa., for creditors. 
Julius C. Levi, of Philadelphia, Pa., for bankrupt. 
Alfred Aarons, of Philadelphia, Pa., for trustée. 

Findings and Conclusions. 

DICKINSON, District Judge. The légal princîples învolved în 
this cause, with the findings on which they rest and the conclusions 
to which they lead, are as f ollows : 

1. No one can, by a légal judgment, be deprived of his property, un- 
less he is fairly subject to some provision of the law which visits the 
loss upon him. 

2. À law which dénies to a creditor a share in one fund, because 
of his failure to claim such share within a required time, does not 
f orbid him to share in another fund, unless the time limit applies to the 
second claim as well as the first. 

3. Section 57n of the Bankruptcy Law (Comp. St. § 9641) shuts out 
a creditor, who has failed to prove his claim within the year, from 
ail "claim against the bankruptcy estate," consisting of the assets and 
property which vested in the trustée. 

4. A composition proceeding is a part of the bankruptcy proceedings, 
in the sensé that the former arises out of the latter, and each has the 
like resuit in respect to the extinguishment of the obligation of debt. 
The composition fund is the same as the bankruptcy estate fund, in the 
respect that one is substituted for the other; but the identity feature 
of the fund rests in the fact, and one is a substitute for the other only in 
the sensé, that one is by opération of law exchanged for the other for 
a spécial purpose, and the proceedings are alike only in the respect that 
they afifect alike the obligation of debt. In source, in the manner in 
which raised, in amount or value, and in respect to the basis of the 
claim of the creditor to a right to share therein, they are whoUy dififer- 
ent. Because of thèse différences, and conséquent absence of identity in 
the two funds, it does not follow that, inasmuch as certain creditors 
only are permitted to share in one, they alone can share in the other. 

5. A law which dénies to a creditor the assertion of his right to share 
in a bankruptcy estate fund, which may be so small that the defaulted 

<S;=3For other cases see same tppic & KEY-NUMBHR In aU Key-Numbered Digests & Indexes 
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share is less than the expansé of proving the claim, does not of itself 
imply a like déniai of his share in a composition fund voluntarily given 
by his debtor, his share in which may be considérable. 

6. Section 57n of the Bankruptcy Act, denying to unproven claîms 
participation in the distribution of a bankruptcy estate fund, does not 
deny to any créditer the right to participate in a composition fund 
being distributed under section 12 (Comp. St. § 9596). 

7. The pétition for review is allowed, and the order made by the 
référée vacated. Inasmuch, however, as other considérations than that 
of the eflfect of section 57n may enter into the decree of distribution 
to be made, no distribution is now ordered, but the cause is remanded 
to the référée, with instructions to proceed to a final détermination 
of the cause after vacating the order made; the eflfect of this review 
being limited to the proposition that the rights of creditors, after con- 
firmation of a composition and its being carried into effect, are not 
lost through the opération of 57n. 



BENEDICT V. HALL et al. 

(District Court, N. D. lowa, Cedar Raplds Division. October 5, 1920.) 

No. 42. 

Removal of causes «^s'IlS — C!ourt may require reformation of pleadings. 

Where the pleadings In a suit rcmoved to a fédéral court do not con- 
form to the equlty rules of that court and ralse Issues not wlthln Its jurls- 
diction, the parties may properly be required to reform such pleadings 
before determining their sufficiency. 

In Equity. Suit by James Z. Benedict against J. S. Hall and the Hall 
Manufacturing Company. On motions to strike parts qf answer and to 
dismiss counts of pétition. Order to reform pleadings. 

Crissman & Linville and Geo. C. Claassen, ail of Cedar Rapids, lowa, 
for plaintifï. 

E. E. Reed, of Monticello, lowa, for défendants. 

REED, District Judge. Submitted on motion of the plaintiflf to 
strike parts of défendants' answer, and défendants' motion to dismiss 
counts 1 and 2 of the pétition, upon the grounds that neither count 
States a cause of action arising under the patent laws of the United 
States, and not within the jurisdiction of this court. 

The bill, or pétition, was filed September 11, 1919, is apparently 
drawn under the equity rules prior to those adopted in 1912, which 
became effective February 1, 1913, is in two counts, and embraces what 
may be called both équitable and légal causes of action. Count 1 is 
lengthy, embraces several divisions and paragraphs, to which the de- 
fendants hâve filed motions for more spécifie statements as to some of 
the divisions, and to dismiss others upon the ground that they state 
no grounds for équitable relief; and to count 2 upon the further 

^=:3Fai otber cases see eauie toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ground that the matters afErmatively show that the cause of action, if 
any therein alleged, is not within the jurisdiction of this court, is whol- 
ly between citizens of the state of lowa, and allèges no grounds within 
the jurisdiction of this court; and further states that the causes of 
action, if any alleged in the pétition, are barred by the statute of limi- 
ations, and prays that the pétition be dismissed at plaintiff's cost. De- 
fendants also allège payment of certain items claimed by the plaintifif 
from the défendants. 

In gênerai, this is a brief statement of the causes of action alleged 
in the pétition and of the motions and answer of the défendants there- 
to; and the statements of the pétition as alleged need not be more spe- 
cifically stated. The défendants in their answer also deny generally the 
allégations of the pétition, and that they hâve paid many of the claims 
alleged by the plaintiff, for which he seeks to recover from the de- 
fendants. 

In March, 1915, an action was commenced in the district court of 
lowa in and for Jones county against the Hall Manufacturing Com- 
pany, a corporation of lowa, and some of its members, in four counts, 
each of which seeks to recover from the défendants damages in behalf 
of one James Z. Benedict for a breach of a written contract alleged to 
hâve been made between said Benedict and the défendant Hall, where- 
by Hall agreed to pay Benedict certain royalties upon the manufacture 
and sale of certain patented articles and devices covered by patent or 
patents of the United States to said Benedict. -The pétition allèges 
that Benedict had assigned one of his patents at least to said Hall as a 
licensee, to enable him to manufacture and sell the patented device or 
devices for the royalties Hall was to pay him thereon. 

It is alleged, among other things, that défendant Hall forméd a 
corporation, under the name of Hall Manufacturing Company, under 
the laws of lowa, to manufacture and sell the patented devices; that 
the corporation was doing so, but that ail défendants had f ailed to pay 
the royalties to which Benedict claimed to be entitled ; and numerous 
mterrogatories were attached to the pétition, which it was asked that 
the Halls be required to answer. In neither count is there any claim for 
the infringement of any patent, or the statement of any cause of action 
within the jurisdiction of this court, and this is specifically so alleged 
in a pétition for removal subsequently filed by the défendants for the 
removal of the cause to this court, but no diversity of citizenship is 
alleged in the pétition for removal. 

On September 18, 1915, which was a day in the May, 1915, term of 
court in Jones county, Benedict filed an amendment to his pétition, not 
to any particular count or division thereof, but generally to ail of them, 
in which for the first time there is a claim for an infringement of a 
patent, which plaintiff allèges in the original pétition that he had as- 
signed to the défendant Hall as a licensee. In the course ot the pro- 
ceedings in the state court, one of the Halls filed an amendment for an 
infringement of some patent issued to Benedict, in which Benedict 
claimed damages for an infringement of a trade-mark, and claimed to 
recover of Hall royalties upon articles manufactured and sold by the 
défendants, which are différent from those authorized by the Benedict 
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patent, whîch are questions solely cognizable in the District Court 
of the United States, and that the district court of Jones county had 
no jurisdiction over such questions, and no powerto try and détermine 
the same. Paragraph 7 of this amendment to the pétition is the only 
one, so far as can be discovered, in which it is claimed a cause of ac- 
tion is alleged for the infringement of a patent, and that paragraph is 
as follows: 

"Plaintifl further represents and shows: That the défendants, instead of 
proceeding to manufacture the varlous improvements and articles referred 
to in the contract and in the lefters patent, failed and neglected to make the 
wire stretchers and horse blocks in strict accord with said patent, but for the 
purpose of defrauding the plaintiff herein made sllght changes, in order to 
prevent payments of royalties, which changes were injurlous to said patented 
articles, thereby injuring the sale thereof to a large extent, and generally 
damaging the plaintiff herein. That défendant fraudulently and deceitfully, 
in order to mislead the public and to cover up the rights of the plaintiff to 
receive royalties, advertised plaintiff's improvement, and after the same had 
been well established in the market, and the défendants had received orders for 
them, défendants were substitutlng for the articles that were made properly 
under the patent Improvements the articles they had made changes in." 

Various other questions arose in that proceeding in the state court, 
and on October 5, 1915, the state court entered an order removing the 
cause to this court, and a transcript of the record was filed herein. 
Suffice it to say that this court, upon the removal of that cause hereto, 
entered an order remanding the same to the state court, upon the 
ground that it involved no question of which this court had jurisdic- 
tion, and the cause was thereupon remanded to the state court. A 
mémorandum opinion and order of this court, remanding the cause to 
the state court, was filed in this court on March 7, 1917, and is now on 
file herein, to which référence is made for the facts as therein stated. 

Instead of disposing of this case upon the motions of the respective 
parties filed by them, it is deemed advisable by the court to require the 
parties to reform their respective pleadings by amending the same; 
the plaintiff to amend his pétition to conform to the requirements of 
the new equity rules Nos. 19 to 26, inclusive (198 Fed. xxiii, 115 C. C. 
A. xxiii, 201 Fed. v, 118 C. C. A. v; (see especially equity rule No. 20), 
and the défendants their answer to conform to the requirements of 
equity rules Nos. 29 and 30, the suiBciency of which as an. answer or 
défense to the pétition as so amended may be tested as provided in 
equity rule No. 33, if the plaintiff shall be advised to so do. The plain- 
tiff may amend his pétition within 30 days after the filing of this order, 
and the défendants their answer within 20 days thereafter ; the par- 
ties may then proceed with their proofs in accordance with such rules. 

The plaintiff attempts to join in his présent pétition causes of action 
against the défendants for royalties upon a contract for the assignment 
of the patent, and another for infringement of an alleged trade-mark, 
and for un f air compétition in trade, of which it seems quite clear this 
court has no jurisdiction. See Hopkins, New Equity Rules, pp. 169- 
171, and cases cited; Chaffee v. Boston Belting Co., 22 How. 217, 223, 
16 L.. Ed. 240; Wright v. Barnard et al. (D. C.) 233 Fed. 329; 
Bloomer v. Millinger, 1 Wall. 340, 350, 17 h. Ed. 581 ; Shrauger & 
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Johnson v. Bernard (D. C.) 247 Fed. 548; Geneva Fumiture Co. v, 
Karpen, 238 U. S. 254, 35 Sup. Ct. 788, 59 L. Ed. 1295, and cases cited. 
In the last cited case the Suprême Court said: 

"It hardly needs statement that the jurisdiction as limlted and fixed Dy 
Congress cannot be enlarged or extended by unltlng In a single suit causes of 
action of which the court Is without jurisdiction with one of wbich it bas ju- 
risdiction. Upon this point the rule otherwise prevaillng respecting the joinder 
of causes of action in suits in equity must of course yield to the jurisdictional 
statute." 

Section 274b of the Judicial Code, 38 Stat. c. 90, p. 956 (Comp. St. 
§ 125 Ib), provides : 

"That in ail actions at law équitable défenses may be Interposed by answer, 
plea, or replicatlon without the necessity of filing a bill on the equity slde of 
the court. The défendant shall hâve the same rights in such case as if he had 
filed a bill embodying the défense of seeking the relief prayed for in such an- 
swer or plea. Équitable relief respecting the subject-matter of the suit may 
thus be obtained by answer or plea. In case affirmative relief Is prayed in 
such answer or plea, the plaintiff shall flle a replicatlon. Keview of the judg- 
ment or decree entered in such case shall be regulated by rule of court. 
Whether such review be sought by writ of error or by appeal the appellate 
court shall bave fuU power to render such judgment upon the records as law 
and justice shall require." 

See New Equity Rules Nos. 22 and 23 ; Union Pacific Co. v. Syas, 
246 Fed. 561, 158 C. C. A. 531; Curtiss Aéroplane & M. Corp. v. 
United Aircraft E. Corp (C. C. A.) 266 Fed. 71, 77. 

An order may be entered, requiring the parties to amend their 
pleadings as above indicated; and it is accordingly so ordered. 



In re DIX. 
Ex parte GLENS PALLS TRUST CO. 

(District Court, N. D. New York. May 5, 1920.) 

1. Bankruptcy <^=>303(3) — Undisputed insolvency held piima fa«ie proof of 

insolveacy a month before. 

Where the undisputed facts established that the bankrupt was insolvent 
to a large estent at the time of Bankruptcy, even disregarding bis con- 
tingent obligations, there is prima facie proof that he was Insolvent at 
the time of making transfers a month before, where there was no going 
business which substantially affected the situation in so short a time. 

2. Bankruptcy ®=»3((3(3) — Evidence held to show preferential paynwnts. 

Evidence In bankruptcy proceedings that the bankrupt, in a transaction 
with a bank shortly before bis bankruptcy, had transferred to the bank, as 
security for bis notes held by the bank, corporate stock largely exceed- 
Ing In value the amount of cash receiyed by him and the value of other 
stock released, held sufflcient to show that the transfers were preferentlal. 

3. Bankruptcy <@='303(3) — ^Evidence beld to sustain flndingr that préférences 

were not security for claims in controversy. 

Tn bankruptcy proceedings, évidence, consistlng of letters and clrcum- 
stances surrounding the parties, helâ to sustain the referee's flndings that 
the stock transferred by the bankrupt to the claimant was to secure 
notes held by the claimant, which had since been subsequently paid, but 
not to secure the claims in controversy. 

^=3Far otber cases see same topic & KEY-NUMBER In ail Key-Nuœbered Digests & Indexes 
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4. Bankniptcy <&^311 (7) — Préférence on cMms subsequently paid bars proof 
of prior e^dstâng claim. 

A créditer, who has received a preferentlal payment on a claim on a 
debt subsequently pald in fuU, cannot, under Bankruptey Act, § 60b 
(Comp. St. g 9644), prove, wlthout surrendering bis préférence, another 
claim against the banknipt whlch arose between the time of the preferen- 
tlal transfer and tbe fuU discbarge of the preferred debt, though wlthout 
surrender of hls préférence he could bave proved a claim wblch arosf 
after the full payment of the preferred claim. 

6. Bankruptey <@=»311(7) — Creditors, having two debts, must surrender .- 
erence as to one before proving the other. 

Generally a credltor holding two debts at the same time, on one of 
whlch he lias received a préférence, may not prove on the other in bank- 
ruptey proceedings wlthout surrendering bis préférence on the flrst. 

In Bankruptey. In the matter of John A. Dix, bankrupt. Order 
of the référée, allowing the claim of the Glens Falls Trust Company, 
reversed, and claim expunged. 

Edward M. Angell, of Glens Falls, N. Y., for clairaant Glens Falls 
Trust Co. 

B. Jermain Savage, of Albany, N. Y., for trustée. 

LEARNED HAND, District Judge. In this case the référée has 
found that the transaction of June 1 and 2, 1915, was intended to give 
new security for Dix's obligations, within the meaning of the Bank- 
ruptey Act (Comp. St. § 9585 et seq.). He has found, also, that the 
Iroquois shares were Dix's, of which there is no doubt. He has not 
expressly found that the bank knew that the shares were Dix's, but he 
seems to imply as much. His allowance of the claim rests upon two 
findings: First, that there was no proof of insolvency; second, that 
there was no proof that the shares were intended to secure any notes 
but those given on June 1 and 2, 1915. 

[1] The proof of insolvency was sufficient. The schedules were ad- 
mitted without objection, and the debts speak as of the date of pétition 
fîled, whch was in July, 1915. They show $412,148.81 of Dix's own 
debts, secured and unsecured, and $500,238.64 of debts on which he 
was an indorser. Of thèse over $200,000 were debts qf the Moose 
River Lumber Company, which the records of this court^ of which I 
may always take notice, show to hâve gone into bankruptey at the 
same time as Dix. Just what was the eventual liability of Dix on 
thèse notes, some of which were secured, does not appear. His as- 
sets amounted to little besides stocks and bonds, Schedule B-3, and 
of thèse $255,500 consisted of shares, preferred and common, of the 
Moose River Lumber Company, which, because of its bankruptey, 
were presumptively valueless. The footing of Schedule B-3 is $887,- 
100, but the items given in fact only foot to $391,100. Taking out 
the Moose River Lumber Company stock, thèse assets were $135,600. 
Dix was therefore insolvent by over $270,000 in July, 1915, without 
counting his liability upon over $200,000 iof Moose River Lumber 
Company indorsements. In view of the fact that no dispute as to his 
insolvency appears in the testimony or in the briefs, this is sufficient 

€=3For other caaea see same topic à KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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prima facie proof of însolvency on June 1 and 2, 1915 ; there being nd 
going business, as far as appears, substantially to aflfect the situation 
in so short a time. 

[2] In clearing the transaction of June 1 and 2, 1915, Dix was cred- 
ited with $4,000 upon the note of $6,250, and its interest, together 
with the principal and interest of the note of $2,791.25 were paid. Dix 
received $911.75 in cash and paid petty expansés of $17.05, and the 
bank released 15 shares of Greenwich stock, a présent considération. 
As no one can contend that the payment of say $930 in cash and the 
release of thèse shares was equal to the value of the Iroquois shares 
and of $3,500, the bank necessarily received preferential payments and 
security upon the $6,250 note and the $2,791.25 note. Thèse préfér- 
ences, as I shall show, were enough to defeat the proofs of claira on 
the $5,000 Moose River Lumber Company note and the $500 Dix 
Foundry note. 

[3] For this reason it really makes no' différence whether or not 
the Iroquois shares were pledged to the claims now in suit, though on, 
that question I agrée witii the référée. This appears from Colvin's 
letter to Becker in June, 1915, and from the bank's subséquent con- 
duct. The letter showed that Colvin took the security only on Dix's 
Personal obligation, not on the Moose River Lumber Company. He 
expressly says so, relying for the $5,000 note, and perhaps others, upon 
what Becker had told him of the condition of the Moose River Lum- 
ber Company's prospects. That letter shows the intent of the trans- 
action, and in the face of Dix's vague "impressions" is controUing 
évidence. 

Finally, the bank's releases, in June, 1916, of the Iroquois shares, 
and of the Iroquois bond in January, 1916, are nearly proof positive 
that they had understood from the outset that they held thèse securi- 
ties against only the $1,250 note of Dix and the $5,400 note of Coffin 
(substituted in November, 1915, for the two originals of June 1 and 2, 
1915). It is scarcely crédible that they should hâve released security 
taken as a préférence, because they feared that they might not be able 
to maintain the préférence later. The référée was therefore quite right 
in holding that inter partes the $5,000 and the $500 notes now in ques- 
tion were not secured. Even though the trustée be right, that in gên- 
erai a bank has a lien upon ail security for ail debts, 'the same resuit 
follows, because, in the case at bar, the agreement limited the lien, 
and the agreement would prevail. I do not, therefore, disturb the 
referee's finding in this respect. 

[4] Yet, as I hâve said, ail this makes no différence in the resuit, 
because the bank got a voidable préférence under section 60b (Comp. 
St. § 9644), upon the notes for $6,250 and for $2,791.25, which were 
eventually paid in full. The rule, as established by two décisions of 
the Circuit Court of Appeals for the Second Circuit (In re Abraham 
Steers Lumber Co. [D. C] 110 Fed. 738, affirmed 112 Fed. 406, 50 
C. C. A. 310, and In re Lyon, 121 Fed. 723, 58 C. C. A. 143), is this: 
If a bankrupt gives a voidable préférence of the single debt which he 
owes to a créditer, and actually extinguishes it, he need not surrender 
the préférence as a condition of proving a debt subsequently arising; 
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but îf the préférence leave the old debt in part surviving, so that upon 
incurring the new debt he is still indebted upon the old, he must sur- 
render his préférence upon the old in order to prove upon the new. 
In short, it is only when the debt on which he seeks to prove came into 
existence after the extinction of the debt on which the bankrupt has 
made a preferential payment that he may prove without surrendering 
his préférence on the other debt. 

[ 5 ] In the case at bar the debts now sought to be proved were ail in 
existence when the préférences were made. It is in gênerai the rule 
that a créditer holding two debts at the same time, on one of which 
he has received a préférence, may not prove upon the other without 
surrendering the préférence on aie one. Swarts v. Siegel, 117 Fed. 
13, 19, 54 C. C. A. 399 (C. C. A. 8th) ; Livingston v. Heineman, 120 
Fed. 786, 57 C. C. A. 154 (C. C. A. 6th); In re Leslow, 104 Fed. 
229 (D. C. Minn.); In re Meyer, 115 Fed. 997 (D. C. Tex.). 

As, therefore, there were clearly preferential transfers in payment 
of the notes for $6,250, and $2,791.25, the bank may not prove on any 
other debts until thèse préférences are paid. In view of the small 
dividend to be paid, I assume that it is unnecessary to give the bank 
the option of surrender, and the order will simply be reversed, and the 
claims expunged. . 



In re PRENTICB. 

(District Court, D. Massachusetts. August 31, 1920.) 
No. 26954. 

1. Bankruptcy ©=^228 — ^Findings of référée, valid on taxe, final, in absence of 

evideace. 

The flndlngs of the référée, which do not appear to be clearly wrong on 
the face of the certiflcate, must be accepted as final and concluslve, when 
the évidence is not reported. 

2. Bankruptcy 'S=>2(yi — Attachment lien preserved only by affirmative action. 

Under Banlcruptcy Act, § 67f (Comp. St. § 9651), dissolving an attach- 
ment levied within four months before bankruptcy, unless the court shall 
on due notice order it preserved for the benefit of the estate, the mère ad- 
judication and appointment of a trustée do not préserve the attachment, 
but there must be aiflrmative action of the court to that effiect. 
8. Judgment ©=^707 — Default of mortgagee sununoned a» trustée in state 
court beld not to affect rights as agalnst mortgagor or other creditors. 

Whether or not a mortgagee lost his right to inslst on his mortgage as 
against an attachlng créditer in the state court, by reason of his default 
when summoned as a trustée in that court, the default did not invalldate 
his mortgage generally, nor affeet it as between himself and the mortgagor 
or other creditors In banlcruptcy proceedings. 

In Bankruptcy. In the matter of Herbert H. Prentice, bankrupt. 
Order of référée on the claim of Jonathan A. Brackin vacated, and case 
recommitted. 

Frank H. Cande, of Pittsfield, Mass., for trustée. 
M. B. Warner, of Pittsfield, Mass., for mortgagee. 

^=3For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexer 
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MORTON, District Judge. [1] At the time of the adjudication the 
property in question was under attachment on mesne process in the 
action brought by Brett against the bankrupt in the state court. Except 
as they may be aflfected by the proceedings in that action, the mortgages 
are found by the leamed référée to be valid. The findings on this point 
do not appear to be clearly wrong on the face of the certificate, and as 
the évidence is not reported they must be accepted as final and con- 
clusive. 

[21 The lien which the trustée is now asserting against the mort- 
gagee rests on the attachment. It was less than four months old at the 
date of the adjudication, and was thereby dissolved — 

"unless the court shall on due notice, order that the right under such • • • 
attachment * • » shall be preserved for the benefit of the estate." Bank- 
ruptcy Act, § 67f (Comp. St. § 9651). 

The mère adjudication and appointment of a trustée do not of 
themselves operate to préserve an attachment ; there must be affirmative 
action to effect that resuit. Davis v. Crompton, 158 Fed. 735, 743, 
85 C. C. A. 633; In re Walsh Brothers (D. C.) 195 Fed. 576; In re 
Jules & Frédéric Co., 36 Am. Bankr. Rep. 233. It follows that the lien 
of the attachment has not passed to the trustée and cannot now be 
asserted by him against the mortgagee. 

[3] Whether, as between the attaching créditer and the mortgagee, 
the latter lost his right to insist on his mortgage by reason of his 
default in the state court when summoned as trustée, it is unnecessary 
to détermine. His pétition to remove the default is still pending there 
and it would seem probable that he would bave had the right to pré- 
sent the merits of his position to the bankruptcy court, if proceedings 
had been instituted to préserve the attachment for the purpose of 
defeating his mortgage. The statute explicitly provides that "due no- 
tice" shall be given of proceedings to préserve attachments, presumably 
for the purpose, inter alia, of enabling the court to deal with such mat- 
ters on an équitable basis. Whatever the effect of the mortgagee's 
default may hâve been as between him and the attaching créditer, 
it certainly did not invalidate the mortgages generally, nor affect them 
as between the mortgagee, and the mortgagor or other creditors of the 
mortgagor. 

As to the after-acquired property the référée was clearly right; it 
was, on the facts found, not subject to the mortgages, and belongs to 
the trustée. It should perhaps be observed that the procédure followed 
was not entirely regular ; but the merits hâve been f ully presented, and 
neither party has made any objections on purely formai grounds. 

The order of the référée must be vacated, and the case recommitted 
to him for further proceedings in accordance with this opinion. 
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UNITED STATES v. ONE CHEVROLET AUTOMOBILE. 

(District Court, M. D. Tennessee, NashviUe Division. April 10, 1920.) 

No. 1295. 

Internai revenue ®=>46 — Court can release on bond property libeled for for- 
feiture. 

Though Rev. St. § 931 (Comp. St. § 1557), authorlzing dellvery on bond 
of attaclied property, relates only to property seized in certain postal 
suits, the District Court can, under section 934 (section 1560), prohibiting 
replevy of property seized by United States revenue officers and making 
such property subject to the order ol the United States courts, and their 
Inhérent power, release property seized for being used to transport liqnor 
ou whieh the tax had not been pald, on condition that the claimant give 
bond similar to that reqnlred by the practice in admiralty libels In rem. 

Libel of information by the United States for condemnation and 
forfeiture of an automobile alleged to hâve been used, while driven by 
one Green, in the removal and concealment of spirituous liquors, on 
which the tax had not been paid, in violation of R. S. § 3450 (Comp. 
St. § 6352). The automobile having been seized by the marshal under 
a warrant of arrest, T. O. Tune, claiming to be its owner, filed a péti- 
tion for its release and delivery to him upon executing proper bond. 
Pétition granted. 

Lee Douglas, U. S. Atty., and B. H. Littleton, Asst. U. S. Atty., both 
of Nashville, Tenn. 

A. M. Tillman and J. C. R. McCall, both of Nashville, Tenn., for 
claimant. 

SANFORD, District Judge. While section 934 of the Revised Stat- 
utes (Comp. St. § 1560) provides that property taken or detained by 
an officer under authority of a revenue law shall be irrepleviable in his 
hands, it specifically déclares that such property shall be subject to 
the order s and decrees of the Fédéral courts. On the other hand, 
section 931 of the Revised Statutes (Comp. St. § 1557) merely relates 
to the release on bond of property attached in certain postal suits. 
It is, however, one of the inhérent powers of the court, established upon 
motives of public convenience, to allow a claimant of seized property 
to substitute an équivalent security in place of the res. Place v. City 
of Norwich, 1 Ben. 89, 19 Fed. Cas. 792, 796. In this case Benedict, 
District Judge, said: 

"This power Is daily exerclsed in actions in rem, beeause 'a ship is made to 
plow the sea, and not to rot by the wharf — beeause serions damage to her 
owners is caused by her détention without benefit, and expenses are thereby in- 
creased — ail which may be obvlated without injury to the rights of credltors 
by a dellvery on bail. Ben. Adm. p. 246." 

Spécifie provision for the exercise of this inhérent power is made in 
Admiralty Rule 11 (29 Sup. Ct. xl); and its existence in admiralty 
causes and cases of seizure (in which jurisdiction dépends upon a prior 
seizure of the property) is recognized in section 940 of the Revised 

®»For «mer caies s«e sam« toplc & KSY-NUMBER in ail Ker-Numtiered Digests & Indexes 
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Statutes (Comp. St. § 1566). And see Rev. Stat. § 941 (Comp. St. 
§ 1567). I am of opinion that this power likewise exists in the court 
under other libels in rem for the condemnation and forfeiture of prop- 
erty. This practice is recognized in Pagin's Fédéral Précédents, Form 
No. 741, p. 493. It is a useful and just practice; avoiding not only 
unhecessary injury to the owner of the property but also unnecessary 
expense in the custody of the property while the litigation is pending. 
I am of opinion that it should be followed in the instant case. 

As it appearç that the value of this automobile has been appraised at 
$600.00, an order will be entered directing the delivery of the auto- 
mobile by the Marshal to the claimant T. O. Tune, upon his giving a 
claimant's delivery bond in that sum, in manner and form as set forth 
in Pagin's Fédéral Précédents, sup., with surety to be approved by the 
clerk of the court. 
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ANDREWS, Inspecter of Immigration, et al. v. JACKSON. (Carcnlt 
Court of Appeals, Ninth Circuit. October 20, 1920.) No. 3553. Appeal 
from the District Court of the United States for the District of Montana. 
For opinion below, see 263 Fed. 110. Edward C. Day, U. S. Atty., and W. W. 
Patterson, Asst. TJ. S. Atty., both of Helena, Mont, for appellants. Louis 
P. Donovan and Timothy Nolan, both of Butte, Mont., for appellee. 

PBR CURIAM. Pursuant to stipulation of counsel for the respective par- 
ties, appeal dismlssed. 



Ex parte ARPJEN SINGH, on Habeas Corpus. ARDJEN SINGH v. 
WHITB, Commissioner of Immigration for Port of San Francisco. (Circuit 
Court of Appeals, Ninth Circuit. November 1, 1920.) No. 3592. Appeal 
from the District Court of the United States for the First Division of the 
Northern District of Californla. Frank M. Silva, U. S. Atty., and Ben. F. 
Gels, Asst. U. S. Atty., both of San Francisco, Cal., for appellee. 

PER CURIAM. Appeal dismlssed for noncompliance by appellent with 
provisions of subdivision 1 of rule 16 of the Rules of Practice (208 Fed. Ix, 
124 O. 0. A. Ix). 



SECOND NAT. BANK OF PARKBRSBURG et al. v. TJNITBD STATES FI- 
DBLITY & GtJARANTY CO. (Circuit Court of Appeals, Fourth Circuit. 
Aprll 30, 1920, and June 7, 1920.) No. 1781. Appeal from the District Court, 
of the United States for the Northern District of West Virginia, at Parkers- 
burg. V. B. Archer and W. H. Wolfe, both of Parkersburg, W. Va., for ap- 
pellants. B. M. Ambler, of Parkersburg, W. Va., for appellee. 

PBR CURIAM. Decree of District Court affirmed Aprll 30, 1920, 266 Fed. 
489. Order allowlng appeal to Suprême Court filed June 7, 1920. 



SBRVBIi v. JAMIESON et al. (Circuit Court of Appeals, Ninth Circuit. 
October 18, 1920.) No. 35.34. In Error to the District Court of the United 
States for the District of Montana. Reynolds & Shea, of Billlngs, Mont., for 
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Dlointiff in error. Norris, Hurd & Rhodes, of Great Falls, Mont., and Edwin 
L. Norris, of Dillon, Mont., for défendants in error. 

PER CURIÂM. Writ of error dlsmissed for noncompliance by plalntiff in 
error wltli provisions of rules 23 and 24 of Eulos of Practice (231 Fed. v, vi, 
144 C. C. A. V, vi). 



TEXAS CO. V. HOGARTH SHIPPING 00., Limited, et al. THE BARON 
OGILVT. (Circuit Court of Appeals, Second Circuit. June 18, 1920.) No. 
229. Appeal from tlie District Court of the United States for tlie Soutliern 
District of New^ York. Suit in admiralty by the Texas Company against tlie 
Hogarth Shipping Company, Limited, ovsrner of the steamship Baron Ogilvy, 
and Hugh Hogarth & Sons. Decree for respondents (265 Ped. 375), and 
Ilbelant appeals. Affirmed. Oertiorari graiited 254 U. S. 625, 41 Sup. Ot. 15, 
65 L. Ed. 445. Haight, Sandford, Smith & GrifHn, of New Yorlc City (John 
W. Griffln, of New York City, of counsel), for Ilbelant appellant. Kirlln, 
"Woolsey, Campbell, Hickox & Keating, of New York City (John M. Woolsey 
and Harrison Lillibridge, both of New York City, of counsel), for appellees. 
Frederick R. Coudert and Howard Thayer Kingsbury, both of New York City, 
amici curiœ for British Embassy. Before WARD, RÛGERS, and MANTON, 
Circuit Judges. 

PER CURIAM. Decree affirmed. 



WHITESIDE et al. v. TITUS. (Circuit Court of Appeals, Ninth Circuit 
October 4, 1920.) No. 3581. Appeal from the District Court of the United 
States for the Second Division of the Northern District of Califomia. Charles 
A. Shurtleff and J. G. De Forest, both of San Francisco, Cal., for appellee. 

PER CURIAM. Appeal dlsmissed for noncompliance by appellants wlth 
provisions of subdivision 1 of rule 16 of Rules of Practice (208 Fed. ix, 124 

a o. A. ix). 
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